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WEDNESDAY,  MABCH  5,   1947 

United  States  Senate, 
Committee  on  Labor  and  Public  Welfare, 

Washington,  D.  0. 

The  committee  met,  pursuant  to  adjournment,  at  10  a.  m.,  in  the 
caucus  room,  Senate  Office  Building,  Senator  Kobert  A.  Taft  (chair- 
man) presiding. 

Present:  Senator  Taft  (chairman),  Aiken,  Ball,  Jenner,  Thomas, 
Murray,  and  Ellender. 

The  Chairman.  The  committee  will  come  to  order.  Our  first  wit- 
ness this  morning  is  Mr.  Raymond  S.  Smethurst,  counsel  for  the  Na- 
tional Association  of  Manufacturers.  I  think  we  had  your  testimony 
last  year,  Mr.  Smethurst. 

STATEMENT  OF  RAYMOND  S.  SMETHURST,  COUNSEL,  NATIONAL 
ASSOCIATION  OF  MANUFACTURERS 

Mr.  Smethurst.  Yes,  you  did,  Mr.  Chairman. 

The  Chairman.  Particularly  on  the  subject  of  liability  of  unions 
and  what  the  State  laws  were  ? 

Mr.  Smethurst.  Yes,  sir. 

The  Chairman.  I  see  you  have  two  long  statements  here.  Do  you 
intend  to  summarize  them  ? 

Mr.  Smethurst.  Yes,  Mr.  Chairman.  So  that  I  may  remain  within 
the  limits  within  which  that  summary  must  be  completed,  it  is  my 
understanding  that  the  total  time  allowed  has  been  1  hour,  and  that, 
roughly,  one-half  of  that  should  be  used  in  the  way  of  a  summary. 

The  Chairman.  Yes,  I  think  that  would  be  all  right.  We  have  two 
other  witnesses  this  morning.  You  are  down  for  an  hour  and  the 
others  for  half  an  hour  each.  But  we  would  like  to  get  through  as 
promptly  as  we  can.  We  have  heard  nearly  every  phase  of  the  problem 
presented  to  us. 

Mr.  Smethurst.  These  hearings  have  been  continued  for  more  than 
5  weeks.  If  we  add  to  the  record  of  the  testimony  made  here  some 
23,000  additional  pages  that  have  been  heard  by  committees  of  Con- 
gress during  the  past  10  years,  and  consider  the  record  of  action  taken 
in  recent  years  by  the  various  State  legislatures,  I  doubt  if  any  further 
argument  is  needed  from  me  on  the  necessity  for  comprehensive 
legislation. 

Attached  to  tiie  formal  statement  I  have  filed,  Mr.  Chairman,  is  an 
exhibit  pointing  out  some  of  the  recent  actions  taken  in  the  various 
State  legislatures  on  many  of  the  problems  incorporated  in  legislation 
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now  before  this  committee.  In  fact,  this  record  of  action  and  testimony 
would  indicate  that  even  the  National  Labor  Relations  Board  has  been 
convinced  that  the  law  it  administers  should  be  amended  without 
awaiting  action  by  the  Congress.  And  you  will  find  attached  as  an- 
other exhibit  a  summary  of  changes  made  by  the  National  Labor  Rela- 
tions Board,  in  most  instances  coinciding  with  the  period  when  the 
subject  has  been  under  investigation  by  the  Congress. 

This  is  not  the  first  time  we  have  witnessed  temporary  and  nonbasic 
changes  in  law  or  policy.  Whether  attempted  by  emergency  laws  or 
by  Executive  action  these  partial  or  piecemeal  gestures  have  been  too 
little  and  too  late  to  make  any  fundamental  improvement  in  labor- 
management  relations.  So,  too,  may  I  add,  have  been  the  temporary 
periods  of  relative  labor  peace  which,  strangely  enough,  also  seem 
to  have  coincided  with  congressional  study  of  corrective  labor  legis- 
lation. 

I  have  here  a  chart,  Mr.  Chairman,  which  does  show  quite  a  simi- 
larity between  the  periods  when  Congress  was  considering  corrective 
labor  legislation  and  the  trend  of  strikes  throughout  the  country. 

As  the  testimony  before  this  committee  illustrates,  the  specific  prob- 
lems or  abuses  are  numerous,  and  they  apear  complex.  On  closer 
examination,  however,  it  becomes  evident  that  most  of  our  current 
abuses  stem  directly  from  a  few  fundamental  errors  or  distortions  of 
national  policy.  Unless  legislation  deals  effectively  with  these  basic 
questions,  there  is  serious  danger  it  will  not  succeed  in  the  objective 
everyone  seeks,  industrial  harmony  without  injury  to  the  legit imate 
interests  of  labor,  management,  or  the  consumer. 

Public  policy,  as  reflected  in  our  Federal  labor  laws,  has  had  rather 
well  defined  objectives.  First,  the  overriding  desire  for  industrial 
peace;  second,  protecting  and  elevating  the  rights  and  dignity  of  in- 
dividual employees,  and  third,  encouraging  the  practice  of  collective 
bargaining  as  the  means  by  which  these  two  underlying  objectives 
could  be  achieved. 

During  the  past  10  years  judicial  and  executive  interpretations  of 
national  policy  have  distorted  it  beyond  recognition.  Public  approval 
of  the  right  of  individuals  to  join  or  form  labor  organizations  has 
been  construed  as  a  license  to  labor  organizations  to  coerce  indi- 
viduals into  membership,,  and  to  engage  in  any  activities  in  their 
own  self-interest  without  regard  to  their  effect  on  real  collective  bar- 
gaining, without  regard  to  the  rights  of  individual  employees,  and 
without  regard  to  their  interference  with  industrial  peace. 

In  onr  appraisal  of  pending  legislation,  Mr.  Chairman,  we  have  en- 
deavored to  ascertain  the  primary  objectives  of  these  present  Federal 
statutes,  and  by  study  of  their  interpretation  and  application  endeavor 
to  see  why  they  have  not  produced  the  intended  results.  It  has  seemed 
to  us  that  only  by  such  an  approach  could  we  appraise  the  suitability 
or  effectiveness  of  proposed  legislation. 

A  major  part  of  the  statement  I  have  filed  is  devoted  to  a  review 
of  these  developments  in  the  law,  which  we  believe  has  rendered  basic 
Federal  policy  ineffective.  The  first  part  of  this  statement  deals  with 
the  matter  of  equality  of  bargaining  power,  and  from  a  review  of  the 
developments  in  Federal  law  administration  we  believe  that  that  dem- 
onstrates beyond  question  that  failure  to  bring  about  this  equalization 
of  bargaining  power  is  largely  responsible  for  the  failure  of  Federal 
policy.     In  fact,  while  the  law  purported  to  equalize  bargaining  power 
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as  a  necessary  step  to  the  encouragement  of  real  collective  bargaining, 
-in  actual  operation  it  has  created  greater  inequalities  to  a  point  where 
the  only  compulsion  of  law  is  exerted  upon  the  employer. 

Through  the  first  several  pages  of  the  statement  we  have  taken  up 
specific  examples  of  how  this  bargaining  power  has  become  even  more 
greatly  distorted  in  favor  of  organized  labor  groups. 

First,  on  the  matter  of  compulsory  recognition,  the  employer  ia 
compelled  to  recognize  and  deal  with  the  labor  organization  selected 
by  a  majority  of  his  employees.  Second,  the  employer  is  compelled 
to  negotiate  in  good  faith  in  an  attempt  to  reach  an  agreement,  but  no 
similar  obligation  is  imposed  upon  the  organization.  Third,  even 
though  the  law  presupposes  that  an  agreement  will  be  reached,  there 
is  nothing  in  the  law  to  permit  the  enforcement  of  that  contract. 

While  the  law  has  protected  the  aboslute  freedom  of  employees  to 
strike,  to  a  point  where  it  can  almost  be  said  today  that  there  is  no 
such  thing  as  an  unlawful  strike  in  the  sense  that  there  is  a  remedy 
available,  but  at  the  same  time  the  law  has  practically  destroyed  the 
compensating  right  of  the  employer,  the  right  to  lock-out. 

Through  Federal  law,  employees  on  strike  have  been,  in  effect, 
guaranteed  job  security  through  the  power  of  reinstatement  with  back 
pay,  exercised  by  the  National  Labor  Relations  Board. 

The  employer's  right  of  peaceful  persuasion,  free  speech,  if  you 
will,  has  been  curbed,  while  at  the  same  time  labor's  right  to  peaceful 
persuasion  has  been  protected  even  to  the  point  where  violence,  force, 
intimidation  or  mass  picketing  is  permitted  as  a  manifestation  of  this 
so-called  "right  of  peaceful  persuasion." 

While  the  right  as  individual  workers  to  select  bargaining  repre- 
sentatives has  been  fully  protected,  the  right  of  employers  to  select 
their  representatives  for  collective-bargaining  purposes  has  been  de- 
feated. I  refer  in  that  connection  to  the  requirements  of  the  National 
Labor  Relations  Act  that  the  employer  bargain  collectively  with  his 
foremen  and  supervisors. 

The  law  has  given  no  remedy  when  a  collective-bargaining  agree- 
ment has  been  negotiated,  against  the  disruptive  effect  of  jurisdictional 
strikes,  boycotts,  or  sympathy  strikes. 

While  the  law  has  given  to  organized  labor  and  individual  employees 
remedies  in  the  form  of  injunctions,  it  has  denied  those  remedies  to 
employers. 

While  a  group  of  unions  can  gang  up  and  exert  concerted  activity 
against  an  individual  employer,  the  law  does  not  permit  a  group  of 
employers  to  gang  up  on  an  individual  union,  and  we  have  seen  the 
evidence  of  that  in  the  now  famous  Allen  Bradley  case,  decided  just 
2  or  3  years  ago  by  the.  Supreme  Court. 

The  Chairman.  What  was  that  case  ? 

Mr.  Smethurst.  Allen  Bradley. 

The  Chairman.  But  what  was  the  case  ? 

Mr.  Smethurst.  That  was  a  boycott  case  by  the  New  York  Electrical 
Workers. 

Senator  Aiken.  A  group  of  employers,  however,  can  unite  for  the 
purpose  of  influencing  public  opinion. 

Mr.  Smethurst.  Yes.  I  am  not  dealing  with  anything  except  the 
bargaining  relations,  Senator. 

Senator  Aiken.  It  is  just  bargaining  that  you  refer  to? 
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Mr.  Smethurst.  Yes,  sir. 

Senator  Thomas.  Will  you  go  back  to  that  statement  you  made,, 
and  clarify  it,  that  the  employers  are  not  permitted  to  select  their  own 
bargaining  agency  ? 

Mr.  Smethurst.  The  collective  bargaining  relationship  includes  not 
merely  the  writing  of  an  agreement;  it  includes  the  administration  of 
that  agreement  from  the  time  a  grievance  arises  and  the  process  of  eol- 
elctive  bargaining  then  gees  on.  The  labor  organization  in  that  proc- 
ess is  normally  represented  by  a  steward,  a  shop  steward,  an  agent  of 
the  union.  The  employer's  representative  at  that  step  of  the  pro- 
ceeding is  normally  the  foreman.  Now,  if  the  foreman  can  organize 
in  a  labor  organization,  we  believe  that  his  loyalty  is  bound  to  be 
affected,  his  interest  is  bound  to  be  in  conflict,  so  that  he  is  not  a 
proper  representative  for  management  to  sit  at  the  bargaining  table 
with  another  labor  representative  in  that  process  of  bargaining. 

By  the  same  token  the  labor  organizations  for  years  opposed  the  so- 
called  company-dominated  union  because  it  put  the  employer  on  both 
sides  of  the  bargaining  table.  In  our  judgment  the  organization  of 
foremen  and  supervisors  has  the  same  defect,  the  same  objection  put 
forward  as  the  cause  of  labor's  resistance  and  opposition  to  the  com- 
pany-dominated union.  You  cannot  have  arms-across-the-table  bar- 
gaining if  both  sides — if  the  parties  on  each  side  of  that  table — are 
members  of  a  labor  organization. 

Senator  Thomas.  But  your  organization  always  defended  company 
unions;  did  it  not? 

Mr.  Smethurst.  I  dont  think  the  record  will  bear  that  out,  Sen- 
ator.   We  could  go  into  that  and  take  quite  a  little  time  doing  so. 

Senator  Thomas.  I  do  not  want  to  go  into  it.  I  do  not  want  to  take 
the  time,  but  I  am  just  wondering  if  you  haven't  hit  upon  the  healthy 
improvement  of  your  own  outlook. 

Mr.  Smethurst.  I  think  our  outlook  has  developed  through  a  proc- 
ess of  evolution,  Senator,  and  I  think  we  all  improve  as  we  gain 
experience. 

Senator  Thomas.  That  is  satisfactory.  [Laughter.] 

Senator  Aiken.  One  thing  that  has  been  frequently  asked  of  me, 
Mr.  Smethurst,  is  why,  if  foremen  are  part  of  management,  it  is  neces- 
sary to  enact  legislation  to  require  them  to  be  a  part  of  management? 
Why  do  foremen  feel  that  they  have  got  to  organize,  if  they  are  part 
of  management?  Is  that  because  companies  have  just  grown  so  big 
that  foremen  have  gotten  out  of  touch  with  the  actual  management 
or  ownership? 

Mr.  Smethurst.  I  think  there  are  two  factors  there. 

Senator  Aiken.  Actually,  if  they  are  part  of  management  and  are 
loyal  to  management,  you  should  not  have  to  have  a  law  to  require 
them  to  be  loyal  to  management.  There  is  something  wrong  there,  and 
I  wonder  if  you  know  what  it  is. 

Mr.  Smethurst.  We  can  turn  that  around  and  say  that  the  law 
should  not  require  management  to  recognize  them  and  deal  with  them 
if  they  do  want  to  join  a  union.  But  in  many  of  these  instances  it  is 
the  pressure  from  outside  that  gets  them  to  join. 

I  think  there  are  two  basic  difficulties.  During  the  wartime  expan- 
sion there  was  bound  to  be  a  loss  in  that  contact  or  relationship  be- 
tween the  higher  elements  in  management  and  the  foremen.     The 


LABOR  RELATIONS  PROGRAM  1787 

tremendous  expansion  in  an  organization  was  bound  to  develop  that. 
At  the  same  time,  in  going  along  with  that,  was  this  change  in  the 
National  Labor  Relations  Act  which  for  the  first  time  indicated  that 
management  had  to  recognize  and  bargain  with  them.  I  think  that 
combination  probably  produced  the  result. 

All  we  are  suggesting  is  that  the  law  be  neutral  on  the  subject  and 
not  require  management  to  recognize  and  deal  with  organizations  of 
foremen.  The  law  today  is  not  neutral.  It  is  on  the  side  of  approving 
the  organization  of  foremen. 

Senator  Aiken.  I  fear  that  industry  has  become  so  impersonal  now 
that  the  foremen  feel  that  they  are  left  out  all  around,  and  my  thought 
is  that  something  should  be  corrected  here  to  make  conditions  better. 
I  don't  know  what  it  is,  but  it  is  very  obvious  that  something  is  not  as 
it  should  be. 

Mr.  Smethurst.  Well,  there  is  a  tremendous  amount  of  work  going 
on  today  throughout  industry  to  really  bring  about  and  make  certain 
that  the  foreman  is  a  part  of  management.  Again,  that  is  part  of  the 
lesson  which  I  think  the  war  taught. 

Senator  Aiken.  It  seems  to  me  there  is  a  lot  to  be  done  there,  and 
probably  it  cannot  be  done  by  law. 

Mr.  Smethurst.  No,  I  don't  think  it  can  be  done  by  law  entirely. 

Senator  Aiken.  You  cannot  make  foremen  loyal  to  the  company 
by  law. 

Mr.  Smethurst.  No  ;  but  we  can  give  the  company  an  opportunity 
to  develop  by  training  and  a  proper  program  to  integrate  the  foremen 
into  management,  if  the  law  remains  neutral. 

Senator  Aiken.  Well,  the  foreman  has  got  to  be  part  of  manage- 
ment more  than  a  legal  definition — he  should  be. 

Mr.  Smethurst.  Yes;  he  should  be  in  fact. 

Senator  Aiken.  He  should  be,  but  the  time  has  come  when  he  does 
seem  to  feel  that  he  is  left  out. 

Mr.  Smethurst.  Now,  this  equality  of  bargaining  power  presup- 
poses that  the  parties,  given  equal  rights  and  obligations,  will  act 
as  a  check  or  restraint  upon  each  other.  If  either  disregards  legiti- 
mate rights  of  the  other,  there  must  be  either  an  ability  to  check 
that  invasion  of  rights  by  self-help,  or  there  must  be  a  right  to  do 
so  by  peaceful,  legal  processes.  In  the  piecemeal  evolution  of  labor 
policy  by  the  courts,  and  administrative  agencies  particularly,  legal 
restraints  have  been  removed  from  labor  and  specific  restraints  im- 
posed upon  employers,  without  regard  to  the  effect  of  any  single 
change  in  the  law  upon  the  total  balance  of  rights,  remedies,  or  obli- 
gations. Legislation  cannot  possibly  restore  the  necessary  balance 
or  equality  if  it  proceeds  on  a  piecemeal  basis.  Equality,  and  there- 
fore real  collective  bargaining,  can  result  only  if  legislation  takes 
into  consideration  all  the  practices  or  weapons  utilized  in  labor  dis- 
putes, and  seeks  to  balance  the  rights  and  duties  of  both  parties.  If 
legislation  fails  to  achieve  equality  in  any  material  respect,  that 
failure  could  jeopardize  the  success  of  any  partial  equalization. 

Pending  bills  seek  to  correct  some  of  these  inequalities.  They  leave 
others  untouched.  Among  them  I  would  list  as  of  greater  importance 
the  fact  that  the  legislation  does  not  deal  with  the  problem  of  mass 
picketing  or  violence.  It  does  not  deal  with  the  problem  of  jurisdic- 
tional disputes  in  the  sense — in  the  older  sense — of  disputes  as  mean- 
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ing  disputes  over  the  performance  of  particular  work.  It  does  not 
deal  with  the  process  I  mentioned  a  moment  ago,  whereby  one  large 
international  labor  organization  or  a  group  of  organizations  can  gang 
up  on  an  individual  company  or,  in  the  vernacular,  "pick  them  off 
one  at  a  time."  And  again  an  outstanding  example  of  that  was  the 
situation  in  the  Allen  Bradley  case. 

Senator  Thomas.  How  was  that  case  decided? 

Mr.  Smethurst.  It  was  decided  about  50-50,  half  and  half.  It 
was  an  agreement  between  a  group  of  electrical  contractors  in  New 
York  and  the  IBEW.  The  effect  of  the  agreement  was  to  close  the 
New  York  market  to  electrical  equipment  manufactured  outside  of 
metropolitan  New  York.  That  c;  me  to  the  Supreme  Court  on  the 
allegation  that  it  was  a  violation  of  the  antitrust  laws  and  in  re- 
straint of  trade.  The  Court  held  that  the  agreement  between  the 
contractor  group  and  the  labor  group  was  in  restraint  of  trade,  but 
suggested  that  the  union  could  accomplish  the  same  result  if  it  entered 
into  single  and  individual  agreements  with  each  of  the  contractors. 
Now,  the  facts  showed  that  that  initial  agreement  had  been  entered 
into  by  the  coercion  which  the  union  was  able  to  exert  over  the  con- 
tractors in  the  local  market,  but  the  kind  of  ganging  up  that  I  am 
speaking  of  is  exactly  what  results  when  the  one  union  or  the  group 
of  unions  can  go  out  and  pick  off  one  employer  at  a  time  and  get 
the  same  agreement,  exactly  the  same  as  though  they  sat  down  around 
the  same  table  and  negotiated  between  an  association  of  employers 
and  a  group  of  unions. 

The  Chairman.  We  have  had  a  good  deal  of  testimony  on  that  case 
in  New  York. 

Mr.  Smethurst.  Yes,  sir.    I  don't  want  to  go  into  that. 

A  second  failure  of  national  policy  has  resulted  from  a  definite 
trend  toward  the  subordination  of  individual  rights  to  the  power  or 
control  of  labor  organizations.  Examples  of  this  are  discussed  briefly 
on  pages  12  to  20  of  the  statement  I  have  filed.  I  am  not  here  speaking 
for  employees,  and  therefore  do  not  intend  to  discuss  this  phase  of  the 
problem  in  any  detail.  The  material  is  included,  however,  because 
it  is  pertinent  to  any  study  of  the  causes  for  the  failure  of  national 
policy  to  accomplish  its  intended  results.  And  more  important,  it 
represents  an  important  aspect  of  the  problem  which  cannot  be  ignored 
in  any  remedial  legislation.  There  are  two  aspects  of  it,  however, 
which  I  do  want  to  mention  briefly,  and  that  is  the  effect  of  the  closed 
shop  and  the  matter  of  union-administered  welfare  funds. 

It  is  our  judgment  that  with  this  combination — in  other  words,  the 
combination  of  the  closed  shop  with  a  welfare  fund  administered  by  a 
labor  organization — the  employee's  freedom  of  choice  is  destroyed. 
Any  individual  must  follow  the  high  command  or  the  front  office,  or 
risk  the  loss  of  his  job  as  well  as  any  equity  he  may  have  in  the  fund. 
It  is  our  very  strong  conviction  that  this  combination  of  the  closed 
shop  and  union-administered  welfare  fund  can  completely  eliminate 
any  real  freedom  of  choice  on  the  part  of  the  individual,  or  any 
democratic  control  over  the  labor  organization. 

The  Chairman.  What  do  you  suggest  about  the  welfare  fund? 
Do  you  deal  with  that  further  on,  Mr.  Smethurst? 

Mr.  Smethurst.  I  may  say,  Senator,  just  answering  that  at  this 
point,  our  feeling  about  welfare  funds  is  that  they  are,  first,  not  a 


LABOR  RELATIONS  PROGRAM  1789 

proper  subject  for  collective  bargaining;  second,  that  a  welfare  fund, 
whether  it  is  a  pension  plan  or  hospitalization,  life  insurance,  or 
whatever  description,  should  not  be  subject  to  administration  by  a 
labor  organization. 

The  Chairman.  In  the  first  place,  to  go  back  to  the  first  question, 
you  say  that  it  should  not  be  the  subject  of  collective  bargaining. 
What  is  the  legal  result  of  that?  We  could  say,  of  course,  it  is  not  a 
subject  for  collective  bargaining,  and  that  therefore  an  unfair  labor 
charge  should  not  be  brought  against  an  employer  because  he  refuses 
to  bargain  on  it,  but  suppose  the  union  says :  "No,  you  don't  have  to 
bargain  for  it,  but  if  you  don't  give  it  to  us  we  will  strike,"  and  they  do 
strike,  then  what  would  you  do?  I  mean,  are  you  proposing  that  we 
make  a  strike  for  that  purpose  illegal?    If  so,  with  what  result? 

Mr.  Smethurst.  I  personally  would  not  suggest  making  a  strike  for 
a  pension  plan  or  welfare  fund  an  illegal  strike,  if  you  are  talking 
about  the  strike  of  the  employees  against  the  individual  employer. 
If  you  are  talking,  on  the  other  hand,  about  an  industry-wide  strike 
such  as  we  had  in  coal,  then  that  is  another  problem,  but  not  directly 
related  to  the  question  of  welfare  funds.  That  is  a  problem  in  itself: 
But  if  we  are  speaking  not  of  an  industry-wide  strike  but  of  the  strike 
of  individuals,  of  the  union  in  one  company,  against  that  company 
for  a  welfare  fund,  I  certainly  would  not  advocate  that  that  strike  be 
prohibited. 

The  Chairman.  Getting  back  to  the  $6-±  question,  suppose  it  is  a 
Nation-wide  strike,  and  the  welfare  fund  becomes  apparently  the  prin- 
cipal issue — of  course,  you  never  can  quite  boil  the  strikes  down  to 
one  issue,  but  you  think  if  that  could  be  settled  you  could  settle  the 
whole  business,  would  you  attempt  to  make  such  a  strike  illegal,  and 
what  would  be  your  remedy  ? 

Mr.  Smethurst.  Not  because  it  involved  the  welfare  fund  issue,  but 
because  it  was  an  industry-wide  strike  which  would,  in  my  judgment, 
operate  as  a  general  strike,  and  when  we  come  to  the  matter  of  indus- 
try-wide bargaining  I  would  like  to  stress  that  point  in,  I  think  it  is, 
Senate  bill  133,  dealing  with  industry-wide  bargaining.  My  own  per- 
sonal judgment  is  it  would  not  accomplish  the  result  intended  because 
it  permits  an  industry-wide  strike. 

Senator  Ellender.  I  cannot  quite  understand  why  you  permit  it  in 
one  and  not  the  other;  that  is,  strikes  in  individual  cases  and  not 
industry-wide. 

Mr.  Smethurst.  It  is  entirely  the  matter  of  public  interest. 

Senator  Ellender.  I  see.  In  other  words,  the  size  of  the  strike 
would  not  make  any  difference,  provided  it  did  not  affect  the  public 
interest  ?     Is  that  your  idea  ? 

Mr.  Smethurst.  I  think  any  strike  above  a  certain  size  is  almost 
bound  to  affect  the  public  interest;  that  is,  a  strike  that  completely 
cuts  off  the  supply  of  coal  or  steel  certainly  is  going  to  affect  economic 
activities  throughout  the  country,  whereas  a  strike  against  one  steel 
company  I  do  not  believe  would  make  any  appreciable  difference  in 
the  general  economic  activity. 

Senator  Ellender.  Then  you  would  make  it  apply  to  strikes  that 
would  affect  the  economy  of  the  country? 

Mr.  Smethurst.  Without  regard  to  the  particular  issue  involved  in 
the  dispute ;  yes. 


1790  LABOR  RELATIONS  PROGRAM 

Now,  a  third  cause  for  the  failure  of  the  Federal  policy  to  bring 
about  peaceful  settlement  of  disputes  has  been  because  of  the  manner 
of  Government  intervention.  The  third  part  of  the  statement  I  have 
filed  deals  with  the  form  of  that  intervention  through  the  National 
Labor  Relations  Board,  through  the  National  Defense  Mediation 
Board,  through  the  National  War  Labor  Board,  and  the  fact-finding 
procedures  which  follow.  Even  though  bargaining  power  should  be 
equalized  and  the  rights  of  employees  fully  protected,  neither  genuine 
collective  bargaining  nor  industrial  peace  can  be  realized  if  collective 
bargaining  can  be  destroyed  by  the  wrong  kind  of  Government  inter- 
vention. Prewar,  wartime,  and  postwar  experience  demonstrates  what 
can  result  when  Government  machinery  is  offered  as  a  substitute  for 
real  collective  bargaining.  Because  of  this  experience  we  are  con- 
vinced that  any  new  Federal  machinery,  whether  for  purposes  of  ar- 
bitration, fact-finding  investigation,  or  recommendation  will  work  at 
cross  purposes  with  any  plan  to  rejuvenate  collective  bargaining. 

Aside  from  these  developments,  the  threat  which  in  our  judgment 
offers  a  greater  danger  to  these  basic  concepts  of  Federal  labor  policy 
is  a  matter  of  industry-wide  collective  bargaining,  and  I  would  like  to 
approach  that  subject  from  three  standpoints,  briefly.  First,  its  effect 
on  competition ;  second,  the  danger  of  industrywide  strikes  growing 
from  industry-wide  bargaining ;  third,  the  effect  upon  any  other  type 
of  remedial  legislation  if  industry-wide  bargaining  is  permitted  to 
grow  unimpeded. 

In  the  formal  statement  filed  you  will  note  a  discussion  of  the  effect 
on  labor  costs  of  industry-wide,  Nation-wide  standards  of  wages, 
hours,  and  conditions  of  employment.  I  know  the  argument  is  made 
that  labor  is  not  a  commodity,  so  stated  in  the  Clayton  Act ;  neverthe- 
less, there  is  no  denying  that  labor  costs  are  the  biggest  single  element 
in  the  price  the  consumer  pays. 

It  was  once  thought  that  even  the  antitrust  laws  in  dealing  with 
business  combinations  were  not  concerned  with  the  cost  of  production 
or  with  any  agreement  to  standardize  the  cost  of  production; 
but  in  the  last  couple  of  years  we  have  had  a  very  important  decision 
— the  decision  in  the  American  Tobacco  case — in  which  the  court  said 
that  any  attempt  to  standardize  or  stabilize  the  cost  or  price  paid  for 
a  raw  material,  without  any  agreement  as  to  what  that  price  should  be, 
but  the  whole  purpose  being,  we  will  say,  to  stabilize  the  price  paid  for 
raw  material,  constituted  a  restraint  of  trade  because  it  reduced  the 
competition  between  those  parties  participating  in  that  attempt  to 
equalize  or  stabilize  costs. 

Now,  if  you  get  an  industry-wide  labor  agreement,  and  the  labor 
cost  certainly  has  a  greater  bearing  on  the  ultimate  price  than  does  the 
cost  of  the  raw  material,  we  can  see  no  distinction  in  principle  between 
preventing  agreements  to  stabilize  cost  of  raw  materials,  and  agree- 
ments to  stabilize  labor  costs. 

In  that  connection  I  think  it  is  worth  noting  that  originally  we 
thought  of  the  labor  agreement  as  an  agreement  that  fixed  the  floor 
on  hours  or  on  wages.  They  fixed  minimum  standards,  and  the  com- 
petition to  be  effected  was  to  prevent  unfair  competition,  we  will  say, 
because  somebody  paid  below  a  fair  standard — substandard,  if  you 
will — and  the  agreement,  theoretically,  was  to  allow  competition  in 
rates  above  the  minimum.  But  the  tendency  today  is  to  standardize 
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at  a  fixed  rate,  fixed  hours,  and  not  to  permit  competition  above  that. 
And  before  leaving  the  matter  of  competition,  you  can  easily  see  the 
effect  of  an  industry-wide  agreement  fixing  absolute  rates  or  abso- 
lute hours  on  the  possibility  of  new  business  coming  into  that  industry. 
A  very  good  example  is  in  the  agreement  of  the  Ladies  Garment 
Workers  Union.  This  agreement,  in  addition  to  fixing  rates,  fixes 
an  absolute  ceiling  on  hours  of  work  per  day  and  per  week.  It  even 
prohibits  any  individual  participating  or  a  party  to  an  agreement 
from  working  more  than  one  shift.  Then  it  provides  that  no  party 
to  the  agreement — and  I  think  this  is  worth  reading — 

The  council  agrees  that  all  its  members  who  produce  all  or  part  of  their  gar- 
ments on  their  own  premises  will  maintain  union  shop,  and  that  all  of  its  mem- 
bers who  have  their  garments  produced  by  submanufacturers  or  contractors,  or 
who  purchase  their  garments  from  other  manufacturers,  whether  jobbers  or 
wholesalers,  will  deal  only  with  such  firms  as  conduct  union  shop.  No  member 
of  the  council,  however,  shall  purchase  any  garments  whatsoever  covered  by  this 
agreement  unless  his  shop,  if  he  maintains  one,  and  the  shop  of  his  regular 
designated  contractor,  are  fully  supplied  with  work. 

Then  it  goes  on  to  provide  that  for  the  purpose  of  carrying  out  the 
provisions  of  the  above  article  the  union  shall  immediately  submit  to 
the  council  a  list  of  all  union  shops  which  are  operating  under  contract 
with  it. 

It  then  provides  further  that  no  member  of  the  council  shall  deal 
or  have  any  work  performed  for  him  by  any  company,  whether  a  sub- 
manufacturer  or  contractor,  unless  he  is  on  that  white  list. 

Then  there  is  a  further  provision  in  here  that  any  new  members 
coming  into  the  council  will  immediately  conform  to  all  the  provisions 
of  this  agreement.  A  new  company  that  wants  to  go  into  the  business 
or  the  activity  covered  in  this  particular  industry  must  immediately, 
upon  going  into  business,  because  of  the  combination  of  union  shop 
and  the  agreement,  enter  into  what  I  will  call  a  blacklisting  agreement, 
because  if  you  are  not  on  the  list  they  cannot  do  business  with  you ;  but 
the  effect  of  it  is  that  any  new  enterprise  that  is  trying  to  go  into  this 
business  has  to  conform  to  standards  which  have  been  arrived  at  over 
40  or  50  years  of  negotiation,  and  standards  which  certainly  are  far 
above  prescribing  any  minimum  standards  or  substandards — the  36- 
hour  week,  for  example,  I  believe  it  is  a  6-hour  day;  the  restriction 
that  you  cannot  operate  any  more  than  one  shift.  Any  new  business 
coining  into  that  industry  is  immediately  faced  with  those  standards 
as  a  condition  or  cost  that  they  must  meet  as  a  condition  for  going  in 
business. 

I  was  reading  Mr.  Dubinsky's  testimony,  and  I  thought  it  was  rather 
surprising — or  not  surprising — when  he  said  in  connection  with  their 
pool  vacation  plan  that  the  instability  in  the  industry  was  such  from 
the  standpoint  of  the  employer  that  the  only  way  they  could  guarantee 
a  vacation  to  people  working  in  that  industry  was  to  set  up  a  pool  plan 
for  those  who  are  working  in  the  industry.  But  think  of  the  obstacles 
in  the  way  of  those  who  might  try  to  get  into  the  industry.  That  is  one 
illustration  of  how  an  industry-wide  agreement  can  restrict  oppor- 
tunities through  this  blacklisting  and  the  imposition  of  the  high  stan- 
dards upon  any  new  enterprise  coming  into  the  field. 

The  second  danger,  and  the  one  that  I  think  is  far  more  dramatic 
than  the  effect  on  competition,  is  the  effect  on  industry-wide  bargain- 
ing  when   it   produces   industry-wide  or  Nation-wide   strikes — and 
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again,  I  don't  believe  this  committee  needs  any  further  testimony  about 
the  effect  of  those  industry-wide  strikes;  but  a  third  factor  growing 
from  industry-wide  bargaining  is  that  unless  something  effective  is 
done,  the  benefit  of  an}^  other  remedial  legislation  is  likely  to  be  de- 
st  royed. 

The  Chairman.  Let  me  say  on  the  question  of  the  industry-wide 
strike — you  propose  to  prohibit  industry-wide  bargaining  by,  we  will 
say,  first  discouraging  it,  at  least,  by  requiring  that  the  local  unions 
only  be  certified,  that  no  national  union  be  certified — that  is  possible 
under  the  National  Labor  Relations  Act.  However,  even  then  it  might 
be  that  the  local  unions  would  say :  "This  is  not  the  final  bargaining; 
we  want  the  national  association  to  meet  with  all  the  employers  and 
try  to  work  something  out"' — some  agreement  of  the  type  that  you 
referred  to,  that  they  used  to  make  more  freely,  and  make  in  some 
industries  still  today — would  you  prohibit  that  ? 

Mr.  Smethurst.  The  most  effective  remedy — I  say  "effective"  be- 
cause it  is  simple — of  course,  is  to  completely  outlaw  any  joint  deal- 
ings between  two  or  snore  employers  and  two  or  more  unions,  each 
union  representing  the  employees  of  one  employer.  But  there  are 
difficulties  in  the  way  of  any  administration  of  that  kind  of  a  pro- 
gram. 

The  Chairman.  You  mean  you  would  write  a  labor  antitrust  law 
to  apply  to  unions  joined  together  to  ask  for  the  same  rates  of  pay  \ 
Is  that  what  you  mean  ( 

Mr.  Smethurst.  I  think  that  would  be  the  simplest  way,  but  I 
am  not  sure  it  would  be  the  most  effective  way.  M}^  own  feeling  about 
it  is  that  we  ought  to  subject  the  result  to  some  standard,  some  ob- 
jective standard,  rather  than  to  completely  prohibit  two  or  more  get- 
ting together,  even  for  tha  mere  purpose  of  discussing  mutual  prob- 
lems. 

The  Chairman.  Suppose  a  union  is  so  powerful,  like  the  United 
Mine  Workers  Union,  and  even  though  the  locals  are  all  certified,  but 
still  the  locals  are  probably  prepared — if  you  prohibit  Nation-wide 
agreements — are  probably  prepared  to  follow  the  advice  and  instruc- 
tions, if  you  please,  of  the  national  union  to  not  sign  for  less  than 
some  figure  and  strike  if  they  do  not  get  it ;  would  you  propose  to  pro- 
hibit such  a  strike,  or  what  would  you  do  about  it  ?  That  is  the  thing 
that  bothers  me. 

Mr.  Smethurst.  So  far  as  striking  goes,  I  certainly  would  recom- 
mend a  prohibition. 

The  Chairman.  A  prohibition  against  Nation-wide  strikes? 

Mr.  Smethurst.  A  prohibition  against  Nation-wide  strikes. 

The  Chairman.  How  would  you  prohibit  it?  There  is  no  contract. 
The  men  are  not  required  to  work.  The  contract  runs  out ;  they  can- 
not agree  on  the  rates  of  the  next  contract;  what  would  you  do  then? 
It  will  require  the  setting  up  of  a  compulsory  arbitration  board,  will 
it  not,  if  you  are  going  to  outlaw  the  strike? 

Mr.  Smethurst.  I  don't  see  any  legal  objection  to  outlawing  the 
strike,  or  constitutional  objection. 

The  Chairman.  Would  you  say  that  when  men  are  under  contract 
to  work  for  a  certain  wage,  and  the  contract  expires,  would  you  then 
say  that  if  those  men  quit  work  in  concert  the  union  shall  be  liable 
in  damages  or  they  shall  be  enjoined?      Or  what  is  the  remedy  or 
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status  of  such  a  proceeding!'  Don't  you  have  to  say  that  you  must 
conform  to  some  standard?  You  can't  say  that  they  must  go  back 
to  work  at  the  same  wages  they  had  last  year,  when  perhaps  the 
cost  of  living  has  gone  up  20  percent.  Suppose  the  employers  say 
they  won't  give  them  any  more;  don't  you  have  to  settle  that  question 
by  compulsory  arbitration  or  by  a  labor  court  ? 

Mr.  Smethurst.  You  have  raised  the  point  which  I  think  is  basic 
here.  If  you  permit  these  industry-wide  combinations  to  go  on,  you 
are  going  to  have  compulsory  arbitration.  I  don't  believe  there  is 
any  way  of  dodging  that.  The  only  way,  or  the  best  way,  to  avoid1 
compulsory  arbitration  and  the  subjugation  of  both  sides  to  it  is 
to  prevent  that  industry-wide  combination  from  so  disrupting  the 
economic  life  of  the  country  that  it  is  forced  into  complete  Govern- 
ment domination.  My  recommendation  has  been  that  you  prevent  that 
industry-wide  combination  from  performing  the  acts  which  so  damage 
the  public  interest  that  it  insists  upon  it. 

The  Chairman.  You  would  practically  have  to  write  an  antitrust 
law  for  labor,  because  I  do  not  think  the  Sherman  Act  is  really  aimed 
at  it,  or  that  the  wording  is  particularly  suitable.  It  seems  to  me 
that  if  you  do  that  you  are  going  to  have  to  write  an  antitrust  law 
saying  that  labor  unions  can  only  combine  and  consult  with  each  other 
and  agree  under  certain  limited  conditions — those  in  the  same  area 
or  those  in  the  same  company,  dealing  with  the  same  company,  or 
perhaps  some  other  exceptions,  but  that  beyond  that  it  is  a  violation 
of  the  antitrust  law  and  can  be  directly  enjoined.  It  seems  to  me 
you  have  got  to  get  to  that.  , 

Mr.  Smethurst.  You  could  do  this :  You  could  limit  the  certifica- 
tion to  a  single  union,  the  union  representing  employees  in  one  unit. 
You  could  permit  voluntary  industry-wide  bargaining  or  group  bar- 
gaining. It  doesn't  have  to  be  industry-wide.  It  could  be  regional.. 
You  could  permit  that  if  it  is  done  voluntarily. 

The  Chairman.  What  do  you  mean  by  "done  voluntarily"? 

Mr.  Smethurst.  Well,  without  the  sort  of  thing,  the  blacklisting; 
where  you  force  anybody  in,  or  the  boycott,  where  you  force  a  single 
company  or  all  newcomers  into  the  same  bargaining  unit.  I  think 
it  has  to  be  free  from  coercion  so  that  first  the  unit  would  be  limited ; 
any  multiple-unit  bargaining  would  have  to  be  purely  voluntary, 
and  certainly  any  resulting  agreement  would  be  subjected  to  the  anti- 
trust laws ;  and  fourthly,  you  would  restrict  strikes  or  lock-outs  which 
would  have  such  a  serious  repercussion  on  the  national  economy  that 
the  public  would  not  stand  for  it.  On  the  fourth  point,  the  British 
Trades  Disputes  Act  had  a  prohibition  on  industry-wide  strikes  or 
industry-wide  lock-outs. 

Senator  Ellender.  Under  any  conditions? 

Mr.  Smethurst.  Under  any  conditions.  The}-  defined  a  general 
strike  or  general  lock-out. 

The  Chairman.  That  law  has  been  repealed  by  the  Labor  govern- 
ment in  England. 

Mr.  Smethurst^  That  is  right. 

Senator  Ellender.  I  was  going  to  ask  you  to  state  what  you  mean 
by  "industry-wide"  bargaining.  What  business  would  it  cover? 
Would  you  make  it  applicable  to  any  business  or  any  industry? 
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Mr.  Smethurst.  On  the  antitrust  question  I  would  want  to  know 
whether  the  industry-wide  or  Nation-wide  strike  affected  the  national 
economy.  You  would  have  to  bring  that,  I  would  assume,  under  some 
broad  check  so  that  it  would  reach  a  complete  railroad  strike  or  com- 
plete coal  strike  or  a  complete  steel  strike. 

Senator  Ellender.  Then  you  would  have  to  separate  them.  You 
would  have  to  define  it  so  that  it  would  apply  only  to  those  industries 
that  would  affect  the  economy,  the  health  of  the  Nation.  Would  you 
put  an  automobile  strike  in  that  category? 

Mr.  Smethurst.  Well,  it  would  depend  upon  the  effect.  When  a 
group  of  business  organizations  enter  into  some  kind  of  an  under- 
standing, we  will  say,  they  do  not  know  at  the  beginning,  necessarily, 
whether  it  is  going  to  be  in  restraint  of  trade  or  not.  But  whether 
it  is  or  is  not  covered  by  the  Sherman  Act,  it  seems  to  me  some 
similar  standard  needs  to  be  written,  in  effect  defining  what  is  a  gen- 
eral strike. 

The  Chairman.  How  effective  would  be  a  revision  of  the  National 
Labor  Relations  Act  saying  that  the  employer  does  not  have  to  bar- 
gain collectively  with  any  person  or  union  except  a  union  of  his  own 
choice? 

Mr.  Smethurst.  I  can't  see  what  value  that  would  be  to  a  manu- 
facturer of  women's  clothing,  in  the  face  of  this  kind  of  an.  agree- 
ment, or  a  coal  operator,  in  the  face  of  the  power  and  strength  of 
the  United  Mine  Workers,  because  those  organizations  don't  have 
to  rely  on  the  National  Labor  Relations  Act  to  maintain  themselves. 

Senator  Ball.  If  you  outlaw  secondary  boycotts  and  closed  shop, 
and  then  require  that  the  local  union  be  certified  as  the  bargaining 
agent,  don't  you  think  in  most  industries  outside  of  the  coal  industry 
that  would  be  a  pretty  effective  check  on  the  trend?  I  am  inclined 
to  agree  that  you  have  got  to  go  a  little  further  in  the  coal  industry. 

Mr.  Smethurst.  Well,  take  the  question  of  secondary  boycott,  I 
started  making  the  point  that  unless  the  industry-wide  bargaining 
problem  is  met,  restriction  on  the  boycott  cannot  and  will  not  neces- 
sarily be  effective.  There  are  two  types  of  boycotts,  and  I  think 
S.  55  deals  with  the  one  type  where  employees  refuse  to  handle  work 
or  deal  with  a  commodity,  but  that  does  not  affect  this  kind  of  a 
boycott  where  the  union  gets  the  employers  to  agree  to  boycott  other 
employers. 

Senator  Ball.  Wouldn't  you  say  that  that  agreement,  under  the 
Bradley  decision,  was  almost  itself  a  violation  of  the  Sherman  Act? 
Wouldn't  the  Supreme  Court  hold  that  a  violation  of  the  Sherman 
Act? 

Mr.  Smethlrst.  I  would  not  want  to  speculate  on  that. 

Senator  Ball.  It  certainly  restricts  competition,  the  union  dealing 
with  a  group  of  employers. 

Apparently  what  you  are  proposing  is  that  we  put  the  bargaining- 
power  back  into  the  individual  employer  and  the  local  unions;  that 
you  would  permit  voluntary  regional  or  industry-wide  bargaining, 
but  only  if  they  reach  an  agreement.  If  they  disagree,  then  it  all 
goes  back  to  the  local  level.  In  other  words,  you  prohibit  the  industry- 
wide strike,  and  if  they  do  reach  an  agreement  you  would  make  that 
subject  to  scrutiny  by  the  court  as  to  whether  it  unduly  restricts  com- 
petition? 
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Mr.  Smethukst.  That  is  right.  And  you  take  a  part  of  this  re- 
striction on  competition,  it  doesn't  make  a  great  deal  of  difference 
to  the  national  interest  if  the  painters  in  Philadelphia  refuse  to  use 
spray  guns,  but  if  by  a  combination  of  all  the  painters  you  cannot 
use  spray  guns  anywhere  throughout  the  country,  then  it  seems  to 
me  it  does  become  an  antitrust  case. 

Senator  Ball.  Don't  you  think  section  204  of  S.  55  would  catch 
that  particular  problem?  We  certainly  intended  it  to  catch  it — re- 
fusal to  use  new  equipment. 

Mr.  Smethurst.  The  only  question  in  my  mind  about  that  section 
would  be  whether  it  would  be  adequate  to  overcome  the  first  reaction 
the  court  would  get.  I  am  afraid  that  this  is  a  legitimate  object 
-of  the  unions,  because  they  are  trying  to  prevent  displacement  of 
workers  through  labor-saving  devices,  or  that  the  use  of  spray  guns 
is  detrimental  to  health.  So  that  a  mere,  broad  statement  that  an 
agreement  or  conspiracy  to  restrict  the  use  of  equipment — I  am  not 
certain  that  it  would  get  these  new  developments  or  technologists, 
where  the  argument  would  be  made  that  the  refusal  was  based  on  a 
condition  of  protecting  health. 

The  Chairman.  I  think  we  will  have  to  close  in  about  5  minutes 
or  so,  Mr.  Smethurst. 

Mr.  Smethurst.  There  is  one  final  point  with  respect  to  the  legis- 
lation that  I  would  like  to  comment  on  briefly,  and  that  is  on  the 
amendments  to  the  Wagner  Act,  and  particularly  the  matter  of  admin- 
istration. 

S.  360  proposes  the  creation  of  a  new  labor  division  in  the  Depart- 
ment of  Justice  to  take  over  the  prosecuting  functions  of  the  National 
Labor  Relations  Board.  There  have  been  other  proposals  that  that 
prosecuting  or  investigating  function  be  transferred  to  the  Depart- 
ment of  Labor.  It  seems  to  me  that  the  conditions  we  face  today 
with  reference  to  the  National  Labor  Relations  Act  would  suggest 
an  even  more  thorough  separation  of  the  prosecuting  from  the  ju- 
dicial functions,  and  I  would  like  to  suggest  that  we  follow  the  pattern 
of  the  Minnesota  law  and  require  all  these  unfair  labor  practice  cases  to 
be  tried  directly  in  the  district  courts  without  the  intervention  of  a 
National  Labor  Relations  Board. 

When  the  law  was  passed,  there  were  reasons  for  setting  up  a  pub- 
lic agency  to  enforce  unfair  labor  practices.  We  will  say  the  unions 
were  not  strong.  They  were  not  financially  able  to  carry  the  cost  of 
their  own  litigation. 

Today,  those  arguments  do  not  seem  pertinent.  So  that,  if  the  Wag- 
ner Act  is  balanced  to  provide  for  unfair  labor  practices  by  labor 
organizations,  and  giving  the  employer  a  remedy,  giving  the  employees 
or  the  union  a  remedy  against  unfair  labor  practices  by  the  employer, 
we  believe  both  sides  should  be  required  to  bear  the  expense  of  their 
own  litigation,  but  trying  these  unfair  labor  practices  not  through  a 
National  Labor  Relations  Board  but  directly  in  the  district  courts. 

That  is  roughly  the  pattern  followed  under  the  Minnesota  law.  And 
that  the  courts  would  be  permitted  to  weigh  the  equities  in  these  cases, 
and  the  decision  based  on  the  result  of  that  weighing  process. 

That  is  all  I  have. 

The  Chairman.  Thank  you,  Mr.  Smethurst. 

Are  there  any  other  questions  % 
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(No  response.) 

The  Chairman.  If  not,  the  next  witness  is  Mr.  Wellington  Roe,  na- 
tional chairman  of  the  National  Rank  and  File  Association  of  the 
Railway  Brotherhoods. 

(Mr.  Smetburst  submitted  the  following  brief :) 

Statement  of  Raymond  S.  Smethubst,  Counsel,  Nationai  Association  of 
Manufactubebs,  Before  Senate  Committee  on  Labor  and  Pubuc  Welfare 
Mabch  5,  1947 

intboduction 

Hearings  before  this  committee  have  proceeded  continuously  for  more  than  5 
weeks.  It'  we  add  to  the  record  of  this  recent  testimony  the  approximately  23.000 
pages  of  testimony  heard  by  Congress  over  the  past  10  years,  and  the  record  of 
action  taken  or  pending  in  the  several  States,  no  further  argument  would  seem 
necessary  to  demonstrate  the  need  for  comprehensive  legislation.  Recent  events 
would  indicate  that  this  record  has  even  convinced  the  National  Labor  Relations 
Board  that  it  should  proceed  to  amend  that  law  without  awaiting  action  by 
Congress. 

This  is  not  the  first  time  we  have  witnessed  temporary  and  nonbasic  changes 
in  law  or  policy.  Whether  attempted  by  emergency  laws  or  by  Executive  action, 
these  partial  or  piecemeal  gestures  have  been  "too  little  and  too  late"  to  make 
any  fundamental  improvement  in  labor-management  relations. 

As  the  testimony  before  this  committee  illustrates,  the  specific  problems  Or 
abuses  are  numerous  and  appear  complex.  On  closer  examination,  however,  it 
becomes  evident  that  most  of.  our  current  abuses  stem  directly  from  a  few 
fundamental  errors  or  distortions  of  national  policy.  Unless  legislation  deals 
effectively  with  these  basic  questions,  there  is  serious  danger  it  will  not  succeed 
in  the  objective  everyone  seeks — industrial  harmony  without  injury  to  the 
legitimate  interests  of  labor,  management,  or  the  consumer. 

Public  policy,  as  reflected  in  our  Federal  labor  laws,  had  rather  well-defined 
objectives : 

First.  The  overriding  desire  for  industrial  peace ; 

Second.  Protecting  and  elevating  the  rights  and  the  dignity  of  individual 
employees ;  and 

Third.  Encouraging  the  practice  of  collective  bargaining  as  a  means  by 
which  these  two  underlying  objectives  could  be  achieved. 

During  the  past  10  years,  judicial  and  executive  interpretations  of  national 
policy  have  distorted  it  beyond  recognition.  Public  approval  of  the  right  of 
individuals  to  join  or  form  labor  organizations  has  been  construed  as  a  license 
to  labor  organizations  to  coerce  individuals  into  membership  and  to  engage  in 
any  activities,  in  their  own  self-interest,  without  regard  to  their  effect  on  real 
collective  bargaining,  without  regard  to  the  rights  of  individual  employees, 
and  without  regard  to  their  interference  with  industrial  peace. 

The  following  analysis,  I  believe,  fully  demonstrates  that  this  period  of  judicial 
and  executive  interpretation  has — 

(1)  Made  genuine  collective  bargaining  practically  impossible  by  tipping 
the  scales  too  far  in  favor  of  strongly  entrenched  labor  organizations; 

(2)  Seriously  subordinated  the  rights  of  individual  employees  to  the  will 
and  control  of  their  own  agents  or  representatives; 

(3)  Created  labor  organizations  which  at  times  have  become  so  powerful 
as  to  challenge  even  the  authority  of  government ;  and 

(4)  Threatened  to  bring  about  permanent  Government  settlement  of  dis- 
putes as  the  only  means  of  avoiding  public  inconvenience  and  suffering. 

If  we  would  avoid  subjugation  of  labor  and  management — or  our  whole 
economy,  in  fact — to  bureaucratic  controls,  then  legislation  must  be  adequate 
to  regenerate  the  fundamental  principles  upon  which  our  basic  labor  laws  were 
presumably  framed. 

In  my  judgment  no  single  bill  before  this  committee  is  adequate  to  do  that 
job.  However,  as  we  have  endeavored  to  point  out  in  part  II  of  this  state- 
ment, several  bills  before  this  committee,  if  combined  and  correlated,  would 
give  reasonable  assurance  of  a  sound,  adequate,  and  fair  solution. 


LABOR    RELATIONS   PROGRAM  1797 

INEQUALITIES    PREVENTING   GENUINE   COLLECTIVE  BARGAINING 

Good-faith  dealings  not  required  by  unions 

To  implement  the  national  policy,  the  Wagner  Act  provides  procedures  for 
the  selection  and  designation  of  employee  representatives  and,  in  section  8  (5), 
makes  it  an  unfair  labor  practice  for  an  employer  to  refuse  to  bargain  col- 
lectively in  good  faith  with  t lie  representative  chosen  by  bis  employees.  No 
comparable  responsibility  of  good-faith  dealing  is  imposed  upon  employee  repre- 
sentatives. Neither  is  tbe  term  to  -bargain  collectively"  defined,  it  has  been 
left  to  the  National  Labor  Relations  Hoard  to  interpret  the  provision,  subject 
only  to  limited  court  review.  Its  decisions  have  left  no  doubt  it  is  the  employer 
alone  who  must  bargain  in  good  faith. 

Thus,  for  example,  the  Board  lias  held  that  the  employer  must  bargain 
even  though  the  tiling  demanded  of  him  is  something  which  he  cannot  do.  Mere 
rejection  of  the  demand  is  not  enough.  He  must  explain  his  reasons  for  re- 
jection, and  usually  must  offer  counterproposals  on  the  points  in  dispute  (Mont- 
gomery  Ward  &  Co.,  37  N.  L.  R.  B.  100).  He  must  bargain  even  during  the 
existence  of  a  strike,  whether  or  not  the  strike  is  called  to  exert  bargaining 
pressure  (N.  L.  R.  B.  v.  Mackay  Radio  and  Tel.  Co.,  304  U.  S.  333),  and  even 
though  the  union  previously  has  broken  its  contract  (N.  L.  R.  B.  v.  Highland 
Shoe,  Inc.,  119  F.  (2d)  218). 

Since  there  is  no  comparable  requirement  of  good  faith  bargaining,  a  union 
is  under  no  obligation  to  explain  its  demands,  or  to  modify  them.  Nor  has  NLRB 
imposed  any  administrative  requirements  of  good  faith.  Some  demands  are 
presented  on  a  take-it-or-leave-it  basis,  and  upon  the  employer's  refusal  or  in- 
ability to  accede  he  is  often  charged  with  a  refusal  to  bargain  (National  Hardware 
Co.,  55  NLRB  71).  There  is  nothing  in  the  law  which  discourages  a  union  from 
being  arbitrary  in  its  actions  or  extravagant  in  its  demands. 

A  union  is  under  no  obligation  to  make  counterproposals  and  thus  retreat  from 
its  original  demands,  but  may  strike  with  impunity  if  they  are  not  met.  This 
was  demonstrated  in  December  1945  and  January  1946,  when  the  CIO  steel- 
workers  presented  wage  demands  to  over  100  steel  fabricating  companies.  In 
most  instances,  no  negotiations  or  conferences  were  permitted  by  the  union. 
Similar  employer  tactics,  would  have  violated  the  Wagner  Act. 

Union  representatives  are  under  no  obligation  even  to  discuss  their  demands 
with  the  employer  and  have  been  free  to  turn  to  governmental  agencies  for  en- 
forcement. This  situation  occurred  in  the  War  Labor  Board  Basic  Steel  case,  No. 
111-6230-D,  November  25,  1944  (19  WLR  568).  Here,  3  days  after  the  steel 
companies  were  presented  with  a  22-point  program,  the  union  requested  the  War 
Labor  Board  to  intervene.  The  absence  of  any  effort  to  bargain  in  good  faith  in 
this  case  is  all  too  obvious. 

On  February  IS,  1947,  during  the  present  hearings  on  proposed  amendments 
to  the  Wagner  Act,  the  National  Labor  Relations  Board  somewhat  belatedly 
announced  a  concept  which  may  affect  the  position  of  unions  in  the  bargaining 
process.  In  the  Times  Publishing  Company  case,  No.  10-C-1860,  the  Board  stated 
"the  test  of  good  faith  in  bargaining  that  the  act  requires  of  an  employer  is  not 
a  rigid  but  a  fluctuating  one,  and  is  dependent  in  part  upon  how  a  reasonable 
man  might  be  expected  to  react  to  the  bargaining  attitude  displayed  by  those 
across  the  table."  Whether  this  concept  will  become  reality  in  future  Board 
decisions  remains  to  be  seen.  It  is,  however,  at  least  an  admission  of  an  existing 
inequality  which  can  only  be  remedied  permanently  by  appropriate  legislation. 

It  is  obvious  that  true  collective  bargaining,  as  must  have  been  envisaged  by 
the  framers  of  the  Wagner  Act,  cannot  exist  where  only  one  party  must  act  in 
good  faith.  The  purpose  of  the  act  was  to  equalize  bargaining  power — to  enable 
the  individual  employee  to  meet  his  employer  on  a  level  of  equal  economic 
strength.  The  result,  instead,  has  been  to  permit  the  pendulum  of  economic 
power  to  swing  far  on  the  side  of  labor  organizations.  The  union  today  is  not 
required  to  bargain  at  all  if  it  possesses  the  economic  strength  to  enforce  its 
demands  by  other  methods. 

One  remedy  would  be  to  free  the  employer  to  meet  force  with  force.  The  ob- 
vious remedy,  however,  would  be  to  bring  about  equality  of  position  by  requir- 
ing mutual  good  faith  dealings  in  bargaining  negotiations. 
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Bargaining  agreements  unenforceabh   against  unions 

The  terms  agreed  upon  during  bargaining  negotiations  must  be  reduced  to  a 
written  contract  if  requested  by  the  union  (II.  J.  Heinz  Co.  v  NLRB,  311  U.S.  514). 
Therefore,  since  the  law  requires  contracts  they  should  be  legally  enforceable. 

In  the  absence  of  a  Federal  statute  the  capacity  of  an  unincorporated  labor 
organization  to  sue  or  be  sued  depends  upon  the  law  of  the  State  in  which  the 
action  is  brought  {Busby  v.  Elce.  Util.  Em  p.  Union,  323  U.  S.  72).  Practically  all 
labor  organizations  are  unincorporated  voluntary  associations  which  at  com- 
mon law  can  neither  sue  nor  be  sued  in  their  common  name  {Iron  Holders'  Union 
v.  Allis-Chalmers  Co.,  CCA  7, 166  P.  45) .  In  common  law  jurisdictions,  therefore, 
each  individual  member  of  a  labor  union  must  be  made  a  party  to  a  suit  (Pull- 
man Co.  v.  CIO  Steelworkers,  CCA  7,  152  F.  (2d)  493).  A  few  States,  however, 
have  enacted  statutes  to  permit  suit  in  the  common  name. 

At  common  law  union  funds  cannot  be  levied  againsr.  Thus,  in  the  absence 
of  State  statute,  union  funds  are  relieved  of  liability  for  unlawful  union  acts. 
It  is  only  through  State  procedural  enactments  that  union  funds  can  be  sub- 
jected to  judgment  for  breach  of  contract  (Deeney  v.  Hotel  &  Apt.  Clerks'  Union, 
134  F.  2d  328) .  There  is  no  Federal  statute  making  funds  of  unincorporated  asso- 
ciations subject  to  judgment. 

A  further  limitation  upon  the  liability  of  labor  unions  is  found  in  section  6  of 
the  Norris-LaGuardia  Act  which  precludes  union  liability  for  the  acts  of  mem- 
bers, officers  or  agents,  unless  such  acts  have  been  clearly  participated  in,  author- 
ized or  ratified  after  actual  knowledge  thereof.  (Cinderella  Theatre  Co.  v.  Sign 
Writers  Local  Union,  6  F.  Supp.  164).  Approximately  16  States  have  enacted 
anti-injunction  statutes  patterned  after  the  Federal  law. 

Finally,  breach  of  contract  is  further  encouraged  by  the  NLRB  rule  which 
prevents  an  employer  from  insisting  that  a  union  post  a  performance  bond,  even 
though  the  employer  is  willing  to  post  a  similar  bond  (Interstate  Steamship  Co., 
36NLRB1307). 

The  inevitable  result  of  such  a  legal  situation  has  been  to  encourage  unions 
to  disregard  coli  ctive  agreements  whenever  expediency  will  be  served  thereby. 
Consequently,  no  stability  of  relationship  is  assured  and  one  of  the  purposes  of 
the  act  is  defeated. 

No  strike  unlaivfnl 

The  Norris-LaGuardia  Act  in  essence  expressed  the  policy  of  the  Federal  Gov- 
ernment to  permit  strikes  without  limitation.  Its  effect  was  best  illustrated  in 
the  most  authoritative  case  on  the  subject,  Wilson  &  Co.  v.  Birl  (105  F.  2d  948, 
CCA  3,  1939),  wherein  the  court  ruled  that  a  strike  cannot  be  enjoined;  that 
illegality  of  purpose  of  a  strike  is  no  longer  a  test;  and  that  only  specific  acts  of 
individuals  may  be  restrained.  Consequently,  no  strike  involving  a  labor  dis- 
pute, whether  legal  or  illegal  or  regardless  of  its  methods,  can  be  enjoined  today 
by  a  Federal  court 

The  right  to  strike,  under  sections  2  (3)  and  13  of  the  Wagner  Act,  includes 
not  only  the  right  to  quit  work  as  a  group,  but  also  the  right  to  return  to  work 
if  and  when  desired.  Strikers  retain  their  status  as  "employees"  and  must  be 
reinstated  unless  as  "economic"  strikers  their  places  have  been  filled  (NLRB  v. 
Mackay  Radio  and  Tel.  Co.,  304  U.  S.  333). 

Specific  types  of  strikes  held  by  NLRB  to  be  within  the  protection  of  the  act 
include:  Strikes  engaged  in  before  the  legal  processes  of  the  Board  have  been 
invoked  (Remington  Rand  Corp.  v.  NLRB,  94  F.  24  862,  cert,  den.,  304  U.  S.  576)  ; 
strikes  carried  on  in  v-iolatio:  of  a  State  injur<;ion  (Wilson  &  C<> .  26  NLRB 
1353)  ;  strikes  declared  to  be  illegal  under  State  law  (Reed  d  Prince  Mfg.  Corp., 
12  NLRB  944)  ;  sympathetic  strikes  (Firth  Carpet  Co.,  33  NLRB  191)  ;  and 
iurisdictional  strikes  by  a  minority  union  to  compel  the  employer  to  violate  the 
Wagner  Act  (New  York  and  Puerto  Rico  S.  S.  Co.,  34  NLRB  1028).  Nor  did 
NLRB  voluntarily  consider  a  strike  in  violation  of  contract  a  ground  for  dis- 
charge until  February  21,  1946  (Scullin  Steel  Co.,  65  NLRB  No.  219),  although 
the  Supreme  Court  on  February  27,  1939,  7  years  earlier,  ruled  that  "the  act 
does  not  prohibit  an  effective  discharge  for  repudiation  by  the  employee  of  his 
agreement,  any  more  than  it  prohibits  such  discharge  for  a  tort  committed  against 
the  employer."  The  Board,  thus,  for  7  years  chose  to  ignore  the  clear  mandate 
of  the  Nation's  highest  court. 

In  contradistinction  to  the  employees'  unhampered  right  to  strike  is  the  com- 
plete ban  imposed  by  the  act  on  employer  lock-outs,  except  those  solely  for  eco- 
nomic purposes  (Williams  Motor  Co.,  31  NLRB  No.  122). 
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It  is  again  apparent,  therefore,  thai  the  Federal  Government's  past  efforts  to 
equalize  bargaining  power,  has  created  such  strength  on  the  side  of  labor  unions 
as  to  render  true  collective  bargaining  impossible.  The  union  is  free  to  order  its 
members,  the  employees,  to  strike  if  it  cannot  gain  its  demands  through  legitimate 
collective  bargaining.  On  the  other  hand,  the  employer  is  denied  any  remedy 
against  strikes  and  must  continue  to  bargain.  There  is  no  economic  coercion  on 
strikers  since  in  the  cases  outlined  they  will  be  reinstated  with  hack  pay. 

The  Norris-LaGuardia  Act  and  the  Wagner  Act  in  combination  are  in  effect 
charters  of  freedom  for  the  indulgence  of  union  pressure  in  the  form  of  strikes. 
Indeed,  in  some  Quarters,  the  license  to  strike  granted  by  the.  v  two  acts  i  ser- 
iously contended  to  be  a  constitutional  right. 

The  employer  is  denied  freedom  of  speech 

Outstanding  among  the  inequalities  brought  about  by  overzealous  administra- 
tion of  the  Wagner  Act  is  the  denial  of  free  speech  to  employers  in  communicating 
with  employees.  The  Supreme  Court  in  1941,  after  6  years  of  the  Wagner  Act, 
enunciated  the  basic  principle  that  the  right  of  free  speech  extends  even  to  an 
employer,  and  that  he  may  express  his  views  on  labor  problems  or  policy,  pro- 
vided only  that  he  does  not  threaten  or  coerce  his  employees  {NLRB  v.  Virginia 
Electric  and  Power  Co.,  314  U.  S.  469).  Despite  this  mandate,  however,  NLRB 
has  denied  the  employer  such  freedom  of  expression  (Continental  Box  Co.,  19 
NLRB  860). 

Further,  employer  statements,  in  themselves  uncoercive,  have  been  held  not 
privileged  by  considering  the  statements  in  connection  with  other  employer  ac- 
tions (Anderson  Mfg.  Co.,  58  NLRB  271).  In  this  connection,  NLRB  on  February 
6.  1947,  in  LaSalle  Steel  Co.  (No.  13-C-2481),  for  the  first  time  in  its  11-year 
history  ruled  that  an  employer's  preelection  statement  did  not  violate  the  act 
although  preceded  6  months  earlier  by  the  commission  of  unfair  labor  practices 
and  followed  the  next  day  by  an  illegal  act  which  voided  the  election.  At  the 
same  time  the  Board's  holding  that  an  employer  may  not  express  his  uncoercive 
views  to  his  employees  during  working  hours,  to  a  so-called  captive  audience, 
has  not  been  repudiated.    (Clark  Bros.  Co.,  18  LRRM  1360) . 

It  would  seem  that  NLRB  belatedly  has  recognized  the  employer's  right  to 
freedom  of  speech  so  long  as  his  statement  per  se  is  not  coercive.  Presumably 
this  precedent  will  not  be  rejected  in  the  future.  The  basic  right,  however,  should 
be  assured  by  the  enactment  of  appropriate  legislation.  It  is  perhaps  significant 
that  NLRB  recognized  the  right  after  11  years  and  only  then  during  congressional 
hearings  on  proposed  amendments  which  would  have  established  that  right  by 
statute. 

Equal  bargaining  power  not  possible  if  foremen   are  to  be  "employees"  under 
Wagner  Act 

Genuine  collective  bargaining  cannot  exist  if  the  parties  are  seriously  out  of 
balance  in  bargaining  power.  The  bargaining  table  must  be  two-sided  with 
representatives  of  each  side  freely  chosen  aiid  representative  of  his  principal, 
whether  management  or  labor.  Distortion  of  the  basic  objective  of  the  Wagner 
Act  is  nowhere  more  evident  than  in  the  Board's  interpretation  that  foremen  are 
"employees"  within  the  meaning  of  the  act.  This,  in  effect,  puts  the  union  on 
both  sides  of  the  bargaining  table.  In  no  sense  can  there  be  equality  of  bargain- 
ing power  in  this  circumstance. 

In  the  past  unions  generally  and  NLRB  barred  foremen  from  collective-bar- 
gaining units,  but  in  recent  years  the  Board  has  changed  its  mind  several  times 
on  this  question. 

In  1942  it  held  foremen  to  be  "employees"  under  the  act  (Godchaux  Sugars,  Inc., 
44  NLRB  874) .  In  1943  the  Board  reversed  itself,  denying  foremen  collective-bar- 
gaining rights  under  the  act  except  in  the  maritime  and  printing  trades  (Mary- 
land Drydock  Co.,  49  NLRB  733).  In  1945  a  second  reversal  sanctioned  foremen 
representation  by  independent  foremen  unions  in  the  Packard  Motor  Car  Co. 
case  (61  NLRB  4),  which  is  now  before  the  Supreme  Court.  In  1946  NLRB  took 
the  final  step  by  holding  that  foremen  may  be  represented  by  an  affiliate  of  a 
rank  and  file  union  (Jones-La ughlin  Steel  Corp.,  66  NLRB  No.  51;  71  NLRB 
No.  203). 

Thus,  in  contravention  of  every  principle  against  conflicting  interests,  foremen 
are  held  able  to  serve  two  masters.  Management's  first  line  of  contact  with  its 
employees  is  through  its  foremen  and  supervisors.  To  permit  foremen  to  become 
subject  to  the  pressure  which  can  be  exerted  by  the  rank  and  file  union  is  to  strip 
management  of  its  power  effectively  to  supervise  its  administrative  processes. 
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The  absurdity  of  the  entire  question  was  illustrated  within  the  past  month  when 
the  NLRB  general  counsel,  while  arguing  the  Packard  case  before  the  Supreme 
Court,  stated  that  in  his  opinion  company  vice-presidents  have  the  right  to  join 
a  union  and  to  bargain  with  management.  Continuance  of  the  present  rule  can 
only  result  in  the  union  sitting  on  both  sides  of  the  bargaining  table  and  a  further 
impediment  to  genuine  bargaining. 

Jurisdictional  disputes  discourage  genuine  collective  bargaining 

Jurisdictional  disputes  have  nothing  to  do  with  matters  normally  bargained 
over  such  as  hours,  wages,  and  working  conditions.  The  only  questions  involved 
are  representation  by  one  or  another  labor  organization  or  selection  of  a  group 
of  workers  to  perform  certain  tasks.  The  only  thing  at  stake  is  the  power  and 
prestige  of  two  competing  unions. 

Collective  bargaining  is  next  to  impossible  when  employers  are  faced — through 
no  fault  of  their  own — with  constant  threats  of  labor  disputes  which  can  effec- 
tively abrogate  any  agreement  reached  and  lead  to  instability  and  turmoil  in 
day-to-day  industrial  relations.  Yet  the  Wagner  Act.' despite  its  high  purpose, 
encourages  and  protects  this  type  of  activity  by  unions  and  strips  employers  of 
any  effective  remedy. 

Relief  is  unavailable  either  to  the  employer  or  the  public  under  the  Wagner 
Aca  since  it  fails  to  define  unfair  labor  practices  on  the  part  of  employees  or 
their  representatives.  Hence  they  are  free  to  engage  in  jurisdictional  disputes 
with  impunity.  NLRB  has  ruled  that  an  employer  in  such  cases  must  remain 
neutral,  unless  a  closed-shop  contract  exists  (N~LRB  v.  Hudson  Motor  Car  Co., 
CCA  6,  128  F2d.  528)  ;  that  emplover  intrusion  during  the  conflict  constitutes 
interference  under  the  act  (NLRB  v.  Gluek  Brewing  Co.,  CCA  8,  144  F.  2d  847)  ; 
that  threats  of,  or  actual  reprisals  or  strikes,  or  union  court  action,  do  not  relieve 
the  employer  of  his  duty  to  bargain  with  the  certified  union  {NLRB  v.  McQuaii- 
Norris  Mfg.  Co.,  CCA  7, 116  F.  2d,  748) . 

Moreover,  the  employer  is  without  relief  in  the  courts  because  of  the  Norris- 
LaGuardia  Act  (17.  8.  v.  Hutcheson,  312  U.  S.  219). 

The  conclusion  is  inescapable  that  jurisdictional  disputes  constitute  one  of 
the  most  serious  threats  to  true  collective  bargaining.  The  employer  must  bar- 
gain only  with  the  majority  union.  He  cannot  interfere,  even  though  his  business 
is  ruined.  He  is  compelled  by  law  to  remain  inactive  and  neutral,  being  allowed 
only  to  negotiate  with  the  certified  union — while  at  the  same  time  no  restrictions, 
obligations,  or  penalties  attach  to  a  minority  union  bringing  pressure  upon  him 
despite  a  prior  determination  of  the  representation  question  by  a  duly  constituted 
Federal  agency. 

The  effect  of  such  strikes  perhaps  was  best  stated  by  the  President  in  his  State 
of  the  Union  message  on  January  6,  1947 : 

"In  such  strikes  the  public  and  the  employer  are  innocent  bystanders  who  are 
injured  by  a  collision  between  rival  unions.  This  type  of  dispute  hurts  produc- 
tion, industry,  and  the  public — and  labor  itself.  I  consider  jurisdictional  strikes 
indefensible." 

Thus,  it  is  obvious  that  such  economically  useless  practices  must  be  outlawed 
if  collective  bargaining  is  to  be  an  effective  means  to  the  peaceful  settlement  of 
labor  disputes. 

Concerted  employee  action  protected  by  Federal  law 

In  1890,  with  the  passage  of  the  Sherman  Antitrust  Act,  the  Federal  Govern- 
men  was  empowered  to  deal  with  all  restraints  upon  interstate  commerce 
including  unlawful  labor  union  activities  (Loewe  v.  Lawlor,  208  U.  S.  274).  As 
a  result  secondary  strikes  and  boycotts  were  outlawed  (Duplex  Printing  Press 
Co.  v.  Deering,  254  U.  S.  443),  strikes  when  accompanied  with  intent  to  restrain 
interstate  commerce  were  declared  illegal  (Corona-do  Coal  Co.  v.  UMW,  268  U.  S. 
295).  But  at  the  same  time,  the  Supreme  Court  approved  peaceful  picketing,  thus 
preserving  labor's  right  to  freedom  of  speech  (American  Steel  Foundries  v.  Tri- 
City  Central  Trades  Council,  257  U.  S.  184). 

When  the  Norris-LaGuardia  Act  became  law  in  1932  and  the  Wagner  Act  in 
1935,  there  existed  a  large  body  of  law  dealing  with  lawful  and  unlawful  strikes, 
picketing  boycotts,  and  other  incidents  of  labor  disputes.  Had  this  general  law 
been  permitted  to  prevail  and  develop  to  meet  deficiencies  of  the  NLRA,  it  is 
probable  a  sound  balance  of  rights  and  obligations  would  have  resulted  and  been 
in  force  today.  Unfortunately,  such  was  not  the  case.  The  evolution  of  the  law 
merely  enlarged  upon  the  rights  and  privileges  of  organized  labor  while  restricting 
the  rights  and  remedies  of  employers. 
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The  Norris-LaGuardia  Act  was  intended  to  safeguard,  not  forbid,  the  issuance 
of  injunctions  in  labor  disputes,  especially  where  fraud  and  violence  were  in- 
volved. The  act  defined  certain  legitimate  activities  and  presumably  provided 
protection  for  lawful  activity  only.  Instead,  it  was  construed  to  prohibit  the 
issuance  of  injunctions  in  any  labor  case,  including  strikes  and  mass  picketing 
{Wilson  &  Co.  v.  Birl,  105  F.  2d  948).  The  act  nullified  tbe  issuance  of  injunctions 
in  cases  involving  even  fraud  and  violence,  unless  tbe  employer  offered  to  submit 
the  dispute  to  arbitration  {Brotherhood  of  Railroad  Trainmen  v.  Toledo,  Peoria 
and  Western  R.  R.,  321  U.  S.  50  (1944) ).  Finally,  with  greatest  impact,  it  was 
held  that  tbe  Norris-LaGuardia  Act  was  intended  to  amend  the  antitrust  laws  so 
as  to  bar  criminal  or  civil  actions  for  union  conduct  clearly  in  restraint  of  inter- 
state commerce  (  U.  S.  v.  Hutcheson,  312  U.  S.  219). 

As  a  result,  in  all  types  of  coercive  labor  union  activity — boycotts,  strikes, 
jurisdictional  disputes,  etc. — the  union  is  immune  from  any  Federal  law.  This 
fact  was  emphasized  by  the  inability  of  tbe  Department  of  Justice  to  reach  union 
malpractices  after  the  Hutcheson  decision.  Jurisdictional  strikes  were  approved 
even  when  conducted  by  a  minority  union  {U.  S.  v.  Building  and  Construction 
Trades  Council.  313  U.  S.  539)  ;  strikes  to  forbid  the  use  of  labor-saving  devices 
were  held  immune  from  the  antitrust  laws  {U.  8.  v.  Intl.  Hodcarriers,  313  U.  S. 
539),  and  finally,  strikes  to  compel  the  acceptance  of  "feather  bedding"  practices 
were  legalized  (U.  8.  v.  American  Federation-  of  Musicians,  318  U.  S.  741). 

This  freedom  from  legal  restraint  has  contributed  directly  to  the  break-down 
of  collective  bargaining.  Under  such  conditions  there  is  no  need  for  unions  to 
be  anything  but  arbitrary.  Demands  presented  must  be  accepted  or,  as  is  too 
frequently  the  case,  the  union  can  resort  to  these  otherwise  unlawful  tactics 
and  compel  acceptance.  At  the  same  time  this  legal  immunity  of  labor  unions 
has  effectively  stripped  employers  of  any  adequate  remedy  to  combat  such  tactics. 

Seeking  to  bargain  with  a  party  having  this  preponderance  of  power  and  free- 
dom from  restraint  is  indeed  a  futile  gesture  as  experience  has  demonstrated. 

Picketing  and  boycotts 

Another  inequality  impeding  good  faith  collective  bargaining  is  the  lack  of 
any  legal  restrictions  against  picketing.  On  the  contrary,  unions  are  free  under 
Federal  law  to  picket  at  any  time  and  under  any  circumstances,  even  where  no 
dispute  exists  between  an  employer  and  his  employees. 

Mass  picketing  has  become  commonplace.  Company  officials  have  been  barred 
from  their  property.  Homes  have  been  picketed.  In  short,  it  must  be  recognized 
that  local  law  enforcement  has  broken  down  when  confronted  with  the  massed 
might  of  organized  labor.  This  condition  is  aggravated  by  the  existence  of  State 
anti-injunction  statutes,  patterned  after  the  Federal  Norris-LaGpardia  Act. 

Ordinarily,  picketing  is  a  vital  part  of  a  jurisdictional  dispute  in  which  situa- 
tion the  employer  is  completely  helpless.  The  picket  line  normally  is  also  an 
essential  ingredient  of  the  secondary  boycott,  including  the  "hot  cargo."  These 
weapons  in  combination  are  sufficient  to  force  employers  either  to  meet  the  unions' 
demands  or  to  go  out  of  business.  No  remedy  is  available  either  to  the  public, 
the  employer,  or  injured  third  parties.  With  such  power  at  its  command  there 
is  little  incentive  for  unions  to  negotiate  sincerely  for  the  purpose  of  reaching  an 
agreement.  Tbe  result,  of  course,  is  dictation  of  terms  by  one  party  to  the  nego- 
tiations— euphemistically  labeled  collective  bargaining. 

PROTECTION  OF  RIGHTS  OF  INDIVIDUALS 

Another  basic  purpose  of  Federal  statutes  affecting  labor-management  rela- 
tions was  to  protect  the  rights  of  individual  workers.  Thus,  the  Norris-La- 
Guardia Act  declared  that  employees  should  be  free  to  organize  or  join  unions 
and  declared  the  public  policy  that  they  should  also  be  free  to  refuse  to  join  such 
organizations.  The  Wagner  Act  guaranteed  to  employees  full  freedom  to  join, 
form,  or  assist  labor  organizations,  and  established  Federal  administrative  ma- 
chinery to  protect  employee  rights  so  guaranteed. 

An  impartial  reading  of  the  Norris-LaGuardia  and  Wagner  Acts  and  the  com- 
mittee reports  to  Congress,  clearly  shows  that  those  laws  were  primarily  in- 
tended to  protect  individuals  workers  in  the  exercise  of  the  abstract  rights  they 
possessed  as  citizens.  Their  basic  purposes,  however,  have  been  so  distorted  that 
the  rights  of  individuals  have  been  submerged  for  those  of  labor  unions  pre- 
sumably organized  to  achieve  equality  of  bargaining  power  for  the  workers.  As 
a  result  we  have  an  anomaly  in  our  law  wherein  an  agent  is  accorded  greater 
rights  and  privileges  than  his  principal. 
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As  applied  these  laws  have — 

(1)  Deprived  workers  of  their  freedom  to  engage  in  or  work  at  a  chosen 
trade ; 

(2)  Deprived  workers  of  their  guaranteed  freedom  of  choice  in  selecting 
bargaining  agents ; 

(3)  Deprived  workers  of  freedom  to  improve  their  standing  and  earnings 
in  accordance  with  effort  and  ability ; 

(4)  Deprived  workers  of  the  right  to  bargain  or  contract  individually  on 
matters  relating  to  employment ;  and 

(5)  Deprived  workers  of  freedom  to  work  when  they  may  desire  to  do  so. 

Right  to  work- 
One  of  the  fundamental  rights  recognized  under  our  constitutional  system  of 
government  is  that  an  individual  has  a  right  to  work  in  his  chosen  trade  or  pro- 
fession. That  right  to  work  has  been  limited  today  through  union  security  pro- 
visions encouraged  by  the  Government  and  protected  by  the  Wagner  Act. 

Section  8  (3)  of  that  act  contains  a  proviso  making  closed-shop  contracts  law- 
ful. Under  such  contract,  no  person  may  be  employed  unless  he  is  a  union 
member  and  unions  have  the  power  to  exclude  from  a  trade  any  prospective 
worker.  He  has  no  appeal  from  such  union  action.  Moreover,  after  a  person 
is  admitted  to  membership  and  permitted  to  start  work,  his  right  to  continue 
work  depends  almost  entirely  on  retaining  good  standing  in  the  union.  Ordi- 
narily, few,  if  any,  checks  and  balances  are  provided  to  protect  individuals  against 
an  autocratic  determination  of  what  constitutes  good  standing.  Thus,  the  union 
has  absolute  and  unrestricted  control  over  his  right  to  work. 

The  basic  evil  of  the  closed  shop  is  also  preseut  in  union-shop  and  maintenance- 
of-membership  types  of  union  security  since  continued  employment  is  conditioned 
upon  membership  in  good  standing. 

Records  of  these  committee  hearings  contain  many  illustrations  of  how  an 
employee  is  deprived  of  his  job  because  of  expulsion  from  a  union.  One  witness 
testified  that  he  was  suspended  from  his  union  and  prevented  from  appearing  on 
a  radio  program  which  he  had  produced  for  more  than  S  years  because  he  refused 
to  pay  $1  to  the  union  to  fight  a  legislative  proposal  he  personally  favored.  Thus, 
it  seems  we  have  reached  the  point  where  a  man  must  rise  above  principle  in  order 
to  make  a  living. 

Other  congressional  hearings  contain  numerous  examples.  In  1942  Mr.  Thur- 
man  Arnold,  then  Assistant  Attorney  General,  testified  before  a  subcommittee  of 
the  House  Judiciary  Committee  that  two  men  from  Chicago  had  called  upon  his 
office  for  assistance.  They  had  been  expelled  from  a  union  in  Chicago  merely 
because  they  requested  information  concerning  union  management.  Each  union 
membership  was  worth  about  $5,000  because  of  the  union's  old-age-benefit  fund. 
The  expelled  members  fought  the  expulsion  in  court  but  were  unsuccessful. 
Thereafter,  they  came  to  Washington  and  secured  other  jobs  in  their  trade,  only 
to  lose  them  when  the  Chicago  local  learned  their  whereabouts  and  demanded 
and  secured  their  discharge. 

It  must  be  understood  that  blacklisting,  such  as  that  illustrated  in  Mr.  Arnold's 
testimony,  deprives  individuals  of  their  right  to  earn  a  living.  The  enormity  of 
this  power  is  apparent  when  it  is  realized  that  no  court  of  the  United  States  has 
authority  to  enjoin  individuals  from  working  at  their  chosen  occupation.  Yet 
we  have  granted  the  power  to  deprive  men  of  their  right  to  work  to  private 
organizations  some  of  which  do  not  even  accord  the  accused  member  an  oppor- 
tunity to  defend  himself. 

The  closed  shop  must  be  considered  in  the  light  of  present-day  conditions. 
We  now  have  large  international  unions  possessing  such  great  financial  resources 
and  power  that  they  can,  and  on  occasion  do,  throttle  the  national  economy. 
While  these  unions  have  grown  in  size  and  strength,  they  have  compelled  em- 
ployers and  the  Government  to  guarantee  their  continued  financial  independence 
and  the  entrenchment  of  the  union  hierarchy,  through  (1)  union-security  clauses, 
(2)  compulsory  check-off  of  union  dues  and  assessments,  and  (3)  taxes  on  pro- 
duction through  royalty  payments. 

Today  approximately  77  percent  of  all  collective  agreements  contain  some  form 
of  compulsory  union  membership.  Under  such  circumstances  it  is  difficult  for 
employees  even  to  change  their  bargaining  representative ;  to  change  the  hierarchy 
in  control  becomes  almost  impossible.  It  is  small  wonder,  therefore,  that  the 
rights  of  individual  members  become  subjugated  to  the  ofttimes  conflicting 
interests  of  union  policies  or  tactics. 
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Since  unions  are  so  firmly  entrenched  through  the  closed  shop,  they  no  longer 
depend  upon  voluntary  employee  membership  for  their  existence.  It  is  no  longer 
necessary  for  them  to  conduct  their  activities  to  promote  the  best  interests  of 
the  membership. 

Individual  right  to  choose  a  bargaining  agent 

Another  direct  consequence  of  the  closed  shop  proviso,  when  coupled  with  the 
Board's  majority  rule,"  is  to  deprive  employees  of  their  right  to  organize  and 
bargain  collectively  through  their  freely  chosen  representatives. 

Of  the  many  examples  available  to  illustrate  this  fact,  the  Pacific  Longshore- 
men's case  decided  hy  NLRB  in  1938  (7  NLRB  1002)  is  perhaps  outstanding. 
Prior  to  the  Board's  decision,  the  longshoremen  at  several  ports  on  the  west 
coast  were  represented  by  AFL  unions,  chosen  and  designated  hy  the  workers 
for  that  purpose.  In  June  1938,  NLRB  united  in  one  unit  some  200  or  more 
employers  and  certified  CIO  organizations  as  exclusive  bargaining  representa- 
tives for  all  longshoremen  on  the  west  coast.  The  AFL  was  unsuccessful  in  seek- 
ing to  have  the  Board's  action  set  aside.  See  AFL  et  al.  v.  NLRB,  103  F.  (2d) 
C.  A.  D.  C.,  1939),  308  U.  S.  401  (1940).)  The  effect  on  individual  employees 
was  summarized  by  the  District  of  Columbia  Court  of  Appeals  as  follows: 

•'*  *  *  a  situation  has  arisen  as  a  result  of  which  a  closed  shop  contract 
may  be  entered  into  which  will  require  petitioner's  members,  even  where  they 
predominate  in  a  particular  locality  or  business,  to  join  the  other  union  or  possi- 
bly be  displaced  from  their  employment  by  members  of  that  union." 

What  the  court  said  might  happen,  did  happen.  Under  the  law  as  construed 
by  the  Supreme  Court,  neither  the  minority  employees  in  the  enlarged  unit  nor 
the  union  of  their  choice  have  any  recourse. 

The  same  result  can  occur  in  a  single  company  or  plant.  Whenever  a  closed 
shop  contract  is  agreed  to,  the  employees  who  do  not  want  to  be  represented  by 
cr  be  members  of  a  successful  union,  are  compelled  to  join  it  in  order  to  work  if, 
in  fact,  they  are  admitted  to  membership1. 

Individual  worker-contract  and  advancement  rights 

Collective  bargaining,  as  compelled  by  the  "exclusive"  representative  require- 
ment of  the  Wagner  Act,  has  effectively  destroyed  the  opportunity  of  an  em- 
ployee, (1)  to  bargain  individually  for  employment  conditions  more  favorable 
than  those  of  the  group,  (2)  to  be  advanced  in  accordance  with  his  efforts  and 
ability,  and  (3)  to  handle  his  individual  grievances  with  his  employer. 

In  absence  of  an  "exclusive"  bargaining  representative,  a  skilled  and  ambitious 
employee  may  properly  obtain  individual  benefits  as  a  result  of  his  increased 
production.  But  when  a  union  contract  is  in  effect,  as  the  Supreme  Court  has 
said,  "*  *  *  the  terms  of  employment  already  have  been  traded  out"  (J.  1. 
Case  Co.  v.  N.  L.  R.  B.,  321  U.  S.  332  at  335,  1944)).  In  that  case  the  court 
summarized  the  plight  of  an  individual  in  the  following  words: 

"The  practice  and  philosophy  of  collective  bargaining  looks  with  suspicion 
on  *  *  *  individual  advantages  *  *  *  increased  compensation  if  indi- 
vidually deserved,  is  often  earned  at  the  cost  of  breaking  down  s»me  other  stand- 
ard thought  to  be  for  the  welfare  of  the  group  *  *  *.  The  workman  is  free, 
if  he  values  his  oiv-n  bargaining  position  more  than  that  of  the,  group,  to  vote 
against  representation  ;  but  the  majority  rules,  and  if  it  collectivizes  the  em- 
ployment bargain,  individual  advantages  or  favors  will  generally  in  practice  go 
in  as  a  contribution  to  the  collective  result.  [Emphasis  added.]  (Supra  at  pages 
338  and  339. ) 

Thus  each  employee's  compensation  and  opportunity  is  leveled  to  that  of  his 
fellows  even  though  his  productive  effort  is  worthy  of  added  recognition.  The 
right  to  vote  against  representation  by  minority  groups  in  the  bargaining  units 
is  a  hollow  right— but  according  to  the  Supreme  Court  that  is  the  employee's 
only  available  right. 

That  unions  seek  to  "level  out"  employee's  production  to  conform  with  work 
standards  imposed  by  the  union  was  graphically  portrayed  in  the  War  Labor 
Board  case  involving  a  dispute  at  the  Norge  Division  of  Borg-Warner  Corp.  (14 
WL  Rep.  367:  15  WL  Rep.  651).  There,  an  employee,  Jankowsky,  was  not  pop- 
ular because  he  would  not  "equalize"  his  productive  efforts  to  those  of  his  fellow 
workmen.    As  stated  by  the  Board  panel : 

"But  Jankowsky  did  not  care  much  about  how  his  fellow  workers  felt  toward 
him — he  was  more  interested  in  doing  his  job  and.  since  he  worked  at  piece- 
work rates,  in  increasing  his  own  productivity  and  his  own  earnings.  This  led 
to  considerable  friction  between  him  and  his  fellow  workers." 
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As  a  result  of  Jankowsky's  refusal  to  "equalize"  his  production  the  uuion 
demanded  that  the  company  discharge  him.  This  demand  was  refused  and 
thereupon,  in  violation  of  a  contract  provision,  the  workers  in  Jankowsky's 
department  "walked  out  of  the  plant  and  refused  to  return  to  work." 

If  unions  would  resort  to  such  tactics  during  the  war  emergency,  it  can  be 
assumed  they  are  equally  concerned  today  that  no  individual  gain  any  advantage 
as  a  result  of  a  desire  to  improve  his  station. 

Section  9  (a)  of  the  Wagner  Act  provides  "That  any  individual  employee  or 
a  group  of  employees  shall  have  the  right  at  any  time  to  present  grievances 
to  their  employer."  In  spite  of  this  provision,  the  Board,  in  the  matter  of  Hughes 
Tool  Co.,  found  the  employer  guilty  of  unfair  labor  practices  (1)  by  adjusting 
grievances  through  a  minority  union  on  behalf  of  its  members,  and  (2)  by 
adjusting  employee  grievances  through  direct  negotiation  with  the  employees 
affected.  The  circuit  court  of  appeals  in  Hughes  Tool  Company  v.  N.  L.  R.  B. 
(147  F.  (2d)  69,  C.  C.  A.  5,  (1945) )  suustained  the  Board  with  the  minor  exception 
that  strictly  personal  grievances  could  he  handled  with  an  individual  employee. 
Even  as  to  these  grievances,  however,  the  court  said  the  union  was  entitled 
to  notice  of  the  grievance  meeting  and  could  participate  in  it.  Thus,  again, 
the  individual's  right  is  subordinated  to  the  privilege  accorded  his  agent  as  a 
result  of  administrative  interpretation. 

Strikes  and  individuals 

Even  the  most  outspoken  advocate  of  the  proposition  that  the  "right  to  strike" 
should  not  be  restricted  by  law  must  recognize  the  terrific  cost  of  strikes  to 
individual  employees  in  loss  of  earnings. 

The  January  1946  issue  of  Labor's  Monthly  Survey,  a  publication  of  the 
American  Federation  of  Labor,  contains  the  following  interesting  comment  on 
this  point : 

"Suppose  the  workers  are  earning  an  average  wage  of  $1  per  hour.  The 
company  offers  an  increase  of  12  cents  to  $1.12  but  the  union  turns  down  the 
offer  *  *  *.  They  go  on  strike  and  stays  out  for  8  weeks.  Each  worker 
loses  an  average  of  $358  (pay  for  8  weeks  of  40  hours  at  $1.12  an  hour)." 

This  article  then  shows  that  if  at  the  end  of  the  strike  the  employees  are 
granted  an  18-cent  hourly  increase,  it  would  take  nearly  3  years'  work  before 
the  additional  6  cents  "will  amount  to  enough  to  repay  their  loss."  Even  if 
a  strike  is  called  for  the  purpose  of  obtaining  a  wage  increase,  in  fairness  to 
employees  affected,  they  should  be  guaranteed  the  right  to  indicate  by  secret  vot- 
whether  they  want  to  strike,  or  whether  they  want  to  accept  the  company's 
final  offer  or  to  have  the  union  extend  negotiations. 

When  a  strike  is  called  or  threatened  in  a  jurisdictional  dispute  (where  the 
individual  employees  stand  to  gain  nothing),  or  where  a  strike  would  violate 
the  law  or  the  collective-bargaining  agreement,  individual  employees  are  rarely 
consulted. 

When  such  strikes  are  called,  it  is  only  reasonable  that  individual  employees 
should  be  protected  if  they  choose  not  to  leave  work  and  thus  not  to  lose  their 
wages  during  the  strike.  But  they  are  not  protected  in  asserting  that  in- 
dividual freedom  to  work — especially  in  a  closed-shop  union.  They  must  comply 
with  the  dictates  of  the  union.  The  hearing  records  of  Congress  and  the 
records  of  the  courts  are  replete  with  examples  of  individual  employee  in- 
timidation through  force,  violence,  or  threats  of  force  and  violence.  Instances 
of  violent  picketing  at  places  of  employment,  picketing  of  homes  and  the  destruc- 
tion of  private  property  are  all  well  known.  Under  these  conditions,  the  in- 
dividual employee  is  helpless.  He  has  no  alternative  but  to  participate  in  or 
honor  the  strike. 

The  recent  general  strike  in  Oakland,  Calif.,  serves  to  dramatize  how  present- 
day  strikes  are  frequently  called.  In  this  case,  the  one-man  labor  boss  for  Cali- 
fornia paralyzed  the  city  by  a  simple  telegram  from  Washington.  D.  C.  which 
read :  "Pull  out  everything  in  Oakland."  The  recent  steel,  coal,  and  railroad 
strikes  also  demonstrate  the  power  of  union  leaders  over  individual  worker.-!. 

Nation-wide  strikes  by  national  and  international  unions  not  only  shut  down 
the  industries  which  the  union  has  organized,  but  they  deprive  vast  numbers  of 
employees  not  involved  in  the  dispute  of  their  earnings  and  their  right  to  work. 
During  the  steel  strike,  for  example,  most  of  the  automobile  plants  closed  down 
or  worked  on  a  part-time  basis  only.  Employees  in  those  plants  and  those  in 
all  other  plants  using  steel  were  thrown  out  of  work.  Before  the  last  coal  strike 
ended,   several   hundred   thousand   nonminers   were   made   idle.     The   cause  of 
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labor  has  now,  In  fact,  become  the  cause  of  labor  unions  and  their  leaders  with 
utter  disregard  for  the  individual  union  members,  to  say  nothing  of  the  interest 
of  the  public. 

GOVERNMENT   INTERVENTION 

National  Labor  Relations  Board 

Coincidental  with  the  development  of  the  policies  and  procedures  outlined  above 
there  was  an  underlying  governmental  policy  of  favoring  labor  unions  and  the 
so-called  cause  of  labor  even  to  the  extent  of  direct  or  indirect  intervention  in 
labor  disputes. 

The  Wagner  Act  leaves  to  the  administrative  agency  (NLRB)  very  broad 
discretion  in  the  interpretation  of  the  act.  Since  the  act  was  designed  primarily 
for  the  benefit  of  labor,  it  was  perhaps  to  be  expected  that  the  Board  would  exert 
every  legitimate  effort  to  foster  and  promote  organizational  efforts  of  employees 
and  their  representatives.  It  was  not  to  be  expected,  however,  that  the  Board 
would  seek  to  use  extra-legal  means  to  accomplish  this  end  nor  to  seek,  directly 
or  indirectly,  to  interfere  in  labor  disputes  beyond  the  framework  of  its  statutory- 
authority.  Such  was  the  case,  however,  as  clearly  revealed  by  the  report  of  the 
Special  Committee  to  Investigate  the  National  Labor  Relations  Board  (76th 
Cong.,  3d  sess.,  House  Kept.  3100,  pt.  1). 

This  report  outlines  in  detail  the  efforts  exerted  by  the  NLRB  to  induce  various 
Government  departments  to  deny  the  award  of  Government  contracts,  and  even 
to  hold  up  Government  loans  to  employers  alleged  to  be  violating  the  act.  These 
blasklisting  activities  were  purely  gratuitous  on  the  part  of  the  Board, and  in 
no  way  authorized  by  law. 

The  efforts  of  at  least  one  Board  member  to  assist  a  union  boycott  of  a  company 
at  a  time  when  no  charge  of  unfair  labor  practices  had  even  been  filed  are  also 
detailed  in  this  report. 

Other  examples  of  Board  cooperation  with  union  strategy  having  the  effect 
of  governmental  intervention  in  labor  disputes  could  be  cited  at  length.  Out- 
standing perhaps  is  the  solicitation  of  litigation  either  for  the  purpose  of  estab- 
lishing a  point  of  law  as  in  the  Inland  Steel  case  on  the  question  of  reducing 
agreements  to  writing,  or  for  the  purpose  of  harassing  a  company  engaged  in  a 
dispute  with  its  employees  ( Berkshire  Knitting  Mills  case — Committee  Kept, 
p.  47  et  seq. ) . 

More  recently,  the  Board  exerted  indirect  pressure  in  connection  with  the 
General  Motors  strike  of  last  year.  Notwithstanding  the  appointment  of  a 
Federal  fact-finding  panel  which  was  at  the  time  intervening  in  an  effort  to  settle 
the  dispute,  the  Board  started  hearings  immediately  on  unfair  labor  practice 
charges  when  the  company  refused  to  open  its  books  to  union  inspection. 

The  Board  has  often  exercised  its  broad  discretion  to  pass  on  the  question  of 
whether  the  terms  asked  by  a  union  or  offered  by  an  employer  would  assist  in 
carrying  out  the  purposes  of  the  act.  Governmental  supervision  of  the  terms 
of  a  contract  was  never  intended  by  the  proponents  of  the  Wagner  Act,  yet  in 
administering  the  act  the  Board  has  frequently  arrogated  to  itself  precisely  this 
authority. 

Defense  Mediation  Board  and  War  Labor  Board 

Beginning  with  the  national  defense  period  just  prior  to  our  entry  into  the 
war,  the  Federal  Government  embarked  on  a  policy  of  direct  intervention  in 
labor  disputes. 

The  National  Defense  Mediation  Board  established  by  Executive  order  in 
March  1941  was  the  first  vehicle  for  such  activity.  This  Board's  chief  function 
was  to  "assist"  parties  to  a  dispute  to  negotiate  agreements,  to  make  "fact- 
finding" investigations  and  recommend  settlements  based  on  such  facts.  The 
Board  had  no  enforcement  authority  except  as  the  President  chose  to  do  so 
through  seizure  of  plants.  Nevertheless  voluntary  compliance  with  Board  rec- 
ommendations was  quite  general  until  it  took  a  strong  stand  on  the  closed  shop 
and  declined  to  recommend  it  in  the  Captive  Coal  Mines  case.  The  CIO  repre- 
sentatives on  the  Board  promptly  resigned  in  protest  and  thereby  effectively  ter- 
minated the  life  of  the  Board  in  November  1941. 

While  the  union  campaign  to  obtain  a  closed  shop  from  the  Mediation  Board 
was  unsuccessful  the  Government  promptly  intervened  again  to. the  benefit  of 
the  union.  The  three-man  arbitration  panel  appointed  by  the  President  soon 
resolved  the  issue  by  granting  a  closed  shop  with  the  Government  representative 
casting  the  deciding  vote.  The  policy  of  fostering  collective  bargaining  was  cast 
aside  here  to  make  way  for  a  Government  dictated  settlement,  and  affords  a 
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classic  example  of  the  impotence  of  employers  and  the  Government  itself  to 
control  powerful  labor  unions  when  they  are  free  of  any  responsibility. 

With  the  establishment  of  the  War  Labor  Board  the  Federal  Government 
assumed  responsibility  for  fixing  the  terms  and-eonditions  of  employment  to  be 
followed  by  management  and  workers.  Direct  governmental  intervention  in 
practically  all  labor  disputes  became  routine  procedure. 

Wage  stabilization  policies  coupled  with  price  controls  eliminated  the  possibility 
of  wage  negotiations  based  upon  business  and  economic  factors. 

Employers  and  unions  were  presumably  still  free  to  bargain  over  other  issues — 
so-called  "fringe"  issues — not  directly  connected  with  wage  rates.  These  issues, 
including  maintenance  of  membership,  shift  differentials,  vacations  with  pay, 
grievance  procedures,  seniority  provisions  and  many  others,  were  one  by  one 
ordered  into  contracts  by  the  Board.  Board  orders  on  issues,  normally  bargained 
over  by  the  parties,  were  at  best  compromise  between  union  demands  and 
employer  offers,  and  in  too  many  instances  represented  outright  capitulation  to 
the  unions.  It  is  not  surprising,  therefore,  that  collective  bargaining — presum- 
ably so  ardently  desired  by  the  Government  and  the  unions — became  nonexistent. 

Since  practically  all  labor  disputes  went  to  the  Board  for  settlement  it  became 
necessary  or  expedient  to  establish  policies  in  connection  with  all  the  issues  it 
was  called  upon  to  settle.  Such  policies  were  normally  established  by  decisions 
in  so-called  key  cases,  and  with  a  "pattern"  thereby  established  other  cases  would 
be  decided  in  the  same  way  with  little  or  no  relation  to  conditions  in  any  one 
plant. 

The  Board  encouraged  industry-wide  and  union-wide  "bargaining"  by  joining 
cases  in  the  same  industry  or  area.  Even  cases  where  the  only  common  de- 
nominator was  a  contract  with  the  same  international  union  were  joined. 

Unions  frequently  resorted  to  strikes  to  compel  prompt  Board  action  ami  men 
to  compel  favorable  Board  decisions.  It  is  now  clear  that  unions  exploited  the 
War. Labor  Board  procedures  to  the  fullest  extent.  There  was  little  need  for 
collective  bargaining  when  they  could  gain  through  Government  order  more  than 
they  could  hope  for  through  bargaining. 

Fact-finding 

With  the  termination  of  hostilities  on  August  16,  1945,  it  was  anticipated  that 
wartime  controls  and  governmental  intervention  would  abate  and  permit  a 
resumption  of  free  collective  bargaining.  Habits  formed  over  a  period  of  years, 
however,  are  not  to  be  easily  broken. 

On  August  18,  1945,  2  days  following  the  surrender  of  Japan,  the  UAW-CIO 
demanded  a  30  percent  wage  increase.  This  demand  was  stimulated  in  no  small 
degree  by  a  Department  of  Commerce  survey — later  repudiated — which  sought  to 
demonstrate  that  industry  could  absorb  these  wage  increases  without  increasing 
prices.  Similar  demands  followed  almost  immediately  in  other  industries,  includ- 
ing steel,  rubber,  electrical  equipment,  oil,  and  textiles. 

These  collective  demands,  made  in  the  presence  of  price  controls  and  in  some 
instances  with  the  added  insistence  that  such  wage  increases  not  be  made  the 
basis  for  price  relief,  soon  led  to  a  wave  of  strikes  which  on  numerous  occasions 
approached  the  proportions  of  a  general  strike. 

Following  the  demise  of  the  War  Labor  Board,  the  Government's  answer  to 
labor  disputes  became  "fact  finding,"  and  the  unions  once  again  looked  to  the 
Government  to  obtain  concessions  for  them  which,  they  could  not  achieve  through 
colleutive  bargaining.  Demands  were  presented  on  take-it-or-leave-it  basis 
pursuant  to  a  policy  fixed  by  international  unions.  In  no  case  did  any  genuine 
collective  bargaining  take  place,  for  the  unions,  supported  by  the  Government, 
were  adamant  in  their  demands. 

With  these  disputes  on  an  industry-wide  basis,  the  Government  had  little  choice 
but  to  intervene,  which  it  did  through  the  appointment  of  fact-finding  psinels. 

These  panels,  without  finding  any  facts,  uniformly  recommended  wage  in- 
creases of  18%  cents  per  hour  pursuant  to  what  later  was  learned  to  be  a  new 
national  wage  policy.  When  the  panel  "recommendation"  was  made  the  full 
weight  of  the  Federal  Government  was  brought  to  bear  to  bring  about  acceptance. 
The  futility  of  trying  to  bargain  collectively  with  a  union  under  such  conditions 
is  obvious. 

The  emphasis  today  is  upon  the  rights  and  privileges  of  the  labor  organiza- 
tion— not  the  individual.  The  trend  toward  national  unions,  national  bargaining, 
and  national  standards  not  only  subordinates  the  individual's  welfare  and  in- 
terest, but  the  interest  and  welfare  of  all  his  associates  in  the  community.  Labor 
unions  and  not  individual  workers  are  the  beneficiaries  of  these  developments. 
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Collective  bargaining  has  broken  down  because  it  never  had  a  chance  to  work. 
Labor  unions  now  expect,  and  in  many  instances  invite,  governmental  interven- 
tion. Industry-wide  strikes  can't  help  but  affect  the  public  welfare,  health,  and 
safety,  making  intervention  by  the  Government  almost  inevitable  and  now  a 
definite  part  of  union  strategy. 

INDUSTRY-WIDE   BARGAINING 

Factors  giving  rise  to  industry-wide  bargaining 

One  of  the  most  significant  results  of  governmental  intervention  in  manage- 
ment-labor relations  has  been  the  impetus  accorded  bargaining  on  an  industry 
or  an  area  basis. 

The  National  Industrial  Recovery  Act  encouraged  industry-wide  treatment  of 
labor  questions  with  more  impetus  given  by  the  Wagner  Act  and  the  spread  of 
industrial  unionism  following  organization  of  the  CIO.  It  was  accentuated  by 
the  War  Labor  Board's  frequent  practice  of  considering  wage  problems  on  a 
national  or  regional  basis.  Policies  executed  by  the  War  Labor  Board,  however, 
were  temporary  in  nature.  Probably  the  greatest  impetus  to  industry  bargaining 
results  from  permanent  legislation. 

The  Wagner  Act  promoted  unionism  in  general  and  provided  a  basis  for  exten- 
tion  of  industry-wide  bargaining.  The  Clayton  Act  and  the  Norris-LaGuardia 
Act,  at  least  as  interpreted  by  the  Supreme  Court,  removed  labor-union  activities 
from  the  coverage  of  the  Sherman  Act.  Thus  union  activities  on  an  industry- 
wide basis  which  formerly  would  have  constituted  violations  of  the  Sherman  Act 
are  how  not  only  permitted  b.ut  are  protected  by  law. 

Beyond  doubt,  "Most  national  unions  in  industries  producing  for  a  national 
market  favor  country-wide  uniformity  in  wage  scales  'to  take  labor  out  of 
competition' "  (Wages  Under  National  and  Regional  Collective  Bargaining, 
Princeton  University,  1946).  For  example,  a  resolution  adopted  by  the  United 
Automobile  Workers  in  1943  stated : 

"The  most  important  economic  objective  of  our  union  is  the  establishment  of 
an  industry-wide  wage  agreement  based  on  the  principle  of  equal  pay  for  equal 
work  without  regard  to  the  geographic  location  of  the  plant." 

Moreover,  a  coordination  of  union  demands  on  more  than  an  industry-wide 
basis  has  been  undertaken  by  the  CIO.  In  December  of  1946,  the  executive  board 
of  the  Automobile  Workers  promised  to  coordinate  its  own  wage  activities  with 
those  of  other  CIO  unions  "to  insure  unity  of  action."  To  achieve  this  unity  it 
urged  a  joint  strike  fund  by  the  CIO,  the  A.  F.  of  L.,  and  the  Railroad  Brother- 
hoods. 

Labor's  principal  argument  for  establishment  of  industry-wide  bargaining 
is  that  it  can  be  used  to  reduce  or  eliminate  wage  differentials  and  remove  other 
elements  of  wage  costs  as  competitive  factors.  Some  representatives  of  manage- 
ment likewise  feel  that  industry  bargaining  is  desirable  as  a  means  of  eliminating 
certain  competitive  practices,  for  stabilizing  prices,  and  for  stabilizing  other 
conditions  in  industry.  (See  Personnel  Series  No.  37, 1939,  American  Management 
Association.)  Generally  speaking,  however,  organized  labor  is  more  favorably 
disposed  toward  industry-wide  bargaining  than  is  managament. 

Most  of  the  literature  on  the  subject  of  industry-wide  bargaining  has  been 
devoted  to  its  evolution  and  operation  with  respect  to  wages  in  particular 
industries.  The  writers  seem  to  agree  that  the  basic  argument  against  industry- 
wide bargaining  is  the  threat  of  work  stoppages  affecting  an  entire  industry  or 
industries.  In  essence,  they  appear  to  fear  the  effect  of  direct  application  of 
massed  power,  in  cases  of  disagreement  as  to  terms,  more  than  the  indirect 
injuries  which  may  result  to  the  public  from  the  sanctions  and  encouragement 
of  the  practice. 

Dangers  in  industry-wide  bargaining 

It  must  be  recognized  that  labor  unionism  is,  by  its  very  nature,  essentially 
monopolistic.  Like  any  other  monopoly  it  cannot  stand,  or  stand  for,  competition. 
This  monopolistic  tendency  has  been  furthered  and  encouraged  by  public  policy 
as  stated  in  the  Wagner,  Clayton,  and  Norris-LaGuardia  Acts  as  interpreted  iii 
their  effect  on  the  Sherman  Act  by  the  Supreme  Court.  That  this  is  so  has  be<>n 
recognized  recently  by  the  Supreme  Court  in  Allen-Bradley  Co.  v.  Local  No.  3, 1.  B. 
lB.W.  (325  U.  S.  797) ,  where  the  Court,  through  Mr.  Justice  Black,  stated  (p.  810)  • 

"It  is  true  that  many  labor  union  activities  do  substantially  interrupt  the  course 
of  trade  and  that  these  activities,  lifted  out  of  the  prohibitions  of  the  Sherman 
Act,  include  substantially  all,  if  not  all,  of  the  normal  peaceful  activities  of  labor 
unions." 
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Continuing  the  Court  pointed  out  that  restraints  of  trade  by  unions  were  per- 
mitted by  Congress,  saying  (p.  811)  : 

"Thus,  these  congressional^  permitted  union  activities  may  restrain  trade  in 
and  of  themselves.  There  is  no  denying  the  fact  that  many  of  them  do  so,  both 
directly  and  indirectly." 

In  connection  with  organized  labor  as  inherently  monopolistic  an  excerpt  from 
Labor  and  the  Law  by  Prof.  Charles  O.  Gregory,  formerly  Solicitor  of  the  United 
States  Department  of  Labor,  is  both  interesting  and  timely  : 

"Now  labor  unionism  is  a  frankly  monopolistic  and  anticompetitive  institution, 
even  if  its  major  undertakings  have  been  carried  on  and  justified  in  the  name  of 
competition.  This  has  been  competition  to  suppress  or  combat  competition,  ex- 
actly as  it  always  used  to  be  in  big  business." 

Union  activities  which  restrain  trade  are  "congresslonally  permitted"  restraints. 
Congress  has  granted  to  private  groups  the  power  to  impose  restraints  upon  com- 
merce and  trade,  at  the  same  time  denying  that  power  to  sovereign  States  of  the 
Union.  No  comparable  grant  of  private  power  exists  in  our  history.  There- 
fore, the  question  is  simply  whether  Congress  shall  continue  a  policy  which  can 
and  will  have  a  seriously  adverse  effect  upon  the  public  interest.  The  long-range 
public  interest  demands  that  all  trade  restraints  be  outlawed,  whether  imposed 
by  management  or  organized  labor. 

Two  types  of  public  evils  are  potentially  present  in  industry-wide  bargaining : 
First,  is  the  industry-wide  work  stoppage,  which  may  be  described  as  a  "direct" 
evil  since  its  effect  is  directly  to  stop  production  or  the  supplying  of  a  service. 
Second,  the  dangers  inherent  in  industry-wide  bargaining  per  se.  These  dangers 
may  be  described  as  "indirect"  evils  since  they  are  not  so  dramatic  as  the  first 
type  but  the  effect  of  which  are  probably  more  harmful  to  the  public  at  large. 
Both  result  in  restraints  of  trade  or  commerce  as  historically  known  at  common- 
law  and  under  the  Sherman  Act.  In  addition,  dangers  to  small  businessmen 
and  individual  employees  are  present. 

Direct  restraints 

The  danger  of  direct  restraints  resulting  from  industry-wide  bargaining  is 
apparent.  Recent  history  of  industry-wide  work  stoppages  is  too  freshly  in  mind 
to  warrant  repeating.  Quite  obviously,  any  concerted  shut-down  by  all  the  em- 
ployers in  an  industry  would  be  prosecuted  as  a  violation  of  the  Sherman  Act, 
yet  the  identical  effect  upon  the  Nation's  economy  could  be  imposed  with  impunity 
through  an  industry-wide  strike. 

Indirect  restraints 

It  is  elementary  that  all  costs  entering  into  the  production  of  a  commodity  must 
be  reflected  in  the  selling  price  of  that  commodity. 

National  income  in  1943  was  149.4  billion  dollars  and  wages  and  salaries  were 
103.1  billion  dollars.  Thus  69  percent  of  all  consumers'  dollars  went  for  wages 
and  salaries.  With  reference  to  manufacturing  alone,  Department  of  Commerce 
figures  on  national  income  show  that  in  1943  manufacturing  income  was  48.1  bil- 
lion dollars  of  which  40.9  billion  dollars  or  85  percent  represented  wages  and 
salaries. 

These  figures  necessarily  represent  averages;  but  there  can  be  no  doubt  that 
wage  costs  represent  a  major  part  of  total  costs  of  a  particular  manufactured 
commodity.  It  follows,  of  course,  that  absence  of  competition  in  fixing  the  cost 
of  labor  can  greatly  affect  the  cost  of  goods  to  the  public.  This  fact,  was  recog- 
nized by  the  Supreme  Court  in  Apex  Hosiery  Co.  v.  Leader  (310  U.  S.  469),  when 
it  said : 

"Furthermore,  successful  union  activities,  as  for  example  consummation  of 
a  wage  agreement  with  employers,  may  have  some  influence  on  price  competition 
by  eliminating  that  part  of  such  competition  which  is  based  on  difference  in  labor 
standards.  Since  in  order  to- render  a  labor  combination  effective  it  must  elim- 
inate the  competition  from  non-union-made  poods  (citing  case),  an  elimination  of 
price  competition  based  on  differences  in  labor  standards  is  the  objective  of  any 
national  labor  organisation.  But  this  effect  on  competition  has  not  been  consid- 
ered to  be  the  kind  of  curtailment  of  price  competition  prohibited  by  the  Sherman 
Act" 

Thus,  the  principal  purpose  of  industry-wide  bargaining  is  to  remove  the  most 
important  single  element  of  total  cost  from  competition,  regardless  of  natural 
geographical  advantage  or  other  favorable  production  factors.  It  is  apparent, 
therefore,  that  industry-wide  bargaining  brings  about  uniformity  of  costs  and 
fosters  a  uniform  price  structure. 

Under  the  Sherman  Act,  "a  cambination  formed  for  the  purpose  and  with  the 
effect  of  raising,  depressing,  fixing,  pegging,  or  stabilizing  the  price  of  a  com- 
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modity  in  interstate  or  foreign  commerce  is  illegal  per  se"  (U.  S.  v.  Socony- 
Vacuuin  Oil  Co.,  310  U.  S.  150,  223).  It  is  only  through  a  statutory  fiction  stated 
in  section  6  of  the  Clayton  Act  that  "the  labor  of  a  human  being  is  not  a  commod- 
ity or  article  of  commerce."  Obviously  labor  is  not  a  commodity  in  the  sense  that 
leather  or  a  pair  of  shoes  are  commodities.  The  cost  of  labor  is  a  far  more 
important  factor  in  the  price  of  shoes,  however,  than  is  the  cost  of  the  leather 
that  went  into  them. 

Not  only  does  industry-wide  bargaining  tend  to  eliminate  labor  costs  as  a 
competitive  factor;  it  also  tends  to  increase  the  ultimate  consumer  cost  in  other 
ways  such  as  "featherbedding"  practices,  reducing  competition  in  improving  pro- 
duction techniques,  and  slowing  or  throttling  technological  advancements.  The 
basic  conflict,  therefore,  tends  to  become  one  between  employees  in  getting  wages 
out  of  proportion  to  their  productivity  and  the  interest  of  the  public  in  getting 
goods  at  the  lowest  possible  price.  Employers  tend  more  and  more  to  remain 
neutral  and,  ordinarily,  resolution  of  the  conflict  falls  to  the  Government. 

Perhaps  industry-wide  bargaining  eventually  could  result  in  industrial  peace. 
Industrial  peace,  achieved  through  the  medium  of  industry-wide  bargaining, 
however,  may  carry  a  prohibitive  price  tag.  Uniformity  in  the  major  element 
entering  into  determination  of  market  price  could  easily,  and  perhaps  inevitably, 
lead  to  uniformity  in  all  cost  factors.  In  short,  it  could,  and  no  doubt  would,  lead 
to  price  fixing,  in  itself  abhorrent  to  a  competitive  enterprise  system  and  always 
considered  a  per  se  violation  of  the  Sherman  Act  (17.  S.  v.  Scjconij-Vacuum  Oil 
Co.,  supra). 

The  Sherman  Act  has  been  described  as  a  charter  of  freedom  for  American 
business  (Sugar  Institute  v.  U.  S..  297  U.  S.  553).  The  Sherman  Act  seeks  healthy 
competition,  free  from  unreasonable  restraints.  Its  fundamental  concept  is  that 
the  freedom  of  economic  action  enjoyed  by  one  person  may  become  detrimental 
to  the  public  good  when  practiced  in  combination.  Therefore,  the  effect  upon 
competition  is  the  test  in  determining  whether  or  not  a  particular  restraint  is 
unlawful  under  that  statute.  Hence,  "proof  that  a  combination  was  formed  for 
the  purpose  of  fixing  prices  and  that  it  caused  them  to  be  fixed  or  contributed  to 
that  result  is  proof  of  the  completion  of  a  price-fixing  conspiracy  under  section  1 
of  the  act"  (U.  8.  v.  Secony-Vacuum  Oil  Co.,  310  U.  S.  150,  221).  Whether  or 
not  industry-wide  bargaining  resulted  in  actual  fixing  of  market  prices  through 
illegal  combination,  the  effect  of  fixing,  or  "stabilizing,"  the  most  important  ele- 
ment of  production  costs  would  have  the  identical  adverse  result  upon  the  public. 
In  other  words,  the  legality  or  illegality  of  industry-wide  bargaining  under  the 
Sherman  Act  as  presently  construed  is  entirely  immaterial.  The  indisputable  fact 
remains  that  the  public  could  be  injured  as  much  by  removing  competition  in 
wage  and  related  costs  to  the  same,  or  greater,  extent  as  would  result  from 
removing  competition  in  price  at  the  market  place.  Two  examples  will  suffice  to 
illustrate  the  point. 

In  American  Tobacco  Co.  et  al  v.  U.  8.,  June  10,  1946,  the  question  before  the 
Supreme  Court  was  whether  or  not  the  defendant  cigarette  manufacturers  had 
monopolized  within  the  meaning  of  section  2  of  the  Sherman  Act.  The  Court,  up- 
holding the  convictions,  said  in  part: 

"The  verdicts  show  that  the  jury  found  that  the  petitioners  conspired  to  fix 
prices  and  to  exclude  undesired  competition  against  them  in  the  purchase  of  the 
domestic  type  of  flue-cured  tobacco  and  of  hurley  tobacco.  These  are  raw 
materials  essential  to  the  production  of  cigarettes  sold  by  petitioners."  [Emphasis 
added.  1 

Can  there  be  any  doubt  that  labor  is  as  equally  "essential  to  the  production" 
of  goods  as  raw  materials ;  or  that  it  is  an  equally  important  element  of  price  at 
the  market  place? 

With  reference  to  the  reason  behind  the  conspiracy  to  fix  prices  and  exclude 
competition  in  the  purchase  of  tobacco,  the  Court  stated  : 

"The  petitioners  vere  not  so  much  concerned  irith  the  prices  they  paid  for  the 
leaf  tobacco  as  that  each  should  pay  the  same  price  for  the  same  grade  and  that 
hone  would  secure  any  advantage  in  purchasing  tobacco.  The]/  irerc  all  to  be  on 
the. same  basis  as  far  as  the  expenses  of  their  purchases  went."  [Emphasis 
added.] 

The  analogy  to  industry-wide  bargaining  is  apparent.  So  far  as  the  public 
interest  in  maintaining  healthy  competition  is  concerned  there  is  no  difference 
whether  prices  are  fixed  on  raw  materials  or  upon  any  other  factor  in  the  com- 
petitive situation.  The  effect  is  identical  in  that  healthy  competition  is  restrained 
or  removed  and  monopoly  is  fostered. 
97755 — 47— pt.  4 3 
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No  one  denies  that  labor  should  share  in  the  benefits  of  increased  productivity, 
whether  resulting  from  greater  labor  efficiency  or  technological  improvement. 
Some  of  the  gains  must  also  go  to  the  owners  of  the  enterprise.  At  the  same 
time  much  of  the  gains  from  increased  production  must  be  reflected  in  lower 
prices  so  that  all,  including  labor,  will  benefit.  Frequently,  however,  labor  is  in 
a  position  to  compel  wage  increases  not  based  upon  increased  productivity.  When 
this  happens,  it  inevitably  results  in  a  noticeable  detriment  to  the  consumers' 
pocketbook.     Recent  history  demonstrates  this  fact. 

Not  only  would  commodity  prices  be  adversely  affected  by  industry-wide  bar- 
gaining, but  ideal  conditions  are  established  for  a  complete  monopoly  with  power 
to  exclude  newcomers  from  the  field  or  to  remove  those  presently  in  the  particular 
industry.  Groups  of  employers  and  unions  sometimes  agree  that  employers  will 
compel  all  employees  to  join  the  union  and  will  pay  employees  disproportionately 
high  wages,  deducting  therefrom  any  dues  and  assessments  imposed  by  the  union. 
The  union,  in  return,  agrees  by  strikes,  boycotts,  etc.,  to  exclude  anyone  who 
attempts  to  do  business  at  prices  less  than  those  of  employers  party  to  the  agree- 
ment.    Thus  a  monopoly  is  acquired  and  maintained. 

The  operation  and  effect  of  a  monopolistic  combination  between  employers  and 
employees  has  perhaps  been  most  graphically  described  by  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  in  stating  the  factual  situation  in  Allen  Bradley 
Co.  v.  Local  Union  No.  S,  International  Brotherhood  of  Electrical  Workers,  et  al. 
(145  F.  (2d)  215)  : 

"All  in  all,  the  situation  disclosed  by  the  findings  is  that  of  an  entire  industry 
in  a  local  area,  finite  dominated  and  closed  to  outsiders  by  a  powerful  union,  whose 
members  receive  as  a  result  exceedingly  higher  wages,  shorting  working  hours, 
and  improved  working  conditions,  and  whose  copartners — the  local  manufac- 
turers and  contractors — also  gain  by  the,  greater  profits  achieved  through  the 
stifling  of  competition.  This  has  been  accomplished  by  the  traditional  labor 
weapons  of  refusal  to  work  upon  disfavored  goods,  with  peaceful  and  nonviolent 
persuasion,  picketing,  and  blacklisting,  and  now  the  active  participation  of  the 
local  employers.  The  boycott,  however,  is  virtually  complete  against  manufac- 
turers, such  as  plaintiffs,  who  have  no  working  agreements  with  Local  3.  It 
makes  no  difference  that  most  of  the  plaintiffs  are  located  without  the  jurisdiction 
of  Local  3  and  hence  could  never  bargain  collectively  with  it  in  any  event,  or 
that  some  of  the  plaintiffs  are  already  working  under  harmonious  agreements 
with  other  unions.  Moreover,  as  must  be  expected  in  cases  irhere  a  local  area  is 
thus  closed  to  outside  products,  the  persons  injured  will  include  not  only  the 
excluded  manufacturers  and  rival  unions,  but  also — at  least  initially  and  very 
likely  continuously — the  consuming  public  which  must  pay  higher  rates  (as,  in- 
deed, it  must  also  for  raising  wages  and  lowering  of  hours  of  work)  and  does  not 
receive  the  benefits  of  improved  machinery  or  methods  of  operation.  .  .  .  An 
outstanding  example  of  the  consequences  from  this  type  of  economic  warfare  to 
third  persons  is  that  of  one  local  manufacture)-  which  has  tiro  price  lists  for  its 
products,  one  for  union  use  within  the  city  at  more  than  twice  the  price  of  the 
other  for  use  without  the  jurisdiction." 

That  fact  statement  forcefully  demonstrates  the  effect  a  combination  of  em- 
ployers and  employees  can  have,  both  upon  the  public  and  upon  competitors 
seeking  to  do  business  in  the  monopolized  area.  Yet  the  combination  operated 
only  in  the  relatively  small  area  of  New  York  City.  If  the  entire  electrical 
industry  or  any  other  industry  were  to  engage  in  industry-wide  bargaining  the 
implications  are  both  clear  and  startling. 

In  his  message  of  January  6.  1947,  the  President  pointed  out  that  jurisdictional 
disputes  and  secondary  boycotts  were  "unjustifiable  practices.'"  Few  people  will 
disagree  with  that  indictment.  As  indefensible  as  jurisdictional  disputes  and 
secondary  boycotts  are,  nevertheless,  their  total  effect  upon  the  national  or 
regional  economy  is  relatively  slight  in  comparison  with  the  potential  effect  of 
industry-wide  bargaining  upon  the  free  competitive-enterprise  system. 

Threat  to  small  business 

The  threat  of  industry-wide  bargaining  to  small  business  has  been  recognized 
in  a  progress  report  made  by  the  Senate  Special  Committee  to  Study  Problems 
of  American  Small  Business,  January  2,  1947.     Therein  it  is  stated: 

'•The  growing  tendency  to  first  seek  industry-wide  labor  contracts  and  then 
force  their  identical  terms  on  all  small  independent  firms  in  the  industry  wher- 
ever they  may  be  located  or  however  much  their. problems  may  differ  from  the 
niants  in  the  industry,  is  freighted  with  extreme  hazard  for  independent  busi- 
ness.   Many  a  small  firm  with  a  splendid  record  of  labor-management  relations 
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is  sucked  into  the  maelstrom  of  national  labor  disputes  with  disastrous  results 
for  years  afterward  because  they  are  not  allowed  to  settle  their  labor  problems 
in  face-to-face  relationships  with  their  workers." 

If  industry-wide  bargaining  is  "freighted  with  hazard"  for  small  businesses 
it  represents  an  even  greater  hazard  for  the  little  man  who  seeks  to  establish 
his  own  business.  At  best,  with  all  the  statutory  standards  businessmen  must 
meet,  it  is  difficult  to  establish  a  new  concern.  When  an  entire  industry  is 
combined  through  industry-wide  bargaining,  however,  the  total  handicaps  become 
almost  insurmountable' — especially  in  the  absence  of  great  reserves  of  capital. 
If  industry-wide  cartels  are  to  be  permitted  in  America  then  truly  the  oppor- 
tunity for  workers  voluntarily  to  "take  a  chance  with  the  boss"  is  gone. 

In  his  state  of  the  Union  message  the  President  also  asked  the  Congress  to 
cooperate  in  the  restriction  of-  monopoly  and  the  promotion  of  private  enterprise. 
He  stressed  that  Government  assistance  should  be  provided  for  new  firms  and 
small  business.  After  promising  vigorous  enforcement  of  the  antitrust  laws, 
he  said : 

"To  strengthen  and  enforce  the  laws  that  regulate  business  is  not  enough. 
Enforcement  must  be  supplanted  by  positive  measures  of  aid  to  new  enterprises. 
Government  assistance,  research  programs,  and  credit  powers  should  be  designed 
and  used  to  promote  the  growth  of  new  firms  and  new  industries.  Assistance 
to  small  business  is  particularly  important  at  this  time  when  thousands  of 
veterans  who  are  potential  business  and  industrial  leaders  are  beginning  their 
careers."     [Emphasis  added.] 

It  seems  passing  strange  that  the  President,  in  view  of  his  interest  in  pro- 
moting new  enterprise  and  furthering  small  business,  overlooked  the  threat  of 
monopoly  power  vested  in  organized  labor. 

That  the  power  to  exclude  from  business  exists  is  demonstrated  by  the  state- 
ment of  facts  in  the  Allen-Bradley  case,  in  part  quoted  above. 

That  the  power  to  drive  out  of  business  exists  in  organized  labor  is  graphically 
pictured  in  the  case  of  Hunt  v.  Crumbach  (1945),  325  U.  S.  821. 

In  that  case,  the  Hunt  Bros,  for  about  14  years  had  engaged  in  contract 
trucking  for  the  A&P  in  the  Philadelphia  area.  The  union  involved  called  a 
strike  of  truckers  and  haulers  of  A&P  in  Philadelphia  for  the  purpose  of  enforc- 
ing a  closed  shop.  Hunt  Bros,  refusing  to  unionize  their  business,  attempted 
to  operate  during  the  strike  and  much  violence  resulted.  A&P  and  the  union 
entered  into  a  closed-shop  agreement,  whereupon  all  contract  haulers  working 
for  the  A&P,  including  Hunt  Bros.,  were  notified  their  employees  must  .ioin 
the  union.  All  other  contract  haulers  either  joined  or  made  closed-shop  agree- 
ments with  the  union,  but  the  union  refused  to  negotiate  with  Hunt  Bros,  and 
declined  to  admit  their  employees  to  membership.  The  A&P,  at  the  union's 
instigation,  canceled  its  contract  with  Hunt  Bros,  in  accordance  with  its  closed- 
shop  contract  with  the  union.  Consequently  Hunt  Bros,  were  unable  to  obtain 
any  further  hauling  contracts  in  Philadelphia.  They  then  brought  action 
against  the  union  under  the  Sherman  Act  for  destruction  of  their  business. 

The  Supreme  Court  held  that  the  union  was  not  liable  "under  congressional 
enactments."  Chief  Justice  Stone  and  Justices  Roberts,  Frankfurter,  and  Jack- 
son dissented  from  the  Court's  holding  in  the  Hunt  case.  In  his  dissenting 
opinion  Mr.  Justice  Jackson  stated  in  part : 

"This  Court  now  sustains  the  claims  of  a  union  to  the  right  to  deny  participa- 
tion in  the  economic  world  to  an  employer  simply  because  the  union  dislikes 
him.  This  Court  permits  to  employees  the  same  arbitrary  dominance  over  the 
economic  sphere  which  they  control  that  labor  so  long,  so  bitterly,  and  so  rightly 
asserted  should  belong  to  no  man." 

It  is  significant  to  note  that  the  same  result  coidd  have  been  accomplished 
by  the  union  even  though  the  owner  of  the  business  was  also  the  operator  of 
his  single  truck.  Under  such  conditions  there  is  little  opportunity  for  any 
individual  to  establish  his  own  small  business  "at  this  time  when  thousands 
of  veterans  who  are  potential  business  and  industrial  leaders  are  beginning 
their  careers"  (state  of  the  Union  message,  supra). 

Threat  to  individual  workers 

Industry-wide  bargaining  must  inevitably  result  in  a  concentration  of  power 
in  the  hands  of  a  few  union  efficers  and  less  real  autonomy  in  the  membership 
of  the  local  union.  Union  dictatorship  flourishes  under  industry-wide  bargain- 
ing since  it  requires  strict  obedience  by  local  unions  and  their  membership. 
The  local  union's  traditional  function  of  representing  the  interests  of  its  mem- 
bers becomes  secondary  to  the  interests  of  the  international  organization.  The 
individual  member  becomes  the  forgotten  man. 
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Once  a  union  obtains  the  closed  shop  on  a  national  basis,  the  hierarchy  of 
union  officials  possesses  the  power  to  determine  whether  any  individual  citizen 
shall  have  the  right  to  earn  a  living  in  that  industry  anywhere  in  America. 

A  closed  shop  industry,  coupled  with  a  closed  union  obviously  would  impede 
individual  opportunity  to  work.  That  closed  unions  exist  is  common  knowl- 
edge but  the  Allen-Bradley  Co.  case  supra,  offers  an  excellent  example  of  its 
workings.     In  that  case  the  circuit  court  found  the  following  facts  to  exist: 

"Local  3  possesses  approximately  15,000  members,  divided  into  numerous 
separate  classifications.  Charter  A  members,  numbering  around  7,000,  consist 
generally  of  journeymen  electricians  engaged  in  the  fabrication  and  installation 
of  electrical  equipment,  while  charter  B  members,  numbering  around  8,000,  are 
largely  employees  of  local  manufacturers  producing  electrical  equipment.  Sole 
voting  power  rests  in  charter  A  members,  and  charter  A  membership  is  entailed 
for  so?is  and  brothers  of  existing  members.     *     *     *" 

With  reference  to  membership  control  the  court  said : 

"Although  there  are  other  officers  and  an  executive  committee,  the  nerve 
center  of  the  union  rests  in  the  office  of  the  business  manager,  who,  among  other 
things,  has  the  complete  poiver  to  select  which  members  shall  fill  existing  job 
vacancies." 

-  Under  such  circumstances,  any  member  who  challenged  or  displeased  the  union 
""powers  that  be"  would,  to  say  the  least,  be  foolhardy. 

The  implication  in  a  closed  shop  and  a  closed  union  are  startling.  Those 
in  a  closed  shop,  a  closed  union,  and  a  closed  industry  are  staggering  in  their 
potential  effect  on  our  traditions  of  freedom. 

Prohibiting  industry-wide  bargaining  would  not  brea>k  up  international  unions 

It  may  be  contended  that  a  prohibition  against  industry-wide  bargaining  would 
break  up  international  unions.  The  short  answer  to  that  argument,  however, 
is  that  strong  international  unions  existed  and  functioned  prior  to  the  industry- 
wide bargaining  trend. 

International  unions  are  not  unlike  the  modern  business  or  trade  association 
in  structure.  Moreover,  many  of  their  present  practices  are  not  unlike  methods 
which  some  trade  associations  adopted  in  the  early  days  of  their  growth.  Various 
price-fixing  techniques,  boycotts,  restrictive  membership  rules,  and  other  forms 
of  combined  action  which  restrained  competition  or  trade,  have  been  removed 
from  the  area  of  legitimate  trade  association  activity.  On  the  other  hand, 
"featherbedding"  practices,  apprentice  rules,  restrictive-membership  rules,  closed- 
shop  controls,  boycotts,  dictatorial  hierarchy  power,  and  other  less  subtle  devices 
have  built  labor  union  monopoly  today  without  hindrance  in  law. 

When  trade  associations  engaged  in  monopolistic  activities  the  Sherman  Act 
was  not  used  to  compel  their  disbandonment  but  to  eliminate  monopoly  practices. 
This  policy  is  consistent  with  our  traditions ;  it  should  guide  us  in  dealing  with  the 
monopoly  power  of  organized  labor. 

It  also  may  be  argued  that  a  prohibition  against  industry-wide  bargaining 
would  result  in  reducing  local  affiliated  unions  to  the  status  of  so-called  "company 
unions."  The  lack  of  merit  in  that  contention  is  obvious,  however,  when  con- 
sidered in  light  of  the  National  Labor  Relations  Act  which  fully  protects  the 
organizational  and  bargaining  rights  of  employees. 

Certainly  no  private  interest  can  justify  a  work  stoppage  which  depends  for 
its  success  not  upon  a  test  of  strength  with  an  employer  but  upon  the  extent  of 
hardship  it  may  inflict  upon  the  Nation  or  upon  a  particular  community. 

SUMMARY 

From  this  brief  review  of  the  major  trends  in  Federal  policy,  it  is  clear  that — 

1.  Instead  of  creating  equality  of  bargaining  power,  present  law  has 
developed  inequalities  so  extreme  as  to  make  real  collective  bargaining 
impossible. 

2.  Instead  of  giving  real  protection  to  the  rights  and  welfare  of  indi- 
vidual workers,  present  law  has  subordinated  their  rights  and  interests  to 
those  who  gain  control  of  powerful  labor  organizations. 

3.  Instead  of  protecting  the  public  interest  by  reducing  strife,  Federal  law 
has  greatly  increased  the  public  loss  from  strikes,  and  now  threatens  to 
inflict  an  even  greater  injury  by  encouraging  the  development  of  monopolistic 
union  power  capable  of  disrupting  the  entire  economic  life  of  the  Nation. 
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4.  Instead  Of  fostering  self -regulation  of  labor  and  management  thru  the 
process  of  collective  bargaining,  Federal  law  has  led  and  now  leads  inevitably 
to  Government  domination  of  both  labor  and  management. 
The  attached  analysis  undertakes  to  review  legislation  now  before  this  com- 
mittee, in  an  effort  to  appraise  its  potential  effectiveness  in  bringing  about  the 
correction  of  basic  defects  in  present  law  and  policy. 

PART  II.     PKNDING  LEGISLATION 

The  analysis  which  follows  is  based  upon  a  review  of  bills  pending  before  this 
committee.  These  are  reviewed  as  they  relate  to  practices  sought  to  be  corrected. 
Of  necessity  there  is  some  overlapping  and  duplication.  This  results  from  the 
interrelation  of  existing  laws  and  the  variety  of  problems  dealt  with. 

One  common  purpose  seems  to  underlie  all  measures  now  pending  before  this 
committee ;  i.  e..  a  real  desire  to  achieve  industrial  peace  through  self-regulation 
by  labor  and  management  rather  than  through  Government  domination.  With 
that  objective,  we  are  in  complete  accord.  It  can  be  accomplished,  however,  only 
by  restoring  equality  of  bargaining  power.  Such  equality  presupposes  that 
parties,  given  equal  rights  and  obligations,  will  act  as  a  check  or  restraint  upon 
each  other.  If  either  disregards  the  legitimate  rights  of  the  other  there  must  be 
either  an  ability  to  retaliate  through  self-help  or  there  must  be  equal  remedies 
provided  through  peaceful  legal  processes.  Labor  should  be  strong  enough  to 
resist  unfair  or  oppressive  treatment  by  employers,  and  management  must  be 
able  equally  to  resist  arbitrary  demands  or  activities  of  labor. 

Industry-wide  bargaining  and  other  monopolistic  practices 

Basically,  the  problem  of  industry-wide  bargaining  is  simply  whether  the 
Congress  is  to  permit  and  perpetuate  a  practice  which  is  essentially  monopolistic. 

The  only  measure  before  the  committee  proposing  to  deal  with  industry-wide 
bargaining  is  S.  133.  Briefly  stated,  it  seeks  to  prohibit  group  bargaining  when 
engaged  in  beyond  the  "labor  market  area"  as  defined.  By  implication,  therefore, 
it  would  encourage  group  bargaining  by  constituent  elements  of  an  industry  within 
the  labor  market  area. 

•'Labor  market  area"  is  defined  to  mean,  with  respect  to  any  place  of  employ- 
ment, "a  single  metropolitan  or  other  geographical  area,  within  which  a  majority 
of  the  employees  who  are  regularly  employed  at  such  places  reside,  which  area 
shall  not  include  any  places  of  employment  which  are  separated  by  a  distance 
of  more  than  100  miles".  Consequently,  substantially  all  of  certain  industries 
would  be  permitted  to  bargain  as  a  unit. 

The  bill  recognizes,  in  the  preamble,  the  dangers  of  industry-wide  bargaining. 
If  multiple  bargaining  is  dangerous  on  an  industry-wide  basis,  the  dangers 
inherent  on  an  area  basis  only  in  degree.  In  principle,  therefore,  it  is  diffi- 
cult to  justify  a  compromise  with  the  problem. 

The  arguments  against  outlawing  industry-wide  bargaining  can  be  sum- 
marized as  follows : 

(1)  It  would  promote  "chaos  and  confusion"  and  provoke  an  epidemic  of 
strikes  throughout  single  units  of  industry  ; 

(2)  It  would  destroy  the  economic  pressure  which  makes  possible  estab- 
lishment of  uniform  patterns  and  standards  in  the  settlement  of  labor  dis- 
putes ;  and 

(3)  It  would  break  up  unions  into  separate  units  too  weak  and  powerless 
to  deal  with  employers  on  an  equal  basis. 

It  is  not  clear  from  the  record  of  industrial  disputes  over  the  past  few  years 
just  how  industry-wide  bargaining  has  promoted  industrial  peace.  Strikes 
have  grown  in  number  and  in  scope  to  a  point  where  failure  to  comply  with  union 
demands  can  stop  operations  in  an  entire  industry  and  make  governmental  inter- 
vention in  the  public  interest  inevitable.  Strikes  in  a  single  plant  could  not 
possibly  have  the  devasating  effect  on  our  economy  as  that  already  demonstrated 
by  the  steel,  coal  and  railroad  strikes  of  last  year. 

Elimination  of  industry-wide  bargaining  does  not  mean  that  employers  should- 
or  would  bo  free  to  engage  in  "competition  in  sweatshop  conditions."  It  should 
mean  that  employers  are  to  be  free  to  bargain  collectively  with  x'epresentatives 
of  their  own  employees  on  the  basis  of  conditions  in  their  own  plants,  and  not 
with  international  union  officials  on  the  basis  of  national  "policies"  having  no 
relation  to  local  conditions. 
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Boycotts 

The  secondary  boycott  involves  the  application  of  union  pressure  upon  innocent 
third  parties  to  force  them  to  withhold  patronage  from  an  employer  engaged  in 
a  labor  dispute.  A  special  type  is  the  "hot  cargo"  under  which  union  members 
and  members  of  cooperating  unions  refuse  to  handle,  deal  with  or  work  on  articles 
or  materials  produced  under  conditions  unsatisfactory  to  the  union  or  by  em- 
ployers engaged  in  a  dispute  with  a  union. 

The  secondary  boycott  when  carried  on  by  an  international  union  can  ruin  a 
complete  industry  or  exclude  therefrom  employers  who  do  not  succumb  to  the 
union's  demands.  Consequently,  prior  to  the  Hutcheson  decision  (312  U.  S.  219), 
the  secondary  boycott  was  a  violation  of  the  federal  antitrust  laws. 

S.  55  and  S.  404  contain  identical  provisions  relating  to  secondary  boycotts 
These  bills  would  make  it  unlawful  by  strikes  or  violence,  or  threats  thereof,  or' 
by  concerted  refusal  of  employees  in  the  course  of  their  employment  to  use. 
handle,  transport,  or  otherwise  deal  with  or  work  on  specific  articles  or  materials 
if  the  purpose  of  such  activity  is  to  force  or  require  any  employer  or  any  other 
person  to  cease  using,  selling,  handling,  transporting,  or  otherwise  dealing  in 
the  products,  as  such,  of  any  other  producer,  processor,  or  manufacturer. 

In  effect  the  legislation  under  consideration  would  seem  to  prohibit  application 
of  the  typical  and  historical  secondary  boycott  as  well  as  the  "hot  cargo."  It 
would  not,  however,  reach  concerted  action  by  employees  for  the  purpose  of  pre- 
venting delivery  of  their  own  employer's  products  to  a  customer  whose  employees 
were  on  strike.  This  could  leave  a  loophole  whereby  the  objectives  of  the  bills 
could  be  voided. 

It  is  expressly  provided  that  the  above  provisions  relating  to  boycotts  shall 
not  be  applicable  to  a  refusal  to  enter  upon  the  premises  of  an  employer  if  his 
employees  are  engaged  in  a  strike  ratified  or  approved  by  a  representative  of 
such  employees  whom  the  employer  is  required  to  recognize  under  the  Wagner 
Act.  This  proviso,  of  course,  is  designed  to  permit  sceondary  boycotts,  including 
the  "hot  cargo"  in  situations  where  an  employer's  employees  are  engaged  in  an 
"approved"  strike.  This  would  serve  largely  to  defeat  the  purpose  of  the  legis- 
lation. Considering  the  restrictions  which  the  law  now  places  on  concerted 
action  among  employers,  it  is  difficult  to  justify  any  form  of  secondary  boycott. 
In  our  judgment  labor  disputes  should  not  be  permitted  to  extend  beyond  the 
relationship  of  an  employer  and  his  own  employees.  If  this  result  is  to  be 
achieved,  this  proviso  should  be  deleted  from  the  legislation. 
Other  unlawful  combinations 

Both  bills  would  remove  the  protection  of  the  Clayton  and  Norris-LaGnardia 
Acts  from  any  contract,  combination,  or  conspiracy  if  one  of  the  purposes  thereof 
is  "to  fix  prices,  allocate  customers,  restrict  production,  distribution,  or  compe- 
tition, or  impose  restrictions  or  conditions  upon  the  purchase,  sale,  or  use  of  any 
material,  machines,  or  equipment." 

These  provisions  would  make  such  unlawful  acts  violations  of  the  Sherman 
Act,  as  they  were  prior  to  the  Hutcheson  case.  To  make  them  entirely  effective 
and  clear  it  is  suggested,  in  addition,  to  outlawing  combinations  having  an 
illegal  purpose,  that  the  provision  be  extended  to  cover  combinations,  etc.,  which 
have  the  effect  of  unreasonably  restraining  commerce. 

Labor's  arguments  against  legislation  of  this  character  are  devoted  chiefly  to  a 
justification  of  the  secondary  boycott  as  an  economic  weapon  and  the  fact  that 
most  of  the  practices  sought  to  be  outlawed  enjoy  a  Constitutional  protection 
which  Congress  has  no  authority  to  regulate. 

The  secondary  boycott,  whether  peacefully  conducted  or  not,  is  an  economic 
weapon  designed  to  compel  obedience  to  union  demands  by  exerting  pressure 
far  beyond  the  "area  of  dispute".  By  this  device  labor  unions  are  liable  to  "isolate 
and  quarantine"  products  produced  under  what  they  consider  to  be  "substandard 
and  nonunion  conditions".  What  constitutes  a  substandard  condition  is,  of  coursi 
a  matter  they  would  leave  to  the  sole  discretion  of  union  leaders.  Thus,  unions 
insist  upon  the  right  to  put  a  company  out  of  business  for  failure  to  comply  with 
their  demands,  whether  a  wage  increase,  the  closed  shop,  to  reinstate  an  in- 
competent employee,  or  to  compel  a  violation  of  the  law.  All  this  is  under  the 
guise  of  a  "legitimate  form  of  concerted  labor  activity'.  If  collective  bargaining 
is  to  succeed  labor  disputes  must  be  confined  to  the  "area  of  dispute"  and  not 
be  permitted  to  obstruct  or  interfere  with  operations  of  innocent  third  parties. 

As  for  the  constitutional  objection  raised,  it  is  our  understanding  of  these 
provisions  that  there  is  no  intention  to  restrict  any  legitimate  right  or  in  any- 
wise compel  involuntary  servitude.  The  thing  sought  to  be  prohibited  is  concert 
of  action  having  the  purpose  or  the  effect  of  restraining  trade  in  interstate  com- 
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merce.  There  can  be  no  doubt  of  the  uninhibited  power  of  Congress  to  legislate 
in  this  field.  In  fact,  prior  to  the  Hutcheson  decision,  the  acts  here  sought  to  be 
outlawed  were  considered  violative  of  the  antitrust  laws. 
Closed  shop 

Three  bills,  S.  71,  105,  and  360,  eliminate  the  closed  shop  proviso  to  section  8 
(3)  of  the  Wagner  Act.  Removal  of  this  proviso  alone  undoubtedly  would  ban 
the  closed  shop,  and  other  forms  of  compulsory  union  membership,  and  the  so- 
called  yellow  dog  contract.  Unless,  however,  the  act  is  amended  further  to  for- 
bid discrimination,  coercion,  restraint  or  interference  with  the  rights  of  individ- 
ual employees  by  labor  organizations,  the  latter  will  remain  free  to  exert  coercive 
pressure  upon  individual  employees  and  employers  to  establish  a  de  facto  closed 
shop.  Such  a  limitation  is  essential  if  individual  employees  are  to  be  protected 
in  their  freedom  of  choice  to  join  or  not  join  a  union. 

S.  105,  although  imposing  criminal  sanctions  against  closed  shop  and  yellow 
dog  contracts,  apparently  would  not  prohibit  intimidation  by  unions  upon  in- 
dividuals. S.  71  also  would  impose  criminal  sanctions  upon  any  person  who 
would  require  or  "coerce"  another  to  join  or  to  refrain  from  joining  a  labor  or- 
ganization. This  provision,  as  contrasted  with  that  in  S.  105,  would  seem  to  pro 
hibit  any  activity  by  individuals  or  "associations"  intended  to  coerce  an  n- 
dividual  employee  in  his  choice  to  join  or  not  join  a  union.  Some  such  provision 
must  be  written  into  any  anticlosed  shop  provision  if  the  individual  is  to  be  free 
from  coercion  from  all  sources. 

Even  though  the  Wagner  Act  is  amended,  employers  and  individual  employees 
themselves  would  not  be  afforded  a  remedy  against  coercive  union  tactics.  Under 
S.  71  and  105,  as  written,  prosecution  would  rest  in  the  discretion  of  the  De- 
partment of  Justice.  If  individuals  are  to  be  adequately  protected  in  their  right 
to  work,  individual  relief  must  be  made  available  to  them.  This  can  be  accom- 
plished only  by  amendment  of  the  Norris-LaGuardia  Act. 

Labor  spokesmen  have  said  that  a  closed-shop  or  union  security  clause  in  a 
contract  is  the  result  of  free  collective  bargaining  and  what  without  the  closed 
shop  it  will  be  impossible  to  achieve  industrial  peace  and  stability.  Further,  that 
since  a  union  is  by  law  required  to  bargain  for  all  employees  in  a  bargaining 
unit,  all  should  be  required  to  join  the  union  so  that  the  union  can  devote  its 
energies  to  promoting  better  labor  relations. 

The  record  disproves  these  arguments  on  all  counts.  By  far  the  greatest  num- 
ber of  union  security  clauses  now  in  contracts  were  ordered  there  by  the  Govern- 
ment through  the  National  War  Labor  Board. 

Despite  the  fact  that  over  77  percent  of  all  organized  workers  were  "pro- 
tected" by  contracts  which  provided  union  security  of  income  and  membership, 
industrial  peace  is  yet  to  be  achieved. 

If  unions  are  to  be  made  responsible  to  the  members  thereof  the  closed  shop 
must  be  outlawed.  There  can  be  no  incentive  to  function  in  the  best  interests  of 
individual  members  if  they  are  required  to  join  and  remain  members  as  a  con- 
dition of  employment. 

It  is  now  unlawful  for  employers  to  require  nonmembership  in  a  union  as  a 
condition  of  employment.  There  is  no  valid  deason  why  a  union  should  be  per- 
mitted to  require  union  membership  as  a  condition  of  employment. 

Strikes 

The  provisions  of  many  pending  bills  would  regulate  or  forbid  strikes  in  various 
situations.  Strikes  occurring  in  connection  with  industry-wide  bargaining,  and 
during  jurisdictional  and  boycotting  activities,  regulated  in  S.  55,  133,  360,  and 
404,  have  been  discussed  elsewhere. 

The  only  other  strikes  forbidden  by  any  of  the  proposed  bills  are  those  out- 
lawed by  section  10  of  S.  360.  This  section  would  make  unlawful  any  strike  by 
an  uncertified  union  or  person  to  compel  collective  bargaining,  a  strike  to  compel 
an  employer  to  remedy  practices  for  which  an  administrative  remedy  is  avail- 
able under  the  Wagner  Act,  or  a  strike  to  compel  an  employer  to  violate  a  Federal 
law.  No  proposed  bill,  however,  attempts  to  regulate  or  forbid  strikes  in  viola- 
tion of  contract,  against  the  Government,  or  sympathy  strikes.  If  the  basic  ob- 
jectives of  Federal  labor  policy  are  to  be  achieved,  such  activities  should  be 
made  \inlawful. 

Penalties  to  be  imposed  for  strikes  outlawed  by  section  10  of  S.  360  are  not 
entirely  adequate.  Although  the  protection  of  the  Clayton  and  Norris-LaGuardia 
Acts  is  withdrawn  in  such  disputes,  it  is  not  probable,  under  present  Supreme 
Court  decisions,  that  such  activities,  even  though  in  restraint  of  trade,  would 
be  held  to  constitute  a  violation  of  the  antitrust  laws.    Therefore,  although  in- 
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junctions  probably  could  issue,  actions  for  damages  would  not  be  maintainable 
in  all  instances.  To  provide  a  complete  remedy  against  such  unlawful  strikes, 
the  bill  should  provide  for  such  actions  against  a  union  in  its  common  name  for 
injuries  suffered  as  a  result  of  any  unlawful  strike.  As  a  further  remedy,  the 
Wagner  Act  could  be  amended  to  withdraw  its  benefits  from  "employees"  and 
"representatives"  participating  in  such  strikes. 

Many  strikes  could  very  probably  be  averted  by  requiring  that  the  employees, 
before  striking,  be  given  an  opportunity  to  vote  by  secret  ballot  on  the  question 
of  whether  they  wish  to  accept  the  latest  offer  submitted  by  the  employer  or  to 
strike.    We  strongly  urge  consideration  of  some  such  provision. 

Violence  and  mass  picketing 

There  is  no  effective  remedy  today  against  violence  and  mass  picketing  under 
existing  Federal  law.  Such  practices  are  far  removed  from  any  right  of  peaceful 
persuasion ;  they  have  no  place  in  a  labor  dispute  any  more  than  in  any  other 
type  of  private  controversy.  If  this  type  of  unlawful  conduct  is  to  be  prevented, 
the  Norris-LaGuardia  Act  will  have  to  be  amended  specifically  to  permit  injunc- 
tive relief,  as  well  as  actions  for  damages. 

Numerous  objections  have  been  raised  to  legislation  limiting  the  so-called 
"right  to  strike."  Notwithstanding  that  the  Wagner  Act  provides  procedures  for 
the  protection  of  employees  and  unions  against  employer  unfair  labor  practices, 
union  spokesmen  still  insist  upon  the  right  to  strike  over  such  disputes.  They 
likewise  insist  upon  the  right  to  strike  to  compel  an  employer  to  violate  a  law 
of  the  United  States.  The  pactices  they  complain  of  and  offer  as  justification  for 
maintaining  the  absolute  right  to  strike,  are  still  covered  by  the  Wagner  Act. 

Wagner  act  amendments 

If  the  Wagner  Act  is  to  be  equalized  and  made  a  two-sided  instrument  to  aid 
in  the  orderly  and  peaceful  settlement  of  labor  disputes,  broad  changes  will  be 
required.  None  of  the  bills  presently  pending  accomplish  all  of  the  objectives 
believed  necessary  or  desirable.    In  combination  they  fall  short  in  many  respects. 

In  our  judgment  the  following  changes  are  needed  as  a  minimum  : 

(1)  Consideration  should  be  given  to  divorcing  prosecuting  functions  of  the 
National  Labor  Relations  Board  from  its  judicial  functions.  One  approach  to 
this  objective  is  contained  in  sections  3  and  4  of  S.  360,  by  setting  up  a  Labor 
Division  within  the  Department  of  Justice  to  administer  the  investigative  and 
prosecutive  functions  of  the  Wagner  Act.  An  alternative  would  be  to  confine 
the  Board,  in  unfair-labor-practice  cases,  to  a  prosecuting  agency  with  hearings 
and  decisions  by  Federal  district  courts  empowered  to  appoint  special  masters  for 
the  taking  of  evidence  and  preparing  recommended  findings  of  fact  and  conclu- 
sions of  law. 

A  third  alternative  would  be  to  divorce  unfair-labor-practice  charges  from  the 
NLRB  entirely  and  give  jurisdiction  over  such  cases  to  the  Federal  district 
courts.  If  this  suggestion  were  adopted,  the  parties  would,  of  course,  have  to 
bring  and  defend  their  own  cases.  Where  no  union  was  involved,  and  hardship 
resulted  to  individual  employees,  provision  could  be  made  for  assistance  through 
the  United  States  attorney's  office  or  other  appropriate  agency. 

Labor  has  objected  generally  to  any  such  administrative  changes  on  the  ground 
they  would  create  administrative  diffusion  and  weaken  the  Board's  effectiveness. 
Considering  their  present  size  and  financial  resources,  however,  there  are  strong 
reasons  why  the  Public  Treasury  should  no  longer  pay  the  expenses  of  their 
litigation. 

(2)  Section  5  of  S.  360  imposes  the  duty  upon  labor  organizations  to  bargain 
in  good  faith,  thus  equalizing  rights  and  responsibilities  under  the  act  to  that 
extent.  The  bill's  definition  of  the  duty  "to  bargain  collectively"  is  deficient, 
however,  in  that  it  fails  to  require  that  any  other  methods  provided  by  law  or 
agreement  for  adjustment  of  demands  or  grievances  be  utilized,  or  that  strikes, 
lock-outs,  slow-downs,  or  work  stoppages  be  outlawed  during  negotiations. 

(3)  The  unfair  labor  practices  by  labor  organizations  defined  by  section  5  of 
S.  360  are  adequate  so  far  as  they  go.  However,  it  is  not  made  an  unfair  labor 
practice  for  employees  or  representatives  to  engage  in  force  or  violence  against 
either  an  employer  or  employee;  to  bar  the  right  of  ingress  and  egress  to  any 
plant  or  home ;  to  picket  homes,  and  to  seize  or  damage  any  property  of  any 
employer  or  employee.  Such  activities  not  only  should  be  made  violations  of 
the  act  but  employees  or  employee  representatives  participating  therein  ought 
to  be  denied  any  rights  under  the  law,  and  the  Clayton  and  Norris-LaGuardia 
Acts  amended  to  make  injunctive  relief  available. 
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(4)  The  three  types  of  strikes  made  unlawful  by  section  10  of  S.  360  do  not 
include  strikes  in  violation  of  contract,  against  the  Government,  to  enforce  sec- 
ondary boycotts,  feather-bedding  practices,  sympathy  and  jurisdictional  strikes, 
and  those  called  without  authorization  by  a  majority  vote  of  all  employees 
involved.     Such  stoppages  should  he  made  unfair  labor  practices. 

A  notable  deficiency  in  the  present  act  has  been  its  failure  to  provide  for 
judicial  review  of  NLRB  certifications,  and  the  provisions  of  section  6  of  S.  360 
establishing  the  right  to  such  review  will  do  much  to  equalize  the  rights  of  all 
parties  under  the  act. 

In  our  view  there  are  sound  reasons  for  a  6-month  statute  of  limitations  on 
the  filing  of  unfair-labor-practice  charges,  and  for  limiting  back-pay  awards  to 
a  period  of  1  year.  While  section  7  of  S.  360  partially  meets  these  objectives  by 
requiring  that  a  complaint  be  issued  only  upon  reasonable  cause,  after  investiga- 
tion, and  only  if  based  upon  an  alleged  act  which  occurred  within  the  prior  6 
months,  it  is  silent  as  to  any  limitation  upon  the  imposition  of  back-pay  awards. 

Foremen  bargain ing 

The  announced  objective  of  the  Wagner  Act  to  provide  equality  of  bargaining 
by  employers  and  employees  has  been  thrown  out  of  balance  by  NLRB's  policies 
on  foremen  bargaining.  This  has  been  recognized  by  sponsors  of  three  bills 
pending  before  this  committee. 

Each  such  bill  would  define  in  identical  terms  "supervisor"  and  exclude  from 
the  definition  of  "employee"  in  section  2  (3)  of  the  Wagner  Act  any  person  em- 
ployed in  this  capacity.  Thus,  unions  of  supervisors  would  be  denied  protections 
of  the  Wagner  Act. 

We  believe  this  approach  on  the  foremen  bargaining  problem  is  sound.  To  be 
entirely  effective,  however,  such  legislation  should  be  supported  by  a  provision 
making  it  unlawful  to  certify  any  union  representing  foremen  or  for  any  labor 
union  to  strike  to  compel  management  to  bargain  collectively  with  foremen. 

By  insisting  on  the  right  of  foremen  to  organize  and  join  labor  unions  for  pur- 
poses of  collective  bargainng,  labor  spokesmen  are  in  the  position  of  insisting 
that  their  representatives  sit  on  both  sides  of  the  bargaining  table — a  position 
which  the  law  has  denied  to  employers  by  forbidding  company-dominated  unions. 

Jurisdictional  disputes 

Pending  legislation  (S.  55  and  S.  404)  seeks  to  prevent  jurisdiction  strikes 
by  making  unlawful  contracts,  combinations  or  conspiracies  (1)  to  force  or  re- 
quire an  employer  to  recognize,  bargain  with  or  comply  with  the  demands  of  a 
labor  organization  with  which  he  is  not  obligated  to  deal  under  the  Wagner  Act, 
or  (2)  to  employ  members  of  any  union  for  particular  work.  Violators  might 
be  fined  $.*>,000  or  imprisoned  for  1  year.  Injunctive  relief  restrictions  of  the 
Clayton  and  Norris-LaGuardia  Acts  would  be  removed.  Any  persons  injured 
as  a  result  of  an  unlawful  act  could  recover  threefold  damages,  costs,  and  at- 
torney fees. 

While  pending  bills  would  seem  adequate  to  deal  with  "representation"  dis- 
putes, it.  is  extremely  doubtful  whether  they  would  reach  the  real  "jurisdic- 
tional" strike  Strikes  should  be  made  unlawful  which  result  from  disputes  (1) 
as  to  the  appropriate  unit  for  collective  bargaining,  (2)  as  to  whether  employees 
represented  by  one  "union"  (representative)  or  another  are  entitled  to  perform 
particular  work,  and  (3)  as  to  which  union  (representative)  is  entitled  to 
bargaining  rights. 

In  addition  to  applying  sanctions  such  as  those  presently  proposed,  in  order 
for  a  prohibition  on  jurisdictional  strikes  to  be  entirely  effective,  it  would  seem 
that  any  labor  organization  responsible  for  such  a  strike  and  employees  partici- 
pating in  it  should  be  deprived  of  their  status  under  the  Wagner  Act. 

While  jurisdictional  disputes  have  been  condemned  even  by  union  leaders, 
violent  objection  has  always  been  registered  to  any  and  all  corrective  legisla- 
tive proposals.  They  maintain  that  this  is  a  matter  for  the  unions  to  work 
out  among  themselves  and  that  great  progress  has  been  made  in  this  direction. 
This  same  argument  has  been  made  ever  since  jurisdictional  disputes  have  been 
a  factor  in  ca'using  labor  disputes.  Yet  such  disputes  continue  to  grow  in  number 
and  scope  and  union  leaders  still  argue  that  voluntary  adjustment  by  the  unions 
themselves  is  the  only  way  to  correct  this  evil. 

Contract  responsibility 

Much  of  the  value  of  collective  bargainng  is  destroyed  when,  as  under  existing 
law,  only  one  party  is  responsible  for  abiding  by  agreements.    Federal  legislation 
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is  necessary  to  remove  this  impediment  to  genuine  bargaining  between  equal 
parties. 

S.  55  and  S.  404  contain  identical  provisions  to  permit  suits  to  be  brought  in 
Federal  courts  by  and  against  labor  organizations  for  breaches  of  collective 
agreements.  The  requirement  that  only  union  funds  shall  be  subject  to  judgment 
adequately  protects  individual  employees  against  assessment  of  money  damages. 
At  the  same  time  vitality  is  given  the  collective  agreement  by  subjecting  indi- 
viduals to  possible  loss  of  ''employee"  status  under  the  Wagner  Act  where  em- 
ployee violation  is  not  authorized  by  the  union. 

A  serious  defect  in  the  legislation  is  the  failure  to  provide  equitable  reliel 
where  irreparable  damage  is  threatened  by  a  violation  of  contract.  Neither  do 
the  bills  provide  a  remedy  for  torts  committed  by  a  labor  union.  In  order  to 
remove  doubt,  it  should  also  be  made  clear  that  the  jurisdiction  of  district  courts 
attaches  irrespective  of  the  amount  involved. 

Finally,  a  problem  could  arise  from  suits  which  might  be  started  as  the  result 
of  disputes  referred  to  the  grievance  procedure  provided  for  by  contract.  If 
suits  were  permitted  prior  to  final  settlement  as  required  under  the  grievance 
procedure,  it  is  possible  that  method  of  adjudication  might  be  bypassed.  In  our 
judgment   contract   settlement   procedures   should   be   exhausted    prior   to   suit. 

The  arguments  raised  against  legislation  of  this  character  are  much  the  same 
as  those  advanced  against  a  similar  provision  in  the  Case  bill  of  last  year. 
'That  is  to  say,  there  is  no  need  for  such  legislation  since  unions  are  already 
suable  for  contract  violations  in  State  courts;  that  it  would  unduly  burden  the 
Federal  courts  to  give  them  jurisdiction  over  suits  of  the  type  indicated ;  and 
that  it  would  provide  a  ready  means  for  employers  to  harass  unions  with  suits 
for  enforcement  of  contracts. 

Collective  bargaining  cannot  possibly  serve  to  promote  labor  peace  if  the  agree- 
ment is  binding  only  on  one  party.  Federal  law  now  requires  employers  to  sign 
collective-bargaining  agreements  and  incur  legal  responsibility  for  their  breach. 
No  good  reason  has  been  suggested  why  equal  legal  responsibility  should  not  be 
assumed  by  the  labor  organization  with  which  the  employer  is  required  to  dear. 

Internal  affairs  of  labor  organizations 

Pending  proposals  require  unions,  as  a  condition  of  eligibility  for  NLRB  cer- 
tification, to  submit  financial  reports  to  their  members  annually.  In  the  case  of 
one  bill,  reports  would  also  have  to  be  filed  with  the  Secretary  of  Labor. 

This  objective  is  limited  and  the  enforcement  sanctions  seems  ineffective. 
NLRB  certification  procedures  are  not  used  or  needed  by  most  of  the  stronger 
unions  functioning  today.  Therefore,  under  the  bills,  the  objective  of  requiring 
financial  reports  might  not  be  widely  applied.  If  such  reporting  is  deemed 
desirable,  it  should  be  required  as  a  coudition  of  "doing  business"  under  the 
Wagner  Act. 

Reporting  and  registration  requirements  would  affect  only  one  phase  of  a 
broader  problem — whether  an  undemocratic  labor  organization  should  be  entitled 
to  the  rights  and  benefits  of  Federal  law.  If  this  problem  is  to  be  treated, 
recognition  or  certification  of  a  union  should  be  withheld  unless  the  union — 

(1)  Provides  for  annual  secret  election  of  officers  after  notice; 

(2)  Does  not  charge  excessive  or  discriminatory  initiation  and  member- 
ship fees ;    . 

(3)  Makes  complete  annual  financial  reports  to  members; 

(4)  Protects  members  from  expulsion  except  for  good  cause  and  only  after 
full  opportunity  to  be  heard : 

(5)  Offers  membership  to  all  employees  in  the  bargaining  unit  without 
discrimination ;  and 

(6)  Protects   individuals   against   reprisals  if  they   exercise   their   legal 
rights  or  refuse  to  participate  in  any  unlawful  act. 

Royalty  payments 

Financing  employee-benefit  plans  by  royalty  payments  to  unions  is  now  becom- 
ing a  frequent  union  demand  which,  under  present  conditions,  employers  are 
practically  helpless  to  oppose  even  though  such  payments  constitute  a  tax  on 
production  for  the  benefit  of  a  relatively  few  employees. 

S.  55  seeks  to  regulate  employer  contributions  to  unions.  The  proposal  broadly 
prohibits  any  employer  contribution  and  then  makes  equally  broad  exceptions  to 
the  prohibition  where  payments  are  made  to  a  jointly  administered  trust  fund. 

These  exceptions  are  so  broad  there  is  practically  no  limit  to  the  contribu- 
tions which  could  be  demanded  of  employers  so  long  as  they  were  paid  into  a 
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trust  fund.  The  requirements  to  which  the  trust  fund  must  conform  relate 
primarily  to  the  administration  of  the  fund.  Employers,  however,  could  be 
compelled  to  pay  any  amount  to  the  fund  to  be  financed  by  a  tax  on  production 
or  any  other  feasible  means.  There  is,  moreover,  no  real  protection  afforded 
to  the  individual  employees'  interest  in  the  fund.  Further,  by  approving  so-called 
welfare  funds  the  implication  arises  that  all  pension  and  insurance  plans  are 
legitimate  subjects  for  collective  bargaining. 

If  union  welfare  funds  financed  by  employers  are  to  be  permitted  at  all,  cer- 
tainly some  effort  should  be  made  to  protect  the  rights  of  individual  employees 
in  the  fund.  Likewise,  employers  should  be  free  of  any  compulsion  to  bargain 
collectively  over  the  institution  or  management  of  such  funds. 

Mediation,  conciliation,  and  arbitration 

Much  has  been  said  of  the  need  for  strengthening  the  United  States  Concilia- 
tion Service  with  a  view  to  making  it  a  more  effective  agency  to  assist  in  the 
peaceful  settlement  of  labor  disputes.  With  this  general  objective  we  are  in 
complete  agreement.  We  have,  however,  some  misgivings  regarding  the  methods 
proposed  for  achieving  this  objective. 

These  proposals  all  tend  toward  more  governmental  machinery.  They  would 
establish  a  new  mediation  board  or  commission  to  be  independent  of  the  De- 
partment of  Labor.  This  means  another  Government  agency  charged  with 
responsibility  for  settling  labor  disputes. 

Specifically  it  is  noted  that  in  all  of  these  bills  limitations  upon  jurisdiction 
and  functions  are  broad  and  indefinite.  They  give  little  if  any  recognition  to 
the  conciliation  or  mediation  machinery  already  established  in  many  States  and 
municipalities.  There  is  nothing  which  would  require  these  boards  to  perforin 
their  functions  in  the  local  community  or  to  utilize  State  or  local  agencies 
in  endeavoring  to  settle  labor  disputes. 

The  provisions  permitting  the  Boards  to  contribute  up  to  $500  to  help  defray 
costs  of  arbitration  and  those  which  encourage  Boards  to  mediate  grievance  dis- 
putes could  result  in  further  discouragement  of  good  faith  bargaining  and 
voluntary  settlement  of  grievances  at  the  plant  level. 

We  seriously  question  the  advisability  of  establishing  any  new  Federal  agency 
having  responsibility  for  the  settlement  of  labor  disputes. 

Any  Federal  agency  set  up  finally  to  decide  labor  disputes — even  though  limited 
to  those  cases  involving  "a  public  emergency"  or  the  public  health  and  safety — 
will  tend  to  become  a  "court  of  last  resort"  fixing  standards  of  wages,  hours,  and 
working  conditions  for  all  industry.  There  will  be  a  constant  tendency  by  one 
party  or  the  other,  to  get  all  disputes  before  this  agency  for  final  settlement. 
Genuine  collective  bargaining  is  impossible  under  such  conditions. 

Conclusion 

In  combination  the  proposals  before  this  committee,  if  enacted,  would  ad- 
vance a  long  step  toward  (1)  restoring  equality  of  bargaining  power,  (2)  pro- 
tecting the  rights  of  individual  employees,  and  (3)  safeguarding  the  public  in- 
terest against  monopolistic  practices.  It  is  extremely  doubtful,  however,  whether 
these  objectives  can  be  accomplished  unless  the  closed-shop  and  industry-wide 
bargaining  are  effectively  regulated.  Through  these  devices  alone,  most  labor 
organizations  could  gain  or  retain  whatever  power  they  need  to  render  other 
remedial  legislation  ineffective,  and  thereby  nullify  the  law  and  discredit 
the  Congress  which  may  enact  it. 

Exhibit  A. — Changes  in  NLRB  Decisions  and  Practices  Coinciding  With 
Congressional  Consideration  of  Legislation  to  Amend  NLRA 

employer  petitions 

For  4  years  (1935-39)  employers  had  On  July  14,  1939,  during  the  progress 

endeavored  to  get  NLRB  to  accept  em-  of  House  and  Senate  hearings,  NLRB 

ployer- petitions  in  representation  cases,  amended  its  rules  and  regulations  to 

During  the  hearings  before  the  Senate  permit  filing  of  employer  petitions  when 

Committee  on  Education  and  Labor  (be-  faced  with  conflicting  claims  by  two  or 

ginning  April  11,  1939),  frequent  and  more  labor  organizations   (5th  Annual 

critical  reference  was  made  to  this  pol-  Report,  1940,  p.  1,  11).    Employer  still 

icy  of  the  Board.    (Cf.  Intermediate  Re-  has  no  "right"  to  go  to  Board  where 

port  of  Smith  committee,  p.  76-77).  only  one  union  is  involved. 
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During  the  fiscal  year  1942-43,  the 
NLRB  had  ruled  in  four  early  cases  that 
foreman  may  constitute  an  appropriate 
bargaining  unit  for  purposes  of  repre- 
sentation. During  March,  April,  and 
May  of  1943,  the  House  Committee  on 
Military  Affairs  held  hearings  on  a 
number  of  bills  concerning  the  "full 
utilization  of  manpower,"  which  con- 
tained provisions  proscribing  the  union- 
ization of  foremen. 


On  May  11,  1943,  the  NLRB  reversed 
itself  and  held  in  the  Maryland  Dry- 
dock  Co.  decision  that  units  of  super- 
visory employees  were  not  appropriate 
for  collective  bargaining.  Foreman  sec- 
tion dropped  from  bill  as  passed  by 
House.  Board  in  1944  again  reversed 
itself. 


FREE  SPEECH 


For  a  number  of  years,  NLRB  granted 
employers  the  constitutional  right  of 
free  speech  only  in  those  instances  in 
which  no  "coercion,  threats,  or  intimi- 
dation' were  found,  and  of  late,  there 
has  been  a  tendency  to  disallow  such 
speeches,  themselves  not  coervice,  upon 
findings  of  a  pattern  of  other  interfer- 
ing conduct  by  the  employer.  NLRB's 
latest  edict  was  the  "captive  audience" 
case  (Clark  Bros.  Co.,  Aug.  1946). 
Many  of  the  bills  presently  being  heard 
by  the  House  and  Senate  Labor  Com- 
mittees contain  provisions  clarifying 
and  protecting  the  employer's  right  of 
free  speech. 


During  the  past  few  weeks  NLRB  has 
relaxed  its  rulings,  now  holding  that 
employers'  .statements,  nut  coercive  in 
character,  need  not  be  considered  as 
an  "integral  part"  of  other  alleged  il- 
legal acts :  LaSalle  Steel  Co.,  February 
6,  1947 ;  Bird  Machine  Co.,  February  6, 
1947 ;  B.  F.  Goodrich  Co.,  January  9, 
1947 ;  Fisher  Governor  Co.,  January  3, 
1947 ;  Bausch  &  Lomb  Co.,  January  15, 
1947. 


DUTY  TO  BARGAIN 


The  Wagner  Act  places  a  duty  upon 
employers  to  bargain  collectively  with 
representatives  of  their  employees. 
NLRB  has  construed  this  to  require 
management  to  bargain  at  all  times,  in- 
cluding while  strikes  are  in  progress, 
and  regardless  of  a  lack  of  duty  on  the 
part  of  labor  unions  to  bargain  ;  nor  can 
employers  take  a  positive  stand  against 
union  demands,  such  as  the  closed  shop, 
but  must  submit  counterproposals. 
Pending  bills  in  the  House  and  Senate 
contain  provisions  requiring  both  em- 
ployers and  labor  unions  to  bargain  in 
good  faith. 


In  a  widely  publicized  ruling  (Times 
Publishing  Co.,  February  18,  1947), 
NRLB  apparently  sought  to  convey  the 
impression  that  established  policy  was 
being  relaxed  and  restated,  and  that 
henceforth  labor  unions  would  also  be 
required  to  bargain  in  good  faith.  There 
is  no  such  requirement  in  the  act  as 
presently  written. 


STRIKES  IN  VIOLATION  OF  LAW 


Despite  decisions  of  the  United  States 
Supreme  Court  in  Sands  and  Columbia 
Enameling  Co.  cases  back  in  1939  that 
employees  who  strike  in  violation  of  law 
or  contract  should  be  denied  the  protec- 
tion of  the  act,  NLRB  has  failed  to  fol- 
low such  mandates  and,  except  for 
American  News  Co.  case,  has  ordered  re- 
instatement of  such  strikers.  A  number 
of  pending  bills  would  deny  such  strikers 
protection  of  the  Wagner  Act. 


Upon  its  own  motion,  NLRB  has  re- 
opened the  Thompson  Products  Co.  case 
and  reversed  its  decision  of  last  August, 
now  holding  that  employees  who  strike 
to  compel  the  employer  to  violate  its  ob- 
ligations under  the  Wagner  Act  should 
be  denied  reinstatement.  (Decision  ren- 
dered on  February  22,  1947.) 
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Exhibit  B. — State  Legisation  on  Labok  Relations— Enacted  and  Rending  Biles 

I.  CLOSES)  SHOP  AND  PROTECTION  OF  RIGHT  TO  WORK 


Enacted. — Ohio  (1938)  ;  Minnesota 
(1!)3!))  ;  Oregon  (1940)  ;  Alabama,  Colo- 
rado, Kansas.  Wisconsin  (1943)  ;  Ar- 
kansas, Florida  (1944)  ;  Hawaii  (1945)  : 
Arizona,  Nebraska,  South  Dakota 
(1946)  ;  Tennessee  (1947).     (14) 


Pending.  —  Colorado,  Connecticut, 
Georgia,  Indiana,  Iowa,  Kansas,  Massa- 
chusetts, Michigan,  Minnesota,  Ohio, 
South  Carolina,  Texas,  Utah,  Washing- 
ton, West  Virginia.     (15) 


Some  States  have  outlawed  the  closed 
shop  by  providing  a  person  has  the 
"right  to  work"  irrespective  of  wheth- 
er he  is  a  member  of  a  labor  organiza- 
tion. Other  States  make  closed-shop 
contracts  unlawful  unless  authorized  by 
a  specified  percentage  of  employees  in 
the  union,  or  make  it  an  unfair  labor 
practice  to  coerce  employees  to  join  or 
not  join  unions. 

Pending  proposals  are  similar  to  ex- 
isting State  laws. 


II.    CONTRACT   RESPONSIBILITY 


Enacted.  —  Minnesota,  Wisconsin 
(1939);  California  (1941);  Colorado. 
Florida,  Kansas  (1943)  ;  Hawaii 
( 194f> )  ;  Louisia  na    <  1946 1 .     (8 ) 

Pending. — Arizona,  Iowa,  Massachu- 
setts, Michigan,  Ohio,  Texas,  West  Vir- 
ginia.     (7) 


Generally,  existing  laws  make  it  an 
unfair  labor  practice  for  employees  to 
violate  collective  agreements.  In  some 
instances,  employers  may  recover  dam- 
ages for  contract  breach. 

Pending  proposals  follow  the  same 
general  approach  of  making  contract 
violations  unfair  labor  practices  and 
providing  means  for  the  recovery  of 
damages. 


HI.    BOYCOTTS 


Enacted. — Wisconsin  (1939)  ;  Califor- 
nia (1941)  ;  Colorado.  Florida,  Kansas, 
Minnesota.  Nebraska.  South  Dakota 
(1943):   Hawaii    (1945).      (9) 

Pending. — Arizona,  California,  In- 
diana, Iowa,  Massachusetts,  Ohio,  Utah. 
West  Virginia.      (8) 


Secondary  boycotts  and  picketing  in 
support  are  declared  illegal  and  forbid- 
den in  most  of  these  States.  In  some, 
boycotts  are  made  unfair  labor  prac- 
tices. 

Some  pending  proposals  make  sec- 
ondary boycotts  and  picketing  in  fur- 
therance of  them  unlawful.  Others 
would  make  such  acts  unfair  labor 
practices. 


IV.   PICKETING 


Enacted.—  Pennsylvania,  Wisconsin 
(1939);  Texas  (1941):  Mississippi 
(1942)  :  Alabama.  Arkansas,  Colorado, 
Florida,  Kansas.  Michigan.  Minnesota. 
Nebraska,  Utah  (1943)  :  Hawaii  (1945)  ; 
Virginia  (1946).      (15) 

Pending.  —  Arizona.  Connecticut, 
Iowa,  Maryland.  Massachusetts,  Michi- 
gan, Ohio.  South  Carolina,  Utah,  West 
Virginia.     (10) 


Mass  picketing,  picketing  in  jurisdic- 
tional disputes  or  by  minority  unions,, 
and  picketing  accompanied  by  force, 
violence,  intimidation,  and  coercion 
have  generally  been  banned.  Several 
States  prohibit  picketing  or  molesting 
of  homes. 

Most  measures  prohibit  mass  picket- 
ing, and  picketing  accompanied  by  force 
and  violence.  Others  outlaw  secondary 
boycott-picketing,  picketing  of  homes, 
and  picketing  of  agricultural  products. 


1822 


LABOR  RELATIONS  PROGRAM 


V.    STRIKES   AND   STRIKERS 


Euacted. — Tennessee  (1937)  ;  Massa- 
chusetts, Oregon  (1938)  ;  Michigan, 
Pennsylvania,  Wisconsin  (1939)  ;  Ken- 
tucky (1940)  ;  Georgia,  Maryland 
(1941)  ;  Mississippi  (1942)  ;  Alabama, 
Colorado,  Florida,  Illinois,  Kansas 
(1943)  ;  Hawaii,  Minnesota  (1945)  ; 
Louisiana,  New  Jersey  (1946)  ;  Virginia 
(1947).      (20) 

Pending. — Arizona,  Connecticut,  Dela- 
ware, Illinois,  Iowa,  Massachusetts. 
Michigan,  Minnesota,  Texas,  Utah,  West 
Virginia.     (11) 


Sit-down  strikes  are  prohibited  in 
many  States.  In  some  States  jurisdic- 
tional strikes  and  strikes  in  violation 
of  contract  are  unlawful.  Many  States 
require  strike  notices  and  impose  "cool- 
ing off"  periods. 


Pending  bills  are  as  variable  in  char- 
acter as  those  presently  enacted. 
Emphasis  is  placed  on  regulating  strikes 
in  industries  affecting  the  public  in- 
terest. 


VI.    REGULATION  OF  INTERNAL  AFFAIRS  OF  LABOR  UNIONS 


Enacted]. — Utah  (1937)  ;  Minnesota, 
Wisconsin  (1939)  ;  Alabama,  Florida, 
Idaho,  Kansas,  Massachusetts,  Texas 
(1943)  ;  South  Dakota  (1945).     (10) 


Pending. — Arizona,  Arkansas,  Colo- 
rado, Connecticut,  Iowa,  Massachusetts, 
Michigan,  Ohio,  South  Carolina,  Utah, 
Wisconsin,  West  Virginia.     (12) 


Most  of  the  laws  require  union  regis- 
tration and  financial  reporting  to  mem- 
bers and  a  State  agency.  Initiation  fees 
and  dues  are  regulated  by  some  States. 
One  State  regulates  union  elections,  and 
two  prohibit  political  contributions  by 
unions. 

Pending  proposals  in  several  States 
would  require  registration  and  financial 
reporting.  In  three  States,  periodic 
union  elections  would  be  required. 
Other  measures  would  ban  political 
contributions,  prohibit  charges  for  work 
permits,  or  abolish  union  dues  check- 
off. 


VII.    FOREMEN  AND  SUPERVISORS 


Enacted. — Alabama  (1943) 


Pending. — Iowa,  West  Virginia. 


Prohibits  membership  of  executive, 
administrative,  professi6nal  or  super- 
visory employees  in  labor  organizations 
which  admit  or  are  affiliated  with, or- 
ganizations admitting  nonsupervisory 
employees  to  membership. 

Pending  bills  are  similar  to  the  law 
of  Alabama. 


VIII.   LITTLE  WAGNER  ACTS 


Enacted.— Massachusetts,  New  York, 
Pennsylvania,  Utah  (1937)  ;  Michigan, 
Minnesota,  Wisconsin  (1939)  ;  Rhode 
Island  (1941)  ;  Colorado  (1943)  ;  Con- 
necticut, Hawaii   (1945).     (11) 


Pending. 
(2) 


-Arizona  and  West  Virginia. 


Since  the  passage  of  the  Wagner  Act, 
11  States  have  enacted  "Little  Wagner 
Acts"  applicable  to  intrastate  labor 
relations.  Five  of  these  have  also  de- 
fined unfair  labor  practices  on  the  part 
of  both  employers  and  employees. 

Pending  "Little  Wagner"  Acts  pro- 
vide for  unfair  labor  practices  by  em- 
ployees. 


STATEMENT  OF  WELLINGTON  ROE,  NATIONAL  CHAIRMAN,  NA- 
TIONAL RANK  AND  PILE  ASSOCIATION  OF  THE  RAILWAY 
BROTHERHOODS 

The  Chairman.  You  may  proceed,  Mr.  Roe. 

You  do  not  in  any  way  represent  the  railway  brotherhoods,  do  you  ? 
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Mr.  Roe.  No,  indeed.  The  National  Rank  and  File  Association  was 
set  up  last  year — in  parentheses,  you  might  say,  as  a  sort  of  protest 
against  the  handling  of  the  railway  strike. 

I  had  been  for  about  2  years  assistant  to  Whitney,  and  in  the  course 
of  that  experience  I  had  met  a  great  number  of  railroad  men  from 
all  the  brotherhoods,  and  we  were  very  much  disturbed  about  the  way 
the  thing  was  being  handled,  which  is  part  of  the  second,  third,  fourth, 
and  fifth  pages  of  my  brief. 

Senator  Murray.  When  was  this  organization  created  ? 

Mr.  Roe.  One  year  ago  the  da}7  after  tomorrow — March  7 — at  Cleve- 
land. 

Senator  Murray.  What  is  the  membership  of  your  organization  ? 

Mr.  Roe.  At  the  time  we  started,  there  were  34  men  representing 
broad  sections  of  the  railway  labor  movement  who  met  in  Cleveland. 
Within  6  months  we  had  run  up  about  12,000  members.  It  has  slumped 
off  now.     I  would  say  we  had  not  over  5,000. 

But  the  strength  of  the  organization  is  that  most  of  our  members  are 
labor  officers  at  the  local  level. 

Senator  Murray.  Were  these  12,000  members  that  you  had  pay- 
ing dues  ? 

Mr.  Roe.  We  never  were  too  fussy  about  that  particular  thing.  We 
have  a  dues  structure,  but  people  send  in  their  $3  to  join,  and  it  is  on 
the  local  level  from  then  on.  Each  local  chapter  is  thoroughly 
autonomous. 

Senator  Murray.  You  keep  accounts  and  keep  records'? 

Mr.  Roe.  Yes ;  of  course. 

Senator  Murray.  And  you  have  accounts  and  records,  then,  of  your 
organization  showing  that  you  had  12,000  members? 

Mr.  Roe.  Yes. 

Senator  Murray.  And  they  paid  dues  into  the  headquarters  of  your 
organization  ? 

Mr.  Roe.  They  paid  dues  into  the  local  organizations.  You  see,  the 
national  organization  never  took  but  50  cents  out  of  each  member's 
dues. 

Senator  Murray.  Does  this  organization  have  units  scattered 
throughout  the  country? 

Mr.  Roe.  Yes. 

Senator  Murray.  How  long  have  they  been  set  up  ? 

Mr.  Roe.  Oh,  the  last  one  was  set  up  just  last  week  down  at 
Roanoke,  Va. 

Senator  Murray.  The  whole  thing  originated  about  a  year  ago? 

Mr.  Roe.  Yes. 

Senator  Murray.  During  that  year  you  have  established  units,  then, 
throughout  the  country  ? 

Mr.  Roe.  That  is  right, 

Senator  Murray.  When  you  say  "throughout  the  country/'  what  do 
you  mean  by  that? 

Mr.  Roe.  Well,.  Ave  have  units  in  Los  Angeles,  San  Francisco,  Oak- 
land, Spokane.  I  did  not  bring  those  records  with  me  because  I  did 
not  think  this  subject  was  coming  up.  Salt  Lake  City,  New  York, 
Albany,  Boston,  Portland,  Maine,  Norfolk,  Va.  As  I  said,  one  was 
set  up  just  last  week  at  Roanoke,  Va.  One  in  Houston,  Tex.  Largely 
in  large  railroad  centers — the  larger  railroad  centers. 
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Senator  Murray.  That  developed  as  a  result  of  the  dissatisfaction  of 
these  people  that  have  joined  this  organization  with  the  manner  in 
which  the  brotherhoods  have  been  conducting  their  relations  with  the 
railroads? 

Mr.  Roe.  That,  and  the  general  set-up  of  the  Railroad  Brotherhoods. 

I  do  not  know  whether  you  are  aware  of  it  or  not,  but  the  competitive 
factor  among  the  railroad  brotherhoods — and  that  is  mentioned  also  in 
my  formal  brief — is  very  keen.  The  leaders  have  been  driven  con- 
stantly by  this  competition  to  try  to  prove  that  they  are  the  one  man 
who  is  capable  of  leading  all  railroad  labor.  The  result  is  they  are 
constantly  pushing  for  things  from  the  railroads  which  are  absurd. 

One  of  the  reasons  Mr.  Whitney  and  I  split  last  year  was  over  his 
45  points,  because  a  man  named  Nutter  from  the  west  coast,  who  has 
since  set  up  an  independent  union  in  the  Pacific  Electric  Co.,  and  my- 
self, and  some  others  whom  I  am  not  permitted  to  name  because  they 
are  still  members  of  the  brotherhoods,  felt  that  this  45  points  was  an 
absurd  proposal.    Obviously,  the  railroads  could  not  grant  all  of  them. 

But,  if  he  had  reduced  the  demands  to  five  or  six  good  solid  points 
he  might  have  had  bargaining  leverage.  But,  Mr.  Whitney  would  not 
listen  to  us,  and,  in  the  end,  several  of  us  lost  our  jobs. 

Senator  Murray.  You  say  as  a  result  of  things  that  have  since 
come  about  your  organization  has  dropped  from  10,000  down  to  about 
5,000? 

Mr.  Roe.  Well,  the  point  there  is  that  we  have  not  had  the  money 
to  really  put  organizers  in  (he  field.  The  second  point  is  that  it  is  very 
difficult  in  a  labor  situation  to  keep  a  membership  keyed  tip  unless  you 
can  deliver  something. 

We  are  an  educational  body  more  than  anything  else.  We  do  not  try 
to  secure  bargaining  contracts.  It  is  part  of  our  original  set-up  that 
we  would  not — that  we  woidd  remain  what  might  be  termed  a  citizens' 
committee  within  the  railroad  brotherhoods;  in  other  words,  members 
of  the  brotherhoods  acting  in  concert  to  try  to  get  some  semblance  of 
justice  from  their  leadership. 

We  are  very  much  upset  about  the  constitutions.  There  is  a  section 
in  my  formal  brief  on  that,  too. 

The  Chairman.  What  constitutions  ? 

Mr.  Roe.  The  constitutions  of  the  railroad  brotherhoods. 

Senator  Murray.  In  other  words,  it  was  the  intention  at  first  to 
operate  within  the  brotherhoods  for  the  purpose  of  bringing  about 
improved  methods  or  conditions? 

Mr.  Roe.  It  still  is.    It  still  is  our  purpose. 

Senator  Murray.  It  still  is  ? 

Mr.  Roe.  Yes.  We  are  not  a  union.  We  are  not  operating  as  a 
union.  We  have  no  intention  of  operating  as  a  union.  Since  the 
development  of  this  independent  union  on  the  west  coast  we  have 
cooperate n  with  them  very  closely,  but  the  National  Rank  and  File 
Association  has  no  intention  of  going  into  the  union  business  per  se. 

Senator  Ellender.  Did  you  have  a  job  under  Mr.  Whitney? 

Mr.  Roe.  Yes ;  for  about  2  years  I  was  one  of  his  assistants. 

Senator  Ellender.  When  you  say  you  lost  your  job,  you  refer  to 
that,  I  presume? 

Mr.  Roe.  Mr.  Whitney  and  I  just  fell  out. 

Senator  Ellender.  What  are  you  doing  now? 
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Mr.  Roe.  I  always  have  been  a  writer  by  profession. 

Senator  Ellender.  A  what  ? 

Mr.  Roe.  A  writer. 

Senator  Ellender.  Did  you  you  ever  work  in  the  railroad  business? 

Mr.  Roe.  Yes,  yes.  I  hold  seniority  rights  on  the  New  York  Central 
now  as  assistant  conductor,  but  it  is  one  of  those  things  where  I  keep 
my  seniority  by  working  2  or  3  days  every  6  months. 

On  page  2  I  give  you  a  little  of  my  experience  as  a  writer  and  as  a 
labor  student,  and  so  forth. 

The  Chairman.  If  I  may  say,  Mr.  Roe,  you  will  be  limited  to  about 
20  minutes  more.  We  have  one  more  witness.  We  will  not  have  timo 
to  go  over  this  whole  statement. 

Mr.  Roe.  Then.  I  would  like  to  skip  over  to  page  12  to  say  that  the 
National  Rank  and  File  Association  is  opposed  to  the  closed  shop.  I 
noted  that  when  Mr.  Whitney  of  the  Brotherhood  of  Railroad  Train- 
men was  with  the  House  Committee  on  Labor  last  week,  he  asked  them 
to  consider  amendments  to  the  Railway  Labor  Act  which  would  au- 
thorize a  closed  shop  "and  dues  check-off  in  railroad  labor.  The  Na- 
tional Rank  and  File  Association  feels  that  this  would  be  a  catastrophe 
not  only  for  the  public  but  for  the  average  working  railroad  man. 

Senator  Eleexder.  Have  you  always  entertained  that  view? 

Mi-.  Roe.  I  would  have  to  ask  you  what  you  mean  by  "always."  The 
association  has  always  held  that  view.  You  come  to  these  things 
through  a  study.  I  mean  you  just  cannot  say  you  have  always  held 
anything. 

Senator  Ellender.  I  mean  being  against  a  closed  shop. 

Mr.  Roe.  Yes,  definitely;  we  feel  that  the  closed  shop  as  an  institu- 
tion prohibits  some  of  the  best  factors  of  labor-management  relations. 

Particularly,  we  are  opposed  to  the  closed  shop  on  the  basis  that  all 
too  frequently  when  the  closed  shop  is  in  effect  the  union  chiefs  stop 
the  job  of  representing  the  members,  which  is  their  duty.  Having  a 
closed  shop,  they  do  not  have  to  worry  about  that  job  any  more,  or 
think  they  do  not,  and  they  go  into  developing  machinery  for  pro- 
tecting their  own  interests. 

Senator  Ellendi  r.  Was  that  the  reason  advanced  when  the  Railway 
Labor  Act  was  put  on  the  statute  books  ? 

Mr.  Roe.  I  am  not  sure  about  that.  When  the  amendments  were 
made  in  1934,  if  I  am  not  mistaken,  there  was  not  much  discussion  on 
that  particular  subject.  It  was  one  of  those  cases  where  the  law  was 
thought  to  be  functioning  well. 

Incidentally,  in  front  of  this  same  committee  last  year — that  is  to 
say,  the  old  Senate  Committee  on  Labor  and  Education — Mr.  Martin 
Miller,  who  was  then  the  legislative  representative  of  the  brotherhood, 
introduced  a  statement  which  I  wrote  which  criticizes  the  Railway 
Labor  Act,  and  I  would  like  to  go  so  far  as  to  suggest  that  it  might 
suit  the  purposes  of  this  committeee  to  consider  it,  read  it,  look  it  up. 

The  Chairman.  That  is  in  last  year's  hearings? 

Mr.  Roe.  Last  year's  hearings  on  the  Case  bill  in  front  of  this  same 
committee. 

Now,  if  I  may  get  right  into  my  statement,  we  feel  that  if  unions 
are  to  be  made  responsible  for  their  contracts  and  obligations,  they 
must  be  made  wholly  responsible. 

97755 — 47 — i>t.  4 4 
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Under  the  plan  that  I  am  going  to  rough  in  very  briefly  for  you, 
which  we  feel  is  good ;  i.  e.,  a  Federal  charter  for  unions,  unions  would 
not  be  able  to  contract  with  an  employer  if  they  did  not  have  a  charter. 
In  case  a  union  refused  to  become  a  chartered  body,  or  if  for  any 
reason  its  charter  was  suspended  or  revoked,  it  would  have  the  status 
only  of  a  club.    It  would  have  no  legal  bargaining  right. 

When  we  make  a  suggestion  of  that  kind,  we  realize  that  we  must 
have  something  to  talk  about.  The  first  thing  under  the  minimum 
requirements  for  such  a  charter  is  that  there  should  be  a  democratic 
constitution. 

Practically  all  of  the  first  15  pages  of  my  formal  brief  are  concerned 
with  abrogations  of  basic  civil  liberties  of  union  members  by  what 
I  chose  to  term  the  "union  hierarchy."  There  is  no  hazard  to  the 
security  of  unions  in  prohibiting  them  from  exercising  powers  not 
given  to  this  Congress.  Rights  of  free  speech,  freedom  of  religion, 
of  the  press  and  assembly,  are  basic  to  our  form  of  government.  They 
are  denied  most  members  of  unions  today. 

Such  union  constitutional  provisions  as  I  mentioned  a  while  back 
in  the  law  of  the  brotherhood,  which  you  will  find  on  page  5  of  the 
formal  brief,  should  be  rigorously  eliminated.  A  voluntary  associa- 
tion, no  matter  how  much  legalistic  excuse  may  be  made  for  it,  has 
no  powers  superior  to  those  denied  the  Government  itself. 

Second,  we  feel  that  the  charter  should  require  annual  financial 
statements  to  members.  This  is  a  practice  now  in  many  unions,  but 
a  great  many  unions  only  send  these  statements  out  to  officers,  and  the 
officers  all  too  frequently,  swelled  up  with  their  own  importance,  think 
that  they  are  for  their  own  personal  use  and  that  the  member  has  no 
right  to  see  it. 

We  have  in  our  record  some  cases  where  union  members  have  been 
expelled  for  demanding  a  right  to  see  the  financial  statement. 

Strike  ballot:  Point  3  of  the  charter  requirements  should  be  that 
the  strike  ballot,  in  case  of  a  strike,  should  be  by  an  absolutely  secret 
ballot.  The  method  now,  in  most  unions,  is  to  send  out  a  ballot  which 
is  taken  to  the  worker  on  the  job  by  his  shop  steward  or  local  chair- 
man, or  whatever  the  office  is.     He  is  handed  the  ballot,  told  to  sign. 

In  the  case  of  the  railroad  strike  last  year,  there  was  a  45-point  pro- 
gram on  4  finely  printed  pages  which  the  men  were  required  to  read  on 
the  job  and  sign.  Naturally,  they  did  not  read  it;  they  did  not  have 
time;  they  just  signed. 

The  very  fact  that  a  union  officer  was  present  at  the  time  of  signing 
is  a  form  of  duress.     No  man  wants  to  be  called  a  "scab." 

So,  we  say  that  an  absolutely  secret  ballot  should  be  a  prerequisite 
of  any  strike  situation.  I  think  the  machinery  set  up  by  the  National 
Labor  Relations  Board  in  the  representation  cases  would  be  adequate. 

The  Chairman.  It  has  been  suggested,  I  think,  that  the  strike  ballot 
under  the  Railway  Act  should  be  moved  from  the  place  where  it  is  to 
the  very  end  of  the  negotiation  after  the  finding  of  the  President's 
Emergency  Board,  instead  of  before  that. 

Mr.  Roe.  Yes;  I  think  that  would  be  a  very  good  idea,  because  the 
fact  that  the  unions  have  to  take  a  strike  ballot  now  as  a  part  of 
the  negotiations  puts  the  men  on  the  alert  and  creates  a  situation 
which  makes  a  strike  almost  a  necessity. 


LABOR  RELATIONS  PROGRAM  1827 

I  think  last  year  a  strike  was  largely  a  matter  wherein  the  men 
•got  the  strike  idea  from  the  strike  ballot,  and  the  officers  had  to  go 
along  with  them.  Of  course,  there  was  a  lot  of  interunion  politics 
there,  too. 

The  Chairman.  Have  there  ever  been  any  strike  ballots  under  the 
Railroad  Labor  Act  where  a  strike  was  refused?  Do  you  know  of 
any? 

Mr.  Roe.  No  ;  none  at  all. 

Then,  the  fourth  point  as  a  prerequisite  for  a  union  charter  would 
be  election  of  officers  by  secret  ballot.  I  think  we  all  understand 
how  conventions  are  run,  and  the  idea  of  electing  officers  by  conven- 
tion leads  all  too  surely  to  retention  of  the  incumbent  administration. 

A  good  example  of  that  was  the  1946  convention  held  last  fall  in 
Miami  Beach  by  the  Brotherhood  of  Railroad  Trainmen  where,  of 
20  committees  which  functioned  in  the  convention,  every  one  was  ap- 
pointed by  the  president  of  the  organization,  Mr.  Whitney. 

Satisfactory  secret-ballot  machinery,  I  think,  has  already  been  set 
up,  again,  under  the  Mediation  Act,  the  representation- vote  machinery 
of  the  National  Labor  Relations  Board. 

Then,  the  fifth  point  is  the  matter  of  jurisdictional  strikes.  Obvi- 
ously, the  jurisdictional  strike  must  be  ended.  No  one  has  any  ex- 
cuse for  it.  As  I  have  read  the  testimony  before  this  committee,  prac- 
tically eveiwone  who  has  been  before  you  has  agreed  that  the  juris- 
dictional strike  has  been  bad,  but  the  heads  of  various  unions  have 
said  they  could  not  do  very  much  about  it. 

Mr.  Murray  suggested  he  and  Mr.  Green  should  get  together,  which 
is  something  of  a  joke. 

But,  if  the  matter  of  jurisdictional  strikes  is  arranged  on  a  basis — 
and  the  Labor  Board  has  made  some  steps  in  this  direction — whereby 
for  1  year  after  a  union  or  unit  had  been  certified  as  the  bargaining 
representative,  there  would  be  a  legal  prohibition  of  the  strike  picket- 
ing, and  so  forth.  Then,  at  the  end  of  that  year,  30  days  would  be 
allowed  on  request  or  application  for  a  new  representation  ballot,  a 
vote,  and  during  that  30-day  period  also  a  strike  would  be  prohibited. 
We  would  then  have  a  situation  where  a  union,  having  received  the 
bargaining  contract,  would  be  protected  for  a  year  in  which  it  would 
have  a  good  opportunity  to  prove  to  the  workers  what  it  could  do. 
It  would  be  protected  from  raiding  during  that  year. 

As  the  30-day  provisions  for  the  new  representation  ballot  would 
merge  into  the  next  contract,  the  jurisdictional  strike  as  we  see  it 
would  be  wiped  out  legally.  Of  course,  nothing  can  do  away  with 
a  situation  where  someone  just  cuts  loose  with  an  axe  and  starts 
chopping  down  a  door. 

A  last  requirement  for  a  union  charter  under  our  plan  is  to  admit  to 
membership  any  qualified  person.  These  blood  oaths  and  the  black- 
ball in  unions  are  one  of  the  most  vicious  features  of  the  present  trade 
union  set-up. 

Under  the  blackball  idea  or  blackball  system,  rather,  any  union 
hierarchy,  group  leaders  on  the  local  level,  or  higher  officer  who  dis- 
likes a  person  or  thinks  he  will  be  a  disrupter,  that  is  perhaps  only 
show  independent  thinking,  requires  only  three  blackballs  to  keep  him 
out  of  the  union. 
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And  blood  oaths  in  accepting  union  membership  are  not  needed. 
These  things  are  all  based  on  the  fraternal  idea  that  was  perhaps  valid 
in  the  1890's  when  frequently  it  was  worth  a  man's  job  to  be  caught 
with  a  union  button.  But,  today,  the  Wagner  Act  and  other  acts  that 
have  been  passed  protect  the  unions  in  their  right  to  solicit  member- 
ship and  protect  union  members  in  their  jobs.  So,  they  are  no  longer 
necessary. 

We  contend  that  any  union  or  any  unit  which  holds  a  bargaining 
contract  has  a  definite  responsibility  to  every  person  who  is  forced  to 
work  under  that  contract.  Therefore,  that  person,  being  forced  to 
work  under  the  contract  negotiated  by  the  union,  should  have  a  voice  in 
the  union  if  he  chooses  to  exercise  it,  and  should  not  be  barred  from 
the  union  for  any  frivolous  or  fraternalistic  idea. 

In  order  to  set  this  tiling  up,  we  think  a  labor  court  will  be  required. 
The  Chairman.  What? 
Mr.  Roe.  A  labor  court. 
The  Chairman.  A  court? 

Mr.  Roe.  Yes.  The  court  should  be  in  two  parts,  we  feel,  with  final 
appeal  to  the  Supreme  Court  of  the  United  States. 

Of  the  lower  courts,  part  1  and  part  2  should  be,  in  the  first  instance, 
a  trial  court  devoted  exclusively  to  labor  cases  with  plenary  power, 
jurisdiction  otherwise  coequal  with  the  United  States  district  court. 
Trial  by  jury  should  be  guaranteed  in  all  cases. 

Part  2  should  be  a  three-man  court,  and  this  would  be,  like  part  1, 
a  special  court  devoted  exclusively  to  hearing  appeals  from  part  1. 

The  suggestion  for  this  is  based  upon  two  advantages.  First,  its 
justices  would  be  specialists  in  labor  law  and  practices.  Second,  ob- 
viously, as  time  moves  forward,  there  will  be  an  increasing  docket  of 
labor  cases  which  would  easily  clog  the  dockets  of  existing  courts. 
The  labor  court  would  remove  from  the  established  judiciary  all  re- 
sponsibility for  labor  cases. 

The  final  appeal  to  the  Supreme  Court,  of  course,  is  highly  desirable. 
In  summation,  we  feel  what  has  been  said  frequently  at  these  hear- 
ings, that  the  people  of  the  United  States  expect  this  Congress  to  take 
some  action  to  ameliorate  the  stresses  inherent  in  the  labor  relations 
problem,  is  sound.  We  do  not  feel,  however,  that  the  public — and  I 
am  not  speaking  only  of  the  laboring  men  with  whom  we  are  in  con- 
tact— are  ready  to  accept  legislation  which  will  hamper  the  legitimate 
function  of  trade  unions. 

I  recently  had  an  article  in  the  Reader's  Digest  which  criticized 
labor  leaders  pretty  severely.  I  got  over  2,000  letters  from  people  who 
were  obviously  not  connected  with  the  unions  approving  my  position. 
It  indicates  to  me  that  the  people  of  the  United  States  are  willing  to 
accept  some  curbs  on  the  almost  supreme  power  of  labor  leaders.  But, 
in  all  of  these  letters,  there  was  also  the  undercurrent,  perhaps  unex- 
pressed, frequently  expressed  opinion,  that,  nevertheless,  labor  unions 
were  a  very  vital  part  of  our  society. 

It  is  our  opinion,  and  I  would  like  to  leave  with  this  committee,  in 
conclusion,  the  idea  that  Rufus  Choate  stated  in  these  very  chambers 
over  100  years  ago,  that  the  purpose  of  government  is  not  to  exercise 
restraint  but  to  do  good. 

We  feel  definitely  that  the  proposals  we  have  made  here  will  do 
good  to  the  union  man.    His  problem  is  a  problem  of  the  union  leaders 
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just  as  much  as  the  problem  of  the  people  of  the  United  States  is  a 
problem  of  leaders.  Unless  we  can  curb  union  leadership,  then  we 
are  headed  for  something  we  can  call  "fascism,"  because  no  matter 
how  much  we  can  glorify  the  process  as  doing  something  for  the 
common  man,  if  15,000,000  dues-paying  union  members  in  the  United 
States  can  be  coerced  for  financial  reasons  or  for  the  settlement  of 
their  grievances  with  their  employers  into  accepting  a  dictatorship 
which  controls  their  very  lives,  as  many  of  the  union  constitutions  do, 
then  we  have  fascism  no  matter  what  we  call  it. 

Thank  you. 

The  Chairman.  Are  there  any  questions  of  Mr.  Roe? 

(No  response.) 

Thank  you  very  much,  Mr.  Roe. 

(Mr.  Roe  submitted  the  following  brief:) 

Brief  of  Wellington  Roe,  Scheduled  To  Appeak  Before  the  Senate  Committee 
on  Labor  and  PubIjc  Welfare,  March  5,  1947 

To  the  Honorable  the  Committee  on  Labor  and  Public  Welfare  of  the  United  States 
Senate: 

Because  some  of  you  gentlemen  doubtless  have  heard  of  me  today  for  the  first 
time,  I  wish  immediately  to  present  my  credentials  for  making  the  statements 
I  will  utter  during  the  next  few  minutes.  I  am  the  national  chairman  of  the 
National  Rank  and  File  Association  of  the  Railway  Brotherhoods.  The  associa- 
tion was  organized  just  a  year  ago  this  week  to  support  the  rank-and-file  member 
of  the  21  standard  railway  unions  in  his  attempts  to  secure  basic  civil  rights 
within  his  union  and  common  justice  from  his  organization's  chiefs.  The  associa- 
tion is  not  a  trade  union.  It  is  rather  what  we  may  term  a  citizens'  committee 
within  the  unions  from  which  its  members  are  obtained. 

As  such,  we  are  free  from  any  ideological  imperative  to  support  blindly  the  aims 
and  proposals  of  union  leaders.  In  our  capacity  as  independent  union  members, 
we  have  criticized  the  activities  of  union  leaders  and  the  trade  unions  whenever 
we  felt  their  acts  or  aims  were  contrary  to  the  best  interests  of  the  dues-paying 
member  or  the  welfare  of  our  society  as  a  whole.  In  particu\'ir  we  were  most 
incisive  in  our  criticism  of  the  way  in  which  Messrs.  A.  F.  Whi  ney  of  the  Broth- 
erhood of  Railroad  Trainmen  and  his  partner,  Alvanley  Johnston  of  the  Brother- 
hood of  Locomotive  Engineers,  handled  the  matter  which  led  to  the  railroad 
strike  last  year.  Specifically,  we  noted  that  neither  of  these  gentlemen  had 
shown  any  consideration  for  public  opinion  or  public  good  in  the  affair.  We 
also  charged — and  I  think  documented  fairly — that  the  whole  railroad  strike 
situation  was  the  result  of  interunion  politics  which  had  little  or  nothing  to  do 
with  the  economic  condition  of  the  members  of  the  unions  involved. 

I  am  also  an  author-journalist  in  which  profession  I  have  for  about  20  years 
been  a  close  student  of  organized  labor  and  in  the  pursuit  of-  which  I  have 
written  extensively  for  the  labor  press.  During  these  years,  I  have  edited  and 
written  a  great  many  pamphlets  and  articles  for  trade  unions.  As  a  liberal 
journalist,  I  have  written  scores  of  articles  on  the  subject  of  labor  relations  for 
such  publications  as  the  New  Republic,  Harpers  magazine,  the  Railroad  Trainman 
and  Reader's  Digest.  I  have  headed  several  committees  set  up  to  investigate 
various  aspects  of  union-management  conflicts.  I  was,  until  last  March,  and 
for  about  2  years,  an  assistant  to  President  Whitney  of  the  Brotherhood  of 
Railroad  Trainfnen. 

I  think  this  enough  about  me,  but  before  passing  on  to  my  opinions  regarding 
the  present  need  for  honest  attempts  to  solve  the  so-called  labor  problem,  I 
wish  to  thank  this  committee  for  an  opportunity  to  express  my  views  on  the 
subject.  These  views  have  been  formulated  during  years  of  participation  in 
and  work  for  the  trade  unions  of  our  country. 

One  of  the  most  controversial  issues  which  has  been  discussed  before  this 
committee  during  the  past  few  weeks  is  that  of  the  closed  shop.  To  make  the 
record  very  clear,  we  of  the  association  are  opposed  to  the  closed  shop.  I  per- 
sonally feel  that  the  closed  shop  or  the  union  shop  are  not  evil  in  principle. 
The  evil  is  in  the  practices  which  have  grown  up  within  the  trade-union  apparatus 
in  relation  to  these  forms  of  union-management  agreements. 
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During  the  past  few  years,  I  have  talked  with  hundreds,  if  not  thousands,  of 
average  union  members  and  I  have  found  a  very  small  percentage  of  them  favor- 
able to  the  closed  shop.  More  of  them  are  willing  to  accept  the  union  shop, 
but  neither  of  the  propositions  are  genuinely  popular  with  the  little  fellow  who 
merely  pays  the  dues  which  keep  our  country's  union  leaders  happy  and  most 
of  our  unions  financially  strong.  It  is  my  conviction — a  conviction  based  upon 
close  contact  with  union  members — that  if  a  referendum  were  to  be  conducted 
among  the  rank-and-file  unionists  tomorrow  on  the  closed  or  union  shop  versus- 
any  other  form  of  union  contract,  the  former  two  would  be  overwhelmingly 
defeated.  But  there  is  no  hope  of  securing  such  a  referendum.  The  present 
group  of  labor  leaders  with  few  exceptions  are  not  interested  in  what  the  dues- 
payer  wants  or  thinks ;  they  are  interested  in  "speaking  for  labor."  Unfortu- 
nately for  the  good  of  the  entire  movement,  too  many  of  them  speak  not  for 
labor  but  to  the  laboring  man.     And  their  tones  are  not  always  genial. 

I  have  come  before  you  late  in  the  hearings  the  committee  has  been  conducting, 
and,  consequently,  I  have  the  advantage  of  a  survey  of  the  testimony  which  lias 
been  given  before  you.  I  haven't  read  much  in  it  which  seems  to  offer  any  help 
to  you  in  your  search  for  a  fair  and  equitable  solution  to  the  questions  which  are 
rooted  in  the  problem  of  labor  relations. 

Most  of  your  witnesses  have  been  vehement  "agin-ers."  On  one  side  have 
been  many  rather  obvious  proponents  of  the  "smack  labor  around"  theory,  and 
on  the  other  have  been  labor  leaders  who  ask  you  with  the  same  vehemence  to 
give  industry  "the  works."  Neither  of  these  attitudes  is  in  my  experience  forth- 
right. 

The  manufacturer  who  wants  to  turn  the  clock  back  30  years  to  the  law  of  club 
and  fang  in  labor  relations  is  too  short-sighted  to  be  a  safe  advisor.  Contrariwise, 
the  labor  leader  who  insists  that  everything  is  just  lovely  and  that  labor  can 
clean  its  own  house  if  only  it  is  left  strictly  alone,  ignores  the  cold  fact  that  labor 
has  done  nothing  toward  cleaning  that  house.  It  hasn't  even  asked  the  price  of 
a  good  broom. 

And  that  is  one  of  the  basic  troubles  with  labor  relations  today.  Too  many  of 
our  union  leaders  are  so  fearful  of  the  price  to  their  personal  power  of  good  public 
relations  and  activity  calculated  to  enhance  the  general  welfare  of  society  that 
they  won't  even  look  through  the  show  window  where  such  desirable  goods  are  on 
display.  A  great  many  of  management's  spokesmen  also  avoid  looking  through 
the  same  window. 

There  are,  however,  laws  which  control  the  more  vicious  tendencies  of  hard-shell 
employers.  There  is  no  adequate  control  over  the  union  leaders.  I  do  not  think 
the  American  public  will  approve  any  tampering  with  the  laws  which  protect  the 
legitimate  interests  of  organized  labor.  I  am  also  convinced  that  the  public  is 
ready  to  support  legislation  which  will  adjust  the  discrepancy  between  what  union 
leaders  say  they  are  about  and  what  they  are  doing. 

To  the  extent  that  union  leaders  are  taking  a  purely  negative  position  in  the 
search  for  remedies  for  the  inequities  which  infest  labor  relations,  they  show  an 
indifference  to  the  democratic  ideal  which  can  be  termed  nothing  less  than  stupid. 

All  too  many  of  them  seem  to  be  ignorant  of  the  meaning  of  Marcus  Aureliuss' 
statement :  "What  is  not  good  for  the  swarm,  is  not  good  for  the  bee."  That  re- 
mark uttered  pver  1,800  years  ago,  is  terribly  important  to  the  exact  situation 
with  which  we  are  confronted.  The  labor  leader  bee  seems  to  have  forgotten 
that  he  is  but  a  member  of  the  swarm. 

If,  by  dictatorships  in  our  unions,  15,000,000  of  our  citizens  can  be  coerced  into 
giving  up  many  of  their  fundamental  rights  as  citizens  in  return  for  whatever 
adjustment  of  their  grievances  with  management  the  dictator  union  boss 
chooses  to  process,  then  the  stage  has  been  set  for  that  form  of  control  over  our 
economic  life  which  is  fascism.  No  amount  of  glorification  of  the  deed  as  a  great 
advance  for  labor  and  the  welfare  of  the  common  man  will  change  the  nature 
of  its  denial  of  the  democratic  process. 

These  autocratic  machines  which  control  most  of  our  unions  are  not  a  recent 
development.  For  at  least  a  quarter  of  a  century,  the  working  railroad  men  of 
our  country,  members  of  the  so-called  Big  Four  railroad  unions,  have  been 
demanding  an  end  to  the  interbrotherhood  rivalries  which  were  at  least  partially 
responsible  for  the  situation  which  resulted  in  last  year's  transportation  strike. 
Their  cries  have  been  ignored  by  their  leaders.  Those  few  courageous  enough  to 
attempt  some  action  toward  a  settlement  of  the  condition,  have  been  instantly 
expelled  from  their  union.  Meanwhile,  the  leaders  are  driven  by  the  inexorable 
logic  of  their  position  to  more,  and  more  bitterly  contested,  struggles  with  rail- 
road management  in  the  attempt  by  each  of  them  to  prove  that  he  alone  is  fit  to 
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lead  railroad  workers.  Can  the  heads  of  these  powerful  organizations  now 
come  before  this  body  and  honestly  cry  that  "labor  will  clean  its  own  house  if 
left  alone?" 

Have  the  leaders  of  our  trade  unions  made  any  attempt  to  purge  their  constitu- 
tions of  their  many  abridgments  of  basic  rights  guaranteed  to  all  our  citizens  by 
the  Constitution  of  the  United  States?  If  they  have,  they  have  neglected  to  make 
a  note  of  the  fact. 

For  instance,  the  constitution  of  the  Brotherhood  of  Railroad  Trainmen,  whose 
president,  Alexander  F.  Whitney,  was  the  leader  in  last  year's  railroad  strike, 
contains  the  following  in  section  142:  "Any  member  *  *  *  circulating 
reports  liable  to  cause  trouble  or  injure  the  brotherhood  shall  be  expelled."  And 
next,  "Any  member  or  members  sending  letters  or  circulars  to  the  officials  of  a 
railroad  or  bus  company  on  a  real  or  fancied  grievance  in  which  he  criticizes  the 
action  of  his  committeemen  shall  be  expelled." 

In  other  words — and  President  Whitney  has  invoked  this  interpretation  of 
the  quoted  sections  repeatedly — any  member  of  the  trainmen  who  writes  criti- 
cally to  another  member  regarding  affairs  of  the  union  shall  be  expelled.  Any 
member  who  is  not  satisfied  that  his  grievance  has  been  handled  correctly  and 
who  takes  the  matter  up  with  the  railroad  superior,  shall  be  expelled. 

In  another  section  of  the  trainmen's  constitution  members  are  forbidden,  again 
under  penalty  of  expulsion,  even  to  exchange  letters  discussing  union  affairs 
unless  the  correspondence  has  been  first  submitted  to  the  organization's  president 
for  approval. 

At  the  1946  convention  of  the  brotherhood,  which  functioned  through  a  number 
of  committees  all  of  which  were  appointed  by  Mr.  Whitney,  no  move  was  made 
to  correct  the  rather  obvious  restrictions  upon  the  basic  civil  rights  of  the 
members. 

Yet  we  are  told  labor  unions  will  clean  their  own  premises  if  only  no  laws  are 
passed  making  such  action  necessary. 

(1)  It  is  to  be  noted  just  here  that  the  brotherhood's  convention  moved  to 
have  the  Railway  Labor  Act  amended  to  allow  the  closed  shop  and  the  dues 
check-off.  Only  last  week,  testifying  before  the  House  Committee  on  Labor,  Mr. 
Whitney  himself,  urged  that  legislation  be  instituted  which  would  legalize  the 
closed  shop  on  the  rails.  To  my  mind,  in  view  of  the  recent  activities  of  the 
brotherhoods,  passage  of  such  an  amendment  to  the  act  would  be  a  catastrophe 
not  only  for  the  public,  but  for  the  working  railroad  employee  as  well. 

The  argument  has  been  advanced  in  these  hearings  that  if  controls  are  placed 
upon  the  activities  of  union  leaders,  that  will  be  the  signal  for  an  all-out  attack 
upon  organized  labor. 

This  is  facile  and  dramatic,  but  even  a  casual  reading  of  history  negates  the 
argument. 

For  more  than  a  century ;  yes,  from  the  time  to  the  cordwainers  in  Philadel- 
phia shortly  after  our  Revolution,  the  welfare  of  working  people  has  been  a 
constant  preoccupation  of  our  lawmakers  and  our  citizenry  in  general.  For 
every  cruel  oppressor  of  workers  who  has  risen,  there  have  been  a  dozen  men  of 
good  will  to  deny  him  the  right  of  exploitation.  Despotism  whether  in  industry 
or  in  Government  has  had  short  shrift  at  the  hands  of  the  American  people.  I 
think,  perhaps,  many  of  those  who  presume  to  lead  organized  labor  should 
consider  this  fact  well. 

They  should  also — before  taking  a  position  of  utter  opposition  to  any  legis- 
lation which  might  free  the  common  union  duespayer  from  the  organizational 
serfdom  in  which  he  is  too  frequently  bound — remember  that  they  are  creatures 
of  the  honor  which  that  duespayer  has  given  them.  If  that  honor  is  not  earned, 
they  will  lose  both  the  duespayer  and  the  organization  he  has  erected,  to  protect 
himself  from  social  injustices. 

The  leaders  of  labor  cannot  with  probity  decry  exploitation  of  workers  by 
management  while  at  the  same  time  exploiting  the  union  members  as  grossly 
as  the  most  infamous  of  those  against  whom  they  shout. 

The  argument  that  legislation  to  rectify  the  more  abusive  tactics  which  have 
grown  up  in  labor  relations  will  unleash  a  plethora  of  antilabor  activity  which 
will  wreck  the  trade-union  edifice  is,  to  my  mind,  an  admission  of  the  weakness 
of  the  labor  chief's  position.  Strong  bastions  can  be  easily  defended.  Are 
they  telling  us  that  the  average  union  member  is  so  little  enthused  about  his 
organization  that  he  will  desert  it  at  the  first,  far-off  sound  of  battle? 

This  is  again  a  short  view  and  a  defamatory  concept  of  the  aspiration  and 
determination  of  the  American  worker. 
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The  folkways  and  mores  of  our  society  will  forbid  the  wrecking  of  the  trade- 
union  edifice.  Unions  are  well  admired  for  the  many  wholesome  gains  for 
society  as  a  whole  which  they  have  brought  about.  An  enlightened  Nation 
such  as  ours  is  not  likely  to  allow  any  selfish  group  to  slay  the  good  giant  which 
has  brought  dignity  and  prosperity  to  so  many. 

If  this  Congress  could  pass  legislation  outlawing  trade-unions,  the  unions 
would  survive.  The  Congress,  however,  would  not.  The  very  security  of  our 
state  demands  strong  unions.  The  survival  of  our  unions,  nevertheless,  de- 
mands the  utmost  democracy  within  the  lowest  or  the  weakest  branch  of  the 
organization. 

As  we  saw  in  the  rise  of  the  autocracies  which  were  our  enemies  in  the  war 
just  ended,  dictatorships,  whether  launched  in  the  name  of  the  many  or  of  the 
few,  of  nationalism  or  internationalism,  of  labor  or  antilabor,  have  always  led 
to  the  profound  disillusionment  of  their  well-wishers.  There  is  a  mounting  evi- 
dence that  a  great  many  trade-union  members  are  suffering  just  this  reaction 
toward  their  leaders. 

If  unions  in  order  to  survive  must  have  an  undemocratic  management  sup- 
ported by  the  closed  shop,  then  there  is  something  horribly  wrong  with  the  trade- 
union  idea. 

In  the  field  of  impositions  upon  union  members  under  the  closed  shop  there 
are  so  many  cases  in  the  record  that  one  is  perplexed  as  to  which  and  how  many 
to  cite. 

Only  a  few  months  ago  a  member  of  the  teamsters  union  in  Westchester 
County,  N.  Y.,  was  fined  $525  for  opposing  acts  of  his  local  officers.  He  had  to 
pay  this  heavy  fine  or  give  up  his  trade. 

Or  let  us  take  the  case  of  Albert  Olson,  of  Los  Angeles,  Calif.,  an  ex-member 
of  the  engravers'  union.  Mr.  Olson  is  a  Spanish-American  War  veteran,  who, 
from  all  reports  I  have  obtained,  is  a  fine  craftsman.  Following  his  discharge 
from  the  services  of  his  country  he  served  his  apprenticeship  as  an  engraver  and 
subsequently  worked  for  the  Chicago  Tribune  for  several  years,  for  the  Phila- 
delphia Inquirer,  and  other  newspapers  in  New  York,  as  well  as  commercial 
shops.  He  was  regarded  as  a  very  fine  etcher.  Later,  he  moved  to  California, 
where  he  bought  an  interest  in  a  commercial  engraving  plant.  Due  to  a  number 
of  circumstances,  none  of  which  were  connected  with  union  activity,  he  at  one 
time  went  into  the  shop  and  finished  some  rush  order  plates.  This  was  against 
union  rules,  and  for  so  doing  his  union  card  was  taken  away.  Although  he  is 
admittedly  a  good  workman  and  has  been  offered  several  jobs  in  this  chosen 
occupation  he  cannot  secure  employment  because  of  the  closed  shop  and  his 
-expulsion  from  the  union.  For  30  years  this  man  has  been  barred  from  the  trade 
he  learned  at  considerable  expense  and  in  which  he  had  experience  for  a  number 
of  years.  The  final  irony,  perhaps,  is  that  Mr.  Olson's  son  is  the  manager  of  one 
of  the  largest  engraving  plants  in  San  Francisco,  but  cannot  employ  his  own 
father  due  to  the  union's  prohibition. 

On  another  level,  the  situation  in  which  Mrs.  Anna  O'Brien  found  herself  as 
the  result  of  a  union  election  is  so  common  as  to  deserve  the  designation  of 
typical. 

Mrs.  O'Brien  had  for  several  years  been  the  president  of  local  207,  affiliated 
with  the  United  Cannery,  Agricultural  Packing  and  Allied  Workers  of  America. 
CIO.  She  was  opposed  for  reelection  by  one  Pappas.  The  campaign  was  one  of 
those  in  which  charges  of  Communist  support  and  anti-Communist  activity  were 
tossed  recklessly,  and  in  the  end  Pappas  won.  After  her  defeat  some  of  her 
remarks  in  the  heat  of  the  campaign  were  considered  by  the  victorious  Pappas 
to  be  inimical  to  the  welfare  of  the  union.  Brought  up  on  charges  preferred  by 
her  successful  opponent,  she  was  held  for  trial,  but  the  actual  hearings  were  never 
conducted.  Three  months  later  her  employers  received  a  note  from  Pappas  which 
ordered  that  Mrs.  O'Brien  be  taken  off  the  nay  roll  as  "unbecoming  a  member  of 
the  union."  In  the  resulting  lawsuit  Mrs.  O'Brien  was  restored  to  union  member- 
ship and  her  job.  The  cost  of  the  legal  battle,  however,  was  about  $1,000.  Obvi- 
ously, this  was  a  heavy  drain  upon  the  finances  of  a  woman  employed  in  the 
wholesale  grocery  business. 

So  it  will  be  seen  that  the  price  of  defeat  in  a  union  political  fight  can  be  the 
loss  of  a  member's  job.  I  have  the  record  of  more  than  100  cases  similar  to  this 
in  various  unions — A.  F.  of  L.,  CIO,  and  railroad  brotherhoods. 

Of  course,  in  the  case  of  the  railroad  brotherhoods  expulsion  does  not  mean 
loss  of  the  worker's  employment.  But  it  does  mean  that  he  is  denied  organiza- 
tional support  in  any  dispute  he  may  have  with  the  railroad's  officers.  To  this 
extent  he  is  left  to  battle  alone  as  best  he  can  in  any  embroilment.    Despite  this 
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fact,  he  is  still  forced  to  work  under  a  contract  negotiated  by  the  union  which 
no  longer  will  represent  him. 

Incidentally,  I  would  like  just  here  to  note  that  when  Mr.  Cecil  DeMille  testi- 
fied before  this  committee,  he  made  some  remarks  about  the  benefits  derived 
by  workers  in  the  railroad  industry  from  the  Railway  Labor  Act.  From  my 
own  experience  with  the  act,  I  find  these  benefits  are  more  celebrated  than, 
practical. 

In  February  1946  I  prepared  a  statement  which  was  made  before  the  old 
Senate  Committee  on  Labor  and  Education  by  Mr.  Martin  Miller,  then  legisla- 
tive representative  of  the  Brotherhood  of  Railroad  Trainmen.  That  statement 
pointed  out  the  grave  weaknesses  of  the  act.  Without  using  valuable  time  here 
to  review  it,  I  would,  nevertheless,  like  to  suggest  that  before  any  labor  legis- 
lation similar  to  the  act  be  considered,  the  committee  could  well  afford  to  review 
that  testimony. 

One  of  the  greatest  hindrances  to  a  free  and  democratic  trade  unionism  in 
America,  is,  I  am  convinced,  the  cult  of  the  leader  infallible  which  has  grown 
up  around  the  present  group  of  union  chiefs.  This  has  become  so  prevalent 
that  many  of  the  upper-bracket  officers  denounce  any  criticism  of  their  acts  as 
"invidious  propaganda  intended  to  wreck  the  union." 

This  is  arrant  nonsense.  It  reminds  me  of  the  remark  Abraham  Lincoln  once 
made :  "Men  are  not  flattered  by  being  shown  that  there  has  been  a  difference 
of  purpose  between  the  Almighty  and  them." 

Only  one  or  two  of  our  current  crop  of  union  leaders  perhaps  would  have 
the  presumption  to  suggest  that  the  Almighty  abdicate  in  their  favor,  but  I 
know  quite  a  few  who  would  think  it  thoroughly  right  for  them  to  give  the 
Supreme  Power  a  bit  of  advice  about  how  the  universe  should  be  run. 

As  I  said  in  the  beginning,  I  am  not  concerned  per  se  with  the  institution 
we  know  as  the  closed  shop.  I  am  opposed  to  the  closed  shop,  the  union  shop, 
or  any  apparatus  which  restricts  the  union  member's  right  to  free  choice  of 
employment  and   bargaining  representative. 

I  am  sure  that  the  members  of  this  committee  have  heard  all  the  legalistic 
arguments  both  for  and  against  the  devices  generally  listed  as  "union  security" 
agreements.  My  own  opinion  is  that  if  the  trade-unions  must  have  an  artificial 
modus  operandi  to  insure  their  security,  the  organized  labor  machine  needs 
a  very  thorough  overhauling.  I  am  opposed  to  the  closed  shop  because  it  removes 
the  element  of  good  management  from  the  delicate  work  of  labor  negotiations. 
All  too  often,  under  a  closed-shop  agreement,  the  matter  of  representing  the 
workers,  which  is  the  moral  duty  of  union  leaders,  is  neglected  while  the  energy 
which  might  go  into  it  is  siphoned  off  to  the  maintenance  of  the  power  of  the 
union  hierarchy. 

I  think  unions  should  be  willing  and  able  to  win  the  support  of  workers  on 
the  basis  of  pure  trade  union  activity  on  the  economic  and  social  level. 

There  may  have  been  a  time  when  unions  needed  the  security  which  was 
to  be  gained  from  a  tight  control  of  the  workers.  Now  that  there  are  laws  such 
as  the  National  Labor  Relations  Act  which  protect  the  union's  right  to  organize 
and  the  member  from  abuse  by  his  employer  for  joining  the  union,  such  controls 
are  both  unnecessary  and  dangerous. 

It  is  said  by  many  trade-union  officers  that  a  member  signs  away  some  of  his 
individual  and  constitutional  rights  when  he  joins  a  union.  I  think  it  is  an 
accepted  tenet  of  our  law  that  no  man  can  sign  away  his  freedoms.  Unfor- 
tunately, under  many  of  the  practices  common  to  union  leadership,  the  average 
member  is  not  only  deprived  of  his  basic  liberties,  but  under  these  union  regula- 
tions as  interpreted  by  the  organization's  boss,  he  is  also  forced  into  a  condition 
but  little  removed  from  slavery. 

Even  some  of  our  courts  have  held  under  the  voluntary-association  formula, 
that  the  union  member  is  not  entitled  to  redress  at  law  for  wrongs  against  him 
by  his  leaders. 

I  am  not  here  concerned  with  the  matter  of  strikes.  Bad  as  these  wars  be- 
tween unions  and  industries  are,  we  must  realize  that  in  a  democracy  we  will 
always  have  them.  No  machinery,  no  matter  how  carefully  conceived  or  how- 
perfect,  can  completely  avoid  an  occasional  test  of  strength  between  die-bard 
antagonists.  The  phenomenon,  nevertheless,  can  be  greatly  confined  by  legisla 
tion  which  makes  it  possible  for  the  workers  rather  than  the  union  bureaucrats 
to  determine  if  they  will  engage  in  a  work  stoppage. 

We  cannot  hope  that  machinery  can  be  created  en  masse  which  will  eliminate 
painlessly  the  stresses  and  power  struggles  at  the  base  of  industrial  conflict. 
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As  things  are  now,  the  very  men  who  have  failed  at  the  highly  technical  busi- 
ness  of  labor-contract  negotiation  are  the  ones  who  decide  that  they  can  success- 
fully conduct  a  test  of  power.  The  commonplace  strike  vote  is  devoid  of  any- 
thing remotely  approaching  the  idealized  democratic  free  choice.  Ballots  are 
shoved  at  a  worker  by  his  union  representative  and  he  is  required  to  make  Ids 
decision  about  the  matter  then  and  there.  The  exceptions  to  this  practice  are  so 
infrequent  that  they  can  be  justly  cataloged  as  proofs  of  the  rule. 

Notwithstanding  all  this,  I  think  in  considering  the  formulation  of  labor  laws 
we  should  carry  in  our  heads  the  warning  which  the  notable  Ruins  Choate 
uttered  in  these  very  chambers  over  100  years  ago — to  be  exact — on  July  2,  1841. 
Senator  Choate  said:  "The  final  end  of  government  is  not  to  exert  restraint  but 
to  do  good." 

Thus,  regardless  of  the  obvious  fact  that  many  labor  leaders  abuse  their  power 
over  union  members  and  even  though  they  seek  always  greater  power  in  the 
Nation,  we  should  be  ever  conscious  of  the  fact  that  they,  too.  will  pass.  What 
is  needed  is  a  method  for  releasing  the  intelligence  and  the  good  will  of  the 
average,  patriotic,  dues-paying  union  member.  We  should  strive  to  make  provi- 
sions so  that  he  will  not  be  likely  again  to  come  under  a  condition  of  serfdom 
such  as  he  now  occupies. 

I  realize  that  much  of  what  I  have  said  previously  is  negative.  It  has  been 
necessarily  so  in  order  to  sketch  in  the  evils  besetting  the  trade-union  structure 
as  I  see  them. 

Any  statement  made  before  this  committee,  however,  is  of  no  use  to  it  unless 
it  contains  positive  recommendations.  It  is  my  purpose,  consequently,  to  state  a 
proposition  and  then — in  what  may  be  termed  a  parliamentary  manner — to 
speak  on  the  motion. 

I  propose  to  show  that  the  attempt  to  merely  regulate  the  unions  will  fail,  but 
that  an  effort  to  do  good  for  the  trade-union  member  will  be  highly  fruitful. 

I  know  that  what  I  am  about  to  suggest  will  be  immediately  attacked  by  the 
advocates  of  unrestricted  power  for  the  unions  as  an  attempt  to  smash  the  unions. 
That  is  to  be  expected.  Neither  do  I  contend  that  the  plan  I  am  about  to  propose 
will  not  have  some  weaknesses.  But,  as  the  learned  Mr.  Justice  Stone  stated  in 
his  famous  dissenting  opinion  in  the  Triple-A  case,  "we  are  faced  with  a  condi- 
tion, not  a  theory."  It  is  all  too  apparent  to  this  committee,  I  am  sure,  that  the 
evil  of  which  I  speak  is  real  and  that  something  must  be  done  about  it. 

As  between  no  legislation  at  all,  and  legislation  that  will  serve,  at  least  in 
some  measure,  to  protect  the  ordinary  civil  rights  of  the  rank-and-file  worker 
against  the  autocratic  powers  of  some  labor  czar,  one  must  necessarily  choose 
the  path  of  remedial  legislation.  At  the  present  time,  the  aggrieved  worker  must 
go  through  a  long  and  lengthy  process,  more  often  than  not  ending  in  complete 
frustration,  in  order  to  combat  the  arbitrary  acts  of  a  labor  dictator  and  his 
hand-picked  stooges  acting  as  a  kangaroo  court :  What  I  propose  is  a  method 
whereby  the  aggrieved  worker  will  have  recourse  to  a  court  of  justice,  which  can 
sit,  hear,  and  decide  grievances  fairly,  quickly,  and  inexpensively,  without  fear 
of  reprisal  from  the  very  ones  who,  in  the  first  instance,  caused  the  grievance  to 
arise. 

Unions  are  here  to  stay.  They  are  part  of  the  very  warp  and  woof  of  a  demo- 
cratic society.  Every  society  which  has  negated  the  right  of  unions  to  exist  in 
particular,  also  has  denied  the  right  of  the  democratic  process  in  general.  How- 
ever, the  rights  and  privileges  of  unions  are,  as  inevitably  they  must  be,  accom- 
panied by  certain  duties  and  responsibilities.  To  paraphrase  the  words  of  the 
great  Mr.  Justice  Holmes,  a  democratic  society  cannot  live  while  adhering  to 
the  precepts  of  Herbert  Spencer's  social  static. 

Unions  owe  the  duty  of  serving  the  needs  and  desires  of  their  members.  As 
institutions  affected  with  a  public  interest,  they  are  also  responsible  for  their 
actions  to  the  general  public.  In  a  democracy,  arbitrary,  unreasonable,  and 
unfair  practices  and  procedures  can  no  more  be  tolerated  of  unions  than  of 
employers  and  other  significant  segments  of  society.  And  where  unions  are 
unwilling,  or,  because  of  fear  of  reprisal  on  the  part  of  individual  workers, 
unable  to  clean  up  an  unhealthy  situation,  then  the  general  public,  acting  through 
its  duly  elected  representatives,  must  step  into  the  breach. 

Without  in  any  way  undermining  unions'  rights  to  existence,  certain  controls 
could  be  exercised  by  the  people  to  insure  the  democratic  functioning  of  unions. 
For  example,  it  should  be  possible  to  require  unions  to  obtain  Federal  charters 
in  order  legally  to  enter  into  contracts  with  employers.  Such  charters  would 
be  revoked  on  proof,  substantiated  in  a  court  of  law,  that  the  leaders  of  the 
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union  had  been  guilty  of  undemocratic  practices.  The  unions  would  be  required 
to  tile  copies  of  their  constitutions  with  the  agency  charged  with  the  responsibility 
of  issuing  charters.  In  the  same  way  that  corporations  are  now  required  to 
■comply  with  certain  minimum  conditions,  so  also  those  seeking  union  status 
would  be  compelled  to  guarantee  in  their  constitutions  democratic  rights  and 
privileges  to  their  members. 

If  unions  are  to  be  made  responsible  for  their  contracts  and  obligations, 
then  they  should  be  made  wholly  responsible.  Under  this  plan,  the  union  would 
not  be  able  to  contract  with  an  employer  if  it  did  not  have  a  charter.  It  would, 
in  the  case  of  refusal  to  become  a  chartered  body — or  in  case  of  acts  which  de- 
manded the  revocation  of  its  charter — have  the  status  of  a  club  only.  It  would 
have  no  bargaining  right  with  any  employer. 

The  minimum  requirements  for  a  union  charter,  should  be — 

(i)    A  democratic  constitution 

There  is  no  hazard  to  the  security  of  unions  in  prohibiting  them  from  exer- 
cising powers  not  given  even  to  this  Congress.  Rights  of  free  speech,  freedom 
Of  religion,  of  the  press  and  assembly  are  ba.sic  to  our  form  of  Government.  They 
are  denied  most  members  of  unions  today.  Such  union  "constitutional"  pro- 
visions as  I  mentioned  a  while  back  in  the  "law"  of  the  Brotherhood  of  Railroad 
Trainmen  should  be  rigorously  eliminated.  A  voluntary  association,  no  matter 
how  much  legalistic  excuse  may  be  made  for  it,  has  no  powers  superior  to  those 
denied  the  Government  itself. 

(2)  Annual  financial  statements  to  members 

This  is  a  practice  now  of  mauy  unions.  Others  merely  make  such  reports  to 
officers  who  are  supposed  to  keep  them  available  for  members'  scrutiny. 
Unfortunately  many  union  officers  take  a  view  that  the  document  is  for  their 
own  use.  I  know  of  at  least  one  instance  where  a  member  was  expelled  for  in- 
sisting that  he  be  allowed  to  make  a  copy  of  the  report.  All  unions  should  be 
required  to  render  these  reports  at  least  every  quarter  to  all  members. 

(8)  Strike  ballot  by  secret  vote 

I  discussed  previously  the  methods  generally  practiced  in  the  conduct  of  strike 
votes.  I  think  the  justice  of  this  requirement  is  too  obvious  to  need  much  com- 
ment. It  should  be  conducted  by  an  impartial  agency  outside  the  union.  The 
machinery  already  set  up  within  the  Labor  Board  for  the  conduct  of  representa- 
tion votes  would,  I  think,  be  adequate. 

(4)  Election  of  officers  by  secret  ballot 

This,  too,  needs  little  comment.  The  machiuery  should  be  arranged  so  that 
no  member  of  the  union  would  ever  see  the  completed  ballots  until  an  outside 
agency  had  tabulated  them.  Again,  the  practices  surrounding  representation 
votes  seem  a  good  method  to  follow. 

(5)  No  picketing  or  work  stoppage  by  one  union  after  another  union  has  obtained 
a  majority  for  representation  purposes  by  secret  vote  held  by  NLRB 

The  jurisdictional  strike  must  be  ended.  Even  union  die-hards  admit  its 
danger  to  both  industry  and  the  public.  If  unions  are  free  for  a  minimum  period 
of  1  year  from  having  to  defend  the  right  of  representation,  they  will  be  removed 
from  the  hazard  of  incessant  raiding.  If  the  unit  for  bargaining  purposes  is 
maintained  for  such  a  minimum  period  as  suggested,  the  union  also  will  have 
ample  opportunity  to  demonstrate  to  the  workers  its  ability  to  properly  repre- 
sent them. 

It  would  also  be  advisable  to  include  in  this  regulation  a  prohibition  against 
jurisdictional  strike  at  the  end  of  the  year  until  the  vote  has  been  conducted  by 
the  designated  agency.  Thus  as  the  result  of  the  vote  would  be  announced, 
within  the  time  limit  of  the  prohibition  agaihst  a  strike,  one  agreement  would 
merge  smoothly  into  the  next  and  there  would  be  no  cause  for  a  test  of  strength 
on  the  picket  line. 

(6)  Admit  to  membership  any  qualified  person 

Again  I  think  the  simple  justice  of  this  requirement  is  obvious.  The  aged 
and  fantastic  requirements  for  membership  of  many  of  our  unions  are  rooted 
in  the  fraternal  idea.  These  may  have  been  necessary  in  the  days  when  union 
membership  was  frequently  cause  for  dismissal  from  an  employer's  service,  but 
the  Wagner  Act  has  removed  this  danger  to  the  individual.  About  the  only 
purpose  presently  served  by  the  black  ball,  committees  of  admission,  blood  oaths, 
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etc.,  is  to  maintain  a  system  whereby  even  so  few  as  four  or  five  fuglemen  of  the 
union's  leader  or  branch  officers  can  deny  membership  to  anyone  they  dislike.  No- 
reason  need  be  stated.  A  mere  three  black  balls  are  enough  to  bar  the  worker 
from  union  membership.  It  is  my  contention  that  any  man  forced  to  work  under 
a  contract  negotiated  by  a  union  should  have  the  right  of  membership  and  a 
voice  in  the  activities  of  the  unit  holding  the  representation  agreement. 

It  is  likely  that  in  order  to  administer  such  a  law  as  I  have  outlined,  it  would 
be  desirable  to  create  a  labor  court  with  ample  jurisdiction  to  enable  it  to  adjudi- 
cate all  matters  concerned  with  the  operation  of  unions  under  their  charters. 

This  court  should  be  in  two  parts  with  final  appeal  to  the  Supreme  Court  of 
the  United  States. 

The  lower  courts,  parts  1  and  2  should  be  in  (1)  a  trial  court  devoted  exclusively 
to  labor  cases  with  plenary  power,  jurisdiction  otherwise  coequal  to  the  United 
States  district  courts.  Trial  by  jury  should  be  guaranteed.  Part  2  s]  ould  be 
a  three-man  court.  This  would  be  like  part  1  a  special  court  devoted  exclusively 
to  hearing  appeals  from  part  1. 

The  suggestion  for  this  special  labor  court  is  based  upon  two  advantages. 
First,  its  justice  would  be  specialists  in  labor  law  and  practices ;  second,  obvi- 
ously as  time  moves  forward  there  will  be  an  increasing  docket  of  labor  cases 
which  would  easily  clog  the  dockets  of  existing  courts  so  that  they  would  be 
unable  to  move  the  cases.  The  labor  court  would  remove  from  the  established 
judiciary  all  responsibility  for  labor  cases.  The  final  appeal  to  the  Supreme 
Court  of  the  United  States  is,  of  course,  highly  desirable. 

It  has  been  said  frequently  in  these  hearings  that  the  people  of  the  United 
States  expect  this  Congress  to  take  some  action  toward  ameliorating  the  stresses 
inherent  in  the  labor-relations  problem. 

Some  of  your  witnesses  have  even  gone  so  far  as  to  indicate  that  this  body 
was  elected  with  a  mandate  to  curb  the  power  of  unions. 

These  speakers  probably  believed  what  they  were  saving,  but  I  fear  their 
enthusiasm  for  restrictions  greatly  influenced  their  judgment. 

The  people  of  our  country  do  want  something  done  about  the  union  situation,. 
but  I  doubt  very  much  if  they  are  ready  to  accept  legislation  which  will  hamper 
the  legitimate  function  of  trade  unions. 

The  proposal  I  have  just  made  isn't  just  an  "off  the  cuff"  idea — it  has  been 
carefully  considered  and  is  the  result  of  many  hours  of  argument  and  discussion 
with  responsible  members  of  trade-union  bodies.  These  men  are  just  as  im- 
patient with  the  dictatorial  practices  of  union  leaders  as  you  or  I  could  possibly 
be.  They  know  that  the  dues-paying  members  of  the  union  are  resentful  of 
much  that  is  being  done  in  their  name.  Rank-and-file  unionists  will  support 
legislation  which  promises  to  put  the  control  of  unions  in  the  hands  of  those 
who  pay  the  costs  whether  of  day-to-day  operation  or  in  lost  wages  due  to  strikes. 

I  do  not  believe  that  the  elections  last  fall  were  a  mandate  to  "crack  down" 
upon  unions,  but  I  do  think  the  15,000,000  unsung  union  members  and  the  general 
public  will  welcome  laws  which  provide  a  base  for  democratic  control  of  the 
unions. 

Hedged  about  with  proper  safeguards,  it  should  be  possible  to  grant  their 
demand  for  reforms.  As  unions  are  now  undeniably  quasi-public  institutions, 
the  leaders  must  realize  that  their  offices  are  positions  of  great  public  trust. 
They  must  accept  responsibility  to  the  public. 

The  closed  shop  is  certainly  the  most  easily  discernible  element  of  the  matter, 
but  not  the  whole.  Industry-wide  bargaining  is  only  one  phase  of  the  entire 
problem.  The  jurisdictional  strike  is  something  nobody  wants,  but  it  is  an  evil 
which  the  present  leaders,  caught  in  the  web  of  political  maneuvering  and 
personal  antagonisms,  are  incapable  of  correcting. 

The  people  want,  and  justly  so.  an  end  to  the  relatively  uncontrolled  power 
of  union  leaders. 

This  Congress  can  give  them  tifat  relief.  For  15  years  union  bosses  have 
grown  more  and  more  powerful  under  a  Government  policy  of  collaboration  with 
them.  The  people  are  fed  up  with  all  that  but  they  do  not  wish,  nor  will  they 
tolerate,  a  policy  aimed  at  the  destruction  of  unions. 

Give  the  union  member  freedom  to  speak  and  to  act  within  his  organization 
and  the  specter  of  union  monopoly  of  labor  will  disappear.  That  is  what  I 
believe  the  people  want. 

That,  I  am  confident,  is  what  this  Congress  will  bring  about. 

The  Chairman.  The  next  witness  is  Mr.  Walter  Batezel,  editor  of 
the  Progressive  Labor  World. 
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STATEMENT    OF    WALTER    R.    BATEZEL,    EDITOR,    PROGRESSIVE 
LABOR  WORLD,  AND  MEMBER,  AMERICAN  NEWSPAPER  GUILD 

The  Chairman.  I  think  you  are  testifying  at  the  request  of  Senator 
Smith,  of  New  Jersey? 

Mr.  Batezel.  Yes.  I  would  like  to  make  it  clear,  gentlemen,  that  I 
am  not  representing  either  the  Progressive  Labor  WorM  or  the  Amer- 
ican Newspaper  Guild  of  which  I  happen  to  be  a  member,  which  is 
also  CIO. 

I  think,  to  save  the  time  of  the  committee,  would  it  be  permissible 
for  me  to  refer  to  excerpts  on  S.  55  as  filed  in  this  brief  rather  than  to 
do   it   otherwise?     That    is,   I    have   prepared   no   summary    of    it. 

The  Chairman.  We  would  be  glad  to  have  you  handle  it  as  you  wish. 
You  have  about  a  half  an  hour.  We  will  have  to  close  a  little  before  12. 

Mr.  Batezel.  Gentlemen,  I  would  like  to  say  that  to  my  mind  S. 
55  has  many  desirable  features  which  I  believe  would  help  stabilize 
labor-industrial  relations  in  the  United  States. 

The  Chairman.  You  will  have  to  speak  a  little  bit  louder,  I  think. 

Mr.  Batezel.  I  happen  to  have  a  cold. 

To  my  mind,  the  whole  question  of  balancing  the  legal  right  must 
be  done  in  such  a  way  as  to  advance  collective  bargaining  and  its  pro- 
cedures. The  legislation  finally  enacted  must  not  oifer  a  question  on 
either  side  of  impairing  the  progress  of  such  bargaining. 

As  to  the  bill  itself,  I  see  no  objection  to  a  Federal  mediation  board, 
providing  it  is  composed  of  conscientious  men.  I  do  not  think  any 
such  board  would  fare  any  worse  than  any  similar  board  we  have  had 
up  to  this  time. 

As  to  the  60-day  cooling-off  period,  I  think  that  this  could  be  tried 
but  probably  a  30-day  period  might  work  better.  If  it  should  fail  to 
bring  about  agreements  sooner  and  minimize  strikes,  then  in  all  jus- 
tice it  should  be  repealed,  but  we  should  at  least  try  it. 

I  do  not  think  unions  should  say  "no"  to  something  possible  of 
success. 

I  favor  equal  penalties  under  the  provisions  of  this  law  for  both 
labor  and  management. 

Title  II  of  the  bill  would  apparently  prevent  a  check-off  of  union 
dues  from  wages,  and  ban  unemployment  funds.  I  do  not  think  these 
subjects  should  be  removed  from  the  realm  of  collective  bargaining. 

As  to  section  202  concerning  supervisory  employees,  I  see  no  reason 
why  foremen  should  be  encouraged  or  discouraged  in  joining  a  union. 
If  it  is  written  into  law  that  they  may  join  unions  but  without  protec- 
tion of  the  Wagner  Act,  which  this  bill  apparently  does,  there  is  a 
question  in  my  mind  as  to  whether  the  law  would  not  be  discrimina- 
tory against  such  an  individual's  constitutional  rights. 

I  will  admit  that  the  foreman  is  in  sort  of  a  twilight  zone.  He  rep- 
resents management,  and  yet  he  may  be  denied  in  certain  industries 
the  rights  to  which  he  is  entitled  through  bargaining  of  his  own. 

I  am  thoroughly  in  accord  with  section  203.  Unions  now  are  suable 
in  Federal  courts  and  most  States,  and  certainly  the  sanctity  of  con- 
tract should  not  be  opposed  as  a  matter  of  policy  by  any  union. 

No  doubt  there  would  be  employers  lacking  social  conscience,  who 
would  seek  to  harass  and  hamstring  unions  with  every  legal  device 
at  their  command,  but  the  additional  fact  that  any  judgments  obtained 
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under  the  act  would  be  enforceable  only  against  the  union  and  not 
against  individual  members,  might  convince  some  labor  leaders  they 
must  get  out  of  office  if  they  fail  to  keep  their  union  responsible. 

As  to  the  section  dealing  with  secondary  boycotts,  I  think  this 
probably  should  be  left  to  separate  legislation  after  thorough  study. 
Some  boycotts  have  been  justified;  others  have  not  been.  To  ban  all 
such  boycotts  by  legislation  would  be  tantamount  to  infringing  upon 
justified  strike  techniques  in  many  cases. 

This  could  be  a  license  by  law  to  make  all  strikes  ineffective  in 
many  industries,  and  thus  remove  the  teeth  from  a  strike,  however 
justified  the  strike  may  be.  This  applies  to  handling  of  struck  work 
in  many  cases. 

Probably  it  might  be  advisable,  after  a  thorough  study,  in  separate 
legislation  to  decide  or  to  define  what  is  a  secondary  boycott  and  what 
is  not.  There  may  be  a  legal  boycott  probably;  others  may  be  illegal. 
How  that  would  be  determined  is  certainly  a  job  for  any  man. 

The  Chairman.  You  cite  one  type  of  secondary  boycott  and  you 
say,  "Would  it  be  fair  to  a  strike  of  printers  to  permit  their  employer 
to  have  the  type  set  elsewhere  in  a  nonunion  shop,  and  the  type  or 
matrix  of  the  type  then  delivered  to  the  employer,  thus  nullifying  the 
strike?"  The  question  is,  What  would  they  be  doing?  Do  you  mean 
they  should  be  permitted  to  perhaps  picket  the  nonunion  shop? 

Mr.  Batezel.  I  do  not  think  they  probably  would  be  interested  in 
picketing  a  nonunion  shop. 

The  Chairman.  Where  is  the  secondary  boycott  in  it?  That  is 
what  I  want  to  know. 

Mr.  Batezel.  Some  union  leaders  consider  that  as  a  secondary 
boycott. 

The  Chairman.  I  would  not  think  it  was.  I  would  be  glad  to 
consider  it  in  connection  with  our  definition. 

What  other  secondarv  boycotts  are  there  that  you  think  would  be 
legal? 

Senator  Ball.  May  I  ask  in  connection  with  that  one?  I  suppose 
the  refusal  of  the  printers  in  the  second  shop  to  work  on  this  job 
would  be  in  effect  a  secondary  boycott,  would  it  not? 

Mr.  Batezel.  I  think  that  may  be  construed  as  such;  yes. 

Senator  Ball.  That  is  what  you  are  talking  about?  The  refusal 
of  the  printers  in  the  second  shop  to  set  type? 

Mr.  Batezel.  That  is  right. 

The  Chairman.  The  second  shop  is  a  nonunion  shop  in  the  example 
stated,  so  that  could  not  be  it. 

Mr.  Batezel.  He  is  speaking  of  another  union  shop. 

The  Chairman.  Yes.    Well,  that  could  be. 

Mr.  Batezel.  However,  I  think  that  Congress  should  go  very  softly 
in  enacting  any  legislation  affecting  the  secondary  boycott.  No  doubt 
there  are  many  abuses  of  it.    On  the  other  hand 

The  Chairman.  Of  course,  in  your  second  instance  of  10  plants 
of  the  same  corporation,  there  is  no  secondarv  boycott  involved  in 
that  at  all. 

Mr.  Batezel.  Well,  to  my  mind,  that  is  what  probably  was  meant 
by  the  secondary  boycott  in  the  bill. 

The  Chairman.  No.  However,  go  ahead.  I  have  not  been  able  to 
find  more  than  some  very  mild  things  which  could  easily  be  exempted 
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that  are  in  this  so-called  class  of  legitimate  secondary  boycotts.  I 
keep  hearing  about  them,  but  I  have  not  fqund  any  examples  where 
they  seem  to  me  particularly  legitimate  and  still  really  fall  within  the 
classification  of  secondary  boycotts  injuring  the  third  person's  legiti- 
mate business. 

Mr.  Batezel.  Well,  gentlemen,  proceeding  on  to  the  question  of 
jurisdictional  strikes,  no  matter  what  the  motivating  factor  in  juris- 
dictional strikes,  they  are  economically  indefensible.  I  think  they 
should  be  outlawed,  but  I  see  a  loophole  in  this  very  necessary  legis- 
lation which  would  unwittingly  give  comfort  and  strength  to  an 
unscrupulous  employer. 

I  refer  to  the  possibility  that  under  this  section  such  an  employer 
could  create  a  jurisdictional  strike  all  his  own  by  merely  inspiring  the 
organization  of  a. company  union  for  the  purpose  of  clashing  with  a 
legitimate  union.  He  could  then  proclaim  such  a  strike,  artificial 
though  it  may  be,  in  an  attempt  to  hamper  or  break  the  legitimate 
union  and  thus  keep  his  shop  or  plant  virtually  free  from  all  union- 
ization. 

I  am  thoroughly  in  accord  with  the  section  that  unions  should  regis- 
ter and  familiarize  their  members  with  an  annual  financial  statement 
in  order  to  qualify  as  bargaining  agents.  Anyone  who  has  nothing  to 
hide  in  America  has  nothing  to  fear  under  law. 

I  do  not  think  the  bill  is  punitive  in  intent,  but  every  safeguard 
should  be  provided  in  making  sure  it  will  not  become  so  in  execution 
or  administration. 

If  we  must  constantly  have  stop-gap  legislation,  now  to  curb  labor 
and  then  to  curb  management,  in  order  to  have  some  semblance  of 
industrial  peace  and  social  justice,  we  surely  will  be  living  in  a  mis- 
anthropic paradise. 

I  do  not  think  that  labor  and  industry  will  be  forever  inaccessible 
to  any  constructive  ideas.  It  is  a  question  of  both  sides  getting  down 
at  the  bargaining  table  and  building  faith.  We  certainly  cannot  legis- 
late faith,  and  if  we  enact  any  labor  legislation  at  this  time  which  is 
going  to  destroy  a  tendency  on  the  part  of  either  to  get  along  with 
each  other,  we  will  be  that  much  farther  back  from  the  point  we  have 
progressed  to  up  to  this  time. 

Both  have  a  moral  responsibility  to  become  better  acquainted.  A 
bit  of  self-examination  by  both  would  please  the  public.  Neither 
should  be  the  slave  or  master  of  the  other.  While  we  cannot  expect  any 
law  to  make  them  Siamese  twins,  we  can  hope  this  law  might  inspire 
them  to  become  better  working  partners  in  the  responsibility  of 
strengthening  our  national  economy  through  steady,  stabilized  produc- 
tion that  supplies  not  only  a  part  of  the  population  but  all  the  popula- 
tion. Along  this  path  lies  higher  wages,  shorter  hours  and  lower 
prices,  as  well  as  fair  profits. 

I  would  like  to  agree  with  Mr.  William  Green,  president  of  the 
American  Federation  of  Labor,  when  he  made  the  suggestion  before 
this  committee  that  both  CIO  and  AFL  get  together.  Once  they  do 
consolidate  and  kick  the  Communists  out  of  the  labor  movement,  they 
will  make  a  great  contribution  and  find  a  good  path  of  cooperation 
with  management. 

I  believe  that  once  this  is  accomplished,  this  Nation  can  expect 
harmonious  labor-management  relations  to  emerge  more  and  more 
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strikingly  as  time  goes  on — for  the  pressures  of  the  situation  then  will 
steadily  extrude  that  very  thing. 

If  labor  cannot  or  wiJl  not  accept  responsibility  of  such  a  law  as  1 
have  commented  upon,  then  it  would  be  time  to  think  of  enacting  other 
laws  in  this  field.  If  labor  does,  and  the  law,  over  a  period  of  time, 
proves  to  improve  collective  bargaining  procedures,  there  will  be  no 
need  for  other  legislation. 

If  it  implants  a  new  motive  of  responsibility  in  labor  without  in- 
spiring management  with  the  belief  their  old  motives  will  receive 
fuller  scope  for  action,  then,  I  say,  this  law  will  succeed. 

The  Chairman.  I  take  it  you  think  the  general  bases  of  things  done 
in  S.  55  are  all  right,  with  some  corrections,  but  you  are  opposed  to 
other  legislation  relating  to  closed  shop  and  industry-wide  bargaining. 
Is  that  right? 

Mr.  Batezel.  Yes.  I  think  the  closed  shop  has  proved  of  worth  to 
some  employers  as  well  as  the  employees,  and  I  do  not  think  it  should 
be  disturbed. 

Senator  Ellexder.  I  may  have  misunderstood  you,  but  did  you  say 
secondary  boycotts  should  be  treated  separately  I 

Mr.  Batezel.  I  think  it  should  be  the  subject  of  separate  legislation 
rather  than  remain  in  S.  55. 

Senator  Ellexder.  Why '. 

Mr.  Batezel.  I  think  this  bill  as  enacted,  without  the  secondary  boy- 
cott, will  put  labor  in  a  much  better  frame  of  mind  to  cooperate. 

Senator  Ellendee.  What  would  be  the  difference  whether  you  leave 
it  in  S.  55  or  have  another  act  making  it  unlawful  ? 

Mr.  Batezel.  Only  because  of  the  impression  upon  labor  itself. 

Senator  Ellen der.  But.  in  effect,  it  would  be  the  same,  would  it  not  \ 

Mr.  Batezel.  Yes.    They  both  would  become  laws,  naturally. 

Senator  Ellexder.  And.  you  also  agree  that  jurisdictional  strikes 
should  be  outlawed? 

Mr.  Batezel.  I  do,  sir. 

Senator  Ellexder.  By  law  \ 

Mrs.  Batezel.  Yes. 

Senator  Murray.  Mr.  Batezel.  you  are  the  editor  of  the  Progressive 
Labor  World? 

Mr.  Batezel.  That  is  right. 

Senator  Murray.  Is  that  an  American  Federation  of  Labor  pub- 
lication? 

Mr.  Batezel.  Yes. 

Senator  Murray.  And  you  are  a  member 

Mr.  Batezel.  I  might  explain  how  that  came  about,  sir.  When 
the  American  Newspaper  Guild  was  organized,  I  was  working  on  the 
Stern  newspapers.  I  just  lost  my  job  in  this  recent  strike.  1  was  on 
the  staff  there,  and  the  union  shop  came  in,  and  I  naturally  became 
a  member.  At  that  time  I  had  been  the  editor  of  this  labor  publication, 
so  it  was  a  situation  which  might  not  seem  compatible  on  the  face  of  it. 
but  I  happened  to  have  both  jobs  when  the  guild  was  organized. 

Senator  Murray.  You  are  in  accord  with  the  testimony  of  Mr. 
Green,  generally,  except  as  to  the  recommendations  that  you  make 
here  ( 

Mr.  Batezel.  That  is  right. 

The  Chairman.  Are  there  any  other  questions? 


LABOR  RELATIONS  PROGRAM  1841 

Senator  Ball.  You  indicate  that  you  believe  that  the  abuses  of  the 
closed  shop  are  relatively  minor.  I  have  seen  many  cases  that  did  not 
appear  to  me  to  be  minor.  I  wonder  if  you  do  not  think  Congress 
has  an  obligation  to  get  rid  of  the  compulsion  in  the  closed  shop  or 
the  control  over  the  individual  worker  which  that  involves,  particu- 
larly since  the  Wagner  Act  protects  the  union  from  retaliation  from 
the  employer,  or  else  at  least  get  out  and  try  to  eliminate  these  worst 
abuses  like  exorbitant  fines,  exorbitant  initiation  fees,  arbitrary  and 
capricious  expulsion  of  members  or  refusal  to  admit  new  members, 
and  that  sort  of  thing? 

1  Mr.  Batezel.  Well,  Senator,  I  think  some  of  those  things  may  act 
to  keep  certain  people  out  of  unions,  but  the  union  shop  principle  goes 
on  the  idea  that  those  who  obtain  benefits  from  the  union  also  should 
pay,  and  if  anyone  wanted  to  get  into  a  shop  and  work,  certainly, 
if  the  union  thinks  he  is  desirable  and  acceptable,  as  well  as  the  man- 
agers, I  do  not  think  there  is  any  bar  to  the  union  taking  the  man  in. 

Senator  Ball.  Well,  you  are  aware  of  the  fact  that  there  are  a  great 
many  unions  which  are  not  open  to  members.    They  are  closed  unions. 

Mr.  Batezel.  That  is  true. 

Senator  Ball.  Do  you  not  think  there  is  an  obligation,  when  they 
have  that  legal  right  to,  in  effect,  monopolize  employment,  upon  Con- 
gress to  do  something  about  it? 

Mr.  Batezel.  The  union  shop  is  a  union  situation.  It  is  a  guaran- 
tee that  all  they  have  gotten  through  the  years  will  be  protected. 

Senator  Ball.  It  is  union  security,  it  is  not  worker  security. 

Mr.  Batezel.  That  may  be.  Nevertheless,  I  think  the  benefits  of 
the  closed  shop  that  give  confidence  to  unions  should  be  retained.  It 
is  of  value  to  many  employers. 

Senator  Ball.  Would  you  favor  legislation  to  protect  the  rights  of 
the  individual  against  capricious  or  arbitrary  action  by  his  union? 

Mr.  Batezel.  It  would  all  depend  upon  what  the  capricious  or 
arbitrary  act  was.  I  do  not  think  I  would  put  it  into  law.  I  think  if 
any  individual  has  a  grievance  or  redress  against  failure  to  get  em- 
ployment, there  is  other  opportunity.  Or,  if  it  is  a  matter  of  equity, 
the  law  is  open  to  him  in  the  ordinary  courts. 

Senator  Ball.  Oh,  no;  I  am  sorry.  The  courts  are  not  open,  not 
until  he  has  exhausted  all  the  remedies  under  his  union  constitution, 
which,  as  you  know,  in  a  great  many  cases  include  having  to  go  to  the 
local,  to  the  international  board,  and  then  to  all  kinds  of  hearings, 
and  finally  to  a  convention.    It  probably  takes  him  2  or  3  years. 

I  have  hundreds  of  letters  from  union  members  who  have  been  up 
against  that  sort  of  thing.  For  the  average  individual,  it  is  just  hope- 
less. When  the  union  business  agent  takes  away  his  card  and  kicks 
him  out,  he  is  through.  He  does  not  have  the  funds  to  fight  that  kind 
of  deal. 

Mr.  Batezel.  That  may  be  a  disciplinary  power  of  the  union  proba- 
bly to  protect  itself. 

Senator  Ball.  Do  you  think  that  kind  of  disciplinary  power  over 
the  individual  is  justified?  Are  you  justified  in  turning  that  over  to  a 
private  organization  in  a  free  society  ? 

Mr.  Batezel.  I  am  not  prepared  to  say  that  it  is  or  is  not,  Senator. 

The  Chairman.  Thank  you  very  much. 

The  committee  is  adjourned  until  10  o'clock  tomorrow. 
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Senator  Murray.  Mr.  Chairman,  before  you  adjourn  I  would  like 
to  inquire  if,  in  view  of  the  testimony  of  this  Mr.  Wellington  Roe  who 
appeared  this  morning,  Mr.  Whitney  would  be  given  an  opportunity 
to  testify  before  the  committee  in  the  course  of  its  hearings. 

The  Chairmax.  Well,  I  would  not  object  to  it.  I  certainly  would 
be  glad  to  have  him  have  that  opportunity.  He  testified  before  the 
House  committee,  and  in  general  we  have  tried  to  avoid  a  duplication 
of  testimony. 

Senator  Murray.  I  think  it  would  take  him  a  very  brief  time  to 
make  a  statement,  and  I  believe,  in  view  of  the  fact  this  witness  testi- 
iied  here,  he  should  be  given  an  opportunity,  inasmuch  as  he  desires 
to  appear  before  the  committee.    I  will  notify  him  then  that 

The  Chairman.  If  he  comes  around  Friday  or  Saturday  morning 
we  will  try  to  find  a  place  for  him  for  a  few  minutes. 

Senator  Murray.  Thank  you. 

(Mr.  Batezel  submitted  the  following  brief:) 

Brief  of  Walter  R.  Batezel,  Editor,  Progressive  Labor  World,  A  EL;  Member, 
American  Newspaper  Guild,  CIO,  Philadelphia,  Pa. 

I  have  been  singularly  impressed  by  most  labor  leaders  appearing  before  this 
committee.  All  seem  to  say  "No,  no,  no"  to  every  piece  of  legislation  proposed. 
I  doubt  that  any  of  these  men  would  presume  to  believe  that  labor,  any  more  than 
management,  is  above  the  law7.  Nor  can  these  men  be  unjustly  accused  of  alarm, 
so  long  as  they  fear  any  law  enacted  would  become  oppressive  against  organized 
labor. 

Yet  I  am  certain  that  no  labor  leader  would  be  so  sacrosanct  as  to  deny  the 
authority  of  the  sovereign  right  of  Congress  to  deal  with  the  problem  of  labor- 
industrial  relations. 

In  whatever  legislation  comes  from  this  Congress  on  the  subject  of  labor- 
management  relations,  I  think  both  labor  and  management  are  agreed  there 
should  be  as  little  Government  interference  as  possible  in  their  dealings  with 
each  other.  Neither  wants  a  "snooper"'  law.  Yet  some  sort  of  legislation  seems 
necessary  in  the  way  of  providing  some  framework  of  law  and  order  for  more 
faithful  bargaining  with  each  other. 

I  think  labor  is  ready  and  willing  to  accept  more  responsibility  for  its  acts 
along  with  safeguards  agaiust  any  oppressive  administration  of  law  against 
labor.  But  the  law  that  imposes  and  exacts  more  responsibility  on  the  part  of 
labor  must  impose  like  responsibility  on  management  to  bargain  faithfully  and 
not  use  the  law  to  delay  negotiation  in  good  faith. 

I  think  that  S.  55,  with  revisions,  can  approach  the  sort  of  law  that  is  needed. 
But  if  this  law  is  enacted  along  with  the  bills  to  ban  the  union  or  closed  shop 
and  industry-wide  bargaining,  I  fear  the  bottom  will  fall  out  of  any  hopes  for 
industrial  peace. 

Every  union  man  knows  that  the  union  shop  is  a  defensive  weapon  which  has 
enabled  him  to  preserve  hard-won  union  gains  through  the  years,  and  that  it  has, 
despite  some  abuses  here  and  there,  helped  to  stabilize  industrial  relations  in 
many  shops  and  industries. 

The  plea  that  the  union  shop  denied  work  to  individuals  is  rather  specious  in 
the  ears  of  union  men,  for  they  know  by  experience  that  open  or  nonunion  shops 
have  operated  as  a  device  through  which  the  employer  made  more  money  and 
the  employees  less,  that  these  shops  w7ere  in  reality  closed  shops  against  union 
men. 

To  deny  organized  labor  the  right  to  bargain  on  an  industry-wide  basis  would 
np^et  the  progress  of  years  in  the  coal  and  steel  fields,  key  industries  underlying 
our  whole  economy.  To  risk  a  strike  in  these  industries  by  outlawing  this  right 
would  he  to  risk  a  new  wave  of  class  warfare,  something  that  this  Nation  can 
ill  afford  with  communism  waiting  on  the  side  lines  to  applaud  and  possibly  take 
over. 

I  consider  these  considerations  alone  sufficient  to  make  either  of  these  two  bills 
infeasible. 
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S.  55  comes  as  near  as  anything  I  have  seen  to  establishing  legal  rights  and 
responsibilities  of  labor  and  management.  It  probably  is  not  completely  accept- 
able to  any  leader  of  organized  labor  today,  bnt  I  think,  in  part,  all  can  agree 
it  is  not  without  merit  in  seeking  some  basis  of  minimizing  industrial. shut-downs. 

It  seems  to  be  a  professed  objective  of  this  proposed  law  to  equal  the  balance 
of  legal  rights  to  which  both  labor  and  management  are  inherently  entitled — 
and  which,  therefore,  would  be  made  manifest  in  collective  bargaining.  That  is 
a  worthy  objective. 

I  doubt  that  this  objective  could  be  attained  by  adoption  of  the  bill  in  its 
entirety.  I  think  this  goal  is  within  sight  of  accomplishment  if  certain  parts 
of  this  bill  are  retained  and  invoked,  and  other  parts  abandoned  to  future  legis- 
lative study. 

Contrary  to  some  labor  leaders  who  have  addressed  your  committee,  I  do 
not  think  the  sponsors  of  this  bill  are  attempting  to  turn  the  clock  back,  but 
are  hopeful  that  legislation  will  incorporate  the  just  gains  of  labor  into  a  sounder 
economy  with  a  more  stable  center. 

I  subscribe  to  it,  with  the  idea  of  some  deletions,  revisions,  or  additions,  in 
the  belief  it  can  be  a  stepping  stone  or  working  basis  for  a  labor  code  to  which 
both  labor  and  management  could  abide  by  through  collective  bargaining  in 
a  spirit  of  sincere  cooperation. 

A  Federal  Mediation  Board  as  proposed  in  this  bill,  it  made  up  of  conscientious 
men,  certainly  would  fare  no  worse  in  the  labor-management  relations  field  than 
previous  boards  of  similar  nature. 

To  deny  that  the  60-day  cooling-off  period  in  this  bill  would  minimize  strikes 
but  rather  "incubate"  them,  is  prejudicial  to  the  human  hope  that  anything  can 
be  done  about  strikes.  I  think  this  is  a  purblind  attitude  unworthy  of  con- 
sideration. 

But  I  question  the  feasibility  of  a  60-day  period  applying  to  all  industries. 
In  the  case  of  seasonal  industries,  such  as  canning,  when  thousands  of  tem- 
porary employees  are  hired  for  peak  seasonal  work,  a  60-day  period  might  operate 
to  deprive  them  of  working  conditions  and  benefits  which  they  might  otherwise 
enjoy  under  contract  during  that  period.  A  30-day  period  might  be  feasible  for 
such  industries. 

Of  course,  under  this  section  of  the  bill,  a  union  would  be  compelled  to  file 
notices  of  a  dispute  60  days  earlier  in  order  to  protect  its  strike  rights.  Whether 
this  circumstance  would  constitute  a  "strike  atmosphere"  not  conductive  to  co- 
operation at  the  bargaining  table,  is  mooted  and  in  want  of  experience.  One 
would  be  just  as  equally  correct  in  assuming  that  getting  both  parties  together 
at  the  bargaining  table  earlier  will  facilitate  settlement  and  prevent  shut- 
downs. 

I  find  no  quarrel  with  the  provision  that  both  employees  and  employers  be 
penalized  equally  for  failing  to  maintain  the  status  quo  during  such  a  period. 

Title  II  would  apparently  prevent  a  check-off  of  union  dues  from  wages  and 
ban  unemployment  funds.  I  do  not  think  these  subjects  should  be  removed 
from  the  realm  of  collective  bargaining. 

As  to  section  202  concerning  supervisory  employees,  I  see  no  reason  why 
foremen  should  be  encouraged  or  discouraged  in  joining  a  union.  If  it  is  written, 
into  law  that  they  may  join  unions  but  without  protection  of  the  Wagner  Act, 
which  this  bill  apparently  does,  there  is  a  question  in  my  mind  as  to  whether 
the  law  would  not  be  discriminatory  against  such  an  individual's  constitutional 
rights. 

I  am  thoroughly  in  accord  with  section  203.  Unions  now" are  suable  in  Federal 
courts  and  most  States,  and  certainly  the  sanctity  of  contract  should  not  be 
opposed  as  a  matter  of  policy  by  any  union.  No  doubt  there  would  be  employers 
lacking  social  conscience,  who  would  seek  to  harass  and  hamstring  unions  with 
every  legal  device  at  their  command,  but  the  additional  fact  that  any  judgments 
obtained  under  the  act  would  be  enforceable  only  against  the  union  and  not 
against  individual  members,  might  convince  some  labor  leaders  they  must  get 
out  of  office  if  they  fail  to  keep  their  union  responsible. 

The  section  dealing  with  secondary  boycotts  probably  should  be  left  to  separate 
legislation  after  thorough  study,  legal,  and  otherwise.  Such  boycotts  sometimes 
are  and  sometimes  are  not  justified.  To  ban  all  such  boycotts  by  legislation  would 
be  tantamount  to  infrinsine  uiwn  justified  strike  techniques  in  many  cases.  This 
could  be  a  license  by  law  to  make  all  strikes  ineffective  in  many  industries,  and 
thus  remove  the  "teeth"  from  a  strike  however  justified  the  strike  may  be.  This 
applies  to  handling  of  struck  work. 
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Would  it  be  fair  to  a  strike  of  printers  to  permit  their  employer  to  have  the 
type  set  elsewhere  in  a  nonunion  shop,  and  the  type  or  matrix  of  the  type  then 
delivered  to  the  employer,  thus  nullifying  the  strike? 

Secondary  boycotts  can  be  carried  too  far  to  the  injury  of  innocent  persons, 
but  to  illegal  ize  all  such  boycotts  would  be  to  sabotage  the  strike  right  and  lend 
comfort  to  an  unjust  position  by  management. 

I  would  like  to  illustrate  this  possibility.  Let  us  assume  a  corporation  having 
10  widely  distributed  plants  is  struck  in  1  plant.  What  is  there  to  prevent  this 
corporation  from  distributing  the  struck  work  from  this  1  plant  to  its  other  9 
plants,  with  the  work  being  performed  by  men  who  are  also  members  of  the  same 
union  of  those  in  which  the  work  was  originally  struck?  Would  it  not  be  a  legiti- 
mate boycott  and  protective  act  to  extend  the  strike  to  these  other  9  plants?  Is 
not  the  collective  security  of  all  these  men  in  10  plants,  as  represented  by  their 
union,  more  important  than  the  corporate  security  of  the  corporation  as  repre- 
sented by  management? 

In  asking  these  questions  I  grant  that  the  answers  are  tough.  I  question  wis- 
dom of  Congress  in  taking  sides  in  law  by  declaring  such  boycotts  are  illegal.  Who 
shall  say  such  boycotts  are  legal  or  illegal,  justified  or  unjustified?  For  Congress 
to  legislate  on  any  side  of  the  question  of  secondary  boycotts  would  be  to  load 
the  question  to  a  possible  capricious  interpretation  by  the  courts.  I  do  not  think 
the  American  public  would  applaud  a  law  bringing  about  numerous  court  actions 
with  consequent  embittered  discontent.  If  the  economic  life  of  the  Nation  is  to 
be  fought  out  in  the  courts  by  legislative  decree,  to  whom  would  the  people  appeal 
except  to  executive  or  Presidential  relief?  I  think  that  on  this  phase  of  S.  55 
the  Congress  should  tread  very,  very  softly.  The  whole  question  of  secondary 
boycotts,  I  believe  is  a  matter  of  equity  which  should  be  left  to  the  reason  of 
law.  It  should  not  be  legislated  by  Congress  as  national  policy  in  the  name  of 
law. 

Those  who  feel  they  are  unjustly  injured  by  such  a  boycott,  could,  under  this 
bill  through  revision,  seek  redress  by  damage  claims  in  court.  No  law  should  be 
invoked  to  wreck  a  strike,  but  to  settle  it  by  peaceful  means.  I  think  this  section 
of  the  bill  impairs  it  rather  than  helps  this  legislation. 

No  matter  what  the  motivating  factor  in  jurisdictional  strikes,  they  are  eco- 
nomically indefensible,  and  should  be  outlawed.  But  I  see  a  loophole  in  this 
very  necessary  remedial  section,  which  may  unwittingly  give  comfort  and  strength 
to  an  unscrupulous  employer.  I  refer  to  the  possibility  that  under  this  section 
such  an  employer  could  create  a  jurisdictional  strike  all  his  own  by  merely  in- 
spiring the  organization  of  a  "company  union"  for  the  purpose  of  clashing  with 
a  legitimate  union.  He  could  then  proclaim  such  a  strike,  artificial  though  it 
may  be,  in  an  attempt  to  hamper  or  break  the  legitimate  union  and  thus  keep 
bis  shop  or  plant  virtually  free  from  all  unionization. 

I  am  thoroughly  in  accoi\l  with  the  section  that  unions  should  register  and 
familiarize  their  members  with  an  annual  financial  statement  in  order  to  qualify 
as  bargaining  agents.  Anyone  who  has  nothing  to  hide  in  America,  has  nothing 
to  fear  under  law. 

I  do  not  think  the  bill  is  punitive  in  intent  but  every  safeguard  should  be 
provided  in  making  sure  it  will  not  become  so  in  execution  or  administration. 

I  am  hopeful  that  this  bill,  in  the  light  of  my  suggestions  upon  it,  can  light 
the  way  to  a  broader  understanding  of  the  problem  that  confronts  us.  If  this 
legislation  will  beget  more  moderation  and  tolerance  on  the  part  of  labor,  and  if 
management  will  recognize  that  improvement  and  likewise  bring  moderation 
and  tolerance  to  the  bargaining  table,  neither  will  need  to  worry  about  compul- 
sory arbitration  taking  the  place  of  collective  bargaining. 

In  such  an  atmosphere,  without  other  legislation  such  as  the  anticlosed  shop 
bill  to  embitter  the  situation,  I  believe  labor  and  management  can  establish  a 
new  conscience  of  what  is  right  and  what  is  wrong  about  their  "rights." 

If  we  must  constatntly  have  stop-gap  legislation,  now  to  curb  labor  and  then 
to  curb  management  in  order  to  have  some  semblance  of  industrial  peace  and 
•social  justice,  we  surely  will  be  living  in  a  misanthropic  paradise. 

All  monopolies  feed  from  injustice  for  lack  of  laws  decreasing  justice.  If 
our  laws  cannot  provide  this  justice  for  both  labor  and  management  to  the  con- 
stant betterment  of  the  common  weal,  we  can  only  hope  labor  and  'management 
will  seek  to  build  a  code  of  their  own  in  a  spirit  of  mutual  cooperation  and  which 
will  define  their  fundamental  rights  in  such  a  way  as  to  get  practice  as  well  as 
lin-service. 
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I  do  not  think  that  either  side  will  be  forever  inaccessible  to  constructive  ideas 
broached  by  the  other.  Both  labor  and  management  must  get  away  from  the 
idea  they  are  strangers  who  by  an  accident  of  history  have  been  chained  together 
for  80  or  more  industrial  years. 

Both  have  a  moral  responsibility  to  become  better  acquainted.  A  bit  of  self- 
examination  by  both  would  please  the  public  mightily.  Neither  should  be  the 
slave  or  master  of  the  other.  While  we  cannot  expect  any  law  to  make  them 
Siamese  twins,  we  can  hope  this  law  might  inspire  them  to  become  better  work- 
ing partners  in  the  responsibility  of  strengthening  our  national  economy  through 
steady,  stabilized  production  that  supplies  not  only  a  part  of  the  population  but 
all  the  population.  Along  this  path  lies  higher  wages,  shorter  hours,  and  lower 
prices,  as  well  as  fair  profits. 

While  Bill  Green  and  Phil  Murray  are  now  feuding  with  olive  branches  because 
of  the  labor  legislation  proposed  in  this  Congress,  it  may  not  be  out  of  place 
for  me  to  suggest  my  humble  opinion  :  That  once  the  AFL  and  CIO  do  consolidate 
and  kick  the  Communists  out  of  the  labor  movement  at  the  same  time,  this 
Nation  can  expect  harmonious  labor-management  relations  to  emerge  more  and 
more  strikingly  as  time  goes  on — for  the  pressure  of  the  situation  then  will 
steadily  extrude  it. 

If  labor  cannot  or  will  not  accept  responsibility  of  such  a  law  as  I  have  com- 
mented upon,  then  it  would  be  time  to  think  of  enacting  other  laws  in  this  field- 
If  labor  does  and  the  law,  over  a  period  of  time,  proves  to  improve  collective 
bargaining  procedures,  there  will  be  no  need  for  other  major  legislation. 

If  it  implants  a  new  motive  of  responsibility  in  labor  without  inspiring  man- 
agement with  the  belief  their  old  motives  will  receive  fuller  scope  for  action, 
then,  I  say,  this  law  will  succeed. 

The  Chairman.  The  committee  is  adjourned. 

(Whereupon,  at  11 :  45  o'clock  a.  m.,  the  committee  adjourned  until 
10  a.  m.  Thursday,  March  6,  1947.) 
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THURSDAY,   MARCH  6,    1947 

United  States  Senate, 
Committee  on  Labor  and  Public  Welfare, 

Washington,  D.  C. 

The  committee  met,  pursuant  to  adjournment,  at  10  a.  m.,  in  the  cau- 
cus room,  Senate  Office  Building,  Senator  George  D.  Aiken  presiding. 

Present :  Senators  Aiken,  Ball,  Smith,  Morse,  Jenner,  Ives,  Thomas, 
Murray,  Pepper,  and  Ellender. 

Senator  Aiken.  The  committee  will  come  to  order.  Our  first  wit- 
ness this  morning  is  Mr.  Paul  M.  Herzog,  Chairman  of  the  National 
Labor  Relations  Board,  Washington,  D.  C. 

I  notice  that  you  have  a  large  statement  and  a  small  statement,  Mr. 
Herzog.    Is  the  small  one  a  summary  of  the  large  one? 

STATEMENT  OF  PAUL  M.  HERZOG,  CHAIRMAN,  NATIONAL  LABOR 
RELATIONS  BOARD,  WASHINGTON,  D.  C. 

Mr.  Herzog.  Senator,  I  am  sorry  to  say  it  is  not.  The  small  state- 
ment which  I  am  going  to  ask  your  permission  to  offer  for  the  record — 
and  I  might  as  well  do  that  now  as  later — is  a  separate  statement,  in- 
tended to  reply  to  the  testimony  of  those  witnesses  who  have  spoken 
about  the  Board  and  its  record  during  this  month  of  hearings.  We 
did  not  devote  the  principal  statement,  which  is  what  I  intend  to  read 
in  part,  to  a  reply  to  other  witnesses.  I  can  assure  you,  Mr.  Chairman, 
that  even  if  you  permitted  me  to  do  so,  I  would  not  expect  to  read  this 
entire  84-page  statement.  The  statement  is  not  long  because  we  want 
it  long;  it  is  long  because  a  great  many  problems  have  been  created 
for  the  Board  by  some  of  these  bills,  and  we  thought  the  committee 
would  like  to  know  what  our  position  is. 

May  I  ask  you,  sir,  if  we  may  offer  that  for  the  record? 

Senator  Aiken.  You  may  file  the  short  statement,  which  consti- 
tutes replies  to  the  testimony  of  other  witnesses  who  have  been  before 
the  committee. 

Mr.  Herzog.  With  your  permission,  Mr.  Chairman,  I  would  like 
to  suggest  that  that  be  placed  at  the  end  of  our  testimony  rather  than 
at  this  point. 

Senator  Aiken.  Very  well. 

Mr.  Herzog.  I  would  also  like  to  ask  permission  to  add  to  this  doc- 
ument which  you  have  just  received,  replies  to  a  small  handful  of  wit- 
nesses whose  statements  we  have  not  yet  had  an  opportunity  to  read. 
I  can  assure  you  that  those  replies  will  be  in  your  hands  by  early 
next  week. 

1847 
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Senator  Aiken.  Your  additional  statement  will  be  received  by  the 
committee,  and  unless  there  is  objection,  incorporated  in  the  record. 

Mr.  Herzog.  I  thank  you,  Senator  Aiken. 

Senator  Aiken.  Now,  you  may  proceed  with  your  main  statement. 

Mr.  Herzog.  Let  me  say,  Senator  Aiken,  that  the  Board  will  not  try 
to  read  the  entire  statement.  I  would  like  to  have  the  entire  statement 
placed  in  the  record  of  the  committee.  I  will  read  part  of  it,  if  I  may. 
I  will  try  to  summarize  other  parts  of  it,  and  I  will  skip  a  large  part 
of  it. 

Senator  Aiken.  Is  this  statement  divided  into  sections  on  different 
subjects  ? 

Mr.  Herzog.  Yes.  sir.    There  is  an  index  at  the  beginning  of  it. 

Senator  Aiken.  Would  you  like  to  complete  your  statement  on  each 
subject  and  then  have  questioning  by  the  members  of  the  committee '. 

Mr.  Herzog.  Subject  to  the  desires  of  the  committee  members,  I 
would  prefer  to  complete  reading  through  page  10,  and  then  submit 
to  whatever  questions  the  committee  may  have,  and  then  to  break  it 
at  various  other  points  which,  at  your  convenience  and  perhaps  at 
mine,  we  can  fix  as  we  move  along. 

Senator  Aiken.  That  is  agreeable,  Mr.  Herzog. 

Mr.  Herzog.  I  would  like  to  go  through  the  first  10  pages,  but  I 
hope  that  if  anyone  wants  to  interrupt  me,  even  at  that  point,  he  will 
feel  completely  free  to  do  so. 

Senator  Aiken.  I  think  it  would  be  better  to  have  the  questioning 
as  you  conclude  your  discussion  on  a  particular  phase  of  the  proposed 
labor  legislation. 

Mr.  Herzog.  I  agree  with  you  in  that,  Mr.  Chairman. 

This  first  section,  Senator,  is  called  "General  observations  and 
recommendations." 

The  National  Labor  Relations  Board,  an  agency  of  the  United 
States,  is  concerned  with  the  public  interest  and  with  that  interest 
alone.  We  testify  today  as  trustee  of  Congress  for  the  administra- 
tion of  the  National  Labor  Relations  Act. 

The  deed  of  trust  is  the  act  as  passed  in  1935.  As  it  was  not  our 
province,  as  trustees,  to  fix  the  terms  of  the  deed  of  trust  that  gave  us 
being,  it  is  not  our  responsibility  to  decide  whether  those  terms  should 
be  altered  at  the  present  time.  That  is  a  matter  for  the  Congress  to 
determine.  However,  as  trustees  who  speak  from  12  years'  detailed 
experience,  we  declare  our  conviction  that  the  congressional  policy  we 
have  been  administering  is  a  wise  one,  and  that  changes  in  that  funda- 
mental policy  would  have  the  most  unhappy  consequences. 

You  will  note,  members  of  the  committee,  that  I  am  using  the  first 
person  plural  here.  That  is  because,  although  I  have  been  assigned 
to  read  this  statement,  it  is  the  statement  of  the  entire  National  Labor 
Relations  Board,  composed  of  three  members,  Mr.  Houston,  Mr. 
Reynolds,  and  myself. 

We  have  always  assumed  it  to  be  our  duty,  in  compliance  with  the 
declaration  of  congressional  policy  that  prefaces  the  act,  to  encourage 
"the  practice  and  procedure  of  collective  bargaining."  We  have 
administered  the  act  accordingly.  In  consequence,  the  Board  has 
sometimes  been  accused  of  bias.  We  admit  to  a  bias  in  favor  of  col- 
lective bargaining.  However,  we  are  convinced  that  the  act  has  been 
an  essential  prerequisite  to  the  growth  of  collective  bargaining  in 
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America.  It  has  nurtured  employee  rights  whose  protection  was 
essential  to  the  spread  of  such  bargaining.  If  the  protection  of  those 
rights  were  withdrawn  today,  collective  bargaining  would  suffer — 
and  in  some  instances  wither  away — tomorrow. 

Unfortunately,  much  of  what  the  act  was  designed  to  do  still 
remains  to  be  done. 

I  think,  gentlemen,  that  the  best  analysis  of  what  still  needs  to  be 
done  is  incorporated  in  footnote  1,  where  I  took  the  liberty  of  quoting 
an  extremely  eloquent  statement  by  my  old  friend  and  colleague, 
( ferard  Reilly,  as  of  May  1946.  That  was  a  speech  that  he  gave  some- 
where in  the  South,  and  at  that  time  I  think  he  pointed  out  quite 
brilliantly  why  the  act  was  still  an  extremely  necessary  part  of  the 
statutes  of  the  United  States.  I  put  that  in  the  footnote  and  will 
not  read  it. 

It  is  true  that  on  that  happy  day  when  the  practice  of  collective 
bargaining  is  universally  accepted,  the  National  Labor  Relations  Act 
will  not  be  needed.  It  should  be  the  purpose  of  the  Board  to  work 
itself  out  of  a  job  by  bringing  that  day  nearer.  Until  then,  it  seems 
to  us,  the  original  policies  and  provisions  of  the  act  will  continue  to 
be  sound  and  in  the  public  interest.  It  therefore  should  not  be  weak- 
ened at  this  time.  But  the  Board  does  not  take  the  further  step  of 
insisting  that  that  which  is  sound  cannot  be  enriched  or  is  necessarily 
sacrosanct,  for  we  know  that  there  is  "no  warrant  of  assurance  save 
by  everlasting  readiness  to  test  and  test  again.''  Americans  are  not 
bound  by  the  law  of  the  Medes  and  the  Persians,  which  altereth  not ; 
we  have  a  different,  a  better,  and  a  more  affirmative  tradition. 

The  question  today  is  how  that  tradition  is  to  be  applied  to  the  en- 
actment of  labor  legislation.  Change  for  the  mere  sake  of  change. 
or  to  punish  someone  or  to  reestablish  historic  privileges  which  are 
better  forgotten,  will  not  do  justice  and  will  not  foster  industrial 
peace.  So  long  as  working  people  fear  that  the  right  of  free  associa- 
tion for  which  they  fought  so  hard  is  still  endangered  by  employer 
opposition  or  congressional  uncertainty,  their  sense  of  insecurity  will 
manifest  itself  in  the  mercurial  use  of  self-help.  The  members  of  the 
National  Labor  Relations  Board  are  therefore  convinced  that  suc- 
cessful collective  bargaining  would  be  frustrated  if  any  of  the  em- 
ployee rights  guaranteed  by  the  Wagner  Act  were  subtracted  from 
that  statute.  The  consequences  would  be  as  serious  if  this  were  done 
indirectly,  as  by  some  of  the  provisions  of  S.  -360,  as  if  it  were  done 
directly. 

Senator  Smith,  May  I  ask  a  question  at  that  point? 

Mr.  Herzog.  Certainly,  Senator. 

Senator  Smith.  I  am  in  general  accord  with  your  position  here  as 
to  the  importance  of  free  collective  bargaining,  but  it  has  been  sug- 
gested and  has  come  to  my  attention  in  my  study  of  this  matter  that 
the  way  the  AVagner  Act  was  framed  and  the  way  it  has  been  admin- 
istered, it  has  tended  to  intensify  the  feeling  of  the  necessity  of  bar- 
gaining across  the  bargaining  table,  as  distinguished  from  what  might 
be  called  the  ''partnership  relation''  in  business  between  employers 
and  employees,  and  it  has  tended  to  set  up  a  situation  wherein  they 
start  with  antagonism  instead  of  on  the  basis  that  uwe  are  in  a  common 
endeavor  for  a  common  product  and  for  the  good  of  all  the  people  of 
the  United  States."     In  other  words,  it  has  established  an  atmosphere 
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of  antagonism  before  you  begin  to  discuss  the  problems.  Could  you 
comment  just  briefly  on  that  point,  which  I  think  should  be  consid- 
ered in  connection  with  the  spirit  of  this  act? 

Mr.  Herzog.  I  have  heard  that  said  before.  Senator.  I  think  the 
answer  is  that  you  have  had,  with  the  growth  of  power  among  em- 
ployees as  represented  by  unions,  a  number  of  situations  in  which 
people  have  felt  their  differences  sharpened.  You  didn't  have  very 
much  difficulty,  you  see,  when,  as  in  the  old  days  of  individual  bar- 
gaining, you  had  the  lion  on  the  one  hand  and  the  lamb  on  the  other. 
That  is  a  very  convenient  form  of  partnership.  When  you  get  two 
lions,  as  we  sometimes  have  today,  you  have  a  little  trouble;  but  it 
seems  to  me  that  it  is  hardly  fair  to  say,  as  some  people  have  said, 
that  a  partnership  on  the  lion-lamb  basis,  which  was  the  old  basis  in 
man}'-  establishments,  is  true  partnership. 

Senator  Smith.  I  agree  with  you  on  that.  I  think  that  is  true. 
There  was  a  lion  and  lamb  simile,  and  that  is  a  fair  simile  to  make  for 
the  old  days,  but  it  seems  to  me  that  we  have  tended  to  make  both  par- 
ties feel  that  they  have  to  go  in  armed  with  brass  knuckles,  to  see  who 
can  knock  the  other  fellow  out  first,  and  if  they  don't  agree,  it  is  a 
knock-down  and  drag-out  fight  through  methods  of  strictly  self-help. 
We  want  to  eliminate  those  strong-arm  contests.  That  is  what  trou- 
bles me  with  the  way  the  act  has  worked,  because  we  have  had  more 
strikes,  more  difficulties,  apparenthT,  than  we  did  before  the  act  went 
into  effect.  I  am  not  advocating  a  return  to  the  lion-and-lamb  situa- 
tion. I  agree  with  you,  we  must  have  the  parties  negotiate  on  an 
equal  basis,  but  they  should  be  thinking  of  themselves  as  partners  in  a 
common  enterprise,  not  as  antagonists  in  a  battle  to  see  who  can  get 
the  highest  wage  or  who  can  get  the  lowest-cost  product  on  the  wage 
side. 

Mr.  Herzog.  I  don't  know  of  any  better  way  to  get  a  partnership 
in  the  long  run  than  by  collective  bargaining. 

Senator  Smith.  I  don't  either. 

Mr.  Herzog.  The  trouble,  frankly,  in  my  opinion,  is  that  we  have 
not  had  a  long  run  yet.  I  think  it  was  the  witness  Dubinsky  who  testi- 
fied here  about  a  week  ago  and  said  that  you  cannot  legislate  maturity. 
And  that  is  right.  This  act  has  been  on  the  books  for  approximately 
12  years.  It  has  not  worked  perfectly.  It  has  attempted  to  do  cer- 
tain things  in  America  which  were  done  in  certain  countries  in 
northern  Europe  for  decades.  You  cannot  put  in  something  new  in 
a  10-year  period  and  achieve  all  the  objectives  that  are  thought  desir- 
able. As  I  say  at  a  later  point,  but  will  be  happy  to  say  now,  this 
has  not  been  a  completely  normal  10-year  period  either.  I  will  get 
to  that  later. 

Senator  Smith.  I  think  we  will  all  agree  with  that. 

Mr.  Herzog.  But  I  think  fundamentally,  Senator,  that  your  interest 
in  partnership,  in  the  sense  of  people  liking  each  other  and  Avorking 
together,  expresses  a  feeling  that  the  Board  certainly  shares.  The 
trouble  is  that  during  the  growing-pains  period  you  have  trouble. 
You  can't  teach  a  boy  to  drive  a  car  and  not  have  some  accidents  the 
first  few  weeks,  but  that  does  not  seem  to  be  to  be  a  valid  argument 
against  having  the  boy  learn  to  drive  a  car.  He  is  going  to  have  to 
drive  one  when  he  is  20  years  old  anyway. 

Senator  Smith.  You  feel  that  in  the  earlier  period  of  this  growing- 
pains  period  that  you  mention,  probably  the  Board  had  to  be  slanted 
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in  favor  of  the  workers  in  order  to  bring  their  status  up  to  equal 
bargaining  range  ? 

Mr.  Herzog.  I  can't  quite  go  along  with  the  premise,  Senator.  The 
act  is  written  to  protect  the  rights  of  employees. 

Senator  Smith.  I  think  that  is  true.  I  think  your  Board  was 
called  upon  to  administer  this  act  which  was  aimed  to  protect  em- 
ployees, but  I  am  wondering  if  we  haven't  got  to  the  place  now  where 
we  should  review  to  see  if  we  have  handled  our  problems  correctly 
and  whether  the  Board  should  not  now  deal  more  as  a  judicial  body 
that  weighs  the  conditions  on  both  sides  of  the  bargaining  table,  and 
not  act  simply  as  the  advocate  for  the  employees. 

Mr.  Herzog.  As  you  will  see,  Senator,  in  our  statement  as  it  pro- 
gresses, this  Board  is  not  questioning  the  desirability  of  having  a 
review  of  anything  at  any  time.  We  think  that  is  a  good  thing.  We 
are  very  much  interested  in  the  question  of  how  accurate  that  review 
is  and  the  spirit  in  which  it  is  conducted.  We  know  that  this  com- 
mittee is  interested  in  finding  a  solution.  We  may  not  agree  with  you 
as  to  the  solution.  We  probably  will  not  be  able  to  help  you  as  much 
as  you  may  want  in  finding  a  solution,  but  we  know  you  are  looking  for 
a  solution,  and  for  that  reason  we  are  especially  glad  to  appear  before 
this  particular  committee. 

Senator  Smith.  I  do  not  want  to  hold  you  up,  but  I  appreciate  your 
comment  at  that  point,  and  I  wanted  to  bring  that  out  about  the 
basic  philosophy  underlying  the  whole  matter. 

Senator  Ives.  Mr.  Herzog,  in  line  with  Senator  Smith's  reasoning, 
which  I  think  is  rather  sound,  assuming  there  may  have  been  provoca- 
tion for  bias  on  the  part  of  the  Board  to  start  with — and  I  do  not 
accept  that  assumption,  necessarily — but  assuming  for  the  sake  of 
argument  that  there  may  have  been  provocation  for  bias,  certainly 
that  time  should  have  passed  by  now.  I  presume  you  will  agree  to 
that? 

Mr.  Herzog.  Absolutely. 

Senator  Ives.  And  that  the  Board  should  act,  certainly  from  this 
point,  with  an  absolutely  fair  and  impartial  attitude  toward  both  man- 
agement and  labor.  There  never  should  be  any  leaning  either  way. 
Isn't  that  correct  ? 

Mr.  Herzog.  Sharing  your  hesitation  about  the  premise,  I  will 
agree  a  thousand  percent  with  the  conclusion. 

Senator  Ives.  Thank  you. 

Mr.  Herzog.  The  Board  is  opposed  to  any  weakening  of  the  act  be- 
cause, with  you,  we  believe  in  encouraging  collective  bargaining.  We 
believe  in  collective  bargaining  because  we  believe  in  democracy.  It 
provides  the  surest  means  of  giving  employees  a  voice  in  fixing  the 
conditions  under  which  they  work,  of  erecting  the  industrial  equiva- 
lent of  government  by  consent  of  the  governed.  Just  as  a  Fascist  or 
Communist  society  does  not  tolerate  a  free  trade  union  movement, 
so  a  totalitarian  system  cannot  develop  successfully  while  free  and 
strong  trade  unions  flourish.  That  is  the  lesson  of  history.  It  is  our 
common  task  to  apply  that  lesson  by  finding  means  of  discouraging 
serious  strikes  without  depriving  free  men  of' the  right  to  associate 
with  one  another  for  the  purpose  of  improving  their  lot.  The  problem 
is  one  of  establishing  conditions  under  which  newly  won  power  will 
not  be  indiscriminately  used,  without  recreating  that  ancient  system  of 
individual  bargaining  under  which  the  word  of  the  employer  was  law. 
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Those  who  have  crticized  the  act  or  its  administration  before  this 
committee  have  in  many  instances  represented  interests  that  have  lost 
some  power  during  the  past  decade  because  of  the  growth  of  collective 
bargaining.  It  is  only  natural  that  they  should  regret  that  loss  of 
power.  We  do  not  criticize  them  for  voicing  that  regret,  nor  do  we 
seek  to  question  their  good  faith  in  doing  so.  We  merely  mention  it  as 
a  historical  fact,  and  ask  that  you  assess  their  testimony  with  that  fact, 
in  mind. 

I  note  that  among  the  witnesses  called  here,  gentlemen,  there  have 
not  been  many  employers  who  have  had  a  history  of  uninterrupted, 
and  successful  collective  bargaining.  I  think  there  are  a  great  many, 
and  if  the  hearings  were  not  coming  to  a  conclusion  so  soon,  I  would 
be  presumptuous  enough  to  suggest  that  it  might  be  well  to  have  a 
few  such  people  here,  not  to  testify  in  behalf  of  the  Board — we  will 
have  to  take  care  of  that  ourselves — but  because  those  who  have  en- 
gaged happily  and  successfully  in  collective  bargaining  have  never 
been  customers  of  the  Board.    That  is  the  whole  point. 

It  is  also  only  natural  that  the  act  and  the  Board  should  be  a  pri- 
mary object  of  criticism  of  those  who  continue  to  question  the  wisdom 
of  existing  congressional  policy.  Were  it  not  for  the  act,  collective 
bargaining  would  not  be  as  prevalent  in  America  as  it  is  today,  simply 
because  fewer  employees  would  have  been  in  a  position  to  request  it. 
One  purpose  of  the  act  was  to  encourage  such  bargaining  by  eliminat- 
ing certain  types  of  employer  conduct  that  had  long  prevented  em- 
ployees from  acting  collectively,  and  by  affording  democratic  machin- 
ery through  which  employees  could  select  their  bargaining  representa- 
tives when  they  desired  to  do  so. 

By  that  machinery,' of  course.  I  refer  to  the  elections  by  secret 
ballot  which  the  Board  conducts,  and  in  which,  for  example,  400.000 
men  voted  during  last  year. 

In  1935,  when  the  Wagner  Act  was  passed,  there  were  only  about 
4,000,000  organized  employees  in  the  United  States;  today  there  are 
said  to  be  around  15,000,000  in  both  affiliated  and  independent  unions. 
In  1935  collective  agreements  covered  only  a  small  percentage  of  the 
eligible  employees  in  the  United  States;  today  over  48  percent  are 
covered.  In  the  interim  over  7,000,000  employees  have  voted  freely  in 
elections  by  secret  ballot  conducted  by  the  Board,  and  80  percent  of 
these  have  preferred  to  cast  ballots  in  favor  of  representation  by  some 
union.  It  has  been  neither  our  purpose  nor  our  function  to  help  unions 
to  organize,  but  it  has  been  one  purpose  of  the  act  to  make  it  less  hazard- 
ous for  employees  to  join  unions.  If  the  act  had  not  discouraged  em- 
ployers from  discharging  men  and  women  for  the  mere  act  of  joining 
a  union,  if  it  had  not  prohibited  company-dominated  unions,  if  it  had 
not  charged  employers  with  the  duty  of  bargaining  with  their  em- 
ployees' representatives,  and  if  it  had  not  provided  election  techniques 
by  which  such  representatives  could  be  selected,  the  current  figures  on 
the  extent  of  collective  bargaining  would  be  entirely  different.  We 
assume  that  this  committee  and  the  Congress  believe  that  these  figures 
signify  a  desirable  trend.  If  we  are  wrong  in  that  assumption,  we 
and  you  will  have  to  concede  that  the  act  may  have  been  a  mistake. 
But  we  are  not  prepared  to  make  that  concession  until  we  are  told 
that  our  premise  is  erroneous. 

Experience  before  1935  had  shown  that  most  wage  earners  in  the 
United  States  were  unable  to  bargain  on  an  equal  plane  with  their 
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employers  because  most  of  those  employers  continued  in  a  position 
to  perpetuate  their  preexisting  superior  economic  power  by  rendering 
abortive  the  very  attempt  of  these  wage  earners  to  pool  their  strength. 
Thus  it  was  impossible,  to  use  the  language  of  Mr.  Justice  Holmes,  "to 
establish  that  equality  of  position  between  the  parties  in  which  liberty 
of  contract  begins."  You  cannot  have  collective  bargaining  until 
employees  are  free  to  act  collectively  without  retaliation.  Govern- 
mental protection  of  the  natural  right  of  working  people  to  associate 
to  protect  their  interests  was  therefore  necessary  to  convert  that 
natural  right  into  an  effective  one.  I  use  the  words  "natural  right" 
because  you  will  recall  Papal  encyclicals  have  defined  it  as  the  funda- 
mental concept  of  what  men  may  do  and  what  men  may  not  do,  re- 
gardless of  law.  And  it  had  the  added  advantage  of  removing  from 
the  area  of  economic  struggle  much  of  the  particularly  bitter  strife 
that  always  follows  employer  interference  with  that  right.  It  provided 
a  peaceful  alternative. 

These  were  the  primary  objectives  of  the  Wagner  Act.  They  are 
being  gradually  accomplished.  The  process,  being  essentially  an  edu- 
cational one,  can  only  be  gradual.  No  agency  could  handle  over  98,000 
cases  and  claim  that  every  one  has  been  a  success.  The  fact  remains 
that  85  percent  of  the  Board's  cases  are  now  adjusted,  withdrawn,  or 
dismissed  informally  at  the  regional  office  level. 

Moreover,  strikes  and  lock-outs  caused  by  the  alleged  denial  of  the 
right  to  organize  or  bargain  collectively  have  declined  dramatically 
since  the  National  Labor  Relations  Act  has  been  on  the  statute  books. 
Whereas  in  1987  about  60  percent  of  the  strikers  in  the  United  States 
were  participants  in  what  are  commonly  known  as  "organizational 
strikes,"  that  figure  had  declined  to  8  percent  in  19-46.  Here,  gentle- 
men, I  call  your  attention  to  footnotes  3  and  3a.  We  can  give  you 
further  authority  for  these  figures  if  you  care  to  have  them.  Some 
witnesses  have  questioned  them,  and  we  question  the  validity  of  the 
testimony  of  those  witnesses. 

We  do  not  seek  to  minimize  the  scale  or  the  seriousness  of  t he- 
stoppages  that  plagued  the  country  after  the  no-strike  pledge  expired 
on  VJ-day.  We  say  merely  that  the  bulk  of  the  stoppages  flowed  from 
unresolved  wage  disputes  between  strong  unions  and  strong  em- 
ployers; men  simply  declined  to  work  at  the  price  which  other  men 
offered  to  pay.  To  those  who  answer  that  if  the  act  had  not  encouraged 
the  growth  of  union  membership  American  men  and  women  might 
not  have  dared  lay  down  their  tools,  we  reply  that  this  argument  proves 
too  much.  It  proposes  that  these  working  people  should  have  been  left 
powerless,  as  mere  individuals,  to  defend  themselves  against  the  con- 
sequences of  a  rising  price  spiral,  and  that  the  many  benevolent  em- 
ployers of  the  United  States  should  have  had  no  protection  against 
those  competitors  who  would  not  have  made  wage  readjustments  ex- 
cept under  the  collective  pressure  of  their  employees.  The  argument 
proposes  that  because  some  employee  representatives  have  used  their 
power  unwisely,  Congress  erred  in  protecting  the  employee's  right  to 
select  those  representatives.  Such  an  argument,  if  accepted,  could  be 
used  to  undermine  most  democratic  doctrine. 

Its  rejection,  however,  need  not  lead  to  a  purely  negative  solution. 
There  is  need  to  encourage  mediation  and  voluntary  arbitration,  sub- 
jects on  which  we  do  not  profess  to  be  experts.     With  you,  we  realize 
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that  the  National  Labor  Relations  Act  has  not  solved  all  industrial 
ills ;  we  reiterate  that  it  was  never  intended  to  do  so. 

In  this  connection,  gentlemen,  I  call  you  attention,  your  particular 
attention,  to  the  excellent  analysis  of  the  problem  contained  in  foot- 
note 4,  a  quotation  from  an  article  by  Dr.  William  M.  Leiserson,  a 
former  member  of  the  Board  and  Chairman  of  the  National  Media- 
tion Board.  You  will  note  the  sentence  or  two  at  the  bottom  of  page  7 
in  that  footnote,  where  he  points  out  the  rather  interesting  analogy 
between  collective  bargaining  and  marriage.  I  do  not  suppose  anyone 
wants  to  destroy  the  institution  of  marriage  simply  because  the  divorce 
rate  has  gone  up  a  great  deal  in  the  last  few  years.  I  think  there  is  a 
good  deal  to  be  said  on  the  subject  of  the  analogy  of  marriage  to  the 
collective  bargaining  principle.  I  imagine  that  the  Reno  rate  went 
up  even  further  than  the  strike  rate  did  in  1946.  But  I  suggest  that 
the  entire  footnote  be  read  at  the  convenience  of  the  committee,  be- 
cause it  is  a  far  better  summary  of  the  problem  than  the  Chairman 
of  this  Board  can  give  you. 

Senator  Smith.  Mr.  Herzog,  I  would  like  to  comment  there  that  I 
would  very  much  regret  if  I  were  compelled  to  select  someone  to  repre- 
sent me  in  negotiations  with  my  wife.  [Laughter.]  I  think  I  could 
do  it  a  little  better  myself  than  have  some  union  take  care  of  my 
interest  in  that  regard. 

Mr.  Herzog.  It  seems  to  me,  Senator,  that  that  is  a  situation  in 
'which  individual  bargaining  is  the  only  solution.     [Laughter.] 

Senator  Smith.  I  agree  with  you. 

Mr.  Herzog.  And  besides,  you  can't  have  majority  rule. 

Senator  Aikex.  I  think,  Senator  Smith,  there  are  frequently  plenty 
of  volunteers  in  such  cases. 

Senator  Smith.  Unfortunately,  too  many  volunteers  in  such  cases. 
[  Laughter.] 

Mr.  Herzog.  Amending  the  act  would  not  solve  the  primary  prob- 
lems that  trouble  our  fellow  citizens  in  1947.  Today's  need  is  to  en- 
courage industry  and  labor  to  sit  down  and  reason  together,  and  not 
to  turn  the  clock  back  to  the  time  when  there  was  no  precept  that  they 
clo  so.  We  urge  that  you  appraise  every  proposed  amendment  with 
these  fundamental  facts  in  mind. 

We  urge  you  to  recall  that  the  efficacy  of  the  act  has  never  been 
tested  in  normal  times ;  5  years  of  heated  litigation  were  followed  by 
6  years  of  preparation  for  war,  by  war  itself  and  by  reconversion. 
AVe  urge  further  that  you  anlayze  carefully  the  superficially  appealing 
argument  that  the  act  is  "unequal"  because  it  does  not  protect  certain 
employer  rights  of  a  very  different  sort. 

Here,  gentlemen,  I  would  like  to  call  your  special  attention  to  the 
brief  analysis  of  that  problem  contained  in  footnote  5. 

We  urge,  finally,  that  you  use  one  test  in  assaying  every  proposed 
amendment;  not  whether  it  will  strengthen  employers  and  weaken 
unions  or  vice  versa,  but  whether  it  will  serve  the  public  interest  by 
encouraging  successful  bargaining. 

We  believe  that  proposed  amendments  to  the  Wagner  Act  are  par- 
ticularly susceptible  to  the  sort  of  study  recently  suggested  by  Presi- 
dent Truman.  We  realize  full  well  that  such  study  could  result  in 
recommendations  that  the  National  Labor  Relations  Act  be  amended 
in  certain  ways  that  might  not  accord  with  all  our  own  views.     That 


LABOR  RELATIONS  PROGRAM  1855 

prospect  does  not  alarm  the  Board.  We  would  be  concerned,  how- 
ever, if  amendments  were  hastily  passed  that  might  have  an  unex- 
pectedly broad  impact  upon  the  meaning  of  a  statute  every  line  of 
which  has  long  been  the  subject  of  interpretation  by  the  Board  and 
the  courts.  Hundreds  of  court  decisions  and  72  volumes  of  Board 
opinions  attest  to  the  complexity  of  the  problems  that  lie  within  our 
jurisdiction.  I  am  sorry  to  say,  gentlemen,  that  each  of  those  volumes 
is  about  a  thousand  pages  long. 

As  is  indicated  by  several  decisions  issued  during  the  past  12 
months — and,  gentlemen,  I  would  like  to  underscore  that  "12,"  in  view 
of  the  comments  that  I  have  heard  and  some  of  the  testimony  that 
Mr.  Smethurst  gave  yesterday,  and  would  be  glad  to  document  it  at 
your  request. 

As  is  indicated  by  several  decisions  issued  during  the  past  12  months, 
the  present  members  of  the  Board  are  acutely  aware  of  the  fact  that 
all  the  solutions  that  seemed  appropriate  under  the  industrial  condi- 
tions that  existed  some  years  ago  need  no  longer  be  followed  in 
administering  an  act  that  wisely  permits  flexibility  and  gradual) 
change.     The  evolution  of  Board  precedent  requires  detailed  scrutiny. 

Mr.  Chairman,  in  view  of  Mr.  Smethurst's  statement  yesterday  I 
prepared  very  rapidly  last  night  a  summary  of  Board  decisions  since 
July  1945,  the  only  period  I  am  familiar  with  personally,  showing  the 
gradual  evolution  of  some  of  the  doctrines  which  some  people  think 
were  only  born  in  the  past  couple  of  months.  I  admit  that  in  some 
instances  some  fairly  dramatic  things  happened  recently,  but  the  evo- 
lution in  the  past  12,  and  possibly  20,  months  has  been  gradual,  with 
one  or  two  exceptions  indicated  in  the  document.  Also,  the  evolution 
has  been  in  one  direction,  and  if  the  committee  would  be  interested  I 
would  like  to  offer  for  the  record,  with  due  apologies  for  its  form,  a 
statement  of  Board  decisions  on  some  controversial  issues  since  July 
1945.  Some  of  those  issues  relate  to  the  stability  of  bargaining  agree- 
ments and  show  the  evolution  of  the  2-year  rule  which  was  announced 
a  fortnight  ago.  That  decision  (Reed-Roller-Bit  Co.)  was  no  reversal 
at  all.  It  was  simply  something  that  carried  one  step  further  a  doc- 
trine which  was  initiated  as  early  as  March  1945.  Others  will  show 
the  evolution  of  Board  theory  on  this  very  delicate  question  of  free 
speech,  which  I  am  coming  to  in  a  few  minutes.  Others  will  show 
that  the  Thompson  Products  decision  of  February  21  was  not  a 
reversal  of  the  basic  principle  of  the  decision  which  came  out  on 
August  15,  1946,  but  simply  a  minor  change  in  detail.  And  there  are 
some  other  things  that  I  think  might  interest  this  committee,  as  I  feel 
you  all  want  to  get  ever}7  piece  of  information  available.  If  you  would 
like  to  have  it,  Mr.  Chairman,  I  would  like  to  offer  it. 

The  Chairman.  The  material  will  be  received  by  the  committee. 

(The  outline  referred  to  follows:) 

Developments  in  NLRB  Decisional  Policy  During  the  20  Months  From  July 
1945  to  February  1947  Inclusive 

1.  free  speech 

May  21h  191,6  (68  N.  L.  R.  B.  229)  M.  T.  Stevens  &  Sons  Co.  (C) .—  Statements 
by  an  employer,  in  literature  distributed  to  employees  before  a  representation 
election,  that  it  would  not  grant  the  closed  shop  or  check-off,  held  not  in  them- 
selves to  constitute  unlawful  interference  with  the  rights  of  self-organization. 
(One  member  dissenting.) 
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•lune  21,  1946  (68  N.  L.  R.  B.  805)  Arkansas-Missouri  Power  Corp.  (C*).— Dis- 
tribution by  an  employer  to  the  employees  of  antiunion  letters  and  documents, 
not  in  themselves  coercive,  held  to  be  privileged  where  the  employer  was  other- 
wise found  not  to  have  engaged  in  unfair-labor  practices.  (One  member  dis- 
senting. ) 

August  26,  1946  (70  N.  L.  R.  B.  802)  Clark  Bros.  Co.,  Inc.  (C).— Here  the  Board 
found  that  the  employer  had  unlawfully  interfered  with  the  right  to  self-organi- 
zation of  its  employees  by  compelling  them  to  attend  and  listen,  in  the  plant 
during  working  hours,  to  an  antiunion  speech.     (One  member  dissenting.) 

December  31,  1946  (71  N.  L.  R.  B.  11)5)  Fisher  Governor  Co.  (C).— A  speech 
delivered  to  the  employees  approximately  10  days  after  the  discharge  of  certain 
union  adherents  held  by  a  majority  of  the  Board  not  to  constitute  unlawful 
interference,  where  one  member  viewed  the  speech  as  severable  from  the  em- 
ployer's conduct  in  making  the  discharges,  and  hence  privileged,  and  another 
member  believed  that  the  evidence  did  not  establish  that  the  discharges  were  in 
fact  because  of  union  activity. 

January  15,  1947  (72  N.  L.  R.  B.,  No.  21)  Bausch  d  Lomb  Optical  Co.  (C).— An 
antiunion  pamphlet  distributed  to  the  employees  held  not  to  constitute  unlawful 
interference,  where  there  were  no  contemporaneous  unfair-labor  practices,  al- 
though the  Board  had  found  the  employer  responsible,  in  another  proceeding,  for 
certain  coercive  statements  of  supervisors  made  about  7  months  earlier. 

February  6, 1947  (72  N.  L.  R.  B.,  No.  78) La  Salle  Steel  Co.  (C) .— The  employer's 
letter  to  its  employees  on  the  day  before  a  representation  election  was  found  not 
to  constitute  unlawful  interference  where  there  were  no  contemporaneous  unfair- 
labor  practices,  the  only  acts  of  interference  for  which  the  employer  was  respon- 
sible having  occurred  approximately  6  months  earlier.     (One  member  dissenting.) 

February  28,  1947  (72  N.  L.  R.  B.,  No.  165)  United  Welding  Co.  (C).— Employ- 
er's letters  to  employees  during  strike,  describing  negotiations  with  union  and 
presenting  its  arguments  directly  to  employees  uncoercively,  held  neither  unlaw- 
ful interference  nor  refusal  to  bargain. 

2.  STRIKERS  WHO  VIOLATE  CONTRACT  NOT  REINSTATED 

February  21,  1946  (65  N.  L.  R.  B.  1294)  Scullin  Steel  Co.  ( C).— Employees  who 
struck  in  violation  of  contract  held  to  have  been  lawfully  discharged  and  not 
entitled  to  reinstatement. 

February  7,  19J7  (72  N.  L.  R.  B.,  No.  82)  Joseph  Dyson  <£•  Sons,  Inc.  (C).— Em- 
ployees striking  in  violation  of  contract  held  to  have  been  lawfully  refused  rein- 
statement or  given  disciplinary  lay-offs  upon  termination  of  the  strike. 

."..  STRIKES  TO  COMPEL  EMPLOYER  TO  VIOLATE  CERTIFICATION 

August  15,  1946  (70  N.  L.  R.  B.  150)  Thompson  Products,  Inc.  (C).— Strike  to 
compel  violation  of  certification  to  another  union  held  unlawful  under  American 
News  by  two  members,  but  men  ordered  reinstated  without  back  pay  on  chair- 
man's condonation  theory.     (One  member  dissenting.) 

February  21,  1947  (72  N.  L.  R.  B.,  No.  150)  Thompson  Products,  Inc.  (C).— 
Discharge  of  men  who  struck  to  compel  employer  to  violate  prior  certitication  of 
another  union  held  proper  (no  reinstatement  or  back  pay).  "Condonation" 
theory  in  earlier  Thompson  case  repudiated,  but  basic  doctrine  reaffirmed. 

4.   "REFUSAL  TO  BARGAIN"  BY  UNIONS 

February  17,  1947  (72  N.  L.  R.  B.,  No.  128)  Times  Publishing  Co.  et  al.  (C).— 
Held  that  there  is  some  obligation  on  a  union  to  bargain  in  good  faith  before  the 
employer's  obligation  to  do  so  can  be  tested. 

5.    STATUS  OF  ECONOMIC  STRIKERS 

August  26,  Uh',6  (70  N.  L.  R.  B.  391)  Norfolk  Shipbuilding  <k  Drydock  Corp. 
(C). — Complaint,  alleging  discriminatory  discharge  of  a  group  of  "economic" 
strikers,  was  dismissed  where  it  appeared  that  the  employer  was  at  all  times 
willing  to  reemploy  such  of  the  strikers  as  were  needed,  but  that  at  the  time  of 
offer  to  return  to  work  the  positions  of  those  offering  to  return  had  already 
been  tilled. 

February  17,  1947  (72  N.  L.  R.  B.  128)  Times  Publishing  Co.  (C).— Point  re- 
oinphasized  that  "economic"  strikers  have  no  right  to  their  jobs  if  replaced. 
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6.    SANCTITY  OF  AGREEMENTS 


October  1,  1945  (63  N.  L.  R.  B.  1270)  Briggs-Indiana  Corp.  (R).— Contract 
covering  production  and  maintenance  employees,  containing  agreement  not  to 
admit  guards  to  membership  in  the  union,  held  a  bar  to  an  election  among  the 
guards  upon  a  representation  petition  filed  by  an  affiliate  of  the  contracting  inter- 
national (one  member  dissenting). 


7.   SOLDIER  BALLOTING 

December-  13,  1945  (64  N.  L.  R.  B.  1384)  Southwest  Pennsylvania  Pipe  Lines 
(R). — Mail  balloting  extended  to  servicemen  upon  request  and  upon  the  satisfac- 
tion of  certain  requirements  as  to  names,  addresses,  etc. 

8.   STABILITY   BY   MEANS   OF  CONTRACTS 

March  22,  1945  (60  N.  L.  R.  B.  1395)  Uxbridge  Worsted  Co.,  Inc.  (#).— In  this 
case  decided  a  few  months  prior  to  the  period  covered  by  this  list  the  Board 
had  held  that  a  2-year  contract  is  presumably  for  a  reasonable  term,  unless 
proven  contrary  to  custom  in  the  industry.  (The  record  contained  no  evidence 
as  to  custom.)  An  election  was  refused.  The  following  cases  indicate  further 
development  of  this  policy. 

August  28,  1945  (63  N.  L.  R.  B.  575)  The  United  States  Finishing  Co.  (R).— 
Contracts  for  3-year  term  held  not  to  be  of  unreasonable  duration  if  in  accord 
with  the  custom  in  the  industry.    Election  refused. 

November  5,  1945  (64  N.  L.  R.  B.  719)  Suntherland  Paper  Co.  (R).— In  case  of 
2-year  contract  asserted  to  bar  an  election  because  in  accord  with  custom  in  the 
industry,  held  that  burden  was  on  the  petitioning  union  to  establish  that  a  2-year 
term  was  in  fact  unreasonable.    Election  refused. 

February  26,  1947  (72  N.  L.  R.  B.  157)  Reed  Roller  Bit  Co.  ( R ) .—Two-year 
contract  held  to  be  reasonable  and  to  bar  an  election  regardless  of  custom  in  the 
industry. 

9.   ESTABLISHMENT  AND  CONTINUITY  OF  THE  CONTRACTUAL  RELATIONSHIP1 

April  30,  1946  (67  N.  L.  R.  B.  997)  General  Electric  X-Ray  Corp.  (R).— Con- 
tract held  to  bar  an  election  where  the  rival  union  did  not  file  its  petition  with  the 
Board  within  10  days  after  notifying  the  employer  of  its  claim  to  representation 
and  the  contract  had  been  executed  in  the  interim. 

May  15,  191,6  (67  N.  L.  R.  B.  1419)  Con  P.  Curran  Printing  Co.  (R).— Contract 
signed  10  months  after  the  contracting  union's  certification  as  representative  held 
to  bar  an  election,  although  a  rival  organization  had  filed  its  petition  before  the 
contract  was  signed. 

September  30  W46  (71  N.  L.  R.  B.  167)  Northwestern  Publishing  Co.  (R).— 
Contract  held  not  to  have  been  "prematurely  extended"  where  the  new  contract, 
executed  as  a  renewal  or  extension  of  the  old.  was  not  signed  until  after  the  date 
on  which  the  old  contract  would  have  become  automatically  renewed  (the  "auto- 
matic renewal"  as  distinguished  from  the  expiration  date),  and  the  petition  of 
the  rival  union  was  also  filed  thereafter.    The  petition  was  accordingly  dismissed. 

October  30,  1946  (71  N.  L.  R.  B.  472)  Mississippi  Lime  Co.  of  Missouri  (72).— 
Doctrine  of  the  Northwestern  case  applied  where  the  new  contract  was  by  its 
terms  not  to  become  effective  immediately  but  upon  the  yearly  expiration  date  of 
the  old  and  after  the  petition  had  been  filed  (one  member  dissenting). 

10.  REPRESENTATION  OF  FOREMEN 

March  26,  1945  (61  N.  L.  R.  B.  4)  Packard  Motor  Car  Co.  (/?).— Held  that 
supervisory  employees  may  be  represented  for  bargaining  by  a  union  not  affiliated 
with  any  organization  representing  the  rank  and  file.     (Reversing  Maryland  Dry- 


1  While  the  above  manifest  the  general  principles  followed  by  the  Board,  where  there 
are  special  circumstances  the  Board  will  direct  a  new  election.  See.  for  example.  Electric 
Sprayit  Co.  (K)  67  X.  L.  K.  B.  780,  decided  April  25,  1946,  in  which,  within  a  few  months 
after  the  union  had  won  a  consent  election,  the  employee  complement  was  drastically 
reduced  hy  reconversion  from  war  production,  involving  a  complete  change  in  operations. 
(One  member  dissenting.)  Carson,  Pirie  Scott  rf  Co.  (R),  69  N.  L.  R.  B.  935,  decided  July 
25.  1946,  in  which  the  contracting  union  had  become  defunct  by  virtue  of  a  formal  and 
collective  transfer  of  affiliation  by  the  employees.      (One  member  dissenting.) 
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dork  Co.  (49  N.  L.  R.  B.  733).  decided  May  11,  1943,  wherein  a  majority  of 
the  Board  had  held  that  supervisors  do  not  constitute  appropriate  bargaining 
units.)     (One  member  dissenting.) 

December  6,  191,5  (61,  N.  L.  R.  B.  1212)  Packard  Motor  Car  Co.  (C).— Held 
that  refusal  to  bargain  with  the  foremen's  representative  (not  affiliated  with  any 
organization  representing  the  rank  and  file)  was  in  violation  of  the  act.  (One 
member  dissenting.) 

February  12,  1946  (65  N.  L.  B.  991)  Midland  Steel  Products,  Paris  &  Bing- 
ham Div.  (R). — In  election  among  supervisors,  a  self-determination  election  was 
directed  for  higher  levels.  (One  member  dissenting,  one  member  separately 
concurring. ) 

March  1,  191,6  (66  N.  L.  R.  B.  386)  Jones  &  Laughlin  Steel  Corp.,  Vesta-Shanno- 
pin  Coal  Div.  (R). — Held  that  supervisors  may  be  represented  by  an  affiliate  of 
the  representative  of  the  rank  and  file.  (One  member  dissenting.)  (See  also 
decision  finding  that  the  same  employer  unlawfully  refused  to  bargain  with  the 
supervisors'  representative,  issued  December  30,  1936  (71  N.  L.  R.  B.  1261),  with 
one  member  dissenting.) 

January  9,  19J1  (12  N.  L.  R.  B.  3)  Chicago  Pneumatic  Tool  Co.  (R).— First 
unanimous  decision  ordering  election  for  an  unaffiliated  foremen's  union.  (Com- 
pare the  Packard  Motor  cases  above  cited.) 

Mr.  Herzog.  Speaking  as  your  trustees,  we  therefore  respectfully 
suggest  that  your  decision  whether  or  not  to  revise  the  act  could 
be  more  safely  made  if  further  study  were  used  to  supplement  the 
conflicting  testimony  of  interested  witnesses  at  these  public  hear- 
ings. The  Board  pledges  itself  to  cooperate  without  reservation  in 
such  a  study,  letting  the  chips  then  fall  where  they  may. 

Meanwhile,  the  Board  has  two  other  affirmative  recommendations, 
which  the  Congress  may  wish  to  consider  at  this  time.  Both,  we  be- 
lieve, will  tend  to  discourage  interunion  disputes.  Both  should  en- 
courage effective  collective  bargaining  through  representatives  of  the 
employees'  own  choosing.  Both  would  operate  to  discourage  union 
practices  that  tend  to  impair  the  exercise  of  that  right.  These  recom- 
mendations relate  to  strikes  against  Board  certifications  and  discharges 
under  closed-shop  contracts  because  of  dual  unionism : 

1.  Strikes  against  Board  certifications:  The  Board  is  in  thorough 
accord  with  the  views  of  President  Truman,  as  expressed  in  his  recent 
Message  on  the  State  of  the  Union,  that  strikes  and  other  union  activi- 
ties calculated  to  undermine  the  Board's  own  certifications  should  not 
be  tolerated.  This  view  was  expressed  in  the  recent  decision  in  the 
Thompson  Products  case  (72  NLRB  No.  150) ,  where  the  Board  upheld 
the  right  of  an  employer  to  discharge  men  who  struck  to  compel  him 
to  bargain  with  one  union  at  a  time  when  he  was  under  an  affirmative 
obligation,  following  a  Board  certification,  to  bargain  with  another. 
Here  I  call  your  special  attention  to  footnote  5b. 

The  Congress  may  conclude  that  this  form  of  jurisdictional  dispute, 
although  fortunately  not  prevalent,  should  be  further  discouraged  by 
authorizing  the  Board  to  use  its  powers  under  the  act  to  direct  that 
labor  organizations  and  employees  cease  and  desist  from  engaging  in 
it.  Boycotts  calculated  to  achieve  the  same  objective  are  equally 
repugnant  to  an  orderly  system  of  labor  relations  law  and  might 
well  be  similarty  discouraged. 

Senator  Aiken.  Mr.  Herzog,  would  you  provide  any  penalty  for  re- 
fusal to  obey  an  order  of  the  Board  ? 

Mr.  Herzog.  It  is  very  difficult  for  me,  Senator,  to  say  what  the 
technique  should  be.  I  dropped  a  footnote  here,  footnote  5c.  "For 
one  suggestion,  see  Report  of  the  Committee  on  Economic  Develop- 
ment, February  1947."     I  am  not  sure  what  the  best  remedy  is.     I 
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aim  afraid  that  really  is  a  matter  for  the  Congress.  One  suggestion 
is  contained  in  that  report.  Another.  I  suppose,  would  be  to  give  the 
Board  the  cease-and-desist  powers  that  it  now  has  under  the  statute 
in  dealing  with  activities  of  unions. 

Senator  Ball.  Would  that  he  very  effective  in  the  case  of  jurisdic- 
tional or  organizational  strikes?  If  they  disregard  the  cease-and- 
desist  order  it  has  to  go  through  the  courts,  which  I  understand  takes 
about  2  years,  the  whole  process,  and  the  strike  would  he  over  months 
before  the  decision  came  down.  That  is  very  effective  on  the  employer, 
where  you  can  order  reinstatement  with  back  pay,  but  I  cannot  see 
where  it  would  mean  a  thing  to  a  union  that  is  refusing  to  utilize  the 
democratic  procedures  of  the  act  anyhow. 

Mr.  Herzog.  Senator,  I  think  your  comment  on  that  has  great  merit. 
I  think,  as  we  will  show  you  on  pages  22  and  following,  that  the  same 
argument  applies  to  certain  amendments  to  the  act  proposed  in  S.  360. 
I  think  that  from  a  great  deal  of  what  you  say  now  about  the  ineffi- 
cacy  of  that  particular  remedy,  it  must  follow  that  the  application  of 
the  Board's  procedures  to  what  you  call  coercion  by  unions  in  one 
of  the  proposed  amendments  in  S.  360  would  not  work  either. 

Senator  Ball.  I  am  very  doubtful  about  that  myself,  but  I  do  think, 
if  you  are  going  to  try  to  stop  organizational  and  jurisdictional  strikes, 
you  have  got  to  find  some  stronger  remedy  than  simply  making  them 
unfair  practices. 

Mr.  Herzog.  You  see  the  C.  E.  D.  Report,  Senator,  the  details  of 
which  have  slipped  ray  mind  at  the  moment,  contains  a  slightly  dif- 
ferent suggestion.  I  think  they  suggest  that  the  Board  should  have 
power  to  go  straight  into  court  to  get  injunctive  relief,  but  I  am  not 
sure.  I  suggest  that  you  look  at  it.  I  am  not  in  a  position  to  endorse 
it,  of  course,  but  I  think  it  is  worth  inquiring  into,  and  that  is  the 
reason  I  gave  the  citation. 

Senator  Ball.  I  take  it  you  do  not  like  our  proposal  in  section  10  of 
S.  360,  which  would  make  such  strikes,  in  effect,  illegal  and  beyond  the 
pale  of  the  Norris-LaGuardia  Act,  so  that  the  employer,  if  he  is 
damaged,  could  at  least  go  in  and  enjoin  and  perhaps  collect  damages? 

Mr.  Herzog.  I  do  not  like  those  remedies  as  they  are  applied  to  a 
lot  of  other  things.  Whether  something  like  that  is  desirable  here  I 
really  do  not  know.  I  haven't  taken  it  up  sufficiently  with  my  two 
colleagues  to  be  able  to  speak  for  the  Board  on  it.  I  think  it  does  pre- 
sent a  very  special  problem,  because  it  seems  to  me  to  involve  the 
Government  in  an  illogical  position  to  permit  conduct  of  that 
character. 

Senator  Ball.  In  that  connection,  would  you  favor  the  proposal 
that  has  been  made  in  S.  360,  that  whenever  an  employer  is  presented 
with  a  demand  that  a  union  be  recognized  as  the  representative  of  the 
majority  of  his  employees,  and  where  he  has  two  unions  with  con- 
flicting demands  and  he  is  in  doubt  as  to  which  one  really  represents 
the  majority,  that  the  Board  should  receive  his  petition  for  an  elec- 
tion and  treat  it  on  the  same  terms  as  they  would  a  union  petition? 

Mr.  Herzog.  I  think  that  is  one  of  the  problems. 

Senator  Ball.  And  that  they  should  hold  an  election  in  such  a  sit- 
uation, either  an  organizational  dispute  or  a  jurisdictional  dispute? 

Mr.  Herzog.  I  think  that  is  one  of  the  problems  that  is  extremely 
difficult.     We  touch  on  that  question  when  we  get  to  that  point  in  this 
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paper.  Unlike  some  of  the  other  provisions  of  S.  360,  it  seems  to  us 
to  be  open  to  considerable  reasonable  difference  of  opinion.  I  think 
the  time  may  have  come  when,  if  sufficient  safeguards  are  erected — 
and  plenty  are  needed — employer  petitions  to  deal  with  situations  of 
that  kind  would  not  frustrate  collective  bargaining. 

Senator  Smith.  I  might  ask  whether,  when  you  refer  to  this  C.  E. 
D.  report,  is  that,  generally  speaking,  a  complete  report,  does  it  cover 
the  whole  subject  ( 

Mr.  Hehzoo.  I  have  not  read  it  all,  Senator.  I  was  so  busy  putting 
together  these  84  pages  for  you  that  I  did  not  have  a  chance  to  read 
their  2(>  pages.  I  caught  that  particular  tiling  because  one  of  the  mem- 
bers of  C.  E.  D.  mentioned  it  to  me. 

Senator  Smith.  I  shall  read  it.  I  think  it  is  entitled  to  very  care- 
ful study. 

Mr.  Hehzoo.  I  did  not  go  over  the  details  of  it.  I  would  probably 
question  some  of  the  recommendations,  although  I  did  like  the  spirit 
of  it.     I  think  that  is  important. 

I  turn  now  to  a  rather  technical  subject,  which  is  "discharges  under 
a  closed-shop  contract  for  dual-unionism. '"  Before  reading  this  par- 
agraph I  think  I  might  try  to  give  you  a  graphic  picture  of  what  is 
involved. 

Very  often  a  union  has  a  closed  shop  or  union  shop  agreement  with 
an  employer.  That  agreement,  let  us  say,  is  running  for  a  1-year 
period.  At  the  end  of  10  months  the  employees  are  restless,  they  don't 
like  the  union  that  has  the  closed-shop  contract,  and  they  desire  to 
change  their  bargaining  representative,  so  they  come  to  the  Board 
with  a  petition  for  an  election.  Before  the  Board  has  a  real  chance 
to  get  anywhere  with  the  petition,  the  union  that  holds  the  closed-shop 
contract,  desiring  to  prevent  any  change,  expels  the  people  whose 
minds  are  changing.  The  employer  then  is  forced  to  discharge  them, 
and  the  chance  of  ever  having  an  election  is  very  much  reduced. 

The  problem,  of  course,  is  one  that  should  only  be  permitted  to  arise 
toward  the  close  of  a  contract  of  that  kind.  Otherwise  you  would 
have  unending  instability;  but  toward  the  end  I  think  there  arises  an 
inconsistency  between  the  democratic  principles  of  the  act  and  a 
union's  power  to  prevent  employees  from  ever  voting  in  an  election, 
simply  because  they  would  not  be  employees  by  the  time  it  rolls  around. 

Senator  Ball.  Do  you  think  that  is  the  only  time  there  is  any  in- 
consistency between  the  closed  shop  and  the  basic  principles  of  the  act, 
at  the  end  of  the  contract  period? 

Mr.  Herzog.  I  think  it  is  a  very  important  time,  Senator. 

Senator  Ball.  Do  you  think  that  is  the  only  time  that  there  is  any 
inconsistency  between  the  proposals  in  S.  360  and  the,  basic  principles 
of  this  act? 

Mr.  Herzog.  Pretty  nearly;  yes. 

Senator  Bale.  I  am  afraid  I  disagree  with  you  fundamentally. 

Mr.  Herzog.  I  think  there  is  great  difference  between  a  contract 
made  as  the  result  of  collective  bargaining  with  a  majority  repre- 
sentative, and  other  methods  of  requiring  people  to  join  or  not  to  join 
unions.  We  will  get  to  that  at  the  end.  We  have  full  discussion, 
Senator,  at  that  point. 

Senator  Aiken.  Mr.  Herzog.  the  committee  has  allocated  the  time 
for  the  different  witnesses,  and  all  of  this  morning  has  been  given  over 
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to  your  testimony.  The  committee  will  recess  not  later  than  12:30. 
It  is  apparent  that  at  the  rate  we  are  going  you  will  not  be  able  to 
complete  reading  84  pages  before  12 :  30.  Therefore  I  suggest  that  you 
arrange  to  bring  out  the  points  that  you  wish  most  to  bring  out  during 
the  next  hour  and  a  half,  with  the  assurance  that  anything  in  the 
statement  that  is  not  brought  out  by  you  in  your  testimony  this  morn- 
ing will  be  incorporated  in  the  record  of  the  hearing.  I  have  been 
watching  the  clock,  and  1  find  that  nearly  an  hour  of  the  2  hours  and  a 
half  has  already  passed. 

Mr.  Herzog.  I  was  observing  the  same  thing,  sir,  and  I  will  try  to 
proceed  as  rapidly  as  possible  from  now  on.  I  will  not  read  the  bal- 
ance of  page  10,  which  takes  up  that  question,  but  I  think  the  com- 
mittee will  want  to  look  at  that.  It  relates  to  the  Board's  so-called 
"Rutland  court''  doctrine,  under  which,  in  situations  of  the  kind  that 
I  described  a  few  minutes  ago,  the  board  has  directed  the  reinstate- 
ment with  back  pay  of  employees  discharged  under  such  circumstances. 
The  courts  have  enforced  that  doctrine,  as  is  shown  by  footnote  G,  but 
there  are  some  people  wdio  think  that  there  ought  to  be  further  au- 
thority in  law  for  that  doctrine.  There  are  other  people  who  think 
the  doctrine  is  no  good,  and  there  is  a  third  group  of  people  who  think 
-the  doctrine  operates  rather  inequitably  against  employers.  I  sug- 
gest that  the  committee  look  into  it,  and  I  will  not  read  that  page. 

Senator  Ball.  May  I  ask  at  this  point,  is  it  your  position  if  I  under- 
stand it.  that  the  only  time  when  the  employee  working  under  a 
closed-shop  agreement  contract  needs  protection  is  in  the  brief  period 
before  the  contract  ends,  when  he  works  to  get  another  union  certified? 

Mr.  Herzog.  So  far  as  the  National  Labor  Relations  Act  is  con- 
cerned. Senator — and  I  do  not  profess  to  know  much  about  anything 
else — there  are  two  times,  I  think,  when  he  needs  protection.  One  is 
the  period  you  just  mentioned,  and  the  one  I  have  been  describing. 
The  other  period,  which  is  really  a  much  more  important  period  in 
which  he  is  protected  by  the  act,  is  the  one  when  the  union  is  picked 
in  the  first  place.  In  other  words,  the  act  provides  that  a  closed-shop 
contract  is  only  valid  if  it  is  made  with  the  representatives  of  a  ma- 
jority of  the  employees.  An  election  by  secret  ballot  gives  the  indi- 
vidual employee  at  least  the  assurance  that  he  does  not  have  a  back- 
door contract  made  at  a  time  when  the  union  does  not  represent  a 
majority,  and  a^ou  certainly  would  be  in  favor  of  that. 

Senator  Ball.  How  many  specific  contracts  did  the  board  dissolve 
recently  ? 

Mr.  Herzog.  How  many  has  it  what? 

Senator  Ball.  How  many  such  contracts  has  the  board  disestab- 
lished recently?  For  instance,  the  teamsters  are  organizing  a  great 
many  people  in  interstate  commerce  today  by  means  of  the  secondary 
rjoyeott.  without  the  employees  having  any  voice  whatsoever  in  the 
matter. 

Mr.  Herzog.  The  Board  has  quite  often  acted  on  contracts  of  that 
kind.  In  our  discussion  of  the  closed-shop  bills.  Senator,  which  comes 
toward  the  end,  beginning  at  page  70.  you  will  find  a  reference  to  some 
cases  where  that  standard  has  been  applied.     That  is  page  80. 

You  ask  me  in  how  many  cases  we  have  refused  to  permit  discharges 
under  contracts  of  that  kind.  I  cannot  tell  you  for  sure.  I  can  tell 
you  this,  that  within  the  past  week 
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Senator  Ball.  Have  you  knocked  out  any  contracts  in  the  last 
year,  of  that  kind  ? 

Mr.  Herzog.  Yes,  sir. 

Senator  Ball.  How  many? 

Mr.  Herzog.  I  can't  give  you  the  statistics  on  it.  I  can  tell  you 
that  less  than  a  week  ago  the  circuit  court  of  appeals  for  the  ninth 
circuit,  in  the  Graham  Ship  Repair  case  out  in  San  Francisco,  en- 
forced the  Board's  order  which,  in  effect,  did  exactly  that.  I  can't 
give  you  the  figures,  sir. 

I  think  there  is  no  need,  gentlemen,  for  me  to  read  section  II  on 
pages  11  and  12.  You  have  received  the  documents  in  evidence  that 
we  offered. 

We  have  not  thought  it  either  necessary  or  proper  to  comment  on: 
those  aspects  of  the  bills  which  do  not  have  an  impact  on  the  Wagner 
Act.  You  have  had  plenty  of  other  witnesses  testify  on  that.  The 
Secretary  of  Labor  is  the  Government  expert  on  mediation,  on  juris- 
dictional disputes,  and  on  secondary  boycotts  as  affected  by  these  bills. 
We  thought  we  had  enough  to  cover  with  respect  to  the  NLRA  so 
that  you  would  not  want  to  hear  us  on  these  other  subjects  too. 

I  turn  next  to  III,  "Definitions."  Attention  is  called  first  to  the 
section  on  supervisors,  beginning  on  page  13.  We  object  to  the  defini* 
tion  of  supervisors  contained  in  S.  55  and  S.  360.  It  seems  to  us 
amazingly  broad.  It  would,  as  we  try  to  say  at  the  bottom  of  page 
13  and  top  of  14,  exclude  from  the  coverage  of  the  act  a  large  number 
of  clerical  and  other  minor  employees,  such  as  pay-roll  clerks,  comp- 
tometer operators,  computing  pay  clerks,  assignment  clerks,  inspec- 
tors, watchmen,  guards,  straw  bosses,  and  leadmen.  A  carpenter  hav- 
ing a  helper  apprentice  under  his  tutelage  is  a  supervisor  under  this 
definition.  Our  objection  at  this  point  is  to  the  breadth  of  the  defini- 
tion of  supervisor.  I  don't  want  that  to  be  construed  to  apply  to  the 
general  problem  of  what  Congress  should  do  about  foremen's  unions. 
I  will  turn  to  that  in  a  moment — a  slightly  separate  issue  on  which 
the  Board  will  take  a  different  position.  But  the  breadth  of  the  defini- 
tion here,  it  seems  to  me,  would  treat  every  first-class  private  as  though 
he  were  a  first  lieutenant,  and  that  seems  to  me  something  that  the 
Congress  would  be  quite  unwise  to  do.  Let  us  remember  that  under 
the  provisions  of  this  bill  the  first-class  private  would  not  only  not 
be  able  to  get  support  for  bargaining  purposes  through  a  Board  cer- 
tification, but  he  would  be  vulnerable  to  discharge  and  would  have  no 
remedy.  I  do  not  see  why  a  first-class  private  should  be  treated  that 
much,  differently  from  the  ordinary  private. 

Senator  Smith.  Will  you  be  able  to  make  a  definition  which  would 
support  him  ? 

Mr.  Herzog.  I  think  the  Board  has  made  a  definition,  if  you  will 
look  at  footnote  8  at  the  bottom  of  page  13,  Senator  Smith.  *  That  is 
the  Board's  customary  definition  of  supervisor,  as  it  has  appeared 
in  the  decisions  through  the  years  and  as  it  stands  today.  If  the  Con- 
gress should  see  fit  to  adopt  that  definition,  we  would  hardly  be  in  a 
position  to  object. 

I  would  like  now  to  turn  for  a  moment  to  the  middle  of  page  16, 
which  takes  up  quite  a  different  question;  the  general  problem  of 
supervisors'  rights  under  the  act. 

We  think  that  is  a  matter  of  legislative  policy. 
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We  have  held  that,  under  the  present  Wagner  Act,  foremen  are 
employees  when  they  are  acting  to  protect  their  own  interests  vis-a-vis 
the  company  that  hires  and  compensates  them,  although  not  when 
acting  as  agents  of  the  employer  in  relation  to  the  men  they  supervise. 
There  is  strong  court  authority  for  this  view.  My  own  reasons  for 
believing  that  the  National  Labor  Relations  Act  warrants  the  Board's 
present  policy  of  certifying  unaffiliated  foremen's  unions  appear  in  a 
short  concurring  opinion  in  the  second  Packard  case,  which  I  should 
like  to  offer  for  inclusion  in  the  record  at  this  point.  It  is  very  brief, 
Senator. 

Senator  Aiken.  It  will  be  received  for  the  record. 

(The  opinion  referred  to  is  as  follows:) 

CONCURRING  OP1MON  OF  CHAIRMAN   HERZOG  IN   THE  PACKARD   MOTOR  CAR  COMPANY 

Unfair  Labor  Practice  Case  7-C-1452,  Issued  December  G,  1945 

Chairman  Paul  M.  Herzog,  concurring : * 

The  issues  in  this  case  cannot  be  analyzed  in  terms  of  black  and  white.  They 
present  a  study  in  gray.  Both  company  and  union  present  their  arguments  in 
good  faith ;  no  one  can  be  wholly  right  or  wholly  wrong  in  a  matter  of  this  sort. 
But  the  Board  remains  faced  with  the  responsibility  of  deciding  which  is  nearer 
right,  in  the  light  of  the  announced  policies  of  the  act. 

Although  there  has  sometimes  been  a  tendency  to  assume  that  the  issue  before 
us  is  whether  foremen  should  or  should  not  join  unions,  that  assumption  mis- 
conceives the  Board's  function.  We  are  faced,  instead,  with  the  narrower  ques- 
tion of  whether,  granting  that  many  foremen  have  now  decided  that  "the 
necessities  of  the  situation" 2  dictate  that  they  seek  to  bargain  through  an 
unaffiliated  union,  the  act  affords  them  access  to  the  orderly  administrative 
machinery  that  is  concededly  available  to  rank-and-file  employees.  I  think 
that  it  does. 

The  company  asserts  that  its  supervisory  employees  are  not  "employees''  at 
all,  but  "employers."  3  To  the  extent  that  foremen  may  sometimes  speak  for 
or  bind  a  respondent  in  dealing  with  their  subordinates,  because  then  "acting 
in  the  interest  of  an  employer,"  they  are  "employers"  within  the  meaning  of  the 
act.  Here,  however,  we  are  not  concerned  with  foremen's  relations  with  their 
subordinates,  but  with  their  own  status  vis-a-vis  the  company  that  hires,  dis- 
charges, and  compensates  them  and  that  directs  their  work.  In  that  relation 
the  company  is  the  employer  and  the  foreman  the  employee ;  when  they  sit  on 
opposite  sides  of  the  bargaining  table,  their  interests  are  momentarily  adverse. 
This  is  true  whether  they  bargain  individually  or  collectively.  The  foreman  is 
not  "acting  in  the  interest  of  an  employer"  when  he  seeks  to  improve  his  own 
working  conditions ;  he  is  acting  for  himself.  The  company  suggests  that  the 
same  man  cannot,  in  logic,  be  both  employer  and  employee.  But  "the  life  of  the 
law  has  not  been  logic ;  it  has  been  experience."  4  High  judicial  authority  has 
held  that  a  foreman  can  be  both  employer  and  employee ; 5  the  Board,  including 
our  dissenting  colleague,  has  always  held  him  to  be  both  ; 6  the  facts  of  industrial 
life  have  made  him  both. 

1  Not  having  been  a  member  of  the  Board  when  the  representation  case  was  heard  and 
decided,  I  have  thought  it  only  proper  to  set  forth  these  views,  after  examining  the  record, 
the  briefs,  and  the  minutes  of  oral  argument  in  that  earlier  proceeding.  Matter  of  Packard 
Motor  Car  Company,  61  N.  L.  R.  B.  4,  decided  March  26,  1945.  Concurrence  here  may  be 
taken  as  agreement  with  the  representation  decision,  although  I  might  not  have  joined  in 
every  sentence  or  every  metaphor.  I  join  fully  with  Mr.  Houston  in  the  present  order, 
believing  that  this  company  should  bargain  with  the  union  selected  by  its  foremen. 

2  N.  L.  R.  B.  v.  Jones  <&  Laughlin  Corporation,  301  U.  S.  1,  33. 

3  Sees.  2  (2)  and  2  (3). 

*  O.  W.  Holmes,  The  Common  Law,  p.  1. 

5N.  L.  R.  B.  v.  Skinner  d  Kennedy,  113  F.  (2d)  667,  at  670,  where  the  court  said,  "A 
foreman,  in  his  relation  to  his  employer  is  an  employee,  while  in  his  relation  to  the 
laborers  under  him  he  is  the  representative  of  the  employer  and  within  the  definition  of 
sec.  2  (2)  of  the  act  *  *  *."  These  definitions  in  the  act  "are  not  mutuallv  exclu- 
sive."   N.  L.  R.  B.  v.  Armour  and  Co.  (C.  C.  A.  10.  November  5,  1945),  17  L.  R.  R.  372,  373. 

The  fact  that  a  man  promoted  to  a  foremanship  may  become  an  "arm  of  management" 
does  not  mean  that  he  thereupon  ceases  to  be  an  employee  of  management.  This  view 
is  consistent  with  the  familiar  legal  doctrine  that  an  agent,  although  he  must  act  in 
behalf  of  his  principal  as  against  third  persons,  does  not  forfeit  his  rights  against  that 
principal  where  their  relations  with  one  another  are  in  issue. 

8  Matter  of  Maryland  Drydock  Company,  49  N.  L.  R.  B.  733  (1943)  ;  Matter  of  Soss 
Manufacturing  Company,  56  N.  L.  R.  B.  318  (1944). 
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All  employees  may  ask  our  protection  in  the  exercise  of  the  rights  declared  in 
section  7  of  the  act,  unless  another  section  can  he  found  to  bar  that  result.  One 
protected  right  is  that  of  employees  to  bargain  collectively  through  representa- 
tives of  their  own  choosing.  Because  the  Board,  even  when  denying  protection, 
has  never  doubted  that  a  foreman  is  an  "employee,"  the  majority  opinion  in 
Maryland  Drydock  and  the  dissent  in  the  Packard  representation  case  were 
based  largely  upon  the  theory  that  foremen  do  not  constitute  a  "unit  appropriate 
for  the  purposes  of  collective  bargaining."  The  theory  assumes  that  because 
Congress,  by  section  9  (b)  of  the  act,  empowered  the  Board  to  determine  which 
of  several  units  is  appropriate,  "in  order  to  insure  to  employees  the  full  benefit 
of  their  right  to  self-organization  and  to  collective  bargaining,  and  otherwise 
to  effectuate  the  policies  of  this  act,"  it  also  authorized  us  to  find  that  persons 
who  are  employees  belong  in  no  unit  at  all.    The  assumption  is  open  to  question. 

It  seems  much  more  probable  that  Congress  intended  section  9  (1))  to  authorize 
the  Board  to  group  employees  appropriately  rather  than  to  exclude  them  from 
coverage.  The  only  express  exclusions  appear  in  section  2  (8).'  The  language 
of  section  9  (b)  is  language  of  classification. s  It  empowers  the  Board  to  select 
between  alternatives;  we  are  to  "decide  in  each  case  whether"  employees  should 
vote  and  bargain  in  an  "employer  unit,  craft  unit,  plant  unit,  or  subdivision 
thereof."  It  nowhere  suggests  that  we  should  hold  that,  despite  their  desires, 
certain  employees  may  never  utilize  the  act  to  select  some  representative  or  to 
bargain  in  any  unit  whatsoever."  Under  the  power  to  classify  the  Board  may, 
and  properly  does,  segregate  supervisory  employees  from  their  subordinates,  as 
l)y  declining  to  place  them  in  the  same  unit  with  rank-and-file  employees.  Here, 
however,  we  are  not  asked  to  segregate,  but  to  ostracize.  Even  assuming  that 
section  9  (b)  might  permit  such  a  result,10  that  particular  section  certainly  cannot 
be  said  to  encourage  it. 

There  are  practical  problems  before  us  as  well  as  legal  ones.  The  company  is 
deeply  concerned  at  the  foremen's  decision  to  join  an  unaffiliated  labor  organiza- 
tion. The  company's  concern  is  as  understandable  as  is  its  employees'  decision. 
Both  flow  from  the  character  of  American  industrial  life  in  the  1940's.  The 
company  is  troubled  lest  the  unionization  of  its  foremen  detract  from  the  single- 
minded  loyalty  which  it  considers  essential  to  efficient  mass  production  :  the  fore- 
men have  thought  collective  action  necessary  because  they  believe  that  individual 
bargaining  has  not  afforded  them  the  protection  that  men  require  in  a  large, 
inevitably  depersonalized  plant.  Self-interest  is  present  on  both  sides,  and  so  is 
fear.  Fear,  perhaps  more  than  self-interest,  is  a  ready  cause  of  industrial  strife. 
In  the  long  run,  collective  bargaining  will  tend  to  reduce  both  the  cause  and  the 
effect.  It  will  provide  more  fertile  soil  for  the  ultimate  loyalty  of  foremen  than 
can  the  resentment  that  is  likely  to  be  engendered  by  hostile  disregard  of  their 
chosen  representatives. 

Bargaining  can  only  succeed,  however,  if  responsible  unions  representing  super- 
visory employees,  once  their  legal  rights  are  established,  recognize  the  validity  of 
some  management's  special  fears  and  seek  to  dispel  them  by  the  terms  of  the  ulti- 
mate bargain."  Many  of  the  problems  arising  from  possible  dual  allegiance, 
which  give  Mr.  Reilly  such  genuine  concern,  are  particularly  susceptible  of  this 
treatment.     Such  problems  flow  inevitably  from  the  foremen's  dual  existence. 


7  These  exclusions  are  limited  to  agricultural,  domestic,  and  family  workers.  Super- 
visory employees  are  not  mentioned  ;  no  member  of  the  Board  suggested  their  exclusion 
until  as  late  as  1942. 

"The  1935  congressional  committee  hearings  and  renorts  are  to  the  same  effect. 

9  See  Matter  of  Bee  Line,  Inc.,  6  N.  Y.  S.  L.  R.  B.  686,  695   (1943)  : 

"The  concept  of  appropriate  unit  is  an  affirmative  one.  intended  to  bring  about  the  most 
desirable  form  of  organization.  It  is  not  a  negative  concept  to  be  used  as  a  means  of 
denying  all  bargaining  rights  under  the  act  to  a  given  group  of  employees  in  all  circum- 
stances. Once  it  is  determined  that  a  groun  of  persons  are  employees,  they  have  a  right 
under  the  act  and  the  Constitution  of  the  State  of  New  York  to  be  placed  in  some  appro- 
priate unit — that  one  which  will  best  facilitate  their  participation  in  the  practice  and 
procedure  of  collective  bargaining." 

Of  course,  the  reference  to  the  State  constitution  is  immaterial  here.  Tt  might  be 
noted  that  the  New  York  board  still  adheres  to  this  view  desnite  a  change  in  personnel 
under  a  different  State  administration. 

10  This  view  as  to  the  limited  power  vested  in  the  Board  under  sec.  9  (b)  is  not  to  be 
taken  to  mean  that  the  Board  lacks  discretion  to  decline  to  proceed  with  a  representation 
case  upon  proper  cause  shown.  Our  view  of  the  fundamental  policies  of  the  act  may 
sometimes  require  the  Board  to  decline,  despite  the  danger  of  strikes,  to  make  its  machinery 
available  to  effectuate  every  choice  that  emplovees  mav  make.  See  Matter  of  Ttrio-qs 
Indiana  Corporation,  63  N.  L.  R.  B.  1270.  Sec.  9  (c)  of  the  N.  L.  R.  A.  provides  that  this 
Board  "may."  not  that  it  must  investigate  a  question  concerning  representation  and  certify 
the  representatives  selected.  This  differentiates  the  act  from  certain  State  statutes,  such 
as  that  of  New  York  which  contain  mandatory  language. 

11  See  Matter  of  Delparke  Realty  Corporation.  6  N.  Y.  S.  L.  R.  B.  907,  915. 
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They  cannot  be  made  to  disappear  simply  by  telling  foremen  that  the  Wagner  Act 
is  not  available  to  them.  American  management  has  shown  such  resilient  genius 
that,  once  foremen's  representatives  lose  their  sense  of  insecurity  and  can  adopt 
a  policy  of  self-restraint,  the  parties  will  find  a  way  to  resolve  their  occasional 
conflict  of  interest.  Government  cannot  resolve  that  conflict  for  them.  But  it 
can  intercede  to  lay  the  groundwork  for  reasoned  negotiation,  so  that  that  which 
seems  anathema  today  may  become  habitual  tomorrow. 

It  is  not  for  this  Board  to  determine  whether  supervisory  employees,  sensing 
inequality  of  bargaining  power,  should  seek  to  better  their  lot  by  exercising  the 
right  of  free  association.  They  have  already  done  so.  In  this  case  we  need  only 
decide  whether  the  act's  peaceful  processes  are  to  be  preferred  or  denied  to  em- 
ployees who,  for  reasons  known  best  to  themselves,  desire  to  act  in  unison  through 
what  appears  to  be  a  truly  independent  union.12  In  the  absence  of  any  court 
decision. 1:<  congressional  mandate,  or  other  declaration  of  national  policy  to  the 
contrary,"  and  in  the  further  absence  of  proof  that  collective  bargaining  by 
supervisory  employees  has  failed  where  it  has  been  attempted,15  it  is  better  that 
a  Board  dedicated  to  encouraging  the  bargaining  process  move  forward,  not 
backward,1"  and  continue  to  put  a  premium  on  the  conference  table  rather  than 
on  the  harsh  arbitrament  of  industrial  war.  The  more  difficult  the  problem,  the 
more  important  it  is  that  the  stage  be  set  for  men  to  sit  down  and  reason 
together. 

Signed  at  Washington,  D.  C,  this  6th  day  of  December  1945. 

Paul  M.  Hekzog, 
Chairman,  Rational  Labor  Relations  Board. 

Mr.  Herzog.  Following  Circuit  Court  enforcement  of  the  Board's 
order,  the  Packard  case  was  argued  in  the  Supreme  Court  of  the 
United  States  on  January  9  of  this  year.  A  decision  is  expected  mo- 
mentarily. We  think  we  are  bound  to  get  it  this  month,  Senator, 
although,  of  course,  it  is  very  unwise  to  prophesy. 

Meanwhile,  our  new  colleague,  Mr.  Reynolds,  has  joined  Mr.  Hous- 
ton and  me  in  holding  that  an  independent  supervisors"  union  may  be 
certified  by  the  Board.  The  Board  is  therefore  now  unanimous  on 
this  subject.  There  is  still  disagreement  between  us,  which  I  find 
wholly  understandable,  on  the  Board's  further  policy  of  certifying 
affiliated  unions  when  selected  by  foremen,  even  though  they  may  rep- 
resent the  rank-and-file  employees.  The  Board  majority  held  in  the 
1946  Jones  &  Laughlin  case  that  because  it  is  the  fundamental  policy 
of  the  act  that  all  employees  may  bargain  through  representatives  of 
their  own  choosing,  it  was  not  for  us  to  inject  any  personal  predelic- 
tions  by  holding  that  they  might  select  one  union  but  not  another — 
that  is  to  say,  an  unaffiliated  one  in  the  one  case,  while  in  the  other  it 
might  be  affiliated.     This  case  is  also  on  its  way  through  the  courts. 

Senator  Ives.  I  should  like  to  ask  you  a  question. 

Mr.  Herzog.  Yes;  Senator  Ives. 


12  The  fact  that  the  Foreman's  Association's  interests,  and  therefore  its  actions,  may 
sometimes  coincide  with  those  of  rank-and-file  employees  does  not  suffice  to  convert 
natural  sympathy  into  partnership.  Collaboration  may  be  relevant,  but  the  presumption 
that  a  constitutionally  autonomous  organization  is  in  fact  autonomous  is  not  so  easily 
rebutted.  Affiliation  per  se  is  not  before  us  here,  and  Mr.  Houston  and  I  do  not  pass,  one 
way  or  the  other    upon  its  possible  effect. 

13  Indeed,  a  State  board  order  finding  appropriate  a  unit  of  supervisors  has  been  en- 
forced by  the  courts  in  the  test  case  of  New  York  State  Labor  Relations  Board  v.  Metro- 
politan Life  Insurance  Company  et  al.,  183  N.  Y.  Misc.  1064,  affirmed  by  the  Appellate 
Division,  First  Department,  at  114  N.  Y.  Law  Journal,  p.  1075  (October  1945).  There 
are  no  contrary  Federal  decisions. 

14  The  labor-management  conference  reached  no  conclusion  on  this  subject. 

15  The  history  of  bargaining  by  supervisory  employees  in  the  maritime  and  railroad  in- 
dustries and  iii  the  printing  and  building  trades  establishes,  at  the  least,  that  collective 
agreements  can  be  made  to  work  in  practice.  So  also  does  the  testimony  adduced  in  the 
Packard  representation  case  concerning  the  Foreman's  Association's  current  contract  with 
the  Ford  Motor  Co. 

The  record  is  barren  of  any  proof  that  the  Packard  foremen  have  been  disloyal  to  the 
company  or  less  efficient  as  supervisors  because  of  their  membership  in  the  association, 
or  that  such  membership  has  operated  to  deprive  the  rank-and-file  employees  of  their 
primary  rights  under  the  act. 

19  Two  reversals  in  as  many  years  are  enough. 
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Senator  Ives.  I  do  not  know  that  yon  will  want  to  comment  defi- 
nitely upon  it,  perhaps  you  will  not :  But,  what  is  your  idea  on  the 
principle  of  preventing  the  organization  of  foremen  when  they  are  to 
become  affiliated  or  become  associated  or  become  a  part  of  any  major 
organization  or  any  national  or  international  organization,  of  which 
organizations  the  employees  under  those  foremen  are  members? 

Mr.  Herzog.  You  are  asking  me  how  I  feel  about  that  ? 

Senator  Ives.  Well,  I  should  want  your  comment,  if  you  have  given 
it  any  thought. 

Mr.  Herzog.  I  have  given  it  a  great  deal  of  thought,  Senator.  One 
of  the  very  great  difficulties  there.  Senator,  is  that  the  Board  has  been 
functioning  in  its  judicial  capacity — some  people  say  it  may  be  judi- 
cial but  not  judicious — but  in  any  case  it  has  been  functioning  in  that 
capacity  for  a  long  time.  It  is  a  little  hard  for  me.  much  as  I  want  to 
help  you — if  it  would  help  you — by  expressing  a  view,  to  give  you 
an  out-and-out  opinion  on  the  problem  of  what  should  be  done  with 
affiliated  unions. 

I  do  think  that  if  you  will  refer  to  footnote  No.  13,  which  is  on  this 
page  17  of  my  statement,  Senator,  you  will  find  how  I  feel  about  that. 
I  think  there  are  a  good  many  problems  to  be  faced  here.  I  believe  a 
good  many  unions,  especially  in  the  American  Federation  of  Labor, 
have  grown  accustomed  to  having  foremen  in  the  same  unions  as  the 
rank  and  file.  That  is  accepted  in  the  printing  trade  and  in  certain 
maritime  industries. 

There  are,  I  grant,  certain  objections  to  it.  I  can  understand  why 
an  employer  might  not  like  it ;  I  can  understand  why  such  an  employer 
would  like  it  even  less  than  having  his  foremen  in  an  unaffiliated  union. 
I  think  it  presents  a  very  difficult  question. 

I  notice  that,  for  example.  Congressman  Case's  revised  bill  in  the 
House  draws  that  distinction  you  have  just  mentioned.  His  bill  this 
year  is  less  drastic  than  formerly;  it  would  authorize  the  Board  to 
certify  unaffiliated  unions  of  supervisors. 

Now,  what  should  be  done  about  it?  We  have  been  functioning 
here,  as  I  say,  judicially,  and  the  decisions  are  printed  in  full.  There 
are  certain  risks  involved.  Senator,  once  you  relegate  these  people  to 
their  own  self-help  by  not  applying  the  act  to  them.  You  run,  for 
illustration,  the  risk  that  foremen,  if  they  do  not  have  the  protection 
of  the  act,  will  go  on  strike.  Of  course,  that  is  just  what  happened 
between  the  Maryland  Drydock  and  the  Packard  decisions.  How- 
ever, the  question  as  to  whether  that  risk  is  worth  running  because  of 
some  other  policy  that  Congress  might  think  as  important  or  even  more 
important,  is  something  I  and  my  associates  cannot  decide.  That  is 
not  our  decision. 

Senator  Ives.  You  have  there  a  clash  of  fundamental  principles 
there,  do  you  not?  One  principle  is  what  we  might  call  the  freedom 
of  association  which  belongs  to  the  individual,  the  freedom  to  join 
whatever  he  wants  to  join.  On  the  other  hand,  you  have  the  position 
of  the  foreman  or  supervisory  employee  in  a  managerial  situation. 
There  is  a  conflict  of  interests  as  between  those  two  situations. 

It  seems  to  me  you  must  admit  there  is  a  clash  there  between  funda- 
mental principles.  Whether  foremen  should  become  affiliated  and  if 
so,  to  what  extent,  with  the  employees  who  are  under  them,  when  they 
are  personally  directing  those  employees  in  their  duties,  that  is  one 
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question.  It  is  another  question  again  when  the  supervisory  employee 
is  doing  the  managing  or  supervising;  are  we  going  to  deny  those 
supervisory  employees  the  right  of  association  ?  That  is  another  ques- 
tion.    You  have  got,  I  repeat,  a  definite  clash  of  principles  there. 

Mr.  Herzog.  That  is  right,  and  that  is  what  makes  it  so  difficult, 
Senator. 

Senator  Ives.  It  is  difficult. 

Mr.  Herzog.  Now,  gentlemen,  I  will  not  read  the  last  paragraph  on 
page  17  of  my  formal  statement,  I  believe  we  have  covered  that  pretty 
well  orally. 

Senator  Ball.  May  I  ask  a  question  ? 

Senator  Aiken.  Senator  Ball. 

Mr.  Herzog.  Yes,  indeed,  Senator  Ball. 

Senator  Batx.  I  want  to  ask  you,  Mr.  Herzog.  whether  you  believe 
there  can  be  such  a  thing  as  a  totally  independent  foremen's  union. 

Mr.  Herzog.  Certainly. 

Senator  Ball.  I  remember  Mr.  Iserman's  brief  on  that  subject, 
which  dealt  with  it  extensively,  and  there  has  been  an  exchange  of 
letters  and  so  forth,  and  the  conclusion  I  draw  from  it  all  is  that  the 
Board  upheld  the  record  and  the  record  demonstrated  that  the  fore- 
men cannot  function  as  a  union  effectively  unless  and  except  with  the 
support  of  the  rank-and-file  organization.  And,  when  they  get  that 
rank-and-file  support,  then  the  loyalty  of  the  foremen  is  divided. 
Frankly,  I  am  inclined  to  agree,  to  think  that  there  cannot  be  such 
a  thing  as  an  effective  independent  foremen's  union. 

Mr.  Herzog.  And  that  is  Mr.  Iserman's  view,  also,  I  know,  in  the 
case  he  was  arguing  before  the  Board ;  and  he  has  another  in  court. 

Now,  upon  the  definition  of  "employer,"  I  think  I  can  move  rapidly 
over  that  section  of  my  statement.     I 

Senator  Ball.  Let  me  interrupt  you  again,  going  back  to  this  fore- 
men's union  question.  On  that  point,  will  you  tell  me  why,  in  the 
Chrysler  case,  where  the  Board  took  the  position  an  independent 
union  could  not  represent  foremen,  you  upheld  the  Trial  Examiner 
in  excluding  the  200  letters  which  I  understand  demonstrated  that 
the  FA  A  was  not  independent? 

Mr.  Herzog.  I  am  sorry,  Senator,  I  am  afraid  I  cannot  remember. 
You  have  apparently,  had  your  recollection  refreshed  on  that  more 
recently  than  I  have.     I  simply  do  not  remember. 

Senator  Ball.  I  see. 

Mr.  Herzog.  I  do  not  remember.  I  do  remember  some  discussion 
about  it,  and  that  is  about  all.  I  can  certainly  check  on  it  for  you 
this  afternoon,  if  you  would  like,  and  give  you  some  information  in 
writing  for  the  record. 

Senator  Aiken.  You  may  do  that,  Mr.  Herzog. 

Mr.  Herzog.  I  shall  be  glad  to. 

Senator  Ball.  Well,  do  you  not  agree  that  in  the  foremen's  strikes 
that  have  occurred  so  far,  whenever  the  rank-and-file  union  decided, 
as  it  did  decide,  for  example,  in  the  Goodrich  strike,  and  that  that 
rank-and-file  union  would  no  longer  support  the  striking  foremen,  do 
you  not  agree  that  those  foremen's  strikes  ended  almost  immediately? 

Mr.  Herzog.  I  do  not  know  the  facts  on  that,  Senator. 

Senator  Ball.  Certainly,  in  the  Jones  &  Laughlin  case,  and  the 
United  Mine  Workers  strike,  in  all  those  strikes,  there  was,  and  had  to 
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be,  strong  support  of  the  foremen  from  the  rank  and  file.     They 
would  not  have  got  very  far  without  that  support. 

Senator  Aiken.  You  may  furnish  us  some  information  on  that. 

Mr.  Herzog.  Yes;  Senator. 

(The  material  referred  to  is  as  follows:) 

UNITED  STATES  OF  AMERICA— BEFORE  THE  NATIONAL  LABOR  RELA- 
TIONS BOARD 

Case  No.  7-R-203S 

In  the  Matter  of  Chryslkr  Corporation  and  Foreman's  Association  of  A  meek -a, 

Chrysler  Chapter  No.  3 

Rathbone,  Perry,  Kelley  &  Drye,  by  Messrs.  Nicholas  Kelley,  T.  R.  Iserman,  and 
D.  L.  Hastings,  of  New  York  City,  for  the  Company. 

Mr.  Walter  M.  Nelson,  of  Detroit,  Mich.,  for  the  Association. 
Mrs.  Augnsta  Spaulding,  of  counsel  to  the  Board. 

Decision  and  Direction  of  Elections 

statement  of  the  case 

Upon  an  amended  petition  duly  tiled  by  Foreman's  Association  of  America, 
Chrysler  Chapter  No.  3,  herein  called  the  association,  alleging  that  a  question 
affecting  commerce  had  arisen  concerning  the  representation  of  employees  of 
Chrysler  Corporation,  Detroit,  Mich.,  herein  called  the  company,  the  National 
Labor  Relations  Board  provided  for  an  appropriate  hearing  upon  due  notice 
before  Max  Rotenberg,  trial  examiner.  The  hearing  was  held  at  Detroit,  Mich., 
on  various  days  between  September  19,  1945,  and  February  26,  1946.  The  com- 
pany and  the  association  appeared  and  participated.  Upon  an  interlocutory 
motion  filed  by  the  company  for  reversal  of  certain  rulings  made  by  the  trial 
examiner  during  the  first  days  of  the  hearing,  oral  argument  was  heard,  pursuant 
to  notice,  before  the  Board  at  Washington,  D.  C,  on  September  25,  1945.  The 
company  and  the  association  appeared  and  participated.  On  October  3,  1945, 
the  Board  reversed  certain  rulings  of  the  trial  examiner  and  granted  permission 
to  the  company  to  inquire  broadly  into  the  relations  between  the  association  and 
labor  organizations  representing  rank  and  file  workers.  During  the  course  of 
the  hearing  then  resumed  before  the  trial  examiner,  the  company  moved  to  dismiss 
the  petition.  The  trial  examiner  did  not  rule  on  this  motion.  In  its  brief  the 
company  renewed  its  motion  to  dismiss.  For  reasons  which  appear  below,  the 
motion  is  denied.  All  parties  were  afforded  full  opportunity  to  be  heard,  to 
examine  and  cross-examine  witnesses,  and  to  introduce  evidence  bearing  on  the 
issues.1  The  trial  examiner's  rulings  made  at  the  hearing,  except  as  noted  above, 
are  free  from  prejudicial  error  and  are  hereby  affirmed.  All  parties  were  afforded 
opportunity  to  file  briefs  with  the  Board. 

After  the  close  of  the  hearing,  the  company  moved  to  dismiss  the  amended  peti- 
tion so  far  as  it  related  to  the  John  R.  plant,  alleging  that  organizational  changes 
at  the  plant  precluded  a  unit  determination  for  employees  engaged  therein  at  the 
present  time.  The  association  consents  to  the  motion.  The  motion  is  hereby 
granted. 

Upon  the  entire  record  in  the  case,  the  Board  makes  the  following  : 

findings  of  fact 

/.  The  "business  of  the  company 

Chrysler  Corporation,  a  Delaware  corporation,  has  its  offices  at  Detroit,  Mich., 
and  operates  plants  at  Detroit,  Highland  Park,  Ham^ramck,  and  Marysville, 
Mich. ;  Dayton,  Ohio;  Newcastle,  Kokomo,  Evansville,  and  Indianapolis,  Ind. ;  and 
Los  Angeles  and  San  Leandro,  Calif.    The  DeSoto- Wyoming,  Dodge-Main,  Dodge- 


1  During  the  course  of  the  hearing  the  company  sought  to  introduce  evidence  which  the 
trial  examiner,  upon  the  objection  of  the  association,  refused  to  admit.  Such  evidence  was 
rejected,  either  because  it  was  irrelevant  to  the  issues  or  because  it  was  merely  cumulative 
of  evidence  already  in  the  record.  The  company  requests  that,  if  the  Board  deny  its 
motion  to  dismiss  the  petition,  the  case  be  remanded  for  further  hearing.  The  request  is 
denied. 
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Forge,  and  McKinstry  plants,  all  at  Detroit,  Mich.,  are  the  plants  principally 
involved  in  this  proceeding. 

Until  on  or  about  February  1,  1942,  the  company  was  engaged  principally  in 
manufacturing  Chrysler,  Dodge,  DeSoto,  and  Plymouth  automobiles  and  Dodge 
trucks.  Tor  several  years  prior  to  February  1,  1042,  the  company  manufactured 
on  the  average  of  more  than  1,000,000  automobiles  and  trucks  per  year.  The 
aggregate  value  of  automobile  products  manufactured  and  sold  by  the  company 
in  Michigan  exceeded  on  the  average  $625,000,000  per  year.  Approximately  25 
percent  of  the  automotive  parts  manufactured  by  the  company  were  delivered  to 
nurchasers  within  the  State  of  Michigan,  and  the  remainder  delivered  to  pur- 
chasers outside  the  State.  Between  February  1,  1942,  and  August  15,  1945,  the 
company  was  almost  exclusively  engaged  in  manufacturing  war  materials,  de- 
livering to  the  United  States  Government  or  its  contractors  products  at  the  plant 
where  they  were  finished.  In  each  annual  period  since  1938,  and  by  August  15. 
1945,  the  company  purchased  for  use  at  its  several  plants  raw  materials  and 
finished  products  having  an  aggregate  value  of  more  than  $250,000,000,  approxi- 
mately 45  percent  of  which  by  value  was  purchased  from  vendors  located  outside 
the  State  and  shipped  to  the  company's  properties  within  the  State. 

At  the  time  of  the  hearing  in  this  proceeding  the  company  was  engaged  In  con- 
verting its  plants  into  full  peacetime  production,  anticipating  that  it  would 
receive  raw  materials  and  finished  parts  for  the  manufacture  of  automobiles  and 
other  products  at  a  rate  at  least  equivalent  to  that  which  it  received  before  the 
war.  The  company  expects  to  receive  from  sources  outside  the  State,  goods  in 
about  the  same  proportion  as  before  the  war  and  to  deliver  its  products  to 
customers  as  before  the  war.  At  the  time  of  the  hearing,  the  full  peacetime 
quota  of  hourly  paid  workers  had  not  been  reached,  but  supervisory  employees 
in  full  force  were  preparing  their  departments  for  production. 

We  find  that  the  company,  contrary  to  its  contention,  is  engaged  in  commerce 
within  the  meaning  of  the  National  Labor  Relations  Act. 

11.  Th<   organization  involved 

Foreman's  Association  of  America.  Chrysler  Chapter  No.  3,  is  an  unaffiliated 
labor  organization,  admitting  to  membership  employees  of  the  company.2 

///.  The  questions  concerning  representation 

The  company  refuses  to  grant  recognition  to  the  association  as  the  exclusive 
bargaining  representatives  of  employees  in  the  unit  proposed  by  the  association.* 

The  company  urges  that  the  association's  petition  be  dismissed  contending, 
inter  alia,  (1)  that  foremen  are  not  employees  within  the  meaning  of  the  act,  and 
(2)  that  the  relaiionship  between  the  association  and  United  Automobile,  Air- 
craft, and  Agriculture  Implement  Workers,  herein  called  the  Automobile  Workers,. 
precludes  the  former  from  serving  foremen  in  a  representative  capacity  for 
bargaining  purposes. 

With  respect  to  the  company's  contention  that  its  foremen,  as  a  result  of 
training,  power,  duties,  and  privileges,  are  a  part  of  management  and,  therefore, 
are  not  employees  under  the  act,  we  find  no  merit  for  reasons  which  we  have  set 
forth  in  earlier  decisions  and  recently  affirmed.4 

With  respect  to  the  Company's  second  contention,  we  likewise  find  no  merit. 
The  Automobile  Workers  and  its  several  local  unions  represent  the  Company's 
hourly  paid  workers  at  its  Detroit  plants  for  bargaining  purposes.  The  Automo- 
bile Workers  is  a  labor  organization  affiliated  with  the  Congress  of  Industrial 

2  One  of  the  grounds  urged  by  the  company  in  support  of  its  motion  to  dismiss  the  peti- 
tion was  the  claim  that  the  association  is  not  a  labor  organization  within  the  meaning  of 
tlie  act.  Sec.  2  (5)  of  the  act  states:  "The  term  'labor  organization'  means  any  organisa- 
tion of  any  kind,  or  any  agency  or  employee  representation  committee  or  plan,  in  which 
employees  participate  and  which  exists  for  the  purpose,  in  whole  or  in  part,  of  dealing 
with  employees  concerning  grievances,  labor  disputes,  rates  of  pay.  hours  of  employment, 
or  conditions  of  work."  The  association  is  clearly  a  "labor  organization"  within  this 
definition. 

3  The  company  contends  that  no  question  has  arisen  concerning  the  representation  of  its 
employees  covered  by  the  amended  petition  on  the  ground  that  the  unit  as  amended  during 
the  course  of  the  hearing  covered  plants  other  than  those  covered  in  the  association's 
original  request  for  recognition.  We  find  no  merit  in  this  contention.  The  fact  of  the 
associations  demand  for  recognition  and  the  scope  of  its  proposed  unit  and  the  company's 
refusal  to  accord  the  desired  recognition  was  clear  at  the  hearing 

«  Matter  of  Soss  Manufactnrinfi  Company,  56  N.  L.  R.  B.  348  :  Matter  of  Packard  Motor 
Car  Company,  61  N.  L.  R.  B.  4,  and  64  N  L.  R.  B..  No.  204  :  Matter  of  L.  A.  Youun  Spring 
i*  J''C  CorPoration,  65  N.  L.  R.  B..  No.  59  :  Matter  of  Jones  <(•  LauahUn  Steel  Cor), oration, 
f>6  N.  L.  R.  B.,  No.  51  ;  Matter  of  West  in  (/house  Electrical  Corporation,  66  N.  L.  R.  B.,  No. 
154. 
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Organizations.  The  Association  claims  to  be  an  independent  organization,  and  we 
have  elsewhere  so  found.5  No  evidence  was  offered  by  the  Company  to  indicate 
that  the  Association  is  dominated  or  controlled  by  the  Automobile  Workers. 
Hourly  paid  employees  at  the  Company's  plants  expressed  their  sympathy  with 
foremen  in  their  efforts  to  organize  and  gain  recognition  for  themselves  for  bar- 
gaining purposes,  refusing  to  substitute  for  striking  foremen  and  to  work  under 
foremen  who  refused  to  cooperate  in  the  foremen's  strike  for  recognition.  Comity 
existing  between  members  of  these  two  labor  organizations  at  the  Company's 
plant  may  be  due  in  part  to  the  Company's  practice  of  selecting  its  foremen  from 
the  rauks  of  hourly  paid  workers  and  its  promotion  and  demotion  of  employees 
between  hourly  paid  categories  and  salaried  supervisory  positions,  as  the  produc- 
tion needs  of  the  Company  may  require.  We  cannot  predicate  domination  and 
control  of  the  Association  upon  the  sympathy  and  assistance  tendered  to  foremen 
and  their  Association  by  hourly  paid  workers,  their  labor  organization,  or  its 
affiliates.  So  far  as  the  record  discloses,  the  Association  is  free  to  formulate  its 
own  policies,  to  decide  on  its  own  course  of  action,  and  to  make  its  own  collective 
bargaining  contracts.6 

Statements  of  a  Board  agent  introduced  into  evidence  at  the  hearing  indicate 
that  the  Association  represents  a  substantial  number  of  employees  in  the  respec- 
tive units  hereinafter  found  appropriate.7 

We  find  that  questions  affecting  commerce  have  arisen  concerning  the  repre- 
sentation of  employees  of  the  Company,  within  the  meaning  of  section  9  (e)  and 
section  2  (6)  and  (7.)  of  the  act. 

IV.    The  appropriate  unit 

The  Association  contends  that  general  foremen,  assistant  general  foremen, 
foremen,  and  assistant  foremen8  in   the  production,  maintenance,    inspection, 


6  Matter  of  American  Smelting  and  Refining  Compani/.  66  N.  L.  R.  B.,  No.  59. 

B  Matter  of  L.  A.  Young  Spring  Wire  Corporation  supra.  The  company  contends  that 
even  though  the  association  may  presently  be  independent  of  the  Automobile  Workers, 
it  will  inevitably  be  absorbed  by  that  organization,  if  it  gains  a  foothold  in  the  plants,  in 
somewhat  the  .same  fashion  as  organizations  of  the  plant-protection,  clerical,  and  technical 
employees,  at  first  independent,  were  absorbed  by  the  Automobile  Workers.  We  have  found 
that  supervisory  and  hourly  paid  employees  may  be  represented  by  the  same  parent  organi- 
zations {Matter  of  Jones  <£  Laughlin  Steel  Corporation,  supra).  In  the  instant  case  the 
contract  between  the  company  and  the  automobile  Workers,  entered  into  on  January  26, 
1946,  and  binding  for  the  period  of  1  year  and  subject  to  automatic  renewal  thereafter, 
contains  an  express  provision  that  the  Automobile  Workers  will  not  "for  any  purpose 
represent  anyone  in  a  supervisory  capacity  such  as  superintendents,  general  foremen,  as- 
sistant general  foremen,  foremen,  or  assistant  foremen,  or  other  supervisors  or  other 
representatives  of  management."  If  the  association  becomes  affiliated  with  the  Automo- 
bile Workers  we  will,  upon  proper  motion,  consider  the  effect  of  the  contract  provision  on 
the  validity  of  any  certification  which  we  may  have  issued  to  the  association  as  a  result 
of  this  proceeding. 

7  The  field  examiner's  reports  indicate  that  the  association  submitted  application  cards 
and  dues  receipts  indicating  its  interest  among  employees  in  its  proposed  unit  as  follows  : 


Plant 

Employees 

in  proposed 

unit 

Designations  submitted 

Designations  appearing 
on  Company  list  of 
employees 

Application 

cards 

Dues  re- 
ceipts 

A  pplication 
cards 

Dues  re- 
ceipts 

McKinstrv 

11 
161 
370 
735 

47 

10 

185 

9 
151 
241 
448 

48 

10 
151 

9 

DeSoto-Wyoming  _  .  . 
Plvmouth    ...  . 

140 
231 

Dodge-Main 

428 

44 

Total 

1,324 

897 

852 

: 

8  The  association  would  include  in  its  proposed  unit  "foremen  on  special  assignment." 
The  company  lists  no  such  category  of  employment.  "Special  assignment  men"  is  a  term 
used  by  the  company  to  indicate  staff  men  who  are  detailed  for  special  work,  such  as  in- 
vestigation of  trouble  with  the  company's  products  reported  by  a  vendor.  These  special 
assignment  men  are  not  supervisory  employees,  but  specially  skilled  workmen.  Foremen 
during  production  changes  at  the  plant  are  normally  retained  for  preparatory  work  in 
their  departments  during  the  time  that  hourly  paid  workers  under  them  are  temporarily 
laid  off.  Such  foremen  do  not  lose  their  status  as  foremen.  Foremen  temporarily  relieved 
of  the  supervision  of  hourly  paid  workers  and  retaining  their  job  classifications  as  foremen 
are  deemed  included  in  the  bargaining  units  found  appropriate. 
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power,  material  handling  and  stores,  machine  repair,  tool  stores,  shipping  and 
receiving  departments9  at  the  Company's  DeSoto-Wyoming,  Dodge-Main,  Dodge- 
Forge,  and  McKinstry  plants  constitute  an  appropriate  bargaining  unit.  Subject 
to  its  contentions  noted  in  section  111,  above,  the  Company  takes  no  position  witli 
respect  to  the  categories  joined  in  the  proposed  bargaining  unit. 

The  company  has  its  principal  offices  at  the  Highland  Park  plant.  Under  the 
company's  board  of  directors  are  the  president,  its  chief  executive,  and  a  number 
of  vice  presidents  in  general  charge  of  the  company's  manufacturing,  engineering, 
financial,  selling,  and  other  activities.  Its  manufacturing  operations  comprise 
live  principal  divisions:  the  Chrysler,  Dodge,  DeSoto,  and  Plymouth,  and  Air- 
Temp,  the  first  four  divisions  making  Chrysler,  L>odge,  DeSoto,  and  Plymouth 
automobiles  and  Dodge  trucks,  and  the  fifth,  making  heating,  refrigeration,  and 
air-conditioning  equipment.  Each  manufacturing  division  has  a  divisional  pres- 
ident. Each  division  has  two  or  more  plants.  Each  plant  functions  under  the 
direction  of  a  plant  manager  or  counterpart.  Plant  managers  may  be  directly 
over  superintendents  or  works  managers.  Plant  or  general  superintendents  may 
intervene  where  the  plant  is  large.  Superintendents  and  assistant  superintend- 
ents are  in  charge  of  plant  departments.  Where  large  departments  are  sub- 
divided, one  or  more  sectors  are  under  a  general  foreman.  Foremen  over  in- 
dividual sectors  report  to  the  general  foremen  or  to  the  department  superin- 
tendent. 

The  central  production  office  in  the  offices  of  the  vice  president  in  charge  of 
manufacturing  operations  forecasts  the  anticipated  output  of  automobiles  to  be 
made  in  the  ensuing  3-inonth  period.  The  several  planning  schedules  are  ap- 
proved upon  the  advice  of  the  divisional  presidents  and  the  heads  of  the  pur- 
chasing, selling,  engineering,  and  other  groups.  These  schedules  are  then  broken 
down  and  dispatched  to  the  planning  departments  in  the  offices  of  the  respective 
divisional  presidents.  The  planning  departments  of  the  several  divisions  are 
responsible  not  only  for  placing  in  the  several  plants  of  the  division  the  materials, 
parts,  and  machines  for  the  various  manufacturing  processes,  but  for  establishing 
the  rate  at  which  parts  shall  be  made  and  assembled  at  the  several  plants  for 
final  output.  For  meeting  the  anticipated  rate  of  production,  "shop"  schedules 
are  made  and  dispatched  to  the  superintendents  of  the  several  divisions  and  de- 
partments within  the  plants,  who  in  turn  pass  them  as  pertinent  to  the  general 
foremen  under  them.  General  foremen  relay  the  schedules  to  foremen  and 
assistant  foremen,  who  thus  are  informed  in  detail  of  the  equipment  to  be  requi- 
sitioned by  them  from  the  plant  stores  and  the  exact  amount  of  work  to  be  per- 
formed under  them  within  a  given  period.  The  performance  of  such  wTork  is 
exactly  timed  by  test  procedure.  Upon  the  assistant  foremen,  foremen,  and 
general  foremen  within  the  group  areas  assigned  to  them  rests  the  immediate 
responsibility  of  overseeing  the  performance  of  work  done  by  hourly  paid  em- 
ployees under  them  upon  appropriate  materials  and  equipment  in  readiness  at 
the  proper  place. 

The  DeSoto-Wyoming  plant  includes  a  tool  room,  a  maintenance  department, 
and  2  large  manufacturing  divisions,  (1)  where  sheet-metal  parts  are  manu- 
factured and  (2)  where  parts  are  assembled.  Under  the  president  of  the 
DeSoto  division  is  a  factory  manager  in  charge  of  production  at  DeSoto-Wyoming, 
under  whom  are  superintendents,  general  foremen,  assistant  general  foremen, 
and  foremen.  As  of  January  2.  19-16,  there  were  19  general  foremen,  7  assistant 
general  foremen,  and  69  foremen  at  the  DeSoto-Wyoming  plant,  and  the  ratio 
of  hourly  employees  to  supervision  was  19  to  1. 

The  Dodge-Main  plant  is  a  large  integrated  part  of  the  Dodge  division  which 
includes  the  Dodge-Main,  Dodge-Forge,  and  Dodge  truck  plants.  Under  the 
president  of  the  Dodge  division  is  a  vice  president  and  general  manager  of  the 
division  and  a  general  works  manager  in  charge  of  all  manufacturing  opera- 
tions of  the  Dodge  division.  An  assistant  general  works  manager  is  in  charge 
of  the  maniiflRuring  operations  at  the  Dodge-Main  plant,  which  includes  a 
foundry  and  extensive  machinery,  assembly,  and  manufacturing  departments. 
Fuder  the  assistant  general  works  manager  are  general  superintendents,  assist- 
ant superintendents,  general  foremen,  assistant  general  foremen,  foremen,  and 
assistant    foremen.     As  of  January  2.  1946.  there  were  71  general   foremen,  If) 


9  Hourly  paid  workers  within  the  departments  named  comprise  the  production  and 
maintenance  unit  presently  represented  by  the  Automobile  Workers.  Foremen  in  depart- 
ments not  enumerated  for  inclusion  in  the  instant  case  supervise  clerical,  technical,  and 
professional  employees  excluded  from  this  unit.  We  approve  units  of  supervisory  em- 
ployees which  follow  the  pattern  established  by  units  of  employees  under  them  (Matter 
of  Jones  rf  Laughlin  Steel  Corporation,  supra). 
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assistant  general  foremen,  230  foremen,  and  423  assistant  foremen  at  the  Dodge- 
Main  plant,  and  the  proportion  of  hourly  paid  employees  to  supervisory  em- 
ployees was  19  to  1. 

The  Dodge-Forge  plant,  also  a  part  of  the  Dodge  division,  makes  steel  forgiugs 
and  brake  shoes  for  Chrysler  cars  and  trucks.  A  plant  manager  in  charge  of 
the  Dodge-Forge  plant  reports  to  the  general  works  manager  at  the  Dodge-Main 
plant.  Under  him  is  a  plant  superintendent  and  foremen  of  various  classifica- 
tions. As  of  January  2,  1946,  there  were  at  the  Dodge-Forge  plant  7  general 
foremen,  1  assistant  general  foreman,  25  foremen,  and  14  assistant  foremen, 
and  the  ratio  of  hourly  paid  workers  to  supervisory  employees  was  2.~>  to  1. 

The  Plymouth  plant  is  part  of  the  Plymouth  division,  which  includes  plants 
in  Indiana  and  California.  Under  the  president  of  the  division  at  the  Plymouth 
plant  is  a  plant  manager,  a  factory  manager,  plant  superintendent,  superin- 
tendents, general  foremen,  assistant  general  foremen,  and  foremen.  As  of  Jan- 
uary 2,  1946,  there  were  at  the  Plymouth  plant  50  general  foremen,  23  assistant 
general  foremen,  and  287  foremen,  and  the  ratio  of  hourly  paid  workmen  to 
supervisory  employees  was  18  to  1. 

The  McKinstry  plant  is  a  part  of  the  Chrysler  parts  division,  which  stores, 
prepares  for  shipment,  and  distributes  parts.  The  McKinstry  plant  is  a  ware- 
house headed  by  a  plant  manager  and  superintendent  and  assisted  by  foremen 
in  various  categories.  As  of  January  2,  1946,  there  were  one  general  foreman, 
four  foremen,  and  four  assistant  foremen  at  the  McKinstry  plants  and  the  ratio 
of  hourly  paid  employees  to  supervisory  employees  was  9  to  1. 

The  company's  foremen  attend  a  training  school,  where  they  receive  instruc- 
tions regarding  their  duties.  They  attend  meetings  to  discuss  plant  problems. 
They  perform  no  manual  work.  They  are  salaried  employees  as  distinguished 
from  the  skilled  and  unskilled  nonsupei'visory  employees  who  are  hourly  paid. 
Probationary  employees  are  under  their  special  care  during  their  period  of 
probation,  and,  principally  upon  the  recommendation  of  foremen,  probationary 
employees  acquire  their  seniority  status  as  regular  emp'oyees  of  tin1  company. 
Foremen  report  and  replace  absentees  by  draw.ng  on  extras  within  their  de- 
partment or  borrowing  men  from  other  departments.  They  assign  work,  inspect 
defects,  note  and  check  slow  work,  check  shortages  in  material  and  men,  assign 
men  to  work  within  their  area,  and  patrol  their  departments.  Their  principal 
care  is  to  see  that  hourly  paid  workers  perforin  the  work  assigned  to  them. 
They  check  tools  and  enforce  safety  rules.  The  nature  of  their  duties  requires 
a  proportionate  amount  of  paper  work.  They  issue  parcel  passes,  tool  passes, 
tool  clearances,  authorization  in  rates  where  hourly  men  under  them  are 
shifted  to  jobs  paying  a  different  hourly  rate,  receipts  for  badges,  hospital  passes, 
and  interdepartment  transfers.  They  report  accidents.  They  grant  limited 
leaves  of  absence.  They  requisition  equipment  and  material  as  needed  to  per- 
form the  portion  of  the  shop  schedule  covered  by  the  area  assigned  to  them. 

Foremen  do  not  hire  employees.  They  request  additional  help  from  the  em- 
ployment office.  If  such  requests  are  approved  by  the  time-study  departments 
and  supervision  over  them,  additional  employees  are  allotted  to  them. 

For  certain  offenses  such  as  drunkenness,  fighting  on  company  property,  and 
insubordination,  foremen  discharge  employees  and,  upon  the  request  of  fore- 
men, plant-protection  employees  escort  discharged  employees  from  the  property. 
Such  discharges  are  noted  by  foremen  upon  appropriate  company  forms.  For 
lesser  offenses,  such  as  absenteeism,  tardiness,  etc.,  warnings  and  discriminatory 
lay-offs  are  customarily  given.  The  penalty  assigned  is  a  matter  or  rule  or 
tradition.  Foremen  have  some  initial  discretion  in  meting  our  such  discipline, 
taking  into  account  the  employee's  record,  the  seriousness  of  the  offense,  and 
other  circumstances. 

The  contract  between  the  company  and  the  automobile  workers  provides 
for  elaborate  grievance  machinery.  Individual  grievances  are  usually  first 
presented  by  union  representatives  to  selected  foremen  special^  designated  by 
management  for  this  purpose.  Most  grievances  are  thus  settled  at  this  initial 
stage.  The  second  stage  of  the  grievance  machinery  requires  the  commitment 
of  the  grievance  to  writing,  and  the  further  processing  of  the  grievance  by  union 
representatives  and  other  designated  representatives  of  management.  At  the 
time  of  the  hearing,  superintendents,  assistant  superintendents,  and  foremen 
represented  the  company  as  designated  representatives  in  respective  parts  of  the 
plants  at  this  second  stage  of  the  grievance  procedure.  The  contract  specifically 
provides  that  the  labor  relations  supervisor  at  the  plant  concerned  shall  represent 
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the  company  at  the  third  stage  of  the  grievance,10  the  plant  manager  at  the 
fourth  stage  of  the  grievance,  and  the  company's  director  of  labor  relations  at 
the  fifth  stage  of  the  grievance.  An  appeal  board  constitutes  the  sixth  and 
last  stage  in  the  grievance  machinery.  All  disciplinary  discharges  by  foremen 
are  the  subject  of  review  by  company  management  management  whether  or  not 
they  may  invoke  the  exercise  of  grievance  machinery  under  the  contract. 

Foremen  do  not  participate  in  the  negotiations  between  the  company  and  the 
automobile  workers  leading  to  the  contract  which  governs  the  relations  between 
the  company  and  its  hourly  paid  employees.  Their  instruction  covers  a  study 
of  the  grievance  machinery  in  which  they  participate.  Foremen  may  suggest 
shop  rules  and  changes  in  work  procedure  in  their  respective  areas.  All  such 
suggestions  are  reviewed  before  they  may  be  adopted. 

The  company  does  not  draw  any  distinct  line  of  demarcation  between  the  re- 
spective job  descriptions  of  assistant  foremen,  foremen,  assistant  general  fore- 
men, and  general  foremen  at  its  plants.  At  the  time  of  hearing,  not  all 
categories  of  foremen  were  employed  at  all  of  the  five  plants  covered  by  the 
petition  as  finally  amended.  Changes  in  job  category  may  occur  without 
appreciable  change  in  work.  Skill  and  experience,  the  extent  of  the  area 
covered,  the  nature  of  the  work  performed,  and  the  number  of  employees  to  be 
supervised  determine  at  any  given  time  the  categories  of  foremen  to  be  em- 
ployed. All  foremen  of  these  four  categories  spend  from  50  to  90  percent  of 
their  working  time  directly  among  the  hourly  paid  workers  under  them.  The 
nature  of  the  work  done  and  the  requisite  skill  of  the  workers  determine  in  each 
case  the  ratio  of  hourly  paid  employees  to  supervision.  Although  the  manufac- 
turing plants  differ  in  size  and  output,  and  the  storage  and  parts  plants  are 
not  manufacturing  plants  as  such,  the  several  categories  of  supervision  herein 
concerned  are  within  the  same  respective  salary  ranges.  Assistant  foremen 
are  paid  at  least  25  percent  more  than  hourly  workers  under  them.  Other  fore- 
men receive  higher  wages.  The  number  of  subordinates  and  the  skill  and 
ability  of  the  individual  supervisors  determine  their  placement  within  the  re- 
spective salary  ranges.  At  the  several  plants,  the  pay,  hours  of  work,  and 
vacation  and  sick-leave  privileges  of  foremen  of  all  classes  are  relatively 
the  same. 

There  is  no  interchange  of  supervisory  employees  among  the  plants.  Although 
the  plants  are  subject  to  over-all  controf,  the  plants  are  at  some  distance  apart 
and  each  plant  maintains  a  considerable  degree  of  autonomy  under  a  plant 
manager. 

Foremen  of  all  classes  recommend  for  promotion  hourly  paid  employees  within 
their  areas.  Foremen,  assistant  general  foremen,  and  general  foremen  recom- 
mend for  promotion  or  discipline  supervisory  employees  respectively  under 
them.  The  decision  with  respect  to  such  recommended  action  lies  entirely  with 
higher  authority.  No  foremen  of  any  category  may  discipline  a  lesser  super- 
visory employee  in  his  area. 

The  company  questions  whether  foremen  at  the  four  plants  herein  confined 
shall  be  included  in  a  single  bargaining  unit. 

The  proposed  four-plant  unit  does  not  follow  any  pattern  of  unit  organization 
previously  established  among  the  company's  employees,  nor  does  it  follow  any 
administrative  line  drawn  by  the  company  for  its  manufacturing  operations. 
Hourly  paid  production  and  maintenance  employees  and  plant-protection  em- 
ployees were  respectively  organized  on  a  plant  basis  and  originally  included  in 
respectively  separate  plant  units.  Hourly  paid  employees  at  the  several  plants 
who  selected  the  same  bargaining  representative  were  later  grouped  in  a  multi- 
plant  unit  for  bargaining  purposes.  Similarly,  plant  protection  employees  at 
the  several  plants,  originally  found  to  constitute  separate  plant  units,  when 
represented  by  the  same  labor  organization,  began  to  bargain  with  their  employer 
on  a  multiplant  basis.  The  association  is  engaged  in  organizing  the  comapny's 
foremen  in  the  Detroit  area  and,  assumably,  desires  to  add  to  the  proposed  four- 
plant  unit  foremen  at  other  plants  as  organized.  Under  these  circumstances,  we 
are  of  the  opinion  that  foremen  in  the  several  categories  at  each  of  the  four 
plants  now  organized  may  properly  constitute  separate  appropriate  plant  units 
at  this  time. 


10  Grievances  of  general  nature  involving  working  conditions  at  the  plant,  as  distinguished 
from  grievances  of  one  or  more  employees  as  individuals  therein,  are  processed  initially 
w'th  the  labor  relations  supervisor  at  the  plant  concerned,  and  do  not  pass  through  the  two 
initial  stages  of  procedure. 
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We  find  that  general  foremen,  assistant  general  foremen,  foremen,  and  as- 
sistant foremen  as  employed  in  the  production,  maintenance,  inspection,  power, 
material  handling  and  stores,  machine  repair,  tool  stores,  and  shipping  and  re- 
ceiving departments  at  the  company's  De  Soto- Wyoming,  Dodge-Main,  Dodge- 
Forge,  and  McKinstry  plants,  respectively,  excluding  all  supervisory  employees 
above  the  rank  of  general  foreman,  constitute  separate  units  appropriate  for  the 
purposes  of  collective  bargaining  within  the  meaning  of  section  9  (b)  of  the  act. 

V.  The  determination  of  representatives 

We  shall  direct  that  the  questions  concerning  representation  which  have  arisen 
be  resolved  by  separate  elections  by  secret  ballot  among  employees  in  the  appro- 
priate units  who  were  employed  during  the  pay-roll  period  immediately  preced- 
ing the  date  of  the  direction  of  elections  herein,  subject  to  the  limitations  and 
additions  set  forth  in  the  direction. 

DIRECTION   OF  ELECTIONS 

By  virtue  of  and  pursuant  to  the  power  vested  in  the  National  Labor  Relations 
Board  by  section  9  (c)  of  the  National  Labor  Relations  Act.  and  pursuant  to 
article  III,  section  9,  of  the  National  Labor  Relations  Board  Rules  and  Regula- 
tions— Series  3,  as  amended,  it  is  hereby 

Directed  that,  as  part  of  the  investigation  to  ascertain  representatives  for  the 
purposes  of  collective  bargaining  with  Chrysler  Corp.,  Detroit,  Mich.,  sep- 
arate elections  by  secret  ballot  shall  be  conducted  as  early  as  possible,  but 
not  later  than  30  days  from  the  date  of  this  direction,  under  the  direction  and 
supervision  of  the  regional  director  for  the  seventh  region,  acting  in  this  matter 
as  agent  for  the  National  Labor  Relations  Board,  and  subject  to  article  III,  sec- 
tions 10  and  11,  of  said  rules  and  regulations,  among  employees  in  the  respective 
units  found  appropriate  in  section  IV,  above,  who  were  employed  during  the  pay- 
roll period  immediately  preceding  the  date  of  this  direction,  including  employees 
who  did  not  work  during  said  pay_-roll  period  because  they  were  ill  or  on  vacation 
or  temporarily  laid  off,  and  including  employees  in  the  armed  forces  of  the  United 
States  who  present  themselves  in  person  at  the  polls,  but  excluding  those  em- 
ployees who  have  since  quit  or  been  discharged  for  cause  and  have  not  been  re- 
hired or  reinstated  prior  to  the  date  of  the  elections,  to  determine  whether  or 
not  they  desire  to  be  represented  by  Foremen's  Association  of  America,  Chrysler 
Chapter  No.  3,  for  the  purposes  of  collective  bargaining. 

Signed  at  Washington,  D.  C,  this  13th  day  of  August  1946. 

[seal]  National  Labor  Relations  Board. 

Paul  M.  Herzog,  Chairman. 
John  M.  Houston,  Member. 

Geralb  D.  Reilly,  dissenting: 

The  issues  presented  by  this  case  are  not  materially  different  from  those  con- 
sidered by  the  Board  in  Matter  of  Packard  Co.  (61  NLRB  4)  and  Matter  of 
Jones  &  Laughlin  Steel  Corporation,  Vesta-Shannopin  Coal  Division  (66  NLRB 
No.  51).  As  I  still  believe  the  majority  erred  in  the  result  reached  in  both  of 
those  decisions,  I  therefore  feel  constrained  for  the  reasons  set  forth  in  my  dis- 
senting opinions  on  those  occasions  to  disagree  with  the  conclusions  and  order 
in  the  instant  matter. 

There  is  one  further  observation  which  I  should  like  to  make,  however.  A 
number  of  commentators  who  felt  that  the  Jones  &  Laughlin  decision  was  wrong, 
since  the  Board  ignored  the  rule  of  a  fiduciary  serving  conflicting  interests  when 
it  certified  as  the  bargaining  representative  for  the  supervisors  the  same  union 
which  was  already  representing  their  subordinates,  have  indicated  that  a  sound 
distinction  could  be  drawn  between  affiliated  unions  and  organizations  like  the 
P  'titioner  which  take  into  membership  only  supervisory  employees.  Indeed, 
there  is  a  hint,  of  this  in  the  second  majority  opinion  in  the  Packard  case  1  in 
which  the  Chairman  said :  "Here,  however,  we  are  not  concerned  with  foremen's 
relations  with  their  subordinates,  but  with  their  own  status  vis-a-vis  the  com- 
pany that  hires,  discharges,  and  compensates  them  and  directs  their  work." 

Since  the  problem  of  divided  loyalty  is  the  principal  reason  urged  against  the 
extension  of  the  Labor  Relations  Act  to  foremen,  it  must  be  conceded  that  as  am 
abstract  proposition  this  distinction  has  a  certain  amount  of  logic  in  its  favor. 


1  64  N.  L.  R.  B.  1212,  at  1214. 
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As  a  matter  of  the  realities  of  current  industrial  relations,  however,  it  cannot 
be  said  that  the  Foremen's  Association,  despite  the  high  intentions  of  its  sponsors, 
is  a  truly  independent  entity.  In  the  absence  of  any  special  legislation  by  Con- 
gress or  any  safeguards  in  the  rules  of  decision  of  this  Board,  it  is  under  constant 
temptation  to  ally  itself  in  its  policies  and  tactics  with  labor  organizations  repre- 
senting the  employees  whom  the  foremen  are  hired  to  supervise.  Accordingly 
decisions  of  this  sort  have  the  same  deteriorating  effect  upon  the  ability  of 
employers  to  secure  the  undivided  allegiance  of  their  foremen  with  respect  to 
such  management  functions  as  are  delegated^  to  them  as  are  noted  in  a  more 
accentuated  degree  in  the  Mine  Workers  case.2 

If  there  is  any  doubt  on  this  score,  the  record  in  the  case  before  us  is  revealing. 
Iii  the  Packard  case 3  the  record  contained  some  evidence  of  collaboration  between 
the  petitioning  union  and  unions  affiliated  with  the  CIO  which  was  the  subject 
of  the  following  comment  in  my  dissenting  opinion : 

It  is  common  knowledge  that  under  normal  industrial  conditions  strikes  of 
factory  foremen  have  little  chance  of  succeeding,  for  the  places  of  the  strikers 
can  readily  be  filled  by  promotion  from  the  ranks  from  which  the  foremen  them- 
selves were  originally  selected.  The  record  of  this  case  reveals  that  in  order  to 
prevent  its  strikes  from  being  broken  the  Foremen's  Association  of  America,  the 
petitioner  in  the  instant  case,  though  nominally  independent,  has  also  been  driven 
to  resort  to  treaties  of  mutual  aid  and  assistance  with  rank-and-file  unions.  In 
response  to  a  question  from  the  bench,  counsel  for  the  petitioner  admitted  in  oral 
argument  that  '"when  the  foremen  struck  there  was  a  direct  and  express  agree- 
ment between  us  and  the  responsible  CIO  leaders  that  members  of  the  CIO  main- 
tenance and  production  workers  union  [the  United  Automobile  Workers]  would 
not  be  permitted  to  take  the  place  of  foremen."  And  in  answering  a  question  as 
to  whether  there  was  any  agreement  with  the  CIO  against  crossing  picket  lines 
of  the  foremen,  he  stated  that  there  had  been  in  Republic  Steel  and  that  this 
matter  was  "adjusted  in  each  plant  in  each  instance."  Can  anyone  doubt  that 
if  such  an  "agreement"  or  "adjustment"  was  being  negotiated  on  the  eve  of  a 
foremen's  strike,  that  supervisors  would  be  inclined  to  think  twice  before  over- 
ruling any  union  steward  on  grievances,  no  matter  how  unfounded,  or  disciplin- 
ing for  infractions  of  the  plant  rules  employees  influential  in  the  rank-and-file 
union  whose  consent  was  necessary  to  the  strike  agreement?  Is  it  theoretical  to 
assume  that  the  average  worker,  whose  susceptibility  to  his  foreman's  influence 
we  have  so  often  noted  in  unfair  labor  practice  cases,  would  hesitate  to  advocate 
adoption  by  his  union  of  policies  evincing  lack  of  sympathy  with  the  objectives 
of  the  organization  to  which  his  foreman  belongs?  Under  these  circumstances, 
"proper  provision  for  organizational  autonomy"  is  as  unrealistic  as  the  former 
notion — now  discredited  by  the  majority  opinion — that  the  mere  placing  of  dif- 
ferent levels  of  supervisors  in  separate  bargaining  units  somehow  achieved  the 
effect  of  segregating  conflicting  interests  into  watertight  compartments.  It  is 
difficult  to  find  any  logical  distinction  between  supervisors'  unions  which  have 
such  alliances  with  the  rank-and-file  groups,  and  the  labor  organizations  which 
we  have  hitherto  prescribed  because  of  the  presence  of  supervisors  in  their 
councils." 

When  this  case  was  under  hearing  before  the  regional  trial  examiner,  counsel 
for  the  company  sought  to  develop  exhaustive  evidence  with  respect  to  collabora- 
tion between  the  petitioner  and  unions  affiliated  with  the  CIO.  In  this  connection 
he  obtained  a  subpoena  for  correspondence  which  had  passed  between  officers 
of  the  Foreman's  Association  and  certain  CIO  officials,  and  offered  about  1,200 
exhibits,  most  of  which  were  rejected  by  the  trial  examiner. 

These  exhibits  show  conclusively  that  the  Foreman's  Association  had  received 
active  assistance  from  one  CIO  affiliate,  the  United  Automobile  Workers  (herein- 
after referred  to  as  "UAW").  Among  them  are  22  letters  from  UAW  locals  point- 
ing out  that  foremen  in  various  plants  desired  to  organize,  requesting  information 
concerning  the  organizational  procedure  of  the  Foreman's  Association,  and 
offering  to  assist  in  the  formation  of  a  foreman's  chapter.4 

A  fairly  typical  situation  is  set  out  in  a  request  of  April  25,  1944,  from  the 
financial  secretary  of  Local  887,  UAW-CIO.    His  letter  states  in  part : 

"We  are  also  attempting  to  organize  North  American  Aviation  100  percent  in  all 
departments  and  inasmuch  as  it  is  impossible  for  foremen  to  hold  members^***- 
in  our  local  union,  we  would  like  them  to  organize. 


5  Matter  of  Jones  &  Laughlin  Steel  Corporation,  66  N.  L.  R.  B.,  No.  51. 

3  61  N.  L.  R.  B.  4. 

*  See  rejected  exhibits  C-250.  C-255.  C-260.  C-267,  C-273.  C-282,  C-287.  C-304,  C-326.. 
C-329.  C-332,  C-339,  C-341,  C-345,  C-350,  C-354,  C-357,  C-366yo,  C-375,  C-379,  C-398, 
and  C-401. 
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"If  it  is  possible  to  secure  500  copies  of  the  April  issue  of  your  publication,  free  of 
charge,  we  would  be  glad  to  make  distribution  of  the  same  to  all  foremen  at 
North  American  Aviation."       (Rejected  exhibit  C-287). 

In  reply,  the  president  of  the  Foreman's  Association  states : 

"Your  offer  to  distribute  our  publication  to  foremen  is  gratefully  received  and 
fully  appreciated,  but  we  are  faced  with  the  constant  allegation  on  the  part 
of  employers  at  our  hearings  before  the  various  governmental  boards  that  we 
are  an  affiliate  of  the  UAW-CIO.  We,  of  course,  deny  such  allegation  and  the 
officers  of  the  locals  and  the  international  UAW-CIO  deny  them  also. 

"Therefore,  if  ways  and  means  can  be  found  to  see  that  the  foremen  receive 
this  material  other  than  being  distributed  by  members  of  the  UAW-CIO  them- 
selves, it  would  probably  eliminate  further  argument  and  further  allegations  on 
the  part  of  the  employer."     (Rejected  exhibit  C-288.) 

In  the  letter  quoted  in  part  in  the  preceding  paragraph,  the  Foreman's  Associa- 
tion president  suggested  that  the  UAW  local  furnish  a  list  of  supervisors  to 
whom  Foreman's  Association  literature  could  be  sent  direct.  On  May  13,  1944, 
the  local  replied  that  it  would  be  impossible  to  secure  such  a  list  but.  stated : 

"However,  we  have  close  to  200  stewards  in  the  plant,  for  both  day  and  night 
shifts ;  therefore,  if  you  would  send  us  about  that  many  papers,  we  are  certain 
of  a  good  distribution  of  them  right  on  the  foremen's  desks.  We  shall  also  be 
glad  to  handle  any  other  material  you  may  care  to  send  us. 

"P.  S.  Material  can  be  left  on  the  foremen's  desks  without  anyone  knowing 
who  left  it  there."     (Rejected  exhibit  C-290.) 

These  are  not  the  only  exhibits  indicating  the  close  relationship  between  the 
Foremen's  Association  and  the  CIO.  In  a  letter  of  December  8,  1944,  from  the 
Foreman's  Association  president  to  Walter  Reuther,  the  vice  president  of  the 
UAW,  there  is  the  following : 

"Mr.  Gosser  [UAW-CIO  regional  director  at  Toledo]  and  I  discussed  our  prob- 
lem of  organizing  the  foremen  in  that  area  who  are  carrying  associate  member 
cards  in  the  UAW-CIO,  and  he  is  very  familiar  with  the  problems  of  foremen, 
and  impressed  me  immensely  with  his  views  on  this  subject.  I  am  looking  for- 
ward to  other  pleasant  discussions  with  Mr.  Gosser,  and  feel  sure  that  our 
problem  will  be  settled  to  our  satisfaction  through  his  understanding."  (Rejected 
exhibit  C-344.) 

In  a  letter  of  October  6,  1945,  a  national  representative  of  the  Foreman's  Asso- 
ciation writing  to  the  international  secretary-treasurer  of  the  United  Electrical 
Workers  (CIO)  stated: 

"Some  time  ago  our  president,  Mr.  Robert  H.  Keys,  met  with  Mr.  Philip  Mur- 
ray, president  of  the  United  Steelworkers  of  America,  to  discuss  the  situation. 
At  that  time  Mr.  Murray  appointed  Mr.  J.  J.  Brownlee  and  Mr.  Keys  appointed 
me  to  meet  and  further  discuss  the  situation  and  agree  on  the  field  were  were  to 
organize  to  avoid  any  possibility  of  dispute  as  to  where  the  United  Steelworkers' 
field  stopped  and  ours  as  an  organization  of  supervisory  employees  started.  This 
agreement  has  been  made  and  is  very  satisfactory  to  both  parties.  *  *  *  I 
met  with  Mr.  Thomas  J.  Fitzpatrick,  president  of  your  organization,  at  the  West- 
inghouse  Co.  at  Pittsburgh,  Pa.,  to  discuss  the  possibility  of  securing  the  same 
cooperation  from  your  people.  *  *  *"  (Rejected  exhibit  C-408.) 
Other  pertinent  material  in  the  record  included  the  following : 

1.  The  Foreman's  Association  has  furnished  wage  information  concerning 
supervisors  to  the  UAW.     (Rejected  exhibits  C-369,  C-372,  C-374.) 

2.  United  Rubber  Workers,  CIO,  strongly  urged  foremen  on  strike  at  Akron 
to  return  to  work,  as  the  rank  and  file  was  feeling  the  pinch.  There  is  a  veiled 
threat  that  the  rank  and  file  would  break  the  foremen's  strike  if  they  did  not 
return,  and  the  return  presumably  followed  shortly  after  this  letter.  (Rejected 
exhibit  C-223,  and  company  brief,  pp.  133  and  114.) 

3.  UAW  assures  the  Foreman's  Association  that  the  members  will  not  do  the 
work  of  striking  foremen.     (Rejected  exhibit  C-270.) 

4.  Local  of  the  UAW-CIO  pays  for  complimentary  ad  in  the  "Supervisor." 
(Rejected  exhibit  C-299.) 

5.  A  regional  director  of  the  CIO  writes  to  the  Foreman's  Association  that  he 
is  signing  up  foremen  at  the  Firestone  assembly  plant  for  the  Foreman's  Associa- 
tion and  is  signing  them  up  on  CIO  cards  temporarily  until  he  is  sent  a  supply 
of  Foreman's  Association  cards.     (Rejected  exhibit  C-390.) 

Signed  at  Washington,  D.  C,  this  13th  day  of  August  1946. 

Geeabd  D.  Reilly, 

Member. 
National  Labor  Relations  Board. 
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UNITED  STATES  OF  AMERICA— BEFORE  THE  NATIONAL  LABOR 

RELATIONS  BOARD 

» 

Case  No.  7-R-2038 

In  the  Matter  of  Chrysler  Corp.  and  Foreman's  Association  of  America, 

Chrysler  Chapter  No.  3 

order  correcting  decision  and  direction  op  elections 

Ou  August  13,  1946,  the  Board  issued  a  decision  aud  direction  of  elections  in 
the  above-entitled  proceeding  (69  N.  L.  R.  B.,  No.  182). 

It  is  hereby  ordered  that  the  aforesaid  decision  be,  and  the  same  hereby  is, 
corrected  by  inserting  the  word  "Plymouth"  after  the  words  "Dodge-Forge"  on 
page  5,  paragraph  1,  line  2,  and  on  page  8,  paragraph  6,  line  5,  and  by  deleting 
the  word  "four"  and  substituting  the  word  "five,"  page  8,  paragraph  4,  line  1, 
and  paragraph  5,  lines  1,  14,  and  16. 

And  it  is  further  ordered  that  the  decision  and  direction  of  elections,  as 
printed,  shall  appear  as  hereby  corrected. 

Dated,  Washington,  D.  O,  this  20th  day  of  August  1946. 
By  direction  of  the  Board : 

[seal]  John  E.  Lawyer, 

Chief,  Order  Section. 


UNITED  STATES  OF  AMERICA— BEFORE  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

Case  No.  7-R-2038 

In  the  Matter  of  Chrysler  Corp.  and  Foreman's  Association   of  America, 

Chrysler  Chapter  No.  3 

supplemental  decision 

On  August  13,  1946,  the  National  Labor  Relations  Board  issued  a  decision  and 
direction  of  elections 1  in  the  above-entitled  proceeding,  finding  that  general  fore- 
men, assistant  general  foremen,  foremen,  and  assistant  foremen  employed  in  the 
production,  maintenance,  inspection,  power,  material  handling  and  stores,  ma- 
chine repair,  tool  stores,  and  shipping  and  receiving  departments  at  the  DeSoto- 
Wyoming,  Dodge-Main,  Dodge-Forge,  Plymouth,  and  McKinstry  plants  of  Chrysler 
Corp.,  Detroit,  Mich.,  herein  called  the  Company,  constitute  separate  plant-wide 
units  appropriate  for  collective-bargaining  purposes  and  directing  that  separate 
elections  be  conducted  among  employees  in  such  units  to  determine  whether  or 
not  they  desire  to  be  represented  by  Foreman's  Association  of  America,  Chrysler 
Chapter  No.  3,  herein  called  the  Association. 

On  August  22,  1946,  the  Company  filed  a  motion  requesting  that  the  Board  set 
aside  the  decision  and  direction  of  elections  issued  on  August  13,  1946,  hear  oral 
argument  upon  the  several  issues  raised  in  the  entire  proceedings,  and  render  a 
new  decision  respecting  the  same. 

The  Company  contends  that,  in  section  III  of  the  Board's  decision  and  direction 
of  elections  noted  above,  the  Board  "purports  to  summarize''  the  reasons  urged 
upon  the  Board  for  dismissing  the  petition  in  this  case  and  that  "this  summary 
is  inaccurate  and  incomplete."  2  • 

While,  in  arriving  at  a  decision  on  the  several  problems  presented  in  this  pro- 
ceeding, we  carefully  considered  all  the  evidence  adduced  at  the  hearing,  all  the 
contentions  urged  by  the  parties  at  the  hearing  and  in  their  briefs,  and  the  argu- 
ments in  support  of  such  contentions,  we  did  not  deem  it  necessary,  any  more  than 
a  court  would,  to  discuss  in  our  opinion  each  and  every  separate  contention  urged 
by  the  Company  or  the  Association  at  the  hearing  and  in  their  briefs.    We  empha- 


1  69  N.  L.  R.  B.,  No.  182.  On  August  20,  1946,  the  Board  issued  an  order  correcting 
certain  inadvertent  errors  appearing  in  the  mimeographed  copies  of  this  decision  and  pro- 
vided that  the  decision  and  direction  of  elections,  as  printed,  should  appear  as  thus 
corrected. 

2  The  company  apparently  ignores  our  disposition  of  its  several  contentions  in  other  places 
in  onr  original  decision. 
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sized  in  our  decision  the  two  basic  contentions  which,  "inter  alia,"  3  the  Company 
set  forth  for  our  consideration. 

We  have  fully  considered  the  points  of  law  and  allegations  of  fact  urged  by 
the  Company  throughout  this  proceeding,  and  believe  the  bases  for  our  rejection 
of  such  contentions  are  apparent  in  the  original  decision.  We  find  no  merit  in 
the  Company's  contentions. 

In  section  IV  of  the  decision  and  direction  of  elections,  following  the  statement 
of  the  unit  alleged  to  be  appropriate  by  the  association,  the  Board  stated : 

"Subject  to  its  contentions  noted  in  section  III,  above,  the  company  takes  no 
position  with  respect  to  the  categories  joined  in  the  proposed  bargaining  unit." 

The  company  alleges  that  this  statement  "grossly  misrepresents  the  company's 
contentions."  Except  as  its  unit  contentions  intimately  concern  the  extension  of 
the  issues  of  representation  of  foremen  raised  in  section  III  of  our  decision,  the 
company  takes  no  independent  and  tenable  position  with  respect  to  the  categories 
joined  in  the  proposed  bargaining  unit. 

In  the  course  of  its  brief  the  company  urges,  inter  alia,  that  "a  unit  of  Chrysler's 
foremen  or  one  of  several  ranks  of  foremen"  is  not  appropriate  for  the  purposes 
of  collective  bargaining  within  the  meaning  of  section  9  (b)  of  the  act.  Analyz- 
ing this  fourth  "point  of  law,"  the  company  alleges : 

"(a)  No  unit  of  managers  would  be  appropriate. 

"(6)  There  is  no  dividing  line  between  Chrysler's  assistant  foremen,  foremen, 
assistant  general  foremen,  and  general  foremen  that  sets  them  as  one  group 
apart  from  assistant  superintendents,  superintendents,  general  superintendents, 
and  higher  supervision  as  another  group,  or  that  makes  a  unit  of  them  appropriate. 

"(c)  Particularly  obnoxious  to  the  law,  to  production,  and  to  the  scheme  of  the 
act  is  the  association's  demand  that  all  foremen  in  six  plants,  regardless  of  rank 
and  regardless  of  all  other  considerations,  be  lumped  together  in  one  unit  con- 
trolled by  one  union." 

At  the  conclusion  of  this  section  of  its  brief,  the  company  states — - 

"If  any  unit  for  foremen  were  appropriate,  it  could  be  so  only  if  each  rank  in 
each  department  constituted  a  separate  unit  and  were  represented  by  a  separate 
union  with  no  obligations  to  the  others  and  subject  to  no  influence  or  domination 
by  them  or  by  the  rank  and  file.     *     *     *" 

To  segregate,  as  the  company  in  conclusion  suggests,  the  assistant  foremen,  fore- 
men, assistant  general  foremen  at  the  company's  five  plants  into  multiple  bar- 
gaining units,  each  limited  to  a  single  category  of  foremen  and  to  a  single  depart- 
ment within  each  of  the  five  plants,  would  obviously  isolate  individuals,  most 
closely  associated  with  other  foremen  within  their  own  departments  and  within 
other  related  and  integrated  departments,  into  artificial  groupings  and  render 
impossible  for  foremen  any  effective  bargaining  on  a  basis  which  could  fairly 
be  called  collective.  The  company's  contention  goes  so  much  further  than  that 
which  was  acceptable  to  a  majority  of  the  Board  in  the  Midland  Steel  case 4  that 
the  reasoning  of  that  opinion  could  hardly  be  invoked.  We  find,  moreover,  that 
on  the  facts  in  this  record  the  limited  segregation  which  the  Chairman  and  former 
Board  Member  Reilly  found  appropriate  in  the  Midland  situation  would  be 
inappropriate. 

We  have  fully  considered  the  contentions  of  the  parties,  expressed  in  their 
briefs  and  at  the  extended  hearing  in  this  case.  As  herein  amplified,  we  affirm 
the  conclusions  set  forth  in  our  original  decision. 

The  company's  motion  to  set  aside  the  decision  and  direction  of  elections  issued 
on  August  13,  1946,  and  for  oral  argument  on  the  entire  case  is  herebv  denied. 

Signed  at  Washington,  D.  C,  this  10th  day  of  September  1946. 

[seal]  National  Labor  Relations   Board, 

Paul  M.  Herzog,  Chairman. 
John  M.  Houston,  Member. 

Mr.  Herzog.  Under  this  section  (b)  headed  "Employer,"  gentlemen, 
I  think  I  can  rush  rapidly  over  that.  That  is  on  pages  18  and  19  of 
the  statement. 


3  By  the  very  use  of  this  well  known  legal  phrase,  we  indicated  that  other  contentions 
were  admittedly  made  by  the  company  and  considered  by  the  Board,  although  not  set  forth 
verbatim. 

4  Matter  of  The  Midland  Steel  Products  Company,  Parish  and  Bingham  Division,  65 
N.  L.  R.  B.  997. 
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I  do  wish  to  call  your  attention  to  the  bottom  of  page  18  and  the 
top  of  page  19,  where  I  point  out  one  danger  in  the  proposed  amend- 
ment. I  think  there  is  a  very  real  danger  that  that  amendment  might 
be  construed  by  some  to  reverse  the  rule  of  the  Supreme  Court  in  the 
Machinists  case,  which  is  at  311  U.  S.  72.  If  so,  it  would  certainly 
turn  labor  relations  law  upside  down  and  lead  to  another  10  years  of 
litigation. 

I  turn  now  to  a  problem  that  is  very  dear  to  the  hearts  of  this  com- 
mittee, I  think — expressions  of  opinion.  I  had  better  read  it,  if  I 
may ;  and  I  should  like  to  have  the  committee,  if  they  will,  glance  at 
the  footnote  there.    It  is  only  a  page  and  a  half. 

Senator  Aiken.  Go  right  ahead. 

Mr.  Herzog.  Expressions  of  opinion:  Section  5  (d)  of  S.  360 
amends  section  8  of  the  act  so  as  to  prohibit  the  Board  from  "basing 
any  finding  of  unfair  labor  practice  upon  any  statement  of  views  or 
arguments,  either  written  or  oral,  if  such  statement  contains  no  threat 
of  force  or  economic  reprisal."  Section  11  of  S.  404  is  slightly 
different. 

The  right  to  express  an  opinion  is  a  constitutional  one.  In  N.  L. 
R.  B.  v.  Virginia  Electric  <&  Power  Company,  314  U.  S.  469,  and 
N.  L.  R.  B.  v.  American  Tube  Bending  Company,  134  Fed.  (2d) 993, 
it  was  held  that  the  first  amendment  protects  an  employer's  expres- 
sions of  noncoercive  opinion  to  his  employees  respecting  union 
organization. 

These  decisions  have  guided  the  Board — and  not  in  the  last  few 
months  only,  either.  In  its  own  most  recent  case  on  the  subject,  mat- 
ter of  Bausch  &  Lomb  Optical  Co.,  the  Board  held  that  an  employer's 
distribution  to  his  employees  of  an  extremely  vigorous  antiunion  pam- 
phlet entitled,  "Let's  Face  the  Facts"  was  not  an  unfair  labor  practice. 
The  Board  said — well,  Senator,  I  shall  not  read  that  quotation,  but  I 
should  appreciate  the  committee's  finding  time  to  do  so. 

Unless  the  proposal  is  intended  to  change  existing  law,  it  is  unnec- 
essary. If  it  is  intended  to  change  the  law,  it  is  likely  to  provoke 
needless  litigation  and  stimulate  attempts  to  interfere  with  self- 
organization. 

Senator  Ives.  May  I  ask  a  question  ? 

Mr.  Herzog.  Yes,  Senator  Ives. 

Senator  Ives.  I  want  to  raise  one  point.  I  think  it  is  generally 
realized  among  a  great  many  people  that  there  is  that  fundamental 
right,  to  carry  on  the  practice  that  is  mentioned  here  in  your  state- 
ment. 

On  the  other  hand,  there  are  a  great  many  other  people  who  do  not 
understand  that  that  right  does  exist.  I  think  one  of  the  chief  ideas 
in  incorporating  such  a  change  or  such  an  addition  to  the  act — addi- 
tion, I  think  you  might  better  call  it — is  merely  to  clarify  the  situa- 
tion, in  order  that  all  employers  may  know  and  may  definitely  be 
advised  of  their  rights  under  the  act,  their  rights  to  self-expression. 
In  making  such  a  change  or  addition,  where  in  no  material  way  is  the 
purpose  of  the  act  changed  or  affected,  I  can  see  no  damage  being 
done  by  that.    What  is  your  view  ? 

Mr.  Herzog.  I  think  you  will  see  our  feeling  about  it  in  the  state- 
ment as  we  go  along.  The  Board  realizes  what  the  difficulty  is,  we 
realize  the  difficulty,  especially  in  terms  of  how  a  great  many  Ameri- 
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cans  feel  about  that  broad  doctrine,  even  though  what  they  feel  may 
not  be  correct.    If  I  can  read  these  few  sentences— — 

Senator  Ives.  Pardon  me. 

Mr.  Herzog.  No,  Senator,  not  at  all.  I  am  very  glad  to  have  you 
interrupt  me,  sir ;  but  I  should  be  happy  to  read  this  to  you,  as  it  may 
set  the  keynote  for  any  other  questions  on  that  subject.  It  is  right 
after  footnote  17. 

Senator  Ives.  Go  ahead,  Mr.  Herzog. 

Mr.  Herzog.  If  its  purpose  is  only  to  protect  expressions  of  opin- 
ion, it  may  be  surplusage,  because  the  first  amendment,  which  binds 
the  Board,  already  does  that.  We  can  readily  understand,  however, 
that  the  Congress  might  desire  to  reassure  those  of  our  fellow  citizens 
who  are  not  yet  familiar  with  recent  Board  and  court  decisions  in 
"free  speech"  cases,  especially  as  a  sacred  constitutional  right  is  in- 
volved. But  there  is  danger  that  in  giving  that  reassurance  by  legis- 
lation }^ou  might,  however  unintentionally,  encourage  new  and  subtle 
forms  of  coercion.  It  is  for  the  Congress  to  weigh  the  important 
values  involved. 

Senator  Morse.  Mr.  Chairman. 

Senator  Aiken.  Senator  Morse. 

Senator  Morse.  Can  you  give  us  an  example,  Mr.  Herzog,  of  the 
"new  and  subtle  forms  of  coercion"  that  might  be  encouraged  by  that 
type  of  legislation? 

Mr.  Herzog.  Surely.  Senator  Morse,  I  think  this  is  the  sort  of 
thing  that  can  happen.  Suppose  an  employer  fires  somebody  for 
what  is  later  found  to  be  his  union  activity,  and  say  he  fires  that  em- 
ployee on  Thursday  morning. 

Now,  if  he  makes  a  speech  on  Thursday  afternoon,  announcing,  let 
us  say  with  the  vigor  which  was  used  in  the  Bausch  &  Lomb  case, 
his  views  on  unionism,  then  I  think  it  not  unlikely  that  the  employees, 
especially  in  a  plant  previously  unorganized,  would  regard  that  speech 
as  more  than  speech. 

That  is  certainly  the  implication  of  the  Supreme  Court  decision 
in  the  Virginia  Electric  case,  which  is  cited  in  footnote  No.  17.  There 
is  such  a  thing  as  pressure  exerted  vocally. 

The  Board  in  the  last  6  months  or  so  has  had  occasion  to  rule  quite 
a  lot  on  the  question  of  the  contemporaneity  required  before  an  act 
of  this  kind  can  contaminate  a  speech.  Those  cases  are  mentioned 
in  footnote  No.  16. 

Certainly,  a  discharge  in  the  morning  and  a  speech  in  the  after- 
noon, it  seems  to  me,  involve  the  kind  of  speech  which,  if  strong 
enough  in  itself,  might  be  questionable.  That  is  an  example  of  the 
sort  of  thing  which  I  think  we  ought  still  to  be  able  to  handle. 

Expressions  of  opinion,  attempts  to  persuade,  certainly  should  be 
untouched  by  the  Board,  and  if  there  is  any  opinion  in  the  Congress 
that  the  Board  attempts  to  prevent  expressions  of  opinion,  then  we 
think  there  may  be  reason  for  the  amendment.  We  simply  do  not 
believe  that  the  Board  has  done  that ;  and,  certainly,  the  Board  is  not 
doing  that  today. 

Senator  Morse.  In  your  hypothetical  case,  you  would  not  at  all  limit 
his  right  to  go  before  thqf;e  workers  in  the  afternoon,  following  dis- 
missal of  an  employer  in  the  morning,  even  if  he  went  so  far  as  to 
say,  "I  dismissed  John  Brown  this  morning  and  I  think  there  are  a 
few  more  of  you  buzzards  I  am  going  to  dismiss"  ? 
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Mr.  Herzog.  Indicating  what  his  reason  was  ? 

Senator  Morse.  Yes. 

Mr.  Herzog.  Oh,  yes ;  I  think  we  get  into  the  problem  there  of  when 
something  is  just  a  word  and  when  it  is  an  act.  Certainly,  when  an 
employer  announces,  "I  am  going  to  fire  a  few  more  of  you  fellows," 
that  is  a  threat.  And  I  think  that  under  any  construction  of  the  act 
and  any  amendment  that  seems  to  be  intended  here,  that  would  cer- 
tainly be  a  threat  of  force  or  economic  reprisal,  even  within  the  mean- 
ing of  S.  360,  as  proposed  by  Senator  Ball. 

Senator  Morse.  But  what  do  you  think  of  his  right  to  make  that 
statement  as  distinguished  from  the  evidentiary  value  that  will  be 
made  of  the  statement  if  he  makes  it? 

Mr.  Herzog.  Do  you  think  he  should  be  permitted  to  make  state- 
ments like  that  if  he  wants  to,  statements  incorporating  threats?  I 
am  not  talking  about  mere  expressions  of  opinion. 

Senator  Morse.  Well,  if  he  says,  "I  am  against  this  union.  I  was 
intimidated  into  signing  the  contract.  I  have  made  up  my  mind  I  am 
going  to  fire  a  few  of  you." 

Mr.  Herzog.  Well,  of  course,  most  of  these  cases,  Senator,  do  not 
arise  after  you  sign  a  contract.  The  trouble  is  that  they  arise  at  the 
point  when  the  union  is  moving  into  the  picture  for  the  first  time. 

Senator  Morse.  Well,  don't  play  with  my  hypothesis ;  it  is  my  hy- 
pothesis. That  is  what  the  fellow  is  doing  in  my  hypothesis.  I  am 
perfectly  willing  to  have  that  used  as  evidence  against  him,  if  you 
will.  But  my  hypothesis  is  as  stated;  I  am  questioning  you  regard- 
ing his  right  to  be  that  kind  of  fool  if  he  wants  to  be. 

Mr.  Herzog.  But,  Senator,  it  seems  to  me  that  statement,  "I  am  go- 
ing to  fire  some  of  you  men,"  if  that  statement  carries  within  it  the 
meaning,  "I  am  going  to  fire  you  because  of  your  activity  in  the 
union,"  then  certainly  it  is  a  threat,  and  certainly  then  it  is  not  an  ex- 
pression of  the  sort  of  opinion  this  amendment  is  talking  about. 

Senator  Ball.  That  kind  of  threat  could  be  used  as  evidence  under 
the  amendment. 

Mr.  Herzog.  That  is  right. 

Senator  Ball.  But  just  speaking  about  the  union,  just  saying  he 
did  not  think  the  union  was  doing  a  good  job,  that  could  not  be  used 
as  evidence  under  that  amendment,  no  matter  how  many  people  he  had 
fired  that  morning. 

Mr.  Herzog.  Probably  it  could  not,  and  that  is,  of  course,  one  of 
the  problems  you  will  want  to  decide,  whether  you  want  to  make 
that  rule  or  not. 

I  think,  gentleman,  I  had  better  go  on  pretty  rapidly  over  section 
(b)  on  page  22.  That  is  the  section  which  suggests  that  the  statute 
be  amended  by  making  certain  conduct  by  labor  organizations  as 
illegal  and  subjecting  such  conduct  to  remedies  under  the  act. 

I  think  there  are  three  or  four  problems  here  that  I  ought  to  call  to 
the  attention  of  the  committee,  problems  which  you  gentlemen,  of 
course,  will  want  to  make  your  decision  upon.  First,  doing  this — if 
you  want  to  do  it — will  certainly  expand  and  change  the  purpose  and 
policy  of  the  act.  If  that  is  to  be  done,  we  should  realize  that  that  is 
what  we  are  doing. 

Second,  it  will  certainly  make  unions  liable  twice  for  really  serious 
offenses  of  coercion,  because  those  things  which  I  assume  the  amend- 
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ment  is  directed  at  are  things  which  are  already  punishable  under 
State  laws.  You  will  catch  them  twice ;  you  will  catch  them  under  the 
Federal  law,  and  you  will  catch  them  under  State  law.  No  one  is 
suggesting,  apparently,  that  this  so-called  equality  shall  so  operate 
that  these  fellows  are  no  longer  liable  under  State  law. 

Third,  and  I  think  this  is  terribly  important  and  want  to  be  candid 
about  this,  I  am  afraid  that  those  who  advocate  this  amendment  may 
not  be  buying  themselves  very  much,  assuming  they  want  to  buy  the 
thing  they  do.  I  do  not  believe  that  the  remedy  suggested  in  this 
amendment  is  going  to  be  very  useful. 

I  covered  that  a  little  bit  in  answering  Senator  Ball's  question  about 
strikes  against  certifications.  I  cannot  believe  that  a  Board  cease  and 
desist  order  rendered,  Heaven  knows  how  many  months  later,  is  going 
to  solve  a  situation  which  really  calls  for  a  policeman.  I  have  analyzed 
it  in  my  statement,  which  I  am  giving  you  briefly.  It  is  certainly  go- 
ing to  be  a  slow  and,  I  believe,  it  is  going  to  be  an  impotent  remedy. 

Finally,  and  I  just  have  to  call  this  to  your  attention,  gentlemen, 
it  would  certainly  be  impossible  to  administer  such  a  provision,  if  you 
thought  it  wise  policy,  without  a  tremendous  expansion  of  the  Board's 
staff.  As  I  say  in  the  last  paragraph  on  page  23 : 

Enactment  of  section  5  (a)  of  S.  360  would  undoubtedly  overwhelm  the  Board 
with  cases  during  the  first  few  years.  The  Board  would  have  to  increase  its  staff 
tremendously  to  investigate  the  many  charges  of  this  character  which  would  be 
filed,  either  on  an  original  basis  or  in  the  nature  of  counter-charges  where  em- 
ployer violations  of  existing  law  are  already  the  subject  of  investigation.  Liti- 
gation would  grow. 

And,  we  say  on  page  24 : 

Effective  administration  of  these  added  responsibilities  would  not  he  possible, 
however,  unless  the  Board  were  given  sufficient  appropriations  to  extend  its  staff, 
as  we  assume  that  the  Congress  would  not  wish  us  to  construe  its  action  in  pass- 
ing such  legislation  as  a  mandate  to  neglect  the  important  duties  already  im- 
posed onup  the  Board  by  the  Wagner  Act. 

Senator  Morse.  Mr.  Herzog. 

Mr.  Herzog.  Yes,  Senator. 

Senator  Morse.  I  am  not  asking  you  to  pass  judgment  on  any  of 
my  proposals,  I  shall  leave  that  to  the  committee  to  do.  However,  I 
have  gone  into  this  matter  of  your  present  docket.  Understand,  I  am 
not  going  to  say  this  in  criticism  of  you  at  all. 

I  think  one  of  the  gravest  weaknesses  of  the  Board,  as  far  as  maxi- 
mum effectiveness  is  concerned,  is  that  you  have  just  been  so  far  behind 
in  your  calendar,  so  far  behind  indeed  that  your  delays  themselves 
have  been  causative  of  a  great  many  labor  disputes  in  this  country. 
I  think  we  have  had  a  great  many  cases  in  which  labor — and,  mind  you, 
I  am  not  speaking  of  the  labor  leaders  alone,  because  there  have  been 
instances  where  the  leaders  have  tried  to  hold  their  workers  in  check — 
cases  in  which  labor,  and  here  I  mean  the  workers  themselves,  have 
become  so  impatient  with  the  delays  in  your  Board  that  they  have 
utterly  lost  patience  and  have  gone  out  on  additional  strikes  we  would 
not  have  had  without  those  delays. 

Am  I  right  in  this  conclusion,  assuming  for  the  sake  of  argument 
that  you  have  done  everything  you  can  to  expedite  the  present  pro- 
cedure, am  I  right  when  I  say  that  you  cannot  work  any  faster  over 
there  with  your  present  budget  ? 
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Mr.  Herzog.  You  are  absolutely  right,  subject  to  the  fact  that  my 
statement  is  made  by  somebody  who  thinks  he  is  being  as  efficient  as 
he  can  be  and  who  thinks  his  agency  is  being  as'  efficient  as  it  can  be. 
Of  course,  I  grant  that  maybe  we  could  be  more  efficient;  but,  subject 
to  that,  Senator  Morse,  I  would  say,  the  Board  having  increased  its 
operating  efficiency  17  percent  last  year,  that  we  cannot  do  it  much 
more. 

We  are  5,100  cases  behind  now.  If  one  of  your  constituents  should 
file  a  request  for  election  tomorrow  morning,  Senator,  and  if  it  was 
not  agreed  to  by  consent,  it  would  take  us  6  months  before  we  could 
run  that  election.  Likewise,  if  one  of  your  constituents  should  file  a 
charge  of  unfair  labor  practice  and  if  it  was  not  settled  or  adjusted,  as 
certainly  most  of -them  are,  then  it  would  take  about  20  months  before 
we  could  get  to  that  case,  if  it  were  to  be  filed  today ;  and,  20  months 
brings  us  pretty  close  to  October  or  November  1948. 

Senator  Morse.  Is  there  any  kind  of  experience  you  may  have  had, 
when  Members  of  Congress  or  even — and  I  recall  a  couple  of  cases — 
when  the  Junior  Senator  from  Oregon  called  you  on  the  phone  and 
asked  you  to  speed  up  action  with  regard  to  some  certain  case  ?  Haven't 
you  had  that  experience  ? 

Mr.  Herzog.  Oh,  j^es ;  as  you  say.  There  have  been  such  calls  and  we 
try  to  help  out  as  much  as  we  can. 

Senator  Morse.  The  point  I  want  to  make  is  that  there  are  amend- 
ments now  under  consideration.  Now,  time  alone  will  tell  whether 
my  thought  is  right  or  not,  but  my  thought  is  this :  I  think  there  will 
be  amendments  passed. 

Now,  specifically  regarding  jurisdiction,  are  you  willing  to  say  this, 
that  not  only  are  you  going  to  have  to  increase  the  size  of  your  staff 
but,  if  we  broaden,  through  amendments,  your  jurisdiction — well, 
would  you  say  that  at  least  I  have  some  justification  in  urging  this  com- 
mittee to  give  consideration  to  the  possible  desirability  of  dividing  the 
Board  itself,  so  that  it  can  work  in  compartments? 

The  point  is,  if  we  broaden  the  jurisdiction  and  thereby  increase  the 
case  load  of  the  Board,  as  that  in  effect  would  do,  do  you  think  it  should 
be  divided  for  efficiency  if  nothing  else?  After  all,  there  is  a  certain 
limit  to  what  three  men  in  a  Board  can  do,  is  there  not? 

Mr.  Herzog.  Senator,  I  know  Mrs.  Herzog  wTould  be  strongly  in 
favor  of  such  an  amendment.  [Laughter.]  I  cannot  be  so  sure  of 
it,  myself. 

Senator  Aiken.  You  have  a  bottleneck;  would  you  describe  it  as 
such,  in  your  work  ? 

Mr.  Herzog.  Oh,  yes. 

Senator  Aiken.  And  would  you  say  that  is  a  matter  of  appropria- 
tion alone? 

Mr.  Herzog.  I  am  very  reluctant  to  say  that,  Senator,  because  after 
all,  we  are  also  presenting  our  story  to  the  House  Appropriations  Com- 
mittee, and  I  should  not  want  them  to  think  we  are  raising  that  same 
issue  before  this  committee. 

Senator  Aiken.  It  would  be  all  right  if  you  did. 

Mr.  Herzog.  However,  it  has  been  raised  here,  and  in  answer  to  the 
plain  question,  I  should  say  that  the  small  appropriation  is  the  prin- 
cipal trouble;  I  suspect  it  is  almost  the  only  trouble. 

Senator  Aiken.  You  would  say  it  is  a  matter  almost  purely  of 
appropriation. 
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Mr.  Herzog.  Yes;  particularly  as  related  to  the  fact  that  it  takes  us 
so  long  to  do  our  work.  We  have,  as  I  said,  5,100  cases  pending.  At  the 
time,  Mr.  Chairman,  that  I  came  on  the  Board  we  had  a  backlog  of 
about  3,(>00  cases.  It  hurts  me  to  have  to  announce  those  figures,  be- 
cause it  does  not  seem  as  though  I  have  had  a  very  good  job  record ;  and 
it  is  not  a  very  good  record  for  me  to  speak  about. 

The  fact  remains  that  this  year  we  have  had,  in  7  months,  9,400 
cases  filed.  That  figure  compares  on  a  7-month  basis  to  the  figure 
that  the  Board  used  to  get  on  a  12-month  basis  in  the  years  between 
1940  and  1945.  Yet,  on  July  1  of  this  year  we  had  to  stop — not  only 
to  stop  increasing  our  staff,  but  had  to  lay  off  24  percent  of  our  people. 

Senator  Aiken.  Could  you  answer  this,  Mr.  Herzog :  How  does  the 
number  of  cases  handled  during  this  7-month  period  compare  with  the 
number  of  cases  handled  in  a  comparable  period  in  a  previous  year? 

Mr.  Herzog.  The  number  of. cases  handled,  Senator  Aiken,  has  gone 
up.  We  have  been  able,  at  least  on  a  proportionate  basis,  to  increase 
our  operating  efficiency  about  17  percent. 

I  do  not  think  we  have  handled  more  cases  than  we  handled  when 
we  had  more  people,  but  we  have  handled,  proportionately,  more  cases 
with  the  people  we  now  have. 

Senator  Aiken.  And  you  do  believe  that  the  proposed  amendment 
would  still  further  increase  your  work  ? 

Mr.  Herzog.  It  seems  so  to  me;  and,  I  am  not  saying  that  at  all  as 
an  argument  against  the  amendment.  I  am  simply  saying  that  as  a 
fact  you  ought  to  know. 

Senator  Aiken.  What  happens  if  this  backlog  of  cases  grows  and 
grows  and  grows  and  you  cannot  get  more  appropriations  and  con- 
sequently cannot  handle  the  accumulating  cases? 

Mr.  Herzog.  It  just  means  more  strikes,  Senator.  That  is  the  point, 
if  people  cannot  get  a  remedy  from  the  administrative  processes  of 
Government,  they  in  time  get  impatient  and  they  strike.  By  the  way, 
Senator 

Senator  Aiken.  And  wouldn't  that  mean  more  general  impatience 
with  the  National  Labor  Relations  Board,  too,  on  the  part  of  the 
public?  That  is,  the  public  will  see  these  delays.  Now,  will  the 
public  understand  the  reason  for  those  delays;  will  they  see  the  reason 
why? 

Mr.  Herzog.  It  would  be  pretty  hard  for  them. 

Senator  Aiken.  They  will  not  realize  the  reason  why  the  Board  can- 
not do  the  work  the  law  requires  of  the  Board. 

Mr.  Herzog.  It  is  pretty  hard  to  conceive  of  the  public  being  very 
much  more  impatient  with  us  than  they  are ;  but  if  that  could  be  pos- 
sible, then  I  guess  they  would  be,  under  those  circumstances. 
[Laughter.] 

Senator  Aiken.  That  is  all  I  have. 

Senator  Ives.  I  have  a  question. 

Senator  Aiken.  Senator  Ives. 

Senator  Ives.  Did  you  ever  check  through  the  record  to  see  how 
many  labor  disputes  of  a  serious  nature  involving  strikes  have  arisen, 
that  is,  primarily,  because  you  could  not  handle  them  promptly 
enough  ? 

Mr.  Herzog.  It  is  pretty  hard  to  do  such  a  statistical  analysis, 
Senator.  What  we  get  to  judge  it  by  is  not  statistics,  but  propaganda 
telegrams.     Somebody  tells  us  that  if  we  do  not  hurry  up,  they  will 
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go  on  strike ;  or,  somebody  else  says  that  if  the  Board  had  handled  a 
case  sooner,  then  they  would  not  have  gone  on  strike.  I  do  not  think 
that  evidence  is  very  reliable,  and  I  would  not  want  to  .answer  your 
question  on  the  basis  of  that  kind  of  evidence,  Senator.  I  will  say 
there  is  a  tremendous  amount  of  it. 

Senator  Ives.  You  do  realize  speed  is  the  most  vital  factor  as  far  as 
this  situation  is  concerned? 

Mr.  Herzog.  Unquestionably.  Now,  it  takes  us  20  months  to  handle 
an  unfair  labor  practice  case,  and  it  takes  us  6  months  to  handle  elec- 
tion cases — well,  that  is  scandalous. 

Senator  Ives.  And  by  that  procrastination,  by  that  process,  the  very 
condition  is  invited  which  we  are  trying  to  combat  legislatively  here, 
is  that  not  so? 

Mr.  Herzog.  I  would  say  so.  Gentlemen,  I  had  better  skip  the 
section  on  company-dominated  unions  entirely.  We  have  tried  in  our 
statement  to  reply  to  the  testimony  you  had  from  Mr.  Earl  Reed  of 
the  Weirton  Steel  Co.  a  few  weeks  ago. 

Senator  Ball.  As  I  read  your  position  here,  and  I  know  you  will 
understand  I  am  here  only  able  to  glance  at  it,  not  read  it  thoroughly 
as  I  would  like  to  do,  you  people  take  the  position  that  the  Board's 
present  policy  of  disesstablishing  a  so-called  independent  union  if  it 
is  company-dominated  for  practices  for  which  it  merely  suspends  an 
affiliated  union  for  a  couple  of  monthis  is  sound? 

Mr.  Herzog.  Yes. 

Senator  Ball.  Simply  because  the  affiliated  union  is — or  supposedly 
is — part  of  a  national  organization  and  is,  therefore,  subject  to  in- 
fluences in  addition  to  the  influence  of  the  employer  ? 

Mr.  Herzor.  Yes ;  that  is  right. 

Senator  Ball.  And  you  do  not  think  the  employees  in  the  other 
case  are  intelligent  enough  to  make  their  decisions  themselves? 

Mr.  Herzog.  I  did  not  say  that,  Senator. 

Senator  Ball.  It  is  the  obvious  conclusion  to  be  drawn  from  your 
position,  it  seems  to  me. 

Mr.  Herzog.  On  the  question  of  refusal  to  bargain 

Senator  Smith.  Where  is  that  ? 

Mr.  Herzog.  Page  29.  We  call  your  attention  to  section  5  of  S.  360, 
which  proposes  that  it  should  be  an  unfair  labor  practice  for  unions 
to  refuse  to  bargain.  I  think  you  may  want  to  look  at  that;  also, 
you  may  want  to  look  at  footnote  No.  26,  on  page  29. 

Senator  Aiken.  Well,  considering  the  impasse  brought  about  when 
a  union  refuses  to  bargain  collectively,  have  you  anything  to  base  an 
opinion  upon  in  that  situation? 

Mr.  Herzog.  No,  sir.  That  is  the  sort  of  thing  it  is  very  hard  to 
get  statistics  upon.  What  we  are  dealing  with  there,  you  see,  is  a 
state  of  mind,  and  that  is  one  of  the  objections  to  that  section  which 
we  discuss  on  page  30. 

Senator  Aiken.  Yes. 

Mr.  Herzog.  I  do  not  think  it  is  possible  to  do  that.  There  are 
situations,  of  course,  where  labor  organizations  do  come  in  and  insist 
on  something,  and  they  are  adamant  about  their  demands  and  will 
not  do  business  unless  their  demands  are  acceded  to  100  percent. 

Senator  Aiken.  Yes. 
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Mr.  Herzog.  Now,  S.  360  says,  in  effect,  that  that  is  not  so. good. 
Of  course,  it  is  not  so  good.  S.  360  also  says,  however,  that  there  is 
no  need  for  anybody  to  make  a  counterproposal.  That  seems  to  me 
to  be  a  logical  inconsistency.  You  cannot,  it  seems  to  me,  condemn 
unions  for  being  unwilling  to  make  counterproposals  and  then  turn 
right  around  and  change  the  act  so  that  a  counterproposal  will  not  be 
necessary. 

I  want,  on  page  30,  to  draw  your  particular  attention  to  one  thing 
which 

Senator  Aiken.  Well,  now,  that  is  up  to  you.  You  have  1  hour, 
Mr.  Herzog,  and  you  can  use  that  to  bring  out  those  things  you  want 
to  bring,  out. 

Mr.  Herzog.  All  right,  thank  you  very  much,  Mr.  Chairman. 

I  would  like  to  call  attention  particularly  to  the  last  paragraph  on 
page  30,  which  has  to  do  with  the  definition.  It  seems  to  me  that 
S.  360  applies,  or  seeks  to  apply,  a  mechanical  test  to  a  state  of  mind. 
It  suggests  that  all  that  is  necessary  is  to  meet  a  lot,  meet  a  lot,  meet 
a  lot.  Well,  there  is  no  requirement  that  there  be  good  faith;  no  re- 
quirement that  there  be  a  desire  or  evidence  of  a  desire  to  reach  agree- 
ment. Now,  in  the  last  paragraph  we  point  out  something  I  think  is 
pretty  important,  because  it  has  been  misunderstood — and  I  think  it 
is  very  easy  for  people  so  to  misunderstand  it;  it  is  really  no  one's 
fault. 

The  implication  in  the  amendment  certainly  is  that  the  requirement 
to  make  a  counterproposal  is  the  same  thing  as  the  requirement  to 
make  a  concession.  It  just  is  not.  A  counterproposal  is  not  a  con- 
cession. Now,  I  am  going  to  read  from  page  30,  to  show  that  they 
are  vastly  different  things.     [Reading :] 

This  does  not  mean,  as  is  frequently  and  carelessly  asserted,  that  an  employer 
must  make  concessions.  A  counterproposal  and  a  concession  are  vastly  differ- 
ent things ;  wholly  valid  counterproposals  may  merely  state  existing  conditions. 
The  failure  to  make  a  counterproposal  (as  distinguished  from  a  concession) 
may  be  evidence  of  bad  faith — that  is,  of  an  intent  under  no  circumstances  to 
reach  agreement — but  that  is  all.  And  we  have  found  in  many  cases  that  an 
employer  has  bargained  in  good  faith  even  though  he  made  no  counterproposals, 
let  alone  concessions. 

I  think  the  main  thing  is  to  draw  that  distinction.  The  require- 
ment to  make  a  counterproposal  does  not  mean,  for  example,  that  if 
a  union  asks  for  a  dollar,  that  then  the  employer  has  to  give  or  offer 
10  cents.     It  does  not  mean  that  at  all. 

If  the  employer,  on  the  other  hand,  says  simply  that  he  is  not  going 
to  do  business  with  the  union,  he  will  simply  not  even  incorporate  the 
existing  conditions  in  a  contract  and  give  way  on  nothing,  then  he  is 
certainly  refusing  to  bargain.  The  fact  that  he  does  not  want  to  do 
anything  about  giving  that  10  cents  is  some  evidence  of  his  state  of 
mind ;  but  there  is  no  requirement  that  he  offer  that  10  cents. 

Senator  Aiken.  Well,  if  the  employer  pointed  out  where  some  de- 
mand of  the  union  was  unwarranted,  as  perhaps  it  has  been  pointed 
out,  would  that  constitute  a  counterproposal  ? 

Mr.  Herzog.  It  might  very  well.  It  would  be  very  important;  it 
could  be  part  of  his  argument  for  not  giving  a  concession. 

Senator  Aiken.  In  other  words,  he  could  point  out  where  the  union 
was  not  entitled  to  their  full  demands,  and  that  would  be  a  counter- 
proposal just  as  much  as  if  he  had  offered  a  little  more  than  he  had 
offered  before. 
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Mr.  Herzog.  Well,  it  could  be.  Now,  on  this  counterproposal  and 
concession  business,  in  a  lot  of  these  cases  the  main  trouble  comes  be- 
cause they  do  not  or  will  not  give  their  reasons  for  their  position. 
That  is  something  that  the  American  people  do  not  like.  Now,  I  am 
going  to  skip 

Senator  Aiken.  No,  they  do  not  like  that.  I  think  that  is  part  of 
the  great  American  system.     [Laughter.] 

Mr.  Herzog.  I  am  going  to  skip  over  pages  31  and  32.  I  should  like 
to  have  the  committee  read  the  section  on  the  craft  units,  which  be- 
gins on  page  33,  especially  the  first  paragraph  under  "Craft  units," 
which  begins  toward  the  bottom  of  that  page. 

1  think  that  I  had  better  go  over  it  without  reading  it,  because  there 
is  more  important  material  ahead. 

The  section  beginning  on  page  35,  having  to  do  with  employer  peti- 
tions has,  I  think,  been  very  largely  discussed  in  answers  to  questions 
by  Senator  Ives  and,  possibly  Senator  Ball.  I  would  like,  however, 
if  the  committee  has  the  time,  to  have  the  members  read  that  section 
rather  more  carefully  than  some  of  the  others,  because  the  issue  is  an 
important  one. 

1  do  want  to  point  out  that  the  Board  could,  if  it  wanted  to,  at  the 
proper  time  provide  that  particular  change  by  amending  its  rules. 
They  have  not  be  changed  in  the  last  few  months.  I  suppose  that  if 
they  had  been  someone  would  have  attributed  peculiar  motives  to  us 
again. 

Senator  Ball.  As  a  matter  of  fact,  would  not  S.  360  still  leave  it 
to  the  Board  to  determine  the  rules  under  which  it  would  grant  those 
applications  or  petitions? 

Mr.  Herzog.  I  am  not  sure,  Senator.  There  are  some  aspects  of 
that  amendment  that  leave  rather  less  discretion  than  we  think  might 
be  desirable.  I  call  your  attention  to  certain  things  that  were  done  in 
my  home  State  of  New  York  on  that  subject  a  good  many  years  ago, 
under  the  auspices  of  Senator  Ives. 

Senator  Ball.  I  agree  with  you  that  you  would  have  less  discre- 
tion. The  whole  purpose  of  that  is  to  decrease  the  Board's  discretion. 
I  think  that  discretion  is  too  broad. 

Mr.  Herzog.  Under  "Jurisdictional  disputes,"  just  one  thing.  That 
is  on  page  38.  We  do  not,  of  course,  handle  jurisdictional  disputes, 
in  the  strict  sense  of  that  term ;  that  is  to  say,  in  the  narrow  meaning 
of  a  dispute  over  work — who  should  install  a  particular  fixture  in  a 
building.  Certainly,  the  agency  that  handles  that  should  not  be  the 
agency  that  handles  the  other  things. 

Senator  Morse.  Do  you  mind  pausing  there  a  moment? 

Mr.  Herzog.  Yes,  Senator. 

Senator  Morse.  I  think  you  have  touched  upon  a  vital  point  now, 
and  I  am  sure  that  some  other  members  of  the  committee  are  con- 
vinced that  is  true. 

Why  should  it  be  unwise  to  broaden  the  scope  of  the  National  Labor 
Relations  Act  so  far  as  to  provide  for  a  department  within  your 
organization  that  can  either  decide  jurisdictional  disputes  of  all  types, 
or  appoint  an  arbitrator  to  decide  them? 

Mr.  Herzog.  I  would  question  it,  Senator,  for  two  reasons.  First, 
it  would  seem  to  me  that  we  would  be  poaching  very  seriously  on  the 
proper  preserves  of  the  Secretary  of  Labor,  something  I  have  no  de- 
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sire  to  do.  I  suppose  the  second  reason  is  that  if  those  preserves,  as  in 
this  instance,  contain  tigers  rather  than  deer,  I  should  like  very  much 
not  to  have  anything  to  do  with  them.     [Laughter.] 

Senator  Morse.  Yes,  I  can  understand  that.  But,  it  is  so  difficult, 
it  seems  to  me,  to  mark  out  the  jurisdictional  limits  in  handling  juris- 
dictional disputes.     They  are  intertwined  so. 

Now,  why  shouldn't  we  have  one  tribunal,  one  group,  to  whom  we 
could  come  and  say,  "Now,  here,  they  are  in  a  jurisdictional  dispute. 
They  have  a  dispute  as  to  whether  or  not  the  CIO  maintenance  em- 
ployees should  put  in  those  pieces  of  machinery  in  that  building;  or 
whether  the  A.  F.  of  L.  building  construction  employees  are  the  right 
ones." 

Why  should  we  not  have  a  division  to  settle  that  sort  of  question? 
I  grant  that  we  would  have  to  change  the  law,  I  grant  that ;  but,  why 
shouldn't  we,  if  we  are  really  going  to  build  you  up  as  I  think  you 
ought  to  be  built  up  as  a  department  of  the  Government,  why  shouldn't 
we  have  you  give  us  a  tribunal  that  can  truly  settle  all  those  perplex- 
ing disputes,  or  one  that  will  at  least  try  ? 

Mr.  Herzog.  That  is  such  a  new  question,  Senator,  that  I  am  unpre- 
pared to  answer  it.  I  would  like  to  hold  a  caucus  with  my  two  col- 
leagues on  that  before  making  a  reply  to  your  question,  Senator. 
Maybe  they  would  be  more  enthusiastic  than  I  am  about  having  these 
cases  be  something  to  have  to  take  over. 

Senator  Morse.  I  realize,  of  course,  that  I  just  do  not  and  cannot 
understand  and  grasp  these  problems  the  way  you  people  have  to— — 

Mr.  Herzog.  Yes,  Senator;  we  have  to  face  them  all. 

Senator  Morse  (continuing).  But,  at  the  same  time,  it  seems  to  me 
that  you  do  not  change  the  situation  any  by  saying,  "This  is  a  different 
type  of  jurisdictional  dispute."  From  the  standpoint  of  the  Ameri- 
can people,  all  they  can  see  is  that  the  plant  is  shut  down.  They  know 
that  innocent  third  parties  are  suffering  as  a  result  of  that  type  of 
jurisdictional  dispute  you  won't  handle,  and  our  newspapers  are  full 
of  that  issue,  they  show  that  patience  is  about  exhausted  on  that  score. 

You  know  what  the  people  will  do.  They  will  simply  say,  "Now, 
you  boys  have  had  years  to  work  this  thing  out  by  your  own  ma- 
chinery, and  you  have  not  done  so."  The  public  will  say  that,  and 
the  public  is  going  to  demand  that  something  be  done  about  it,  to  make 
the  machinery  handle  that  matter.  If  you  don't  do  what  the  public 
wants,  then  you  are  going  to  have  a  quarrel  with  the  public,  don't  fool 
yourself  there,  and  if  you  do  have,  then  you  are  going  to  come  out  the 
loser. 

And  it  is  something  that  is  harming  labor  greatly.  As  a  friend 
of  labor  I  think  I  should  tell  them  that.  I  am  very  much  sure  the 
time  has  come  to  say  to  labor  jurisdictional  disputes,  "You  will  settle 
these  jurisdictional  disputes  by  legal  machinery — period.''  The 
public  will  say  that  to  you;  and  if  you  want  to  defy  that  decision, 
which  I  do  think  is  the  overwhelming  decision  of  the  American  peo- 
ple, why,  then,  we  will  have  to  take  you  on,  we  will  set  something  up 
to  handle  those  disputes. 

Now,  about  the  tribunal  that  is  going  to  do  that  job,  I  certainly 
do  not  want  to  have  to  be  setting  up  half  a  dozen  of  them.  I  would 
like  to  have  this  somehow  centralized  through  one  agency.  And  if 
this  discretion  or  if  this  jurisdictional  definition  be  broadened  some- 
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what,  as  your  other  discretions  have  been  broadened,  then  I  do  not 
see  why  a  division  of  the  Board  could  not  be  set  up  to  take  over  all 
jurisdictional  disputes,  not  only  the  ones  now  presently  under  the 
act,  but  the  work  jurisdictional  disputes,  too. 

Mr.  Herzog.  Well,  offhand,  I  would  say  that  I  would  like  to  talk 
it  over  with  the  Secretary  of  Labor.  My  own  feeling  is  that  that 
particular  thing  falls  within  the  jurisdiction  of  that  Department.  1 
would  hesitate  to  say  that  we  should  take  it  over  without  pretty  fully 
consultation  with  him. 

Senator  Morse.  Well,  I  would  be  perfectly  willing  to  arbitrate  that 
particular  jurisdictional  dispute.     [Laughter.] 

Mr.  Herzog.  All  right;  you  are  welcome  to  it. 

Senator  Ives.  I  have  a  question  along  jurisdictional  disputes. 

Senator  Aiken.  Senator  Ives. 

Senator  .Ives.  Mr.  Herzog,  do  you  go  so  far  as  to  maintain  that 
jurisdictional  disputes  arising  from  collective  bargaining  should  not 
come  within  the  purview  of  your  agency's  activities  ? 

Mr.  Herzog.  Definitely  not,  Senator  Ives.  That  is  one  of  the 
things  I  was  going  to  move  to,  in  a  sentence  or  two  in  this  statement. 
Of  course,  those  questions,  particularly  those  which  arise  on  account 
of  representation,  those  cases  are  our  babies,  and  should  be. 

Senator  Ives.  Anything  that  has  to  do  with  collective  bargaining. 
I  do  not  know  how  far  Senator  Morse  intended  to  go  with  the  idea 
lie  has  been  exploring  with  you ;  but  collective  bargaining,  as  I  view 
it,  covers  a  vast  field.  The  matter  of  contracts,  in  a  sense,  falls  within 
the  field  of  collective  bargaining.  Now,  how  about  that  being 
included  ? 

Mr.  Herzog.  I  think  to  some  extent  that  is  included  right  now, 
Senator  Ives. 

Senator  Ives.  Yes,  I  know;  but  I  mean  from  the  standpoint  of 
jurisdictional  questions,  that  is  what  we  are  talking  about  here. 

Mr.  Herzog.  Would  you  mind  repeating  that  particular  point, 
Senator  ?     I  may  not  have  understood  it. 

Senator  Ives.  As  I  understand  it  now,  the  question  before  us  is  as 
to  how  much  latitude  and  how  much  authority  should  be  given  to  you 
in  the  answering,  the  solution,  and,  finally,  the  policing,  of  jurisdic- 
tional disputes. 

Mr.  Herzog.  Yes. 

Senator  Ives.  The  question  then  arises  as  to  what  kind  of  disputes 
come  within  the  purview  of  your  activities  in  that  field.  It  seems  to 
me  that,  certainly  in  a  broad  sense,  you  should  cover  that  angle  of 
jurisdictional  disputes  dealing  with  collective  bargaining. 

Mr.  Herzog.  I  follow  you. 

Senator  Ives.  And,  I  think  collective  bargaining  is  so  broad  that  it 
covers  nearly  everything  that  Senator  Morse  had  to  say  to  you. 

Mr.  Herzog.  Well,  that  is  a  problem  that  is  a  somewhat  different 
breed  of  cat.  I  think  the  question  of  who  is  going  to  do  a  particular 
kind  of  job  in  a  particular  kind  of  a  building,  which  is  the  painful 
situation  Senator  Morse  has  pointed  to 

Senator  Ives.  Yes. 

Mr.  Herzog  (continuing).  Is  rather  different  from  a  question  aris- 
ing out  of  collective  bargaining. 

97755— 47— pt.  4 8 
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Senator  Ives.  Well,  the  question  I  am  here  raising  is :  You  have  no 
doubt,  no  reservation,  but  that  you  should  cover  that  from  your  angle, 
whether  you  have  the  right  to  do  so  right  now  or  not,  meaning  those 
disputes  arising  in  connection  with  collective  bargaining.    Is  that  so? 

Mr.  Herzog.  That  is  right. 

Senator  Ives.  Then  I  am  to  assume  that  you  consider  what  he  was 
referring  to  is  a  different  type. 

Mr.  Herzog.  That  is  right.  You  see,  as  we  point  out  on  page  39, 
about  21  percent  of  the  board's  election  cases  involve  elections  between 
two  unions.  The  greater  proportion  of  that  21  percent,  of  course,  is 
A.  F.  of  L.  versus  CIO  disputes.  There  have,  been,  however,  a  sub- 
stantial number  of  cases,  unfortunately,  in  the  last  few  years  in  which 
within  the  A.  F.  of  L.  or  in  a  few  cases  the  CIO,  we  have  had  to  run 
-elections. 

Now,  the  whole  policy  of  the  board,  as  I  understood  it,  years  ago 
was  not  to  run  an  election  where  there  was  a  dispute  as  to  representa- 
tion between  two  A.  F.  of  L.  unions. 

You  may  remember,  Senator  Ives,  the  New  York  State  Act  expressly 
prohibits  or  forbids  the  State  Board  from  handling  that,  even  today. 

Now,  then,  since  1939  or  so,  the  NLRB  has  expanded  jurisdiction  in 
that  field,  and  now,  as  I  say  on  page  39,  we  will  take  a  case  like  that  if, 
within  a  very  short  reasonable  time,  the  parent  body  has  not  settled 
the  case.  We  had  a  decision  2  days  ago  in  the  Gunnison  Homes  case, 
involving  two  American  Federation  of  Labor  unions  which  were 
both  claiming  to  represent  a  majority  of  the  employees.  There  we 
ordered  an  election. 

Did  you  have  a  question,  Senator  Jenner?  I  am  afraid  I  may  have 
cut  you  off. 

Senator  Jenner.  No. 

Senator  Ives.  Well,  then,  in  settling  or  trying  to  solve  a  dispute 
like  that,  you  would  say,  would  you  not,  that  you  are  handicapped 
because  you  cannot  get  to  those  in  less  than  6  months  or,  possibly, 
much  longer? 

Mr.  Herzog.  That  is  right,  unless  the  parties  concede.  The 
probability  is,  if  they  are  tough  about  it,  that  they  will  not  concede, 
but,  nevertheless,  we  do  get  consent  in  more  than  three-quarters  of 
those  cases.  But  on  those  nasty  ones  where  they  won't  budge  an  inch, 
Senator,  I  agree  that  we  won't  come  to  them  for  6  months  or  better. 

Senator  Morse.  I  would  like  to  ask  another  question,  Mr.  Chairman, 
with  no  intention  of  delaying  Mr.  Herzog "s  statement. 

Senator  Aiken.  Senator  Morse. 

Senator  Morse.  I  think  this  is  pretty  important  from  the  stand- 
point of  our  legislation. 

What  is  your  attitude  on  requiring  arbitration  of  jurisdictional  dis- 
putes? I  do  think,  when  you  get  to  them  finally  in  your  quasi-judi- 
cial capacity,  that  the  decision  takes  on  the  attributes  of  an  arbitra- 
tion decision.     Am  I  wrong  about  that? 

Mr.  Herzog.  I  do  not  really  think  so.  If  the  Government  agency 
enforces  public  policy  and  provides  machinery  for  an  election  by 
secret  ballot,  that  seems  to  me  rather  different  from  arbitration  as 
we  normally  use  that  term. 

Senator  Morse.  What  do  you  think  about  the  arbitration  of  the 
other  types  of  jurisdictional  disputes? 
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Mr.  Herzog.  Pretty  good  thing,  if  we  can  get  them  to  do  it.  I 
gather  that  is  increasing  on  a  voluntary  basis.  Whether  the  com- 
mittee thinks  that  voluntary  tendency  is  not  rapid  enough  is  some- 
thing I  cannot  judge,  of  course. 

I  think  the  President  made  it  quite  clear  in  his  message  that  some- 
thing needed  to  be  done  about  it,  and  I  gather  from  some  of  these 
questions  that  the  committee  shares  his  view. 

Senator  Morse.  It  seems  to  me,  with  regard  to  the  President's  mes- 
sage on  this  point,  that  I  should  say  I  am  in  complete  agreement  with 
that  message.  Now,  I  conclude  that,  if  I  interpret  it  correctly,  the 
result  would  be  compulsory  arbitration  of  these  disputes. 

Mr.  Herzog.  I  don't  know.  I  am  not  very  good  at  glossing  mes- 
sages ;  he  came  pretty  close  to  it,  though. 

Senator  Morse.  My  point  is  that  if  the  voluntary  procedures  they 
themselves  set  up  fail,  and  they  do  fail  apparently,  or  we  would  not  be 
having  all  these  disputes,  and  if  it  is  true  that  labor  is  damaging  the 
public  interest  through  these  jurisdictional  disputes,  then  I  do  believe 
that  their  so-called  right  to  quarrel  with  each  other  at  will  must  be 
subordinated  somehow  to  the  greater  public  interest  in  these  cases. 

If  that  is  true,  then  it  seems  to  me  we  have  got  to  come  into  a  juris- 
dictional dispute,  if  labor  does  not  settle  it  voluntarily  and  promptly 
within  a  very  short  period  of  time — and  it  ought  to  be  a  very,  very 
brief  time  period — then  I  feel  we  should  say  to  labor,  "On  this  one, 
compulsory  arbitration,  boys."    I  am  ready  to  go  for  that. 

Mr.  Herzog.  We  are  often  accused  of  not  really  being  expert  on  the 
Wagner  Act.  Now,  we  are  not  quite  ready  to  concede  that  [laughter] ; 
but  I  do  concede  at  least  that  we  are  not  expert  on  this  other  problem, 
and  I  do  not  believe  we  could  offer  you  much  help  on  that,  Senator,  at 
this  time. 

I  agree  with  you  completely  that  it  is  a  problem  that  requires  solu- 
tion, and  a  strong  solution;  and  I  agree  that  there  must  not  be  any 
too-long  delays. 

Senator  Ives.  Mr.  Herzog. 

Mr.  Herzog.  Yes,  Senator  Ives. 

Senator  Ives.  If  there  were  arbitration  clauses  in  labor  contracts  and 
if  those  clauses  had  the  force  of  law,  that  would  almost  automatically 
take  care  of  many  of  these  instances? 

Mr.  Herzog.  That  is  right,  if  you  have  them  and  if  they  have  the 
force  of  law,  as  you  put  it. 

Senator  Ives.  Is  there  any  objection  to  requiring  by  statute  the 
incorporation  of  arbitration  clauses  in  such  contracts? 

Mr.  Herzog.  I  know  of  no  policy  objection,  Senator  Ives.  If  there  is 
a  constitutional  objection,  I  am  sure  the  lawyers  on  the  committee  can 
answer  that  better  than  I. 

Senator  Ives.  What  I  am  driving  at  is  this :  By  that  process,  you 
would  not  in  fact  be  instituting  compulsory  arbitration ;  that  is,  in  the 
complete  sense.  You  would  be  really  doing  it  by  the  voluntary  pro- 
cess, due  to  the  fact  that  they  can  reach  agreement  on  that  clause  in 
the  contract  through  the  voluntary  process. 

Mr.  Herzog.  The  content  of  the  clauses  can  vary. 

Senator  Ives.  That  is  right,  and  there  is  a  much  greater  latitude 
in  it. 
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Mr.  Herzog.  In  other  words,  tell  them  they  have  got  to  have  some- 
thing in  there,  bnt  don't  try  to  tell  them  what  it  is.     Is  that  it,  Senator-  8 

Senator  Ives.  Yes;  just  about. 

Mr.  Herzog.  May  I  go  on? 

Senator  Aiken.  Proceed. 

Mr.  Herzog.  The  next  section,  gentlemen,  I  open  with  an  apology. 
The  sequence  of  the  pages  is  erroneous.  I  do  not  mean  the  sequence 
in  which  it  is  bound  but  the  sequence  in  which  the  section  is  numbered. 
I  should  like  to  read  to  the  committee  and  to  the  stenographer  what 
the  proper  sequence  should  be. 

Senator  Aiken.  Yes. 

Mr.  Herzog.  The  trouble  comes  after  page  40.  The  sequence  of 
pages  beginning  on  page  46  of  section  VI  is  as  follows :  46,  50,  51,  17, 
48,  49,  52 ;  and  then,  after  52,  they  run  along  as  they  should  go. 

Now7,  I  would  like,  because  I  think  it  is  so  fundamental,  Mr.  Chair- 
man, to  read  the  first  twTo  or  three  pages  of  VI. 

Sanator  Aiken.  Go  ahead. 

Mr.  Herzog.  VI.  The  impact  of  the  bills  on  the  rights  of  employees  : 
Penalties  against  strikers. 

It  is  neither  the  province  nor  the  purpose  of  the  National  Labor 
Relations  Board  to  discuss,  let  along  commend  or  condemn,  those  pri- 
mary substantive  provisions  of  the  bills  that  relate  to  mediation,  secon- 
dary boycotts,  jurisdictional  disputes,  the  registration  and  suability 
of  unions  and  similar  matters.  Other  witnesses,  especially  the  able 
Secretary  of  Labor,  are  far  better  qualified  than  we  to  present  the 
view7s  of  Government  officials  on  these  topics.  Employers  and  unions 
have  told  their  stories. 

These  problems  are  the  principal  ones  with  which  this  committee 
must  grapple  in  order  to  cope  with  our  present  discontents.  We  em- 
phasize, however,  that  most  of  them  arise  at  a  different,  and  later,  point 
in  the  evolution  of  union-employer  relations  than  do  those  with  which 
the  Wagner  Act  is  now  concerned.  The  act  comes  in  at  an  early  stage ; 
it  is  intended  to  protect  the  free  association  of  employees  and  to  en- 
courage the  practice  of  collective  bargaining.  These  problems  usually 
become  most  serious  wThen  bargaining  on  wages  and  other  working 
conditions  has  been  attempted  on  both  sides,  but  failed.  The  mem- 
bers of  the  National  Labor  Relations  Board  profess  to  no  expertness 
in  this  field. 

It  is  our  duty,  however,  to  call  attention  to  those  provisions  of  the 
bills  which,  taken  together,  would  have  a  serious  impact  upon  the 
rights  now  protected  by  the  Wagner  Act.  We  refer  particularly  to 
the  sections  that  create  certain  sanctions  for  violation  of  the  substan- 
tive provisions  of  the  bills.  If  S.  55  and  S.  360  are  read  together,  as 
they  must  be  for  this  purpose,  the  impact  of  those  sanctions  upon 
employees  will  be  found  to  be  so  drastic,  and  to  do  such  violence  to 
Wagner  Act  rights,  that  we  feel  obliged  to  recommend  that  you  not 
enact  these  particular  sections  of  the  bills  into  law.  There  are  two 
additional  objections  to  these  sanctions,  which — as  we  shall  show — 
make  the  "employee"  status  of  almost  every  striker  in  the  country 
vulnerable  at  the  whim  of  his  employer.  First,  the  sanctions  are  ap- 
plied too  broadly  throughout  American  industry  to  bear  any  reason- 
able relation  to  the  evil  sought  to  be  cured.  Second,  they  would  lead 
to  shocking  inequality  of  treatment  as  between  emplo}Tees  who  engage 
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in  certain  undesirable  practices,  on  the  one  hand,  and  employers  who 
do  so,  on  the  other. 

We  assume  that  the  committee  is  primarily  concerned  with  the  need 
to  prevent  a  repetition  of  the  Nation-wide  strikes  that  had  such  a 
serious  effect  on  the  national  economy  in  1946.  We  agree  that  great 
strikes  that  have  national  impact,  and  some  others  that  shake  whole 
communities,  must  certainly  be  prevented  by  all  means  at  our  com- 
mand, short  of  totalitarian  ones.  But  these  bills  would  apply  pre- 
cisely the  same  procedures  and  the  same  sanctions  to  every  industrial 
dispute  in  the  country  that  might  affect  interstate  commerce.  Does 
this  committee  want  to  weaken  the  bargaining  power  of  almost  all  the 
industrial  workers  in  the  United  States  by  putting  such  new  risks  into 
the  collective  quitting  of  work  that  none  but  the  most  audacious — and 
they  are  the  dangerous  ones,  Senator,  the  audacious  ones — will  ever 
dare  use  self-help  to  improve  their  working  conditions  or  to  voice  a 
grievance?  We  cannot  believe  that  the  Senators  who  sponsored  these 
bills  want  to  limit  the  effectiveness  of  the  right  to  strike  so  universally, 
however  great  the  need  to  discourage  its  use  in  certain  vital  industries. 

I  come  now  to  the  second  objection.  The  inequality  of  the  sanc- 
tions proposed  gives  us  still  greater  concern.  Those  that  would  be 
applied  to  employees  under  these  bills  are  not  only  much  more  drastic 
than  any  which  now  apply  against  employers  who  violate  the  National 
Labor  Relations  Act,  but  the  procedures  contemplated  have  a  much 
brusquer  character.  The  Congress  was  alert  to  provide  careful  pro- 
cedural safeguards  for  employers  when  it  passed  the  National  Labor 
Relations  Act.  They  include  the  right  to  a  full  hearing,  to  findings 
by  the  Board,  and  to  review  of  these  findings  by  the  courts  before  they 
become  legally  compelling.  When  enforced,  the  employer  is  subject 
only  to  a  remedial  order,  and  not  to  punishment. 

We  recognize,  of  course,  gentlemen,  that  some  of  these  remedial 
orders  are  costly,  depending  upon  such  factors  as  the  length  of  time 
involved. 

At  most,  the  employer  is  told  to  reinstate  men  he  has  discharged 
unlawfully,  with  or  without  back  pay,  to  bargain  witli  his  employees' 
representatives,  to  disestablish  a  company-dominated  union,  or  to 
cease  and  desist  from  prior  conduct  found  to  have  interfered  with 
his  employees'  rights  under  the  act.  He  must  merely  restore  the  sit- 
uation to  what  it  was  or  what  it  should  have  been,  before  he  acted. 

The  Congress  would  be  wise,  we  believe,  to  preserve  the  same  salu- 
tary safeguards  in  any  legislation  that  it  might  ultimately  decide  to 
direct,  against  trade-unions  or  employees.  The  imposition  of  crim- 
inal penalties,  the  use  of  the  ex  parte  injunction  without  hearing,  re- 
vival of  treble  damages  under  the  Sherman  Act,  and  similar  penalties 
will  call  forth  charges  of  discrimination  and  inequality  from  unions 
and  workers.  They  will  readily  lead  to  demands  that  equally  strong 
punitive  sanctions  be  made  available  against  employers,  with  a  con- 
sequent sharpening,  rather  than  assuagement,  of  existing  bitterness. 
To  be  sure,  the  remedies  provided  by  the  National  Labor  Relations 
Act  are  slow,  and  perhaps  at  times  uncertain.  They  are  tolerated  in 
the  interest  of  a  greater  justice,  although  employees  are  often  troubled 
at  the  law's  delays  in  dealing  with  employer  violations.  Certainly 
it  would  be  unfair  to  apply  a  different  standard  when  dealing  with 
violations  committed  by  working  men  and  women  and  their  representa- 
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tives.  Yet  precisely  such  diversity  of  treatment  is  contemplated  by 
these  bills. 

After  careful  consideration  of  S.  55  and  S.  360,  and  portions  of 

5.  404,  which  is  the  Ellender  bill,  we  are  prepared  to  say  that  if  all 
their  provisions  were  enacted  into  law  no  strike  could  be  lawful  once 
an  employer  had  made  a  pro  forma  offer  of  reinstatement  of  strikers. 
The  total  impact  of  these  provisions  can  only  be  realized  if  they  are 
considered  together.  If  some  are  needed  to  enforce  an  important  sub- 
stantive policy,  of  Congress,  that  is  one  thing.  To  enact  all,  however, 
would  put  each  individual  employee  at  the  mercy  of  his  employer  for 
doing  almost  any  vigorous  act  to  promote  to  protect  his  interests. 
We  turn  to  an  analysis  of  the  provisions  that  would  lead  to  this  result. 

Gentlemen,  this  is  a  very  important  section,  but  I  do  not  think  I 
have  got  time  to  read  all  of  it.  I  would  like  to  call  your  attention, 
despite  the  messing  up  of  the  page  sequence,  to  the  material  at  the 
bottom  of  page  44,  right  after  what  I  have  been  reading,  where  we 
point  out  that  any  strike  caused  by  an  employer's  unfair  labor  prac- 
tice would  hereafter  be  illegal,  so  that  the  employer  would  have  the 
remedies  outlined.  Employees  are  told  they  always  have  got  to  go 
to  the  Board  rather  than  ever  use  self-help. 

Now,  certainly,  it  is  an  extremely  desirable  thing,  as  I  say  at  the 
top  of  page  45,  to  provide  a  peaceful  alternative  to  strikes;  but  to  say, 
especially  at  a  time  when  the  Board  is  taking  as  long  as  it  is  to  get 
at  its  cases,  that  employees  shall  never  seek  self-help  if  eventual  ad- 
ministrative remedies  are  available,  that  is  something  that  is  dubious, 
and  particularly  dubious  when  we  turn  to  the  next  section  following. 

In  (2)  in  the  middle  of  page  45,  we  point  to  the  impact  of  a  strike 
of  an  uncertified  union  representing  a  majority  of  the  employees  or  a 
minority,  either  one.  You  see  there  that  provision  which  says  that 
unless  there  is  formal  certification  by  the  Board,  there  is  no  obligation 
to  bargain.  The  Board's  certification  is  required  in  every  case  in  the 
whole  United  States,  provided  there  is  just  a  little  bit  of  interstate 
commerce  involved.  The  employees  cannot  strike  or  do  anything 
without  risking  everything,  because  that  strike  would  become  unlawful 
under  section  13  (b)  of  S.  360. 

But,  it  does  not  stop  there.     Go  on  to  page  50,  paragraph  numbered 

6,  in  the  middle  of  that  page,  and  you  will  find  that  even  if  the  union 
has  been  certified  by  the  Board,  if  there  is  disagreement  between  the 
union  and  the  employer  about  the  working  conditions  that  are  de- 
sirable, that  strike  can  become  unlawful  within  5  minutes  after  it  is 
called,  if,  within  that  5  minutes,  the  employer  sees  fit  to  write  a  letter 
to  the  employees  offering  them  their  jobs  and  they  refuse  that  offer. 
From  that  moment  of  refusal,  they  are  not  "employees"  within  the 
meaning  of  the  act  under  the  definition  of  section  2  (b)  of  S.  360,  and 
their  strike  could  not  be  anything  but  illegal  from  then  on,  because 
it  is  illegal,  you  see,  if  it  is  no  longer  by  a  majority  union — and  it 
cannot  be  by  a  majority  union  if  these  fellows  are  no  longer  "em- 
ployees." They  have  no  choice  but  to  go  right  back  on  the  job,  which 
means  giving  the  employer  an  automatic  mandate  to  beat  the  strike 
by  writing  a  letter. 

I  cannot  believe  that  is  desirable.  Indeed,  I  cannot  believe  that  that 
is  the  intent  of  the  draftsmen  of  the  bill.  If  it  is,  then  I  think  it  is 
a  great  mistake ;  if  it  is  not,  then  I  call  it  to  your  attention  for  correc- 
tion. 
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I  mention  those  items,  gentlemen,  to  show  you  where  we  stand  here 
and  the  dangers  of  it.  We  say  also,  in  discussing  the  cooling-off 
period,  beginning  on  page  52,  that  these  provisions  offer  a  tremendous 
inducement  to  one  party  to  try  to  get  the  other  party  to  violate  the 
act.  All  the  employer  has  to  do,  you  see,  to  get  rid  of  his  employees 
is  to  refuse  to  bargain  so  they  go  out  on  strike,  rather  than  wait  for 
the  Board  to  take  a  year  or  a  year  and  a  half  to  put  out  an  order. 
The  strike  becomes  illegal,  they  cease  to  be  employees  and  his  obliga- 
tion to  bargain  with  them  terminates  because  they  are  not  employees 
any  more  and  they  have  lost  their  jobs. 

Now,  that  would  be,  in  my  opinion,  a  shift  of  economic  power  so 
much  more  drastic  than  the  shift  in  the  other  direction  may  or  may 
not  have  been  under  the  Wagner  Act,  that  I  feel  this  committee  should 
deliberate  carefully  before  enacting  any  legislation  of  that  character. 

The  section  on  the  impact  of  the  bill  on  the  rights  of  employees  is 
a  long  one.  It  runs  through  from  page  41  of  these  erroneously  num- 
bered pages  to  page  57. 

I  turn  now  to  page  58,  which  has  to  do  with  Board  procedures. 
I  think,  gentlemen,  that  when  I  get  through  with  that  section,  my 
time  will  have  pretty  nearly  run  out.  I  will,  therefore,  say  now  that 
those  of  you  who  are  particularly  interested  in  S.  404,  the  Ellen der 
bill,  S.  133,  the  Nation-wide  bargaining  bill  of  Senator  Ball — in- 
dustry-wide bargaining,  rather;  S.  105,  his  bill  on  the  closed  shop, 
and  Senator  Jenner's  very  interesting  bill,  S.  527,  also  on  the  closed 
shop,  may  want  to  look  at  that  material  after  I  get  through,  if  I 
get  through.  If  I  can,  I  most  certainly  will  discuss  them ;  if  not,  then 
the  table  of  contents  on  the  front  will  show  you  the  pages  on  which  the 
discussion  of  these  four  bills  appears.  There  is  then  a  one-page  con- 
clusion which  you  may  or  may  not  want  to  read. 

Pages  58  through  73  comprise  the  section  on  Board  procedures.  I 
will  read  some  of  it,  perhaps,  but  I  think  I  should  cut  out  most  of  it, 
because  you  gentlemen  are  entitled  to  be  freed  from  hearing  me  pretty 
soon. 

The  first  part  of  it  begins  on  page  58,  and  that  has  to  do  with  a 
subject  that  has  been  discussed  and  debated  throughout  the  United 
States  for  many  decades,  and  it  has  been  discussed  with  peculiar 
vigor  where  the  National  Labor  Relations  Act  is  concerned.  I  refer 
to  the  problem  of  separation  of  functions. 

I  had  that  problem  or  subject  brought  very  much  to  my  attention 
several  years  ago,  when  I  served  as  a  member  of  the  State  board  in 
New  York,  when  the  Governor  appointed  a  special  commissioner 
to  investigate  this  entire  problem.  We  explored  it  very  fully  for 
several  years.  The  legislature  rejected  a  recommendation  from  that 
commissioner  that  the  State  board's  functions  be  separated. 

The  problem  also  has  been  considered  extremely  closely  through- 
out the  last  decade  in  the  Congress  of  the  United  States,  and  it  has 
been  considered  by  the  Executive  departments  of  the  Government. 
The  Attorney  General  several  years  ago  appointed  a  special  com- 
mittee to  investigate  it,  the  so-called  Acheson  Committee,  headed  by 
the  present  Under  Secretary  of  State.  They  came  out  with  recom- 
mendations advising  against  separation  of  functions  of  agencies  of 
this  kind,  and  specifically  mentioned  the  National  Labor  Relations 
Board  as  one  that  should  be  left  alone. 
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More  important,  perhaps,  to  Members  of  the  Eightieth  Congress 
is  the  action  of  the  Seventy-ninth  Congress  last  year  in  passing  the 
Administrative  Procedures  Act.  That  act  was  passed  to  apply  to  the 
National  Labor  Relations  Board  and  to  other  administrative  agen- 
cies. It  was  passed  after  careful  scrutiny  of  the  Board's  procedures ; 
the  reports  of  the  committees,  and  the  debates  in  both  Houses  will 
show  continual  reference  to  the  National  Labor  Relations  Act  and 
to  the  Board. 

It  seems  to  us  this  would  be  an  unfortunate  time  in  this  country's 
history,  when  there  is  enough  uncertainty  anyway,  to  throw  overboard 
the  recommendations  not  only  of  the  Attorney  General's  committee 
but  the  action  of  the  previous  Congress  itself  in  passing  the  Adminis- 
trative Procedures  Act,  by  suddenly  separating  out  the  National  Labor 
Relations  Board  as  the  one  agency  to  be  treated  differently  from  any 
other.  I  do  not  see  why  the  Federal  Trade  Commission,  the  Inter- 
state Commerce  Commission,  or  the  SEC  should  be  put  on  a  com- 
pletely different  basis  from  the  NLRB.  I  realize  that  our  subject 
matter  is  different  and  it  is  a  subject  matter  that  has  generated  a  good 
deal  of  feeling — I  think  that  is  one  of  the  reasons  that  people  have  been 
shooting  at  us  more  than  at  any  other  administrative  agency.  I  do  not 
object  to  that,  I  just  call  your  attention  to  that  as  a  fact  to  be  considered 
by  you,  when  you  come  to  make  up  your  minds  as  to  whether  the  Na- 
tional Labor  Relations  Board  should  be  singled  out  as  the  one  adminis- 
trative agency  whose  functions  should  be  separated. 

Senator  Smith.  Mr.  Chairman. 

Senator  Aiken.  Senator  Smith. 

Senator  Smith.  Mr.  Herzog,  would  not  your  Board  be  in  a  stronger 
position  if  you  had  but  one  direct  function  and  not  two? 

Mr.  Herzog.  I  do  not  know  that  I  understand  you. 

Senator  Smith.  What  I  object  to  with  regard  to  the  National  Labor 
Relations  Board,  as  I  object  to  any  agency  with  similar  procedure 
anywhere  else,  is  this  having  the  prosecutor  and  the  judge  in  the  same 
group.  I  think,  personall}*,  that  you  would  be  in  a  better  position  if 
you  were  the  one  to  enforce  the  act,  if  that  was  all  your  job,  and  if 
some  other  body  were  to  determine  whether  your  decision  is  correct. 
I  think  that  would  protect  better  the  equity  of  all  parties. 

Now,  this  suggestion  in  this  amendment  goes  at  it  the  other  way,  it 
makes  you  the  judicial  body  and  makes  another  department,  the  De- 
partment of  Justice,  the  prosecuting  agency.  I  should  think  you 
would  prefer  to  do  but  one  or  the  other,  and  not  have  to  do  both.  I 
do  not  myself  see  how  any  Board  which  had  in  it  both  the  prosecutor 
and  the  judge  can  exist  and  do  justice  under  the  American  system. 

Mr.  Herzog.  It  would  be  a  pleasanter  life  for  me,  personally,  Sen- 
ator, not  to  have  to  do  with  an  agency  that  has  sometimes  to  consider 
both  types  of  problems.  But,  I  do  not  think  that  is  the  question.  I 
do  not  think  the  question  is  whether  we  would  be  happier  if  we  did  not 
do  both. 

I  think  the  question  really  is:  What  will  work?  I  think  we  in- 
evitably have  to  consider  that,  and  not  to  get  ourselves  into  situations 
through  the  use  of  certain  words — words  such  as  "prosecutor"  and 
"judge." 

My  opinion  is  that  the  Board  is  not  both,  for  the  rather  simple  rea- 
son that  it  is  not  either.     I  would  like  to  read  you  one  paragraph 
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here,  if  I  may,  to  try  to  point  that  out  better.     It  begins  at  the  bottom 
of  page  58. 

The  proposal  is  based,  we  believe,  on  a  fundamental  misconception 
of  the  function  of  the  Board.  We  are  an  arm  of  the  Congress,  ap- 
pointed by  the  President  to  administer  a  policy  of  the  Congress.  The 
Board  enforces  a  public  right  in  behalf  of  employees,  because  the 
Congress  found  that  there  is  a  paramount  public  interest  in  collective 
bargaining  that  cannot  be  adequately  protected  by  private  lawsuit — 
and  that  is  important — or  wisely  encouraged  by  criminal  prosecu- 
tion— and  that  is  even  more  important.  The  objectives  of  the  act 
are  remedial,  not  punitive.  The  educational  protentialities  of  an 
administrative  agency  would  be  completely  destroyed  if,  in  order 
to  satisfy  the  requirements  of  some  legal  blueprint,  it  were  transposed 
into  an  industrial  court. 

Senator  Smith.  I  incline  to  agree  with  that  conclusion,  I  do  not 
think  you  should  have  the  court,  I  think  you  should  be  the  proponents 
of  the  spirit  of  the  act.  But,  somehow,  if  there  could  but  be  adequate 
appeal  from  your  decision  to  prevent  your  being  susceptible  to  a  charge 
of  bias — that  is  the  crux  of  my  objection. 

Mr.  Herzog.  Of  course,  Senator,  if  we  were  performing  what  you 
call  the  prosecuting  function — but  I  think  we  are  only  performing 
an  investigative  function — we  would  not  be  making  decisions  at  all, 
except  in  the  sense  that  a  district  attorney  makes  decisions  when  he 
either  decides  to  nol  pros  a  case  or  go  on  to  an  indictment.  We  would 
be  performing  exclusively  the  function  of  investigating  and  deter- 
mining whether  a  complaint  should  be  issued,  and  then,  presumably, 
press  that  complaint  before  some  judicial  tribunal.  I  do  not  think 
that  any  such  system  will  operate  to  bring  about  satisfactory  industrial 
relations. 

The  point  is  very  clearly  shown,  I  think,  in  one  of  the  footnotes  on 
page  63,  footnote  No.  60,  which  quotes  the  Attorney  General's  report. 

Moreover,  Senator,  you  are  suggesting,  I  think,  that  there  is  no  re- 
view of  the  Board's  action  today.  Of  course  it  is  reviewable  in  the 
circuit  courts  of  appeals. 

We  point  out  without  apology  in  the  next  section  that  that  review 
is  on  a  "substantial  evidence"  basis,  as  it  is  in  all  other  administrate 
tribunals,  and  I  do  not  think  we  should  be  singled  out  as  the  one 
pariah.  If  the  Board  decision  is  supported  by  substantial  evidence, 
then  the  court  will  enforce  it. 

The  courts  do  not  and,  in  our  opinion  should  not,  go  through  every 
single  item  of  testimony  and  decide  whether  the  Board  was  51  per- 
cent right  or  49  percent  right.  I  think  that  if  that  were  to  happen, 
then  the  circuit  courts  of  appeal  would  have  the  same  sort  of  backlog 
that  the  NLRB  has  today. 

Certainly,  I  repeat,  there  is  judicial  review,  Senator  Smith;  and 
let  me  say  that  on  questions  of  law  there  is  complete  judicial  review 
with  no  substantial  evidence  in  it  at  all.  And,  thinking  back  over  it, 
although  I  cannot  be  1,000  percent  accurate — or  even  100  percent. 
[Laughter.]  I  would  say  there  are  not  more  than  10  decisions  out  of 
hundreds  in  the  history  of  this  Board  in  which  the  circuit  court  of 
appeals  or  the  Supreme  Court  of  the  United  States  have  held  the 
Board  wrong  on  a  matter  of  law. 

Senator  Ball.  Mr.  Herzog. 
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Mr.  Herzog.  Yes,  Senator  Ball. 

Senator  Ball.  What  is  the  procedure  now  for  the  issuing  of  com- 
plaints? How  much  does  the  Board  actually  do  with  it;  how  much 
separation  is  there  now  in  those  functions  ? 

Mr.  Herzog.  Almost  complete.  The  authorization  of  the  complaints 
is  made  almost  wholly  by  the  regional  boards,  of  which  we  have  19 
all  over  the  United  States. 

Senator  Ball.  And  the  Board's  consideration  is  pro  forma — 
routine  ? 

Mr.  Herzog.  The  Board's  consideration  is  zero  in  most  cases.  There 
are  a  very,  very  few  cases  which  are  brought  into  Washington  for 
consideration  and  there  is  a  set-up  for  that  purpose,  where  the  ques- 
tion is  a  close  one  and  the  region  wants  advice  as  to  what  to  do.  Those 
cases  are  very  much  the  exception  and  even  in  those  instances  it  is 
very  rare  that  the  matter  comes  up  to  the  attention  of  the  Board 
members,  and  then  it  is  mostly  always  on  a  matter  of  jurisdiction: 
"Should  we  or  should  we  not  go  ahead  with  this  case  because  of  the 
amount  of  interstate  commerce  involved?"  There  are  a  few  very 
big  cases  where  the  Board  is  consulted;  but  that  is  not  prejudicial 
to  anybody,  that  is  an  advantage,  because  if  we  say,  "Don't  go  ahead," 
then  there  is  no  harassment  of  either  employer  or  union.  That  is  one 
of  the  great  advantages.  But,  as  a  matter  of  fact,  Senator,  we  are 
rarely  consulted. 

Senator  Ball.  Then,  I  feel  from  your  argument  that  you  mean 
that  you  would  not  lose  anything  if  it  were  separated,  and  that  for 
all  practical  purposes  they  are  separated  now.  Obviously,  if  you 
set  up  a  division  in  the  Department  of  Justice,  they  are  going  to  watch 
the  Board's  policies  and  precedents  and  they  are  not  going  to  issue 
a  complaint  unless  they  have  a  good  case  for  it.  Lawyers  do  not  like 
to  lose  cases,  you  know. 

Mr.  Herzog.  Neither  do  the  people  in  the  labor  field  like  to  lose 
cases ;  but  buck  passing  is  probably  more  common  here  than  elsewhere 
in  the  world.  I  think  that  is  also  one  of  the  things  that  would  happen 
under  your  proposal. 

Senator  Ives.  Mr.  Herzog,  as  long  as  you  have  dragged  in  the  New 
York  State  situation  into  this  picture,  I  would  like  to  clarify  it  a 
little  bit. 

What  you  have  said  is  absolutely  correct.  However,  the  reason 
the  legislature  in  New  York,  the  primary  reason  why  it  preferred  not 
to  go  along  with  the  idea  advanced  in  the  Robert  Benjamin  report — 
and,  by  the  way,  the  author  of  that  is  one  of  the  leading  authorities 
in  the  United  States  on  the  subject,  and  he  wrote  a  remarkable 
document 

Mr.  Herzog.  I  agree. 

Senator  Ives.  Anyhow,  I  say  the  reason  the  legislature  decided 
not  to  go  along  was  that  the  legislature  was  absolutely  satisfied  with 
the  way  in  which  the  Board  had  been  conducted  in  New  York ;  it  was 
not  due  to  any  criticism  of  the  work  of  Mr.  Benjamin  or  of  the 
recommendations  in  his  report.  The  legislature  believed  it  better  to 
leave  well  enough  alone. 

I  dare  say  that  if  the  National  Labor  Relations  Board  over  the  years 
had  had  as  happy  a  record  as  the  New  York  State  Board,  this  ques- 
tion would  not  be  before  us  today.     If  the  Board  operated  as  has  the 
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New  York  State  Board,  then  we  would  not  need  any  provision  like 
this  in  the  law. 

Mr.  Herzog.  I  appreciate  the  compliment  you  implied  in  your  re- 
marks about  the  New  York  Board,  Senator,  but  I  do  not  think  that 
my  colleagues  deserve  any  different  treatment  today.  I  think  that 
the  Board  in  Washington  is  doing  no  less  well  than  we  tried  to  do 
in  New  York. 

Senator  Ives.  I  am  afraid  you  do  not  understand  I  meant  that 
present  company  is  always  excepted.     [Laughter.] 

Mr.  Herzog.  Naturally. 

Senator  Smith.  Let  me  touch  on  that  "pariah"  business  you  in- 
jected a  while  back.  I  don't  mean  to  make  a  pariah  of  the  Board.  My 
objections  to  it  are  the  same  in  principle  as  I  have  to  other  such  situa- 
tions ;  the  same  as  I  had  with  regard  to  the  public-utility  commissions 
years  ago  in  the  West,  where  they  combined  the  prosecutioner's  office 
with  the  office  of  the  judge  in  the  same  group.  I  think  such  a  set-up  is 
an  unsound  set-up,  and  I  was  very  happy  when  the  Administrative 
Procedures  Act  was  passed. 

Mr.  Herzog.  I  think  that  will  take  care  of  it. 

Senator  Smith.  I  think  it  is  covered  under  that  act. 

Mr.  Herzog.  I  think,  Senator,  it  has  been  very  largely  cared  for. 
To  the  extent  it  has  not  been  cared  for,  I  would  suggest  that  the  Board 
and  the  Congress  and  the  public  are  all  entitled  to  some  period  of 
experience,  to  see  whether  the  Administrative  Procedures  Act  has  or 
has  not  taken  care  of  that  or  some  of  those  other  things  that  trouble 
you. 

I  would  like  to  say  in  response  to  Senator  Ives  now,  that  I  am  very 
glad  he  made  his  comments  upon  that  Benjamin  report  in  the  State 
of  New  York.  I  have  discussed  this  problem  with  Mr.  Benjamin  in 
the  last  few  months.  He  told  me  that  although  his  recommendation 
for  separation  was  made  in  the  State  of  New  York  because  he  thought 
there  was  such  physical  contiguity  between  the  people  doing  the  in- 
vestigating and  the  people  doing  the  judging  there,  he  would  not  have 
have  the  same  recommendations  if  he  had  been  dealing  with  the  Na- 
tional Labor  Relations  Board. 

If  the  committee  would  like  to  communicate  with  him  to  confirm 
my  statement  here,  I  shall  be  glad  to  furnish  you  with  his  address. 

Senator  Ives.  There  is  no  need  for  confirmation  as  far  as  your  word 
is  concerned,  Mr.  Herzog. 

Mr.  Herzog.  Thank  you. 

Senator  Ives.  On  the  other  hand,  I  think  it  might  be  well,  if  the 
committee  is  contemplating  anything  of  this  kind,  to  have  Mr.  Ben- 
jamin appear  before  it,  because  he  is  a  great  authority  on  this  question. 

Mr.  Herzog.  I  agree  completely,  although  he  and  I  differed  upon 
one  or  two  minor  matters. 

You  gentlemen  have  made  it  possible  for  me  to  cover  so  much  of 
this  ground  in  answering  the  questions  put  to  me  that  I  do  not  think  I 
would  have  to  read  much  of  this  procedure  section,  even  if  there  were 
time  for  it. 

I  do  want  to  stress — and  this  is  to  be  found  on  page  64 — the  danger 
especially  in  the  field  of  labor  relations,  of  having  any  blue  print  which 
would  increase  litigation.  Inevitably,  if  you  change  or  destroy  the 
the  administrative  process,  you  are  going  to  have  more  litigation. 


1900  LABOR  RELATIONS   PROGRAM 

Look  at  those  figures  there,  if  you  will,  please,  at  the  bottom  of  that 
page,  showing  how  85  percent  of  the  Board's  cases  are  disposed  of  ad- 
ministratively. I  cannot  agree  with  'Senator  Ball's  intimation  that 
someone  in  the  Department  of  Justice  would  be  able,  to  get  as  many 
settlements  and  as  many  adjustments  or  would  have  so  many  with- 
drawals or  dismissals.  I  think  you  can  get  those  results  only  from 
experts  wise  in  that  field. 

The  fact  remains  that  if  you  do  not  have  the  administrative  process, 
then  you  are  going  to  have  great  trouble  and  expense  separating  the 
wheat  from  the  chaff.  What  happens  in  the  States  of  Wisconsin  and 
Pennsylvania  ?  Practically  every  single  case  filed  with  those  Boards 
goes  to  hearing.  So,  instead  of  10  or  15  percent  going  to  hearing,  they 
have  100  percent  going.  I  do  not  think  you  want  that.  If  you  do,  then 
you  certainly  ought  to  pass  this  amendment — but  I  cannot  believe  that 
is  your  objective. 

On  judicial  review  of  findings  of  fact,  I  think  I  have  said  what  there 
is  to  say  with  respect  to  the  substantial  evidence  rule.  I  call  your 
particular  attention,  gentleman,  to  the  quotation  from  the  Supreme 
Court  decision  on  page  66.  That  is  the  Consolidated  Edison  Co.  case, 
decided  many  years  ago,  which  shows  very,  very  clearly  that  but  a 
scintilla  of  evidence  to  support  a  finding  of  the  NLRB  will  result  in  the 
court  throwing  out  that  finding,  and  that  it  takes  substantial  evidence 
to  support  any  finding  of  the  Board.  Any  rule  that  changes  that  so 
as  to  require  review  on  the  weight  of  the  evidence  will,  no  matter  what 
the  intent  of  the  framers  of  the  amendment,  mean  that  three-quarters 
of  the  Board's  cases  will  go  to  the  courts  for  a  review  of  the  facts ;  and 
these  delays  that  have  so  interested  the  members  of  this  committee  will 
have  piled  upon  them  the  further  delay  of  court  litigation  in  almost 
every  case  where  someone  can  afford  the  expense  of  having  printed  a 
brief. 

And,  do  not  forget  that  that  sort  of  thing  is  not  going  to  help  the 
small  employer.  He  cannot  afford  to  print  a  brief  and  go  through 
those  courts.  It  will  help  the  big  one,  he  is  the  one  who  will  benefit 
from  it  particularly.    I  do  not  think  it  will  make  for  industrial  peace. 

Now,  I  call  your  attention — because  of  some  reports  that  have 
been  circulating — to  the  footnote  on  page  67,  showing  what  the  courts 
have  really  said  about  the  conduct  of  the  Board's  trial  examiners. 
Six  hundred  and  thirty-five  cases  have  been  brought  before  the  courts 
for  enforcement  or  review  over  the  last  11  3Tears.  In  only  4  cases, 
the  last  of  which  was  heard  5  years  ago- — 4  cases  out  of  635 — did  the 
circuit  courts  of  appeals  set  aside  Board  orders  because  of  bias  on 
the  part  of  a  trial  examiner.  That  is  not  a  bad  record,  it  is  much 
less  than  1  percent — and,  don't  forget,  the  courts  are  particularly 
jealous  to  protect  the  rights  of  employers  and  unions  under  the  act 
where  fair  procedure  is  concerned,  precisely  because  there  is  not  too 
much  judicial  review  on  the  facts  themselves. 

On  page  68  we  have  a  discussion  of  interlocutory  judicial  review  of 
certification  proceedings.  Here  again,  we  think  the  committee  would 
be  making  a  mistake;  we  think  that  would  affect  or  could  affect 
approximately  70  percent  of  the  Board's  work  adversely,  since  about 
70  percent  of  the  Board's  cases  today  are  representation  or  election 
cases,  and  under  this  amendment  every  such  case  could  be  taken  into 
court  for  judicial  review  immediately  upon  issuance  of  a  certification. 
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I  think  you  would  have  delay  and  I  think,  as  indicated  on  page  70, 
that  you  would  discourage  tremendously  the  agreement  on  elections 
whicfi  now  take  care  of  80  percent  of  all  cases.  You  would  stimulate 
everyone  who  wants  to  make  an  issue  out  of  whether  one  man  should 
or  should  not  be  in  a  unit,  to  make  an  issue  of  that. 

Most  important,  gentlemen,  you  would  prevent  the  Board,  in  my 
opinion,  from  expeditious  handling  of  just  those  jurisdictional  dis- 
putes between  the  AFL  and  the  CIO  which  all  of  us  agree  should  be 
discouraged  as  much  as  possible. 

I  think  I  have  covered  that  section,  gentlemen.  It  is  a  13-page 
section,  but  I  believe  it  has  been  covered  as  fully  as  time  permits, 
and  I  hope  I  have  not  been  too  long.  I  note  it  is  almost  12 :  30  now. 
I  am  very  sorry  I  have  not  had  a  chance  to  take  up  the  closed  shop 
and  industry-wide  bargaining  problems.  I  should  say  this,  that  our 
written  discussion  covers  only  so  much  of  those  problems  as  has  an 
impact  on  the  Wagner  Act.  We  did  not  think  it  our  business  to  go 
into  them  except  in  that  regard. 

Senator  Murray.  Mr.  Chairman,  I  regret  very  much  that  the  mi- 
nority members  of  the  committee  have  been  unable  to  be  here  especially 
in  view  of  the  fact  that  Mr.  Herzog  has  been  the  witness  testifying. 
However,  I  am  sure  they  will  all  read  his  testimony  thoroughly. 

Mr.  Herzog.  Well,  the  majority  members  have  been  very  kind  to  me, 
Senator. 

Senator  Smith.  And  we  have  been  looking  out  after  the  minority's 
interests.     [Laughter.] 

Senator  Murray.  I  am  sure  you  have. 

Senator  Ball.  Are  there  any  further  questions?  [No  response.] 
We  thank  you  for  appearing,  Mr.  Herzog. 

Mr.  Herzog.  Thank  you  very  much  for  such  a  courteous  reception, 
gentlemen. 

Senator  Ball.  The  committee  will  stand  in  recess  until  2  o'clock 
this  afternoon. 

(Whereupon,  at  12 :  25  p.  m.,  a  recess  was  taken  until  2  p.  m.  of  the 
same  day.) 

Mr.  Herzog  submitted  the  following  brief: 

Statement  of  Paul  M.  Herzog,  Chairman  of  the  National  Labor  Relations 
Board,  on  Pending  Labor  Legislation  Before  the  Senate  Committee  on  Labor 
and  Public  Welfare,  March  6,  1947 

I.  general  observations  and  recommendations 

The  National  Labor  Relations  Board,  an  agency  of  the  United  States,  is  con- 
cerned with  the  public  interest  and  with  that  interest  alone.  We  testify  today 
as  trustees  of  Congress  for  the  administration  of  the  National  Labor  Relations 
Act. 

The  deed  of  trust  is  the  act  as  passed  in  1935.  As  it  was  not  our  province,  as 
trustees,  to  fix  the  terms  of  the  deed  of  trust  that  gave  us  being,  it  is  not  our 
responsibility  to  decide  whether  those  terms  should  be  altered  at  the  present 
time.  That  is  a  matter  for  the  Congress  to  determine.  However,  as  trustees 
who  speak  from  12  years'  detailed  experience,  we  declare  our  conviction  that 
the  congressional  policy  we  have  been  .administering  is  a  wise  one,  and  that 
changes  in  that  fundamental  policy  would  have  the  most  unhappy  consequences. 

We  have  always  assumed  it  to  be  our  duty,  in  compliance  with  the  declaration 
of  congressional  policy  that  prefaces  the  act,  to  encourage  "the  practice  and 
procedure  of  collective  bargaining."  We  have  administered  the  act  accordingly. 
In  consequence,  the  Board  has  sometimes  been  accused  of  bias.  We  admit  to  a 
bias  in  favor  of  collective  bargaining.     Moreover,  we  are  convinced  that  the 
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act  has  been  an  essential  prerequisite  to  the  growth  of  collective  bargaining  in 
America.  It  has  nurtured  employee  rights  whose  protection  was  essential  to 
the  spread  of  such  bargaining.  If  the  protection  of  those  rights  were  withdrawn 
today,  collective  bargaining  would  suffer — and  in  some  instances  wither  away — 
tomorrow. 

Unfortunately,  much  of  what  the  act  was  designed  to  do  still  remains  to  be 
done.1  It  is  true  that  on  that  happy  day  when  the  practice  of  collective  bargain- 
ing is  universally  accepted,  the  National  Labor  Relations  Act  will  not  be  needed. 
It  should  be  the  purpose  of  the  Board  to  work  itself  out  of  a  job  by  bringing  that 
day  nearer.  Until  then,  it  seems  to  us,  the  original  policies  and  provisions  of 
the  act  will  continue  to  be  sound  and  in  the  public  interest.  It  therefore  should 
not  be  weakened  at  tins  time.  But  the  Board  does  not  take  the  further  step  of 
insisting  that  that  which  is  sound  cannot  be  enriched  or  is  necessarily  sacrosanct, 
for  we  know  that  there  is  "no  warrant  of  assurance  save  by  everlasting  readiness 
to  test  and  test  again."  Americans  are  not  bound  by  the  law  of  the  Medes  and 
the  Persians,  which  altereth  not ;  we  have  a  different,  a  better,  and  a  more 
affirmative  tradition. 

The  question  today  is  how  that  tradition  is  to  be  applied  to  the  enactment  of 
labor  legislation.  Change  for  the  mere  sake  of  change,  or  to  punish  someone  or 
to  reestablish  historic  privileges  which  are  better  forgotten,  will  not  do  justice 
and  will  not  foster  industrial  peace.  So  long  as  working  people  fear  that  the 
right  of  free  association  for  which  they  fought  so  hard  is  still  endangered  by 
employer  opposition  or  congressional  uncertainty,  their  sense  of  insecurity  will 
manifest  itself  in  the  mercurial  use  of  self-help.  The  members  of  the  National 
Labor  Relations  Board  are  therefore  convinced  that  successful  collective  bar- 
gaining would  be  frustrated  if  any  of  the  employee  rights  guaranteed  by  the 
Wagner  Act  were  subtracted  from  that  statute.  The  consequences  would  be  as- 
serious  if  this  were  done  indirectly,  as  by  some  of  the  provisions  of  S.  360,  as  if 
it  were  done  directly.2 

The  Board  is  opposed  to  any  weakening  of  the  act  because,  with  you,  we  believe 
in  encouraging  collective  bargaining.  We  believe  in  collective  bargaining  because 
we  believe  in  democracy.  It  provides  the  surest  means  of  giving  employees  a 
voice  in  fixing  the  conditions  under  which  they  work,  of  erecting  the  industrial 
equivalent  of  government  by  consent  of  the  governed.  Just  as  a  Fascist  or  Com- 
munist society  does  not  tolerate  a  free  trade-union  movement,  so  a  totalitarian 


1  This  is  indicated  in  part  by  the  fact  that  charges  of  unfair  labor  practice  have  arisen 
again  since  the  close  of  the  war,  both  absolutely  and  in  relation  to  requests  for  elections. 
4.827  such  charges  were  filed  in  1946,  as  compared  to  only  2,73S  in  1045.  Much  progress 
has  been  made  since  1936,  however,  when  unfair  labor  practice  cases  constituted  79 
percent  of  the  total  filed.  At  present  they  comprise  about  30  percent,  the  remainder  being 
representation  cases. 

The  fact  that  the  act  is  still  necessary  was  eloquently  stated  by  former  Board  Member 
Gerard  D.  Reilly  in  a  speech  delivered  as  recently  as  May  1946.  (Board  Press  Release  R.. 
6153.)      He  said: 

•'Under  ordinary  circumstances,  a  law  which  has  been  as  completely  interpreted  by 
thousands  of  decisions  and  approved  by  the  Federal  courts  in  hundreds  of  additional 
decisions,  would  have  nothing  more  serious  to  face  ahead  then  refinements  of  procedure  and 
exploration  of  borderline  situations.  However,  this  cannot  be  the  fate  of  the  National 
Labor  Relations  Act.  A  governmental  agency  responsible  for  the  prevention  of  deep-rooted 
and  cherished  practices  inevitably  will  arouse  opposition.  The  Wagner  Act  had  attempted 
to  control  a  strong  group  of  American  citizens  who  wanted  to  go  on  in  their  own  uncon- 
trolled way.  The  law  had  as  its  target  what  that  group  thought  its  inalienable  and 
sovereign  rights.  Fifty  years  of  violence  had  fastened  the  habit  of  industrial  absolutism 
and  violence  on  American  industry.  Understandably  enough,  when  the  Wagner  Act  came 
along  it  was  bitterly  fought. 

"Today,  the  battle  in  somewhat  different  fashion,  is  still  being  fought  in  certain  industrial 
areas.  This  battle  normally  takes  the  form  of  opposition  against  labor  organizations  as 
such,  or  against  any  form  of  Government  protection  of  such  organization.  True  enough, 
the  instruments  of  public  opinion  show  that  we  have  come  a  long  way.  The  outcries  of 
'kangaroo  court'  and  demands  for  'outright  repeal'  and  outspoken  opposition  to  the  principles 
of  collective  bargaining  have  been  supplanted  for  the  most  part  by  criticism  of  particular 
decisions.  Furthermore,  thousands  of  collective-bargaining  contracts  have  been  entered 
into  in  industrial  areas  where  such  practices  were  theretofore  unknown  or  bitterly  fought. 

"Nevertheless,  you  know  as  well  as  I  do,  that  the  process  of  converting  the  theory  of 
collective  bargaining  into  industrial  practice  is  far  from  complete,  that  the  law  of  the  land 
has  yet  to  become  the  law  of  thousands  of  our  industrial  plants.  As  I  see  it,  in  the  very 
near  future  the  acceptance  and  practice  of  collective  bargaining  in  certain  areas  may  well 
lie  put  to  as  severe  a  test  as  any  one  of  our  other  institutions  have  had  to  face.  Let  us 
not  forget  what  happened  after  World  War  I,  when  the  'open  shop  plan'  swept  certain 
areas  and  left  a  wake  of  disrupted  unionism." 

2  We  note  that  the  purposes  of  S.  360  are  admittedly  different  from  those  of  the  Wagner 
Act.  Nowhere  in  the  preamble  to  the  bill  is  there  any  indication  that  its  authors  believe 
it  to  be  a  primary  objective  of  congressional  policy  to  "encourage  the  practice  and 
procedure  of  collective  bargaining."  Those  words  do  not  appear  in  the  declaration  of 
policy,  as  they  do  in  the  Wagner  Act.  ' 
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system  cannot  develop  successfully  while  free  and  strong  trade  unions  flourish. 
That  is  the  lesson  of  history.  It  is  our  common  task  to  apply  that  lesson  hy 
rinding  means  of  discouraging  serious  strikes  without  depriving  freemen  of  the 
right  to  associate  with  one  another  for  the  purpose  of  improving  their  lot.  The 
problem  is  one  of  establishing  conditions  under  which  newly  won  power  will  not 
be  indiscriminately  used,  without  recreating  that  ancient  system  of  individual 
bargaining  under  which  the  word  of  the  employer  was  law. 

Those  who  have  criticized  the  act  or  its  administration  before  this  committee 
have  in  many  instances  represented  interests  that  have  lost  some  power  during 
the  past  decade  because  of  the  growth  of  collective  bargaining.  It  is  only  natural 
that  they  should  regret  that  loss  of  power.  We  do  not  criticize  them  for  voicing 
that  regret,  nor  do  we  seek  to  question  their  good  faith  in  doing  so.  We  merely 
mention  it  as  a  historical  fact,  and  ask  that  you  assess  their  testimony  with  that 
fact  in  mind. 

It  is  also  only  natural  that  the  act  and  the  Board  should  be  a  primary  object  of 
criticism  of  those  who  continue  to  question  the  wisdom  of  existing  congressional 
policy.  Were  it  not  for  the  act.  collective  bargaining  would  not  be  as  prevalent 
in  America  as  it  is  today,  simply  because  fewer  employees  would  have  been  in 
a  position  to  request  it.  One  purpose  of  the  act  was  to  encourage  such  bargain- 
ing by  eliminating  certain  types  of  employer  conduct  that  had  long  prevented 
employees  from  acting  collectively,  and  by  affording  democratic  machinery 
through  which  employees  could  select  their  bargaining  representatives  when 
they  desired  to  do  so. 

In  1935,  when  the  Wagner  Act  was  passed,  there  were  only  about  4,000,000 
organized  employees  in  the  United  States ;  today  there  are  said  to  be  around 
15,000,000  in  both  affiliated  and  independent  unions.  In  1035  collective  agree- 
ments covered  only  a  small  percentage  of  the  eligible  employees  in  the  United 
States;  today  over  48  percent  are  covered.  In  the  interim  over  7,000,000  em- 
ployees have  voted  freely  in  elections  by  secret  ballot  conducted  by  the  Board, 
and  80  percent  of  these  have  preferred  to  cast  ballots  in  favor  of  representation 
by  some  union.  It  has  been  neither  our  purpose  nor  our  function  to  help  unions 
to  organize,  but  it  has  been  one  purpo.se  of  the  act  to  make  it  less  hazardous  for 
employees  to  join  unions.  If  the  act  had  not  discouraged  employers  from  dis- 
charging men  and  women  for  the  mere  act  of  joining  a  union,  if  it  had  not  pro- 
hibited company-dominated  unions,  if  it  had  not  charged  employers  with  the 
duty  of  bargaining  with  their  employees'  representatives,  and  if  it  had  not  pro- 
vided election  techniques  by  which  such  representatives  could  be  selected,  the 
current  figures  on  the  extent  of  collective  bargaining  would  be  entirely  different. 
We  assume  that  this  committee  and  the  Congress  believe  that  these  figures  signify 
a  desirable  trend.  If  we  are  wrong  in  that  assumption,  we  and  you  will  have 
to  concede  that  the  act  may  have  been  a  mistake.  But  we  are  not  prepared  to 
make  that  concession  until  we  are  told  that  our  premise  is  erroneous. 

Experience  before  1935  had  shown  that  most  wage  earners  in  the  United 
States  were  unable  to  bargain  on  an  equal  plane  with  their  employers  because 
most  of  those  employers  continued  in  a  position  to  perpetuate  their  preexisting 
superior  economic  power  by  rendering  abortive  the  very  attempt  of  these  wage 
earners  to  pool  their  strength.  Thus  it  was  impossible,  to  use  the  language  of 
Mr.  Justice  Holmes,  "to  establish  that  equality  of  position  between  the  parties 
in  which  liberty  of  contract  begins."  You  cannot  have  collective  bargaining 
until  employees  are  free  to  act  collectively  without  retaliation.  Governmental 
protection  of  the  natural  right  of  working  people  to  associate  to  protect  their 
interests  was  therefore  necessary  to  convert  that  natural  right  into  an  effective 
one.  And  it  had  the  added  advantage  of  removing  from  the  area  of  economic- 
struggle  much  of  the  particularly  bitter  strife  that  always  follows  employer 
interference  with  that  right.     It  provided  a  peaceful  alternative. 

These  were  the  primary  objectives  of  the  Wagner  Act.  They  are  being  gradu- 
ally accomplished.  The  process,  being  essentially  an  educational  one,  can  only 
be  gradual.  No  agency  could  handle  over  98,000  cases  and  claim  that  everyone  has 
been  a  success.  The  fact  remains  that  85  percent  of  the  Board's  cases  are  now 
adjusted,  withdrawn  or  dismissed  informally  at  the  regional  office  level. 

Moreover,  strikes  and  lockouts  caused  by  the  alleged  denial  of  the  right  to 
organize  or  bargain  collectively  have  declined  dramatically  since  the  National 
Labor  Relations  Act  has  been  on  the  statute  books.  Whereas  in  1937  about 
60  percent  of  the  strikers  in  the  United  States  were  participants  in  what  are 
commonly  known  as  "organizational  strikes,"  that  figure  had  declined  to  8  percent 
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in  1946.3  We  do  not  seek  to  minimize  the  scale  or  the  seriousness  of  the  stop- 
pages that  plagued  the  country  after  the  no-strike  pledge  expired  on  VJ-day. 
We  say  merely  that  the  bulk  of  the  stoppages  flowed  from  unresolved  wage  dis- 
putes between  strong  unions  and  strong  employers ;  4  men  simply  declined  to 
work  at  the  price  which  other  men  offered  to  pay.  To  those  who  answer  that  if 
the  act  had  not  encouraged  the  growth  of  union  membership  American  men 
and  women  might  not  have  dared  to  lay  down  their  tools,  we  reply  that!  this 
argument  proves  too  much.  It  proposes  that  these  working  people  should  have 
been  left  powerless,  as  mere  individuals,  to  defend  themselves  against  the  conse- 
quences of  a  rising  price  spiral,  and  that  the  many  benevolent  employers  of  the 
United  States  should  have  had  no  protection  against  those  competitors  who 
would  not  have  made  wage  readjustments  except  under  the  collective  pressure 
of  their  employees.  The  argument  proposes  that  because  some  employee  repre- 
sentatives have  used  their  power  unwisely,  Congress  erred  in  protecting  the  em- 
ployees' right  to  select  those  representatives.  Such  an  argument,  if  accepted, 
could  be  used  to  undermine  most  democratic  doctrine. 

Its  rejection,  however,  need  not  lead  to  a  purely  negative  solution.  There  is 
need  to  encourage  mediation  and  voluntary  arbitration,  subject  on  which  we  do 
not  profess  to  be  experts.  With  you,  we  realize  that  the  National  Labor  Relations 
Act  has  not  solved  all  industrial  ills ;  we  reiterate  that  it  was  never  intended 
to  do  so.5  Amending  the  act  would  not  solve  the  primary  problems  that  trouble 
our  fellow  citizens  in  1947.  Today's  need  is  to  encourage  industry  and  labor 
to  sit  down  and  reason  together,  and  not  to  turn  the  clock  back  to  the  time  when 
there  was  no  precept  that  they  do  so.  We  urge  that  you  appraise  every  proposed 
amendment  with  these  fundamental  facts  in  mind. 

We  urge  you  to  recall  that  the  efficacy  of  the  act  has  never  been  tested  in 
normal  times ;  5  years  of  heated  litigation  were  followed  by  6  years  of  prepara- 
tion for  war,  by  war  itself,  and  by  reconversion.  We  urge  further  that  you 
analyze  carefully  the  superficially  appealing  argument  that  the  act  is  "unequal" 
because  it  does  not  protect  certain  employer  rights  of  a  very  different  sort.8 
We  urge,  finally,  that  you  use  one  test  in  assaying  every  proposed  amendment : 
Not  whether  it  will  strengthen  employers  and  weaken  unions  or  vice  versa, 
but  whether  it  will  serve  the  public  interest  by  encouraging  successful  collective 
bargaining. 


3  Based  on  data  for  the  first  6  months  of  the  year  ;  data  on  strike  causes  not  available 
for  the  remainder  of  1946.  Strike  idleness  (man-days  lost)  from  organizational  causes 
dropped  from  76  percent  in  1937  to  29  percent  of  the  total  in  1945,  the  latest  complete 
year  for  which  such  figures  are  available.  All  of  the  strike  data  here  given  has  been  made 
available  to  the  public  by  the  Bureau  of  Labor  Statistics. 

4  Of  the  42  largest  postwar  strikes  studied  by  the  Department  of  Labor,  only  one-twentieth 
of  1  percent  of  the  idleness  involved  organizational  issues  over  which  the  Board  offered 
alternative  procedural  relief.  (These  42  strikes  accounted  for  the  bulk  of  idleness  and 
were  most  important  in  their  effect  upon  the  public.) 

5  In  signing  the  act  in  1935,  President  Roosevelt  said  :  "It  may  eventually  eliminate  one 
major  cause  of  labor  disputes,  but  it  will  not  stop  all  labor  disputes." 

As  Dr.  William  M.  Leiserson,  one  of  the  country's  leading  experts  on  labor  relations, 
recently  said  : 

"*  *  *  it  is  a  misconception  to  assume  that  the  act  was  designed  to  do  more  than 
lay  the  foundations  for  a  labor  policy.  Its  provisions  do  not  cover  the  whole  field  of  labor 
relations,  but  are  strictly  limited  to  one  phase.  They  assume  other  laws  and  agencies  for 
dealing  with  other  problems  of  labor  relations,  which  also  affect  the  attitudes  of  manage- 
ment and  workers. 

******* 

"Nevertheless,  when  the  expected  peaceful  and  friendly  labor  relations  do  not  materialize, 
it  is  commonly  assumed  that  the  Labor  Relations  Act  is  at  fault  rather  than  any  weakness 
in  the  methods  or  machinery  for  settling  disputes. 

"The  Labor  Relations  Act  is  designed  to  protect  and  to  encourage  the  institution  of 
collective  bargaining,  as  marriage  laws  are  designed  to  protect  and  encourage  the  institu- 
tion of  the  family.  But  happy  labor  relations  are  no  more  guaranteed  by  the  one  than 
happy  domestic  relations  are  by  the  others.  These  desirable  ends  depend  on  other  factors 
and  devices,  the  laws  being  merely  a  conditioning  circumstance.  In  the  field  of  labor  rela- 
tions attitudes,  mutual  forbearance,  and  consideration  are  not  less  important  than  in 
family  relations.  Conciliation,  mediation,  and  voluntary  arbitration  can  be  effective,  when 
properly  used,  to  promote  good  will  and  understanding,  and  to  help  maintain  peaceful 
relations.  These  ends  are  not  to  be  achieved  by  changing  the  provisions  of  the  Labor 
Relations  Act.  They  require  strengthening  of  the  machinery  for  voluntary  adjustments  of 
labor  disputes  and  the  development  of  effective  conciliation  and  mediation  policies. 

"On  the  other  hand,  any  attempt  to  change  the  act  so  as  to  weaken  collective  bargaining: 
and  the  protection  of  organization  rights  is  likely  to  make  matters  worse  because  it  will 
frustrate  efforts  to  develop  friendly  adjustment  of  labor  disputes  by  conciliation,  mediation, 
and  voluntary  arbitration."      (The  Wagner  Act:  After  Ten  Years,  pp.  115-116.) 

8  Its  purpose  was  to  protect  only  one  fundamental  right  of  employees  :  that  to  associate 
with  one  another  free  from  economic  coercion  by  their  employer  ;  employers'  corresponding 
right  to  associate  with  one  another  required  no  paralled  protection.  Other  employee  rights, 
and  those  rights  of  employers  which  correspond  to  them,  are  normally  the  subject  of  State 
protection.     This  topic  is  developed  more  fully  later  in  our  statement. 
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We  believe  that  proposed  amendments  to  the  Wagner  Act  are  particularly  sus- 
ceptible to  the  sort  of  study  recently  suggested  by  President  Truman.7  We 
realize  full  well  that  such  study  could  result  in  recommendations  that  the 
National  Labor  Relations  Act  be  amended  in  certain  ways  that  might  not  accord 
with  all  our  own  views.  That  prospect  does  not  alarm  the  Board.  We  would 
be  concerned,  however,  if  amendments  were  hastily  passed  that  might  have  an 
unexpectedly  broad  impact  upon  the  meaning  of  a  statute  every  line  of  which 
has  long  been  the  subject  of  interpretation  by  the  Board  and  the  courts. 

Hundreds  of  court  decisions  and  72  volumes  of  Board  opinions  attest  to  the 
complexity  of  the  problems  that  lie  within  our  jurisdiction. 

As  is  indicated  by  several  decisions  issued  during  the  past  12  months,  the 
present  members  of  the  Board  are  acutely  aware  of  the  fact  that  all  the  solutions 
that  seemed  appropriate  under  the  industrial  conditions  that  existed  some  years 
ago  need  no  longer  be  followed  in  administering  an  act  that  widely  permits 
flexibility  and  gradual  change.  The  evolution  of  Board  precedent  requires  de- 
tailed scrutiny.  Speaking  as  your  trustees,  we  therefore  respectfully  suggest 
that  your  decision  whether  or  not  to  revise  the  act  could  be  more  safely  made 
if  further  study  were  used  to  supplement  the  conflicting  testimony  of  interested 
witnesses  at  these  public  hearings.  The  Board  pledges  itself  to  cooperate  without 
reservation  in  such  a  study,  letting  the  chips  then  fall  where  they  may. 

Meanwhile,  the  Board  has  two  other  affirmative  recommendations,  which  the 
Congress  may  wish  to  consider  at  this  time.  Both,  we  believe,  will  tend  to 
discourage  interunion  disputes.  Both  should  encourage  effective  collective 
bargaining  through  representatives  of  the  employees'  own  choosing.  Both  would 
operate  to  discourage  union  practices  that  tend  to  impair  the  exercise  of  that 
right.  These  recommendations  relate  to  strikes  against  Board  certifications 
and  discharges  under  closed-shop  contracts  because  of  dual  unionism. 

1.  Strikes  against  Board  certification. — The  Board  is  in  thorough  accord  with 
the  views  of  President  Truman,  as  expressed  in  his  recent  message  on  the  State 
of  the  Union,  that  strikes  and  other  union  activities  calculated  to  undermine  the 
Board's  own  certifications  should  not  be  tolerated.  This  view  was  expressed  in 
the  recent  decision  in  the  Thompson  Products  case  (72  N.  L.  R.  B.  No.  150),  where 
the  Board  upheld  the  right  of  an  employer  to  discharge  men  who  struck  to  compel 
him  to  bargain  with  one  union  at  a  time  when  he  was  under  an  affirmative  obli- 
gation, following  a  Board  certification,  to  bargain  with  another.8  The  Congress 
may  conclude  that  this  form  of  jurisdictional  dispute,  although  fortunately  not 
prevalent,  should  be  further  discouraged  by  authorizing  the  Board  to  use  its 
powers  under  the  act  to  direct  that  labor  organizations  and  employees  cease  and 
desist  from  engaging  in  it.9  Boycotts  calculated  to  achieve  the  same  objective 
are  equally  repugnant  to  an  orderly  system  of  labor  relations  law  and  might 
well  be  similarly  discouraged. 

2.  Discharges  under  a  cJosed-shop  contract  for  dila I- unionism. — In  recent  years, 
the  Board's  jurisdiction  has  been  increasingly  invoked  to  protect  the  freedom  of 
individual  employees  tot  reselect  their  bargaining  representatives  at  the  end  of 
a  contractual  term,  without  fear  of  discharge  under  a  closed-shop  provision  in 
the  preexisting  contract.  The  Board's  policy  has  been  to  order  the  reinstatement, 
with  back  pay,  of  an  employee  discharged  at  the  request  of  the  contracting  union, 
if  the  employer  knew  that  the  reason  for  the  request  was  dual-unionism  and  if  the 
discharge  occurred  so  near  the  end  of  the  contractual  period  that  a  new  election 
could  soon  have  been  requested.  This  policy,  known  as  the  "Rutland  Court" 
doctrine  (44  N.  L.  R.  B.  587,  46  N.  L.  R.  B.  1040),  has  been  sustained  by  the 
courts.10  Many  employers  have  felt,  however,  that  it  operates  inequitably  against 
them,  as  they  are  penalized  for  complying  with  their  obligation  under  the  prior 
contract  when  they  accede  to  the  union's  request.  Congress  might  conclude  that 
better  justice  would  be  done  if  it  were  declared  also  to  be  unfair  for  a  union  to 
require  an  employer  to  discharge  a  man  for  seeking  to  select  a  new  represent- 


7  See  S.  J.  Res.  22. 

s  This  decision  did  not,  as  some  appear  to  think,  constitute  a  change  in  prior  Board 
policy  on  the  basic  question  involved.  In  August  1946,  the  Board  majority,  including  the 
chairman,  held  that  employees  who  struck  for  such  a  purpose  could  ordinarily  be  lawfully 
discharged.  It  was  then  thought,  however,  that  one  particular  fact  warranted  an  exception 
in  this  case.  Matter  of  Thompson  Products,  70  N.  L.  R.  B.  13.  See  analysis  of  the  earlier 
decision  in  Labor  Relations  Reports  for  August  26,  1946. 

9  For  one  suggestion,  see  Report  of  the  Committee  on  Economic  Development,  Pebruarv 
1947.  p.  23. 

10  Portland  Lumher  Mills  v.  N.  L.  R.  B..  158  F.  2d  365  (C.  C.  A.  9).  N.  L.  R.  B.  v. 
American  White  Cross  Laboratories  (C.  C.  A.  2),  decided  February  19,  1947.  An  analogous 
rule  has  been  upheld  hv  the  Supreme  Court.  Wallace  Corp.  v.  AT.  L.  R.  /?.,  323  II.  S.  248. 
See  comments  on  S.  105  in  sec.  X. 
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ative,  provided  this  were  limited  to  such  a  brief  period  before  tbe  expiration  of 
the  contract  that  constant  raiding  and  instability  would  not  be  encouraged.  This 
would  belp  the  employer  who  is  honestly  "caught  in  the  middle"  of  an  interunion 
dispute.  If  the  Congress  agrees,  it  could  then  decide  what  remedy  would  be 
appropriate  and  against  whom  it  should  run. 

II.    ARRANGEMENT   OF   OUR   COMMENTS   ON    SENATE   BILLS 

Having  made  these  suggestions,  we  turn  to  a  consideration  of  the  Senate  bills 
before  your  committee.  We  shall  treat  them  as  affirmatively  as  possible,  but  we 
will  not  pretend  that  some  of  their  provisions  do  not  give  us  the  most  serious  con- 
cern. Peaceful  collective  bargaining  will  hardly  be  encouraged  by  many  of  the 
provisions  which  remove  governmental  protection  of  employees'  right  of  free 
association  as  a  penalty  for  unwise  or  precipitate  union  action. 

We  will  treat  with  S.  55,  S.  360,  S.  404,  S.  527,  S.  133,  and  S.  105.  Because  the 
first  two  bills  are  so  closely  related,  they  will  be  discussed  together  topically, 
rather  than  separately.  The  other  four  bills  permit  separate  and  briefer  dis- 
cussion, except  that  portions  of  S.  404  will  also  be  mentioned  in  conjunction  with 
S.  55  and  S.  360. 

The  Board  has  thought  it  neitber  necessary  nor  proper  to  comment  except 
incidentally  upon  those  aspects  of  the  Senate  bills  that  do  not  have  an  impact 
upon  the  National  Labor  Relations  Act.  Other  witnesses  have  testified  exhaus- 
tively upon  these  subjects,  and  our  testimony  could  add  little  to  your  informa- 
tion. The  Secretary  of  Labor,  rather  than  this  Board,  is  the  appropriate  repre- 
sentative of  Government  to  comment  on  tbe  mediation  and  other  features  of  these 
bills,  and  we  do  not  desire  to  trespass  upon  his  jurisdiction.  Nor  do  we  profess 
to  ba  experts  on  any  of  these  other  provisions.  Furthermore,  the  proposed  legis- 
lation affects  the  Wagner  Act  itself  in  so  many  different  ways  that  our  testimony 
wTould  be  bound  to  encumber  the  record  if  we  also  commented  on  other  topics. 

Moreover,  it  is  clearly  impossible  to  discuss  each  provision  of  each  bill  re- 
ferred to  your  committee,  or  to  explore  all  the  ramifications  of  those  matters 
which  I  shali  discuss,  even  where  Wagner  Act  changes  are  in  issue.  Mere  silence 
therefore  should  not  be  treated  as  acquiescence,  more  particularly  where,  in  this 
statement,  we  omit  specific  reference  to  certain  detailed  provisions  of  S.  36:). 
Some  of  these  stand  or  fall  depending  upon  the  committee's  view  of  major  ob- 
jections to  the  bill ;  others  relate  to  definitions  or  procedural  details  which  would 
probably  not  concern  the  committee  unless  and  until  it  concluded  that  the  bill 
as  a  whole  wras  sound.  If  our  views  on  the  bill  on  a  word-by-word  basis  are 
also  requested,  we  will  gladly  endeavor  to  furnish  even  more  itemized  comment. 

In  ordsr  to  save  the  committee's  time,  we  have  attached  a  separate  document 
replying  to  certain  criticism  of  Board  policy  or  action  which  was  voiced  by  sev- 
eral witnesses,  especially  during  the  first  weeks  of  your  hearings.  We  refer 
more  specifically  to  the  testimony  of  Messrs.  Wolman,  Iserman,  Sharp,  Clarke, 
Hutchinson,  Hartz,  Roth,  and  Graham.11  I  would  like  to  ask  the  Chairman's 
permission  to  offer  this  material  for  incorporation  in  the  record  of  the  hearings, 
without  reading  it  to  you  at  this  time.  We  suggest  that  it  be  placed  at  the 
end  of  our  testimony,  rather  than  at  this  point  in  the  record,  as  some  of  it  may 
repeat  our  document  remarks  contained  in  our  testimony-in-chief. 

We  would  also  appreciate  the  committee's  granting  us  leave  to  supplement 
this  promptly  with  written  comments  on  the  testimony  of  a  few  witnesses  whose 
statements  we  have  not  yet  had  the  opportunity  to  examine. 

III.    DEFINITIONS 

(a)  Supervisors. — The  two  bills,  S.  55  and  S.  360,  both  propose  to  exclude 
supervisors  from  the  definition  of  employee  contained  in  the  National  Labor 
Relations  Act.  Both  bill  also  undertake  to  define  the  term  "supervisor"  in 
identical  language.     So  does  S.  404. 

Section  202  (b)  of  S.  55  [section  2  (c)  of  S.  360]  states  that  "The  term  'super- 
visor' means  any  individual  having  authority,  in  the  interest  of  the  employer — ■ 

"(a)  to  hire,  transfer,  suspend,  lay  off,  recall,  promote,  discharge,  assign, 
reward  or  discipline  other  employees,  or  to  adjust  their  grievances,  or  to  make 
reports  on  employees  upon  which  such  action  may  be  based,  or  to  enforce  against 
employees  and  other  persons  rules  intended  to  protect  his  employer's  property 
or  the  safety  or  health  of  persons  on  the  premises  ;  or 


"  Our  written  reply  to  the  testimony  of  the  witness  Earl  Reed  has  already  been  received 
by  the  committee  and  incorporated  in  the  record. 
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"(b)  after  inspection  to  accept  or  reject  the  work  of  other  employees,  or  to- 
determine  the  amount  of  wages  earned  by  other  employees  or  to  apply  the 
factors  on  the  basis  of  which  the  wages  of  other  employees  are  determined,  or 
to  make  effective  recommendations  on  these  subjects." 

This  definition  of  a  supervisor  is  amazingly  broad.  It  is  much  broader  than 
the  common  meaning  of  the  term,  the  Board's  customary  definition.12  or  the  defini- 
tion in  the  Ellender  amendment  to  last  year's  Case  bill  (H.  R.  4908) .  It  excludes 
all  foremen,  including  foremen  in  such  industries  as  the  printing  trades  where  it 
has  long  been  customary  for  foremen  to  be  organized  in  the  same  unit  with  non- 
supervisory  employees.  The  Ellender  amendment  excluded  foremen  in  such 
industries  from  its  definition  of  "supervisor"  ;  the  present  bill  does  not.  Although 
the  Board  was  divided  in  the  past  as  to  the  rights  of  supervisors  generally,  it 
always  unanimously  agreed  that  supervisors  in  industries  where  collective  bar- 
gaining for  foremen  had  been  customary  should  not  be  denied  full  bargaining 
rights  under  the  act. 

In  addition  to  foremen,  this  definition  would  exclude  from  the  act's  coverage 
a  large  number  of  clerical  and  other  minor  employees  such  as  pay-roll  clerks, 
comptometer  operators  computing  pay  checks,  assignment  clerks,  inspectors, 
watchmen,  guards,  straw  bosses,  and  leadmen,  to  take  only  a  few  examples.  A 
carpenter  having  a  helper  or  apprentice  under  his  tutelage  is  a  supervisor  under 
this  definition.  In  fact,  this  definition  is  so  inclusive  as  to  permit  an  employer 
to  convert  almost  every  one  of  his  employees  into  a  supervisor,  and  hence  place- 
them  outside  the  operation  of  the  act.  Thus,  if  an  employer  should  adopt  an 
efficiency  rating  system  under  which  each  employee  would  be  required  to  rate- 
Ms  fellow  employees,  all  the  employees  would  perforce  become  supervisors. 

The  effect  of  the  definition  will  be,  of  course,  to  remove  a  very  large  number 
of  employees  from  the  coverage  of  the  act.  As  to  these  employees,  the  Board 
will  not  oidy  be  powerless  to  hold  elections  to  determine  the  employees'  choice  of 
a  bargaining  representative,  if  any,  but  it  will  also  be  unable  to  protect  them 
from  discharge  or  discrimination  because  they  have  exercised  their  natural  right 
to  join  a  labor  organization.  The  Congress  might  be  interested  in  making  this 
distinction,  just  as  the  Board  majority  in  the  1043  Maryland  Drydock  case  (4f> 
N.  L.  R.  B.  733)  did  in  the  1944  Soss  case  (56  N.  L.  R.  B.  348).  In  the  first  of 
these  cases,  it  will  be  recalled,  the  Board  majority  dismissed  a  representation 
petition  seeking  a  unit  of  foremen.  In  the  subsequent  Soss  case  my  friend,  Mr. 
Reilly,  who  was  in  the  majority  that  refused  to  certify  in  the  Maryland  Drydock 
case,  nevertheless'  joined  both  his  colleagues  in  holding  that  the  unfair  labor 
practice  provisions  against  discrimination  applied  to  a  foreman  discharged  for 
union  activity.  If  the  term  "employee"  is  amended  to  exclude  supervisors,  the 
exclusion  will  be  for  all  purposes.  The  Board  will  not  only  be  without  jurisdic- 
tion to  entertain  a  representation  petition  from  supervisors  or  to  direct  employers 
to  bargain  with  them,  it  will  also  be  unable  to  protect  them  if  they  are  discharged 
for  joining  a  union. 

The  removal  of  large  numbers  of  so-called  supervisory  employees  from  the 
coverage  of  the  act  will  not  destroy  their  right  to  join  labor  organizations.  Its 
normal  effect  would  be  to  force  those  who  desire  self-organization  for  their  own 
protection  to  restort  to  self-help  and  strikes  to  achieve  recognition,  as  was  done 
by  other  employees  before  the  passage  of  the  Wagner  Act.13     If  experience  with 


_ 12  The  Board's  customary  definition  is :  "employees  with  authority  to  hire,  promote, 
discharge,  discipline,  or  otherwise  effect  changes  in  the  status  of  employees,  or  effectively 
recommend  such  action." 

13  It  is  true  of  course  that  such  strikes  would  be  unlawful  under  S.  360.  Since,  under 
sec.  13  (dl  supervisors  are  not  "employees"  and  their  union  could  not  be  certified,  such  a 
strike  would  be  unlawful  under  sec.  13  (b)  as  one  to  compel  an  employer  to  bargain  "with 
a  labor^organization  not  certified  *  *  *,"  or  would  be  unlawful  under  sec.  204  (a.)  (2) 
of  S  55  because  the  employer  is  "not  required  under  the  provisions  of  the  National  Labor 
Relations  Act  to  recognize  or  bargain  with  such  labor  organization."  The  penalties  are 
the  usual  severe  ones. 

The  biH  thus  not  only  deprives  foremen  of  recourse  to  the  peaceful  processes  of  the 
Board  :  if  ties  their  hands  behind  their  backs  by  forbidflinc  them  ever  to  act  effectively 
to  protect  th^ir  own  interests  and  those  of  their  families.  They  become  second-class  citi- 
zens, a  result  hardly  likely  to  encourage  loyalty  to  their  employers. 

Further,  the  use  of  the  words  "either  national  or  local"  in  sec.  13  (d)  is  clearly  directed" 
at  those  State  hoards,  notablv  New  York,  which  have  held  supervisors  entitled  to  bargain- 
ing rights  under  State  statutes  and  been  upheld  in  the  courts  (Metropolitan  Life  Tnsiirancer 
Co.  v.  New  Yvrk  State  Lahor  Relations  Board,  -295  N.  Y.  839).  It  imposes  Federal  policy 
upon  States  which  may  desire  to  handle  their  problems  differently.  Its  significance  cannot 
be  determined  until  the  Supreme  Court  decides  Allegheny  Ludlum  v.  Kcllcii,  argued  in 
December  1946. 
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foremen  following  the  issuance  of  the  Maryland  Drydoek  decision  is  indicative, 
strikes  for  recognition  among  excluded  categories  of  employes  are  likely  to  in- 
crease sharply.  On  January  31,  1947.  Senator  Pepper  inserted  into  the  record  of 
this  committee  some  data  from  the  Department  of  Labor  which  showed  that  the 
number  of  strikes  by  foremen  and  the  number  of  man-days  of  work  lost  as  the 
result  of  those  strikes  increased  very  markedly  after  the  issuance  of  the  1948 
Maryland  Drydoek  decision  denying  the  peaeefid  procedures  of  the  act  to  foremen. 
Practically  all  the  strikes  were  for  recognition.  They  subsided  as  soon  as  the 
first  Packard  decision  (61  N.  L.  R.  P>.  4)  issued  early  in  1945,  holding  foremen 
entitled  to  bargaining  rights  under  the  act. 

The  present  bills  exclude  many  additional  categories  of  employees.  The  reper- 
cussions are,  therefore,  likely  to  be  wider  than  were  those  of  the  Maryland 
Drydoek  decision  which  it  seeks  to  reenact  into  law.  For  this  reason  we  empha- 
size the  dangers  inherent  in  the  broad  definition  of  "supervisor"  contained  in 
these  bills.  These  dangers  could  be  equally  great  whichever  way  the  Supreme 
Court  decides  the  Packard  case. 

The  general  problem  of  supervisors'  rights  is  one  of  legislative  policy.  The 
Board  reiterates  in  essence  the  position  taken  when  I  testified  before  this  com- 
mittee on  the  Case  bill  (H.  R.  4908)  on  February  28,  1946. 

We  have  held  that,  under  the  present  Wagner  Act,  foremen  are  "employees" 
when  they  are  acting  to  protect  their  own  interests  vis-a-vis  the  company  that 
hires  and  compensates  them,  although  not  when  acting  as  agents  of  the  employer 
in  relation  to  the  other  men  they  supervise.  There  is  strong  court  authority  for 
this  view.14  My  own  reasons  for  believing  that  the  National  Labor  Relations 
Act  warrants  the  Board's  present  policy  of  certifying  unaffiliated  foremen's 
unions  appear  in  a  short  concurring  opinion  in  the  second  Packard  case  (64 
N.  L.  R.  B.  1212),  which  I  should  like  to  offer  for  inclusion  in  the  record  at  this 
point : 

Following  Circuit  Court  enforcement  of  the  Board's  order  ( 157  F.  2d  80  (C.  C.  A. 
6) ),  the  Packard  case  was  argued  in  the  Supreme  Court  of  the  United  States  on 
January  9  of  this  year.  A  decision  is  expected  momentarily.15  Meanwhile,  our 
new  colleague,  Mr.  Reynolds,  has  joined  Mr.  Houston  and  m<e  in  holding  that  an 
independent  supervisors'  union  may  be  certified  by  the  Board : 18  the  Board  is 
therefore  now  unanimous  on  this  subject.  There  is  still  disagreement  between 
us,  a  disagreement  which  I  find  wholly  understandable,  on  the  Board's  further 
policy  of  certifying  affiliated  unions  when  selected  by  foremen,  even  though  they 
may  also  represent  the  rank  and  file  employees.  The  Board  majority  held  in 
the  1946  Jones  d  LaugMin  ease  (66  N.  L.  R.  B.  886:  71  N.  L.  R.  B.  1261)  that 
because  it  is  the  fundamental  policy  of  the  act  that  all  employees  may  bargain 
through  representatives  of  their  own  choosing,  it  was  not  for  us  to  inject  any 
personal  predelictions  by  holding  that  they  might  select  one  union  but  not 
another.17    This  case  is  also  on  its  way  through  the  courts. 

Because  the  Board  has  passed  upon  this  issue  in  its  quasi-judicial  capacity, 
because  its  decisions  are  now  pending  in  the  courts,  and  because  the  question  is 
a  fundamental  one  of  national  policy,  we  do  not  believe  it  proper  for  us  to 
advise  the  Congress  as  to  the  particular  course  that  it  should  follow  in  passing 
on  this  difficult  question.  It  is  a  legislative  matter.  We  merely  call  attention 
to  the  risks  involved  in  relegating  supervisors,  however  defined,  to  the  use  of 
self-help,  and  particularly  to  those  risks  created  by  the  extremely  broad  features 
of  these  bills.18  If  is  for  the  Congress  to  decide  whether  these  risks  are  worth 
running,  in  view  of  the  other  policy  considerations  involved. 

(b)  "Employer." — Section  2  (a)  of  S.  360  amends  the  definition  of  "employer" 
in  section  2  (2)  of  the  National  Labor  Relations  Act  to  omit  persons  "acting  in 
the  interest  of  an  employer,  directly  or  indirectly,  and  substituting  the  words  "as 
an  agent  of  the  employer."  Mr.  Reilly's  analysis  of  the  bill  states  that  this  is 
made  necessary  (Record  of  Proceedings,  p.  726)  by  the  decision  of  the  Eighth 


u  N.  L.  R.  B.  v.  Skinner  and  Kennedy,  113  F.  2d  667,  670. 

15  The  Board  declared  a  moratorium  on  processing  all  foremen's  cases  pending  the 
Supreme  Court  decision. 

16  Matter  of  Chicago  Pneumatic  Tool  Company.  72  N.  L.  R.  B.,  No.  3  (issued  January  9, 
1947). 

17  "The  act,  as  written  today,  requires  that  we  protect  the  right  of  employees  [including 
supervisory  employees]  to  bargain  collectively  through  representatives  of  their  choosing, 
not  of  our  choosing.  So  long  as  the  Congress  of  the  United  States  imposes  no  limitation 
upon  their  choice,  it  is  not  for  us  to  do  so."  Matter  of  Jones  d-  Laiighlin  Steel  Corporation. 
66  N.  L.  R.  B.  386. 

"Compare  the  less  drastic  terms  of  this  year's  case  bill,  H.  R.  725,  80th  Cons*.,  which 
authorizes  the  Board  to  certify  unaffiliated  unions  of  supervisors. 
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Circuit  Court  of  Appeals,  reversing  the  Board  in  the  American  Pearl  Button  Com- 
pany mse  (149  F.  2d  311).  It  involved  a  chamber  of  commerce  and  was  decided 
by  Messrs.  Reilly  and  Houston  before  my  appointment  to  the  Board.  We  think 
there  is  no  warrant  for  the  statement  that  "it  is  not  apparent  that  the  Board 
has  acquiesced  in  this  doctrine" ;  he  cites  no  authority  for  this  statement.19 

Our  principal  concern  is  with  broader  possible  implications  of  the  amendment, 
which  could  overturn  12  years  of  labor-relations  law.  We  are  daily  confronted 
with  the  question  of  responsibility  of  emplovers  for  the  acts  of  their  superin- 
tendents, foremen,  and  other  supervisors.  The  Supreme  Court  of  the  United 
States  has  stated  {International  Association  of  Machinists  v.  N.  L.  R.  B.,  311 
U.  S.  72,  80  (1940) )  that  an  employer  may  be  held  responsible  for  such  activity  : 
..*  *  *  even  though  the  acts  of  the  so-called  agents  were  not  expressly  author- 
ized or  might  not  be  attributable  to  him  on  strict  application  of  the  rules  of 
respondeat  superior.  We  are  dealing  here  not  with  private  rights  nor  with 
technical  concepts  pertinent  to  an  employer's  legal  responsibility  to  third  per- 
sons for  acts  of  his  servants,  but  with  a  clear  legislative  policy  to  free  the  col- 
lective-bargaining process  from  all  taint  of  an  employer's  compulsion,  domina- 
tion, or  influence.  The  existence  of  that  interference  must  be  determined  by 
careful  scrutiny  of  all  the  factors,  often  subtle,  which  restrain  the  employees' 
choice  and  for  which  the  employer  may  fairly  be  said  to  be  responsible.  Tims, 
where  the  employees  would  have  just  cause  to  believe  that  solicitors  professedly 
for  a  labor  organization  were  acting  for  and  on  behalf  of  the  management,  the 
Board  would  be  justified  in  concluding  that  they  did  not  have  the  complete  and 
unhampered  freedom  of  choice  which  the  act  contemplates." 

This  is  an  essential  rule  in  labor  relations  because  workers  regard  their  super- 
visors as  management.  Passage  of  the  proposed  amendment  could  certainly 
lead  to  the  contention  that  employers  were  no  longer  responsible  for  the  acts 
of  their  supervisors  unless  expressly  authorized  under  the  settled  rules  of 
agency — a  matter  often  impossible  of  proof.  It  would  seriously  hamper  employee 
freedom  of  association  and  administration  of  the  statute,  and  would  reopen  a 
settled  field  to  new  litigation.  The  most  flagrant  unfair  labor  practices — the 
discriminatory  discharge  of  workers,  the  setting  up  of  company  unions,  labor 
espionage — could  all  be  defended  on  the  simple  ground  that  the  employer,  fre- 
quently a  corporation  miles  removed  from  the  scene,  had  not  specifically  author- 
ized supervisory  employees  as  its  agents  to  take  such  action.  Perhaps  this  is  not 
the  intent  of  the  bill,  but  the  dangers  are  so  great  that  they  should  be  considered. 

IV.     AMENDMENTS    AFFECTING    SECTION     8    OF    THE    NATIONAL    EABOB    EELATIONS    ACT 

(UNFAIE  LABOR  PRACTICES) 

(a)  Expression*  of  opinion. — Section  5  (d)  of  S.  360  amends  section  8  of  the 
act  so  as  to  prohibit  the  Board  from  "basing  any  finding  of  unfair  labor  practice 
upon  any  statement  of  views  or  arguments,  either  written  or  oral,  if  such  state- 
ment contains  no  threat  of  force  or  economic  reprisal."  Section  11  of  S.  404  is 
slightly  different. 

The  right  to  express  an  opinion  is  a  constitutional  one.  In  N.  L.  R.  B.  v.  Vir- 
ginia Electric  <&  Power  Co.,  314  U.  S.  469,  and  N.  L.  R.  B.  v.  American  Tube 
Bending  Co..  134  F.  2d  993  (C.  C.  A.  2),  certiorari  denied,  320  U.  S.  768,  it  was 
held  that  the  first  amendment  protects  an  employer's  expressions  of  noncoercive 
opinion  to  his  employees  respecting  union  organization. 

These  decisions  have  guided  the  Board.  In  its  own  most  recent  case  on  the 
subject.  Matter  of  Bauseh  and  Lomb  Optical  Company  (72  N.  L.  R.  B.  21), 
the  Board  held  that  an  employer's  distribution  to  his  employees  of  an  extremely 
vigorous  antiunion  pamphlet  entitled  "Let's  Face  the  Facts"  was  not  an  unfair 
labor  practice.     The  Board  said  : 

"The  panmhlet  on  its  face  contains  no  coercive  statements,  but  consists  essen- 
tially of  statements  disparaging  unions  and  of  expressions  of  opinion  as  to  the 
disadvantages  of  labor  organization — statements  which  standing  alone  are  pro- 


19  Wp  assume  that  hp  is  not  referring  to  a  case  in  which  he  joined,  on  his  last  day  in 
office,  finding  a  chamber  of  commerce  to  be  an  "employer, "  and  holding  the  Pearl  Button 
decision  to  he  distinguishable  on  its  facts.  Matter  of  Blue  Ridge  Shirt  Manufacturing  Co., 
70  N.  L.  R.  B.  741  (decided  August  26,  1946). 


1910  LABOR   RELATIONS   PROGRAM 

tected  by  the  constitutional  guaranty  of  free  speech.     Nor  are  the  statements 
coercive  when  evaluated  in  the  context  in  which  they  were  made."  20 

Unless  the  proposal  is  intended  to  change  existing  law,  it  is  unnecessary.  If 
it  is  intended  to  change  the  law,  it  is  likely  to  provoke  needless  litigation  and 
stimulate  attempts  to  interfere  with  self-organization.21  If  its  purpose  is  only 
to  protect  expressions  of  opinion,  it  may  be  surplusage,  because  the  first  amend- 
ment, which  binds  the  Board,  already  does  that.  We  can  readily  understand, 
however,  that  the  Congress  might  desire  to  reassure  those  of  our  fellow  citizens 
who  are  not  yet  familiar  with  recent  Board  and  court  decisions  in  free  speech 
cases,  especially  as  a  sacred  constitutional  right  is  involved.  But  there  is  danger 
that  in  giving  that  reassurance  by  legislation  you  might,  however,  unintention- 
ally, encourage  new  and  subtle  forms  of  coercion.  It  is  for  the  Congress  to  weigh 
the  important  values  involved. 

(6)  Interference  and  coercion  by  unions. — Section  5  (a)  of  S.  360  would  amend 
section  8  of  the  National  Labor  Relations  Act  to  make  it  an  unfair  labor  practice 
for  a  labor  organization  or  its  agents  to  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed  by  the  act."2  Would  fellow  em- 
ployees who  happen  to  be  shop  stewards  be  "agents"  under  this  definition?  What 
sort  of  union  electioneering  or  other  activity  would  be  "interference,"  and  what 
would  be  "coercion"  under  this  provision? 

The  proposal  is  not  a  new  one.  It  has  been  advanced  in  varying  forms  in  the 
past,  and  the  Board  has  on  a  number  of  occasions  expressed  its  views  to  the 
Congress. 

The  most  frequent  argument  made  for  the  proposal  is  that  it  is  necessary  in 
order  to  provide  "equal  treatment"  of  employers  and  labor  unions.  As  a  matter 
of  logic,  this  would  not  operate  as  a  truly  "equalizing"  amendment  in  practice.28 
It  makes  unions  and  their  agents  liable  twice  for  the  same  offense,  once  under 
State  and  once  under  Federal  law.  Employers  run  no  such  double  risk  for  inter- 
fering with  their  employees'  rights.  True  "equality"  would  require  that  improper 
conduct  by  unions  and  their  leaders,  now  already  subject  to  local  criminal  law 
and  penalties,  should  hereafter  result  only  in  "cease  and  desist"  orders  by  the 
Board  as  do  employer  unfair-labor  practices.  This  is  an  equalization  that  no 
one  has  suggested  and  which  we  certainly  do  not  urge. 

We  question  whether,  in  practice,  this  amendment  would  prove  particularly 
useful  either  to  employers  or  to  the  employees  whom  it  purports  to  protect 
against  certain  conduct  by  unions  and  their  agents.  The  effective  remedy  for 
such  offenses  must  be  a  quick  one:  arrest,  criminal  trial  (by  jury  where  appro- 
priate), fine  or  imprisonment  upon  conviction — not  an  administrative  hearing 
followed  some  months  or  years  later  by  a  mere  cease  and  desist  order.  The 
remedy  would  not  only  be  slow,  but  much  less  severe  than  that  already  available 
under  criminal  statutes.  It  would  seek  to  apply  the  educational  techniques  of  a 
remedial  statute  to  offenses  that  call  for  a  policeman. 

We  believe  that  the  committee  should  consider  carefully  the  practical  conse- 
quences of  having  the  Federal  Government  take  over  such  police  functions.     De- 


20  On  the  Board's  recent  requirement  that  unfair  labor  practices  be  reasonably  contem- 
poraneous as  a  condition  of  using  them  to  appraise  the  coercive  character  of  a  speech,  see 
Matter  of  Fisher-Governor.  71  N.  L.  R.  B.  1291,  and  Matter  of  LaSalle  Steel  Comvanv. 
72  N.  L.  R.  B.  78.  decided  February  6,  1947.  Further  decisions  involving  the  Clark 
Brothers  principle  (70  N.  L.  R.  B.  802)  have  been  withheld  pending  court  review  of  that 
case. 

See  address  of  Chairman  Paul  M.  Herzog  dated  September  9,  1946,  before  Printing  In- 
dustry of  America,  entitled  "Words  and  Acts;  Freedom  of  Speech  and  the  National  Labor 
Relations  Act.''  "*  *  *  The  question  in  every  such  case  is  whether,  in  fact,  the  em- 
ployer's conduct  does  or  does  not  constitute  coercion.  If  it  does,  he  cannot  successfully 
invoke  the  Constitution  of  the  United  States ;  if  it  does  not,  that  same  Constitution 
provides  him  with  an  impregnable  shield." 

21  It  is  difficult  to  determine  what  impact  sec.  5  (d)  would  have  on  the  Sunreme  Court's 
doctrine  in  the  Virginia  Electric  case  (314  U.  S.  469,  477)  to  the  following  effect  :  "*  *  * 
conduct,  though  evidenced  in  part  by  speech,  mav  amount,  in  connection  with  other 
circumstances,  to  coercion  within  the  meaning  of  the  act.  If  the  total  activities  of  an 
employer  restrain  or  coerce  his  employees  in  their  free  choice,  then  those  employees  are 
entitled  to  the  protection  of  the  act.  And  in  determining  whether  a  course  of  conduct 
amounts  to  restraint  or  coercion,  pressure  exerted  vocally  by  the  employer  may  no  more 
be  disregarded  than  pressure  exerted  in  other  ways." 

It  is  also  hard  to  tell  whether  th»  amendment  would   open  the  door  to  emnlovers  to 
interfere  with  their  employees'  free  choice  "throusrh  allurements  rather  than  coercion,"  a 
practice  held  to  violate  the  act  by  the  Seventh  Circuit.     Western  Cartridge  v.  N.  L.  R.  B. 
134  V.  2d  240.  244 

22  The  othpr  unfair  labor  practice  against  unions  created  by  the  bill,  that  of  refusal  to 
bar^nin,  is  discussed  under  sec.  TV  (d). 

23  See  article  by  Win.  M.  Leiserson  in  The  Wagner  Act:  After  Ten  Years,  pp.  118-120, 
on  the  ease  with  which  one  misconceives  the  real  meaning  of  the  term  "equality"  in  labor- 
relations  legislation. 
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spite  the  apparent  failure  of  State  and  local  law-enforcement  officers  to  act  ef- 
fectively to  prevent  such  misconduct  in  a  few  instances  that  became  conspicuous, 
we  doubt  whether  there  is  sufficient  compelling  evidence  that  they  are  generally 
so  impotent  in  handling  these  matters  to  warrant  the  Federal  Government  in 
intruding  upon  their  jurisdiction  at  great  expense  to  itself.  Some  of  the  States 
have  seen  fit  to  deal  with  these  matters  administratively  through  their  State 
labor  boards.24 

It  is  not  for  us,  as  your  trustees,  to  pronounce  final  judgment  on  the  policy 
questions  involved,  for  they  are  necessarily  your  responsibility.  We  believe, 
however,  that  we  should  call  your  attention  to  the  fact  that  the  enactment  of 
section  5  (a)  of  S.  360  would  undoubtedly  overwhelm  the  Board  with  cases  during 
the  first  few  years.  The  Board  would  have  to  increase  its  staff  tremendously  to 
investigate  the  many  charges  of  this  character  which  would  be  filed,  either  on  an 
original  basis  or  in  the  nature  of  counter-charges  where  employer  violations  of 
existing  law  are  already  the  subject  of  investigation.25    Litigation  would  grow. 

Section  5  (a)  would  modify  radically  the  rather  limited  objectives  of  the 
Wagner  Act  as  passed  in  1935.  Those  objectives  were  recited  in  the  report  of 
the  Senate  Committee  on  Education  and  Labor  that  year,  in  rejecting  a  similar 
proposal  (S.  Rept.  No.  573,  74th  Cong.,  1st  sess.,  p.  16)  : 

"The  *  *  *  [act]  prohibits  employers  from  interfering  with  the  right  of 
employees  to  organize.  The  corresponding  right  of  employers  is  that  they 
should  be  free  to  organize  without  interference  on  the  part  of  employees;  no 
showing  has  been  made  that  this  right  of  employers  to  organize  needs  Federal 
protection  as  agninst  employees.  Regulation  of  the  activities  of  employees  and 
labor  organizations  in  regard  to  the  organization  of  employees  is  no  more  ger- 
mane to  the  purposes  of  this  bill  than  would  be  regulation  of  activities  of  em- 
ployers and  employer  associations  in  connection"  with  the  organization  of  em- 
ployers in  trade  associations. 

"This  erroneously  conceived  mutuality  argument  is  that  since  employers  are 
to  be  prohibited  from  interfering  with  the  organization  of  workers,  employees 
and  labor  organizations  should  also  be  prohibited.  *  *  *  To  say  that  em- 
ployees and  labor  organizations  should  be  no  more  active  than  employers  in  the 
organization  of  employees  is  untenable;  this  would  defeat  the  very  object  of 
the  bill."     [Italics  ours.] 

If  the  Congress  should  decide  that  the  national  policy  ought  now  to  be  changed 
so  as  to  extend  the  purposes  of  the  act  to  include  guardianship  of  the  different 
interests  which  section  5  (a)  would  protect,  the  Board  will,  of  course,  perform 
its  duty  as  unflinchingly  as  it  has  in  administering  the  provisions  of  the  present 
statute.  Effective  administration  of  these  added  responsibilities  would  not  be 
possible,  however,  unless  the  Board  were  given  sufficient  appropriations  to 
expand  its  staff,  as  we  assume  that  the  Congress  would  not  wish  us  to  construe 
its  action  in  passing  such  legislation  as  a  mandate  to  neglect  the  important  duties 
already  imposed  upon  the  Board  by  the  Wagner  Act. 

(c)  Company-dominated  unions. — Section  6  of  S.  360  would  amend  the  Na- 
tional Labor  Relations  Act  to  permit  unions  which  the  Board  has  ordered  dis- 
established because  of  employer  domination  to  participate  in  Board  elections. 
Section  7  of  the  bill  would  prohibit  the  Board  from  issuing  an  order  to  dis- 
establish a  company-dominated  union,  unless  "under  similar  circumstances"  it 
would  issue  the  same  order  with  respect  to  an  affiliated  union.  It  would  destroy 
much  of  the  effectiveness  of  section  8  (2)  of  the  present  act.  . 

Implicit  in  these  proposals  is  the  suggestion  that  the  Board  is  administering 
the  act  to  the  disadvantage  of  independent  unions  and  to  the  advantage  of 
affiliated  unions.  We  have  had  occasion  to  reply  to  an  assertion  of  this  kind  in 
our  statement  already  submitted  at  the  request  of  this  committee  in  answer  to 
the  testimony  of  Mr."  Earl  Reed,  representing  the  Weirton  Steel  Co.  Because 
the  issue  is  an  important  one  and  because  we  believe  that  the  enactment  into 
law  of  the  proposals  contained  in  sections  6  and  7  would  bring  about  an  unwise 
change  in  Board  practice,  we  feel  compelled  to  repeat  some  of  the  discussion 
contained  in  that  statement. 


2*  Wisconsin  and  Pennsylvania,  for  example,  have  conferred  such  authority  on  their 
boards.  Very  few  cases  have  been  filed  in  Pennsylvania,  but  the  Wisconsin  experience  is 
quite  full. 

25  Failure  to  enact  this  proposal  would  certainly  not  mean  that  the  Federal  Government 
condones  violence  or  serious  violations  of  law  by  labor  organizations  or  their  agents  or 
bv  employees.  This  Board  has  set  aside  or  postponed  elections  where  serious  violence  has 
occurred."  National  Tea  Co.,  41  N.  L.  R.  B.  774  ;  LaFollette  Shirt  Co..  65  N.  L.  R.  B.  952. 
Emplovee  violence  and  other  violations  of  law  is  discouraged  by  the  Board  through  its 
refusal  to  reinstate  those  directly  involved.  See  discussion  of  this  subject  and  cases 
cited  in  sec.  VI. 
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As  we  observed,  the  function  of  the  Board  is  to  insure  thiit  employees  remain 
unhampered  in  the  exercise  of  the  right  of  self-organization  so  that  they  may 
be  able  to  exercise  a  free  and  untrammeled  choice  of  bargaining  representatives, 
without  regard  to  whether  such  organization  or  representation  takes  the  form 
of  a  union  affiliated  with  a  national  body  or  one  wholly  unaffiliated.  The  un- 
fettered exercise  of  the  right  to  self-organization  may  be  obstructed  by  the 
existence  of  a  labor  organization  under  the  dominance  of  an  employer,  just  as 
genuine  collective  bargaining  is  thwarted  where  the  employees,  in  the  mistaken 
continued  belief  that  the  company-dominated  organization  affords  a  genuine 
agency  for  collective  bargaining,  choose  an  organization  which  is  in  reality 
incapable  of  functioning  in  that  capacity.  The  Supreme  Court  has  so  held.86 
(N.  L.  R.  B.  v.  Pennsylvania  Greyhound  Lines,  Inc.,  303  U.  S.  261,  270,  271; 
N.  L.  R.  B.  v.  Newport  News  Shipbuilding  rf  Dry  Dock  Co..  308  U.  S.  241,  250,  2~>1). 
The  theory  of  the  statute  is  that  employee  desire  under  the  circumstances  stems 
from  employer  domination,  and  therefore  is  not  free.  Thus  the  employer  will 
find  himself  on  both  sides  of  the  bargaining  table.  The  Board,  where  it  has 
found  unions  company  dominated  has  accordingly  used  its  power,  as  required  by 
section  8  (2)  of  the  National  Labor  Relations  Act,  to  disestablish  such  unions, 
for  only  by  the  disestablishment  of  company  dominated  unions  can  the  employees 
begin  to  exercise  a  free  and  untrammeled  choice  of  bargaining  representatives. 

It  is  true,  as  we  pointed  out  in  our  earlier  statement,  that  where  the  Board 
has  found  that  an  employer  has  assisted  or  coerced  its  employees  to  join  a  union 
affiliated  with  a  national  labor  organization,  it  has  not  ordered  the  disestablish- 
ment of  the  local.  But  this  is  so  because  assistance  to  a  local  union  chartered 
by  and  subject  to  the  constitution  and  bylaws  of  the  national  organization  can- 
not, in  practice,  extend  to  the  point  of  constituting  domination  by  the  employer. 
From  the  very  character  of  the  affiliation,  the  local  group  draws  strength  and 
direction  from  sources  outside  the  employer's  control ;  it  accordingly  cannot, 
at  least  for  any  extended  period  of  time,  be  used  as  a  mere  utensil  of  an  em- 
ployer to  deprive  employees  of  the  free  exercise  of  the  rights  guaranteed  by  the 
act.  The  local  union  can  hardly  be  said  to  be  the  creature  of  the  employer, 
inasmuch  as  it  is  the  creature  of  its  parent  body.  The  practice  by  the  Board 
in  these  cases  and  in  cases  involving  company-dominated  unions  is  shaped  by 
the  basic  difference  in  the  two  situations;  the  remedy  prescribed  in  both  cases 
is  designed"  to  restore  to  the  employees  the  rights  granted  them  by  the  act. 
Where  similar  circumstances  require  the  same  remedy,  the  Board  has  prescribed 
the  same  remedy.  Thus  the  practice  of  the  Board  of  setting  aside  contracts 
between  an  employer  and  an  independent  union  where  the  latter  has  received 
unlawful  assistance  from  the  employer,  but  is  not  found  to  be  dominated  or 
controlled  by  him,  is  followed  by  the  Board  in  cases  where  the  contracting  union 
is  affiliated  with  a  national  organization.  (See,  for  example,  Matter  of  Flotitt 
Products,  Die,  7o  N.  L.  R.  B.  119;  Matter  of  Q.  W.  Hume  Company,  71  N.  L.  R.  B. 
No.  81 ) . 

We  feel  compelled  to  emphasize  that  the  disestablishment  of  a  company-domi- 
nated union  does  not  preclude  the  employees  from  subsequently  selecting  an 
unaffiliated  union  as  their  bargaining  representative.  They  are  free  to  choose 
an  unaffiliated  or  affiliated  union  or  no  union  at  all.  The  sole  criterion  which 
the  Board  observes  is  the  statutory  one  that  the  employees  be  allowed  to  exercise 
their  choice  free  of  employer  interference  or  coercion.27  History  is  important 
in  applying  that  criterion. 


2nAs  Mr.  Justice  Stone  stated  (AT.  L.  R.  B.  v.  Pacific  Greyhound  Lines.  Inc.,  303  U.  S. 
272,  275,  February  28,  1938)  :  "In  ordering  withdrawal  of  recognition  of  the  Drivers' 
Association  by  respondent,  the  Board  pointed  out  that  a  mere  order  to  cease  the  unfair 
labor  practices  'would  not  set  free  the  employee's  impulse  to  seek  the  organization  which 
would  most  effectively  represent  him'  ;  that  continued  recognition  of  the  Drivers'  Associa- 
tion would  provide  respondent  'with  a  device  by  which  its  power  may  now  be  made  effective 
unobtrusively  almost  without  further  action  on  its  part.  Even  though  he  would  not 
have  freely  chosen'  the  association  'as  an  initial  proposition,  the  employee,  once  having 
chosen,  may  by  force  of  a  timorous  habit,  be  held  firmly  to  his  choice.  The  employee  must 
be  released  from  these  compulsions.'  "     [Italics  ours.] 

27  The  facts  are  clear  that  employees  have  been  protected  in  their  choice  of  unaffiliated 
unions.  Thus,  for  the  fiscal  year  ending  June  30,  1946,  of  270  cases  disposed  of  involving 
charges  of  company  domination,  only  51,  or  18.9  percent,  resulted  in  disestablishment  of 
the  aucused  union.  Moreover,  independent  nions  participated  in  722,  or  approximately 
11  percent  of  all  elections  and  cross-checks  conducted  by  the  Board  during  the  year,  win- 
ning 484,  or  67  percent,  of  the  contests  in  which  they  participated  (Eleventh  Annual 
Report.  N.  L.  R.  B.  Appendix  A,  tables  13  and  15).  Independent  unions  have  been  put 
on  the  ballot  in  89  percent  of  the  cases  in  which  they  have  petitioned  for  elections,  as 
compared  to  75  percent  in  the  case  of  the  AFL  and  78  percent  in  the  case  of  the  CIO. 
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Whether  a  union  organized  by  the  employees  in  a  plant  where  an  employer- 
dominated  union  once  existed  should  be  disestablished  by  the  Board  depends 
entirely  on  whether  employer-domination  extends  to  the  new  organization.  The 
facts  are  what  count,  and  they  differ  in  every  case.  Factors  considered  as  indi- 
cating company  domination  of  ;i  successor  include  identity  of  officers  and  leaders 
of  both  organizations,  similarity  in  organizational  structure,  bylaws,  and  con- 
stitution, the  transfer  of  assets  from  the  old  to  the  new  organization,  and  favorit- 
ism by  the  employer  to  the  new  organization  as  against  a  rival  legitimate  union. 
The  Board  also  considers  whether  an  alleged  successor  to  an  old  employer-domi- 
nated union  has  actually  freed  itself  of  the  taint  of  illegality  of  its  predecessor. 
In  this  connection,  the  Board  regards  as  controlling  whether  the  effects  of  the 
employer's  domination  of  the  earlier  organization  was  effectively  dissipated  before 
the  formation  of  the  alleged  successor  organization,  so  that  the  employees  who 
joined  the  successor  or  designated  it  as  their  bargaining  representative  were  in 
fact  able  to  exercise  a  free  choice.  The  employer  must  announce  his  disinter- 
estedness in  the  employees'  future  choice;  he  must  bring  the  fact  of  disestablish- 
ment to  the  attention  of  the  employees.  If  he  does,  the  successor  is  immune. 
This  is  not  too  much  to  ask.  The  reasonableness  of  this  "fracture"'  requirement 
as  necessary  to  the  proper  guaranty  of  the  rights  of  employees  has  been  attested 
to  by  the  highest  courts.  (N.  L.  R.  B.  v.  Neivport  News  Shipbuilding  ami  Dry 
Dock  Co.,  308  U.  S.  241,  2")0:  Westinghouse  Electric  &  Manufacturing  Co.  v. 
N.  L.  R.  B.,  112  F.  2d  657,  6(50-(j61  (C,  C.  A.  2),  affd  per  curiam  312  U.  S.  660 ).28 

The  proposal  that  the  Board  be  prohibited  from  issuing  an  order  disestablishing 
company-dominated  unions  and  that  such  unions  be  permitted  to  participate  in 
Board  elections  possess  a  superficial  appeal  that  cannot  stand  the  test  of  the 
basic  facts.  The  very  nature  of  company-dominated  unions  operates  to  preclude 
such  organizations  from  representing  adequately  the  interests  of  the  employees; 
it  denies  employees  the  exercise  of  complete  freedom  or  association,  self-organ- 
ization, and  designation  of  representatives  of  their*  own  choosing,  with  the  con- 
sequent obstruction  of  true  collective  bargaining.  To  enact  these  proposals  into 
law  would  encourage  the  resuscitation  of  the  company-dominated  union  of  1933 
and  revive  the  spectacle  of  employers  sitting  on  both  sides  of  the  table  in  bar- 
gaining negotiations.     It  would  not,  in  our  opinion,  help  truly  independent  unions. 

(d)  Refusal  to  bargain. —  (1)  Section  5  of  S.  360  redefines  collective  bargaining 
and  also  makes  it  an  unfair  labor  practice  for  a  union  to  refuse  to  bargain.  The 
Board  now  holds,  under  the  present  act,  that  the  failure  of  a  union  to  bargain 
may  make  it  impossible  to  test  whether  an  employer  has  also  refused  to  bargain.29 
Whether  this  doctrine  should  be  extended  by  imposing  an  affirmative  obligation 
is  a  matter  for  the  Congress  to  decide  and  to  implement.  It  is  appealing  because 
the  aim  of  the  Act  is  to  encourage  effective  collective  bargaining.  In  all  candor 
we  must  express  a  doubt  whether,  in  practice,  such  an  amendment  would  prove 
particularly  useful  to  the  employers  who  urge  it,  because  it  merely  imposes  upon 
labor  organizations  the  obligation  to  perform  the  very  function  that  they  were 
created  to  perform.  In  any  event,  the  standard  should  be  no  more  stringent  than 
that  imposed  upon  employers  by  the  present  statute,  and  the  remedy — an  order 
to  bargain  in  the  future — no  different. 

(2)  There  is  serious  objection  to  the  definition  given  to  collective  bargaining 
in  the  proposed  amendment.  The  proposed  section  would  dilute  the  obligation 
on  both  unions  and  employers  to  bargain  to  a  mere  duty  "to  meet  *  *  *  to 
confer."  What  is  omitted  is  significant ;  namely,  the  obligation  to  endeavor  in 
good  faith  to  reach  an  agreement.     As  the  Supreme  Court  has  stated  (N.  L.  R.  B. 


28  As  Judge  Learned  Hand  stated  in  the  Westinghouse  case,  "*  *  *  the  employees  at 
large  had  not  been  advised  that  the  company  was  wholly  Indifferent  whether  they  joined 
the  new  union,  and  that,  as  it  might,  and  probably  did,  appear  to  be  a  successor  of  the 
old,  the  separation  should  have  been  made  plain,  and  with  it  the  discontinuance  of  any 
continued  countenance  from  the  employer.  The  theory  is  that  in  cases  such  as  this,  where 
an  unaffiliated  union  seems  to  the  employees  at  large  to  have  evolved  out  of  an  earlier 
joint  organization  of  employer  and  employees,  the  Board  may  take  it  as  datum,  in  the 
absence  of  satisfactory  evidence  to  the  contrary,  that  the  employees  will  suppose  that  the 
company  approves  the  new,  as  it  did  the  old,  and  that  their  choice  is  for  that  reason  not 
as  free  as  the  statute  demands.'' 

-;>  Matter  of  Times  Publishing  Company,  72  N.  L.  R.  B.,  No.  128.  "The  test  of  good 
faitli  in  bargaining  that  the  act  requires  of  an  employer  is  not  a  rigid  but  a  fluctuating 
one,  and  is  dependent  in  part  upon  how  a  reasonable  man  might  be  expected  to  react  to 
the  bargaining  attitude  displayed  by  those  across  the  table.  It  follows  that,  although 
the  act  imposes  no  affirmative  duty  to  bargain  upon  labor  organizations,  a  union's  refusal 
to  bargain  in  good  faith  may  remove  the  possibility  of  negotiation  and  thus  preclude  the 
existence  of  a  situation  in  which  the  employer's  own  good  faith  can  be  tested.  If  it  cannot 
be  tested,  its  absence  can  hardly  be  found." 
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v.  Sands  Mfg.  Co.,  306  U.  S.  332),  "The  legislative  history  of  the  Act  goes  far  to 
indicate  that  the  purpose  of  the  statute  was  to  compel  employers  to  bargain  col- 
lectively with  their  employees  to  the  end  that  employment  contracts  binding  on 
both  parties  should  be  made." 

This  proposed  change  is  in  some  respects  the  touchstone  of  the  committee's 
problems.  It  applies  a  mechanical  test  to  a  state  of  mind.30  To  those  genuinely 
interested  in  encouraging  collective  bargaining,  any  such  change  is  unthinkable ; 
it  could  only  be  devised  by  one  uninterested  in  that  result.  Before  passing  the 
act  the  Senate  stated  (Senate  report  on  NLRA,  74th  Cong.,  1st  sess.,  No.  573,  p. 
12),  "a  guarantee  of  the  right  to  bargain  collectively  is  a  mere  delusion  if  it  is 
not  accompanied  by  the  correlative  duty  on  the  part  of  the  other  party — to  nego- 
tiate with  them  in  a  bona  fide  effort  to  arrive  at  a  collective-bargaining  agree- 
ment." 

This  does  not  mean,  as  is  frequently  and  carelessly  asserted,  that  an  employer 
must  make  concessions."  A  counterproposal  and  a  concession  are  vastly  different 
things;  wholly  valid  counterproposals  may  merely  slate  existing  conditions.  The 
failure  to  make  a  counterproposal  (as  distinguished  from  a  concession)  may  be 
evidence  of  bad  faith — that  is,  of  an  intent  under  no  circumstances  to  reach 
agreement — but  that  is  all.  And  we  have  found  in  many  cases  that  an  employer 
has  bargained  in  good  faith  even  though  he  made  no  counterproposals,  let  alone 
concessions  (see,  e.  g.,  Easton  Publishing  Co.,  10  N.  L.  R.  B.  389;  Allied  Yarns 
Corp.,  26  N.  L.  R.  B.  1440;  National  Hardware  Co.,  55  N.  L.  R.  B.,  71;  Central 
Minerals  Co.,  59  N.  L.  R.  B.,  757). 

To  amend  the  act  to  say,  as  section  5  (c)  of  S.  360  would  do,  that  "the  obliga- 
tion does  not  *  *  *  require  the  making  of  a  counterproposal"  is  to  deprive 
the  Board  of  one  of  the  readiest  indicia  for  determining  whether  bargaining  is 
being  conducted  in  good  faith. 

V.    AMENDMENTS    AFFECTING    SECTION    9    OF   THE    NATIONAL    LABOR    RELATIONS    ACT — 
REPRESENTATION  PROCEEDINGS 

S.  360  amends  section  9  of  the  National  Labor  Relations  Act  in  four  major  ways 
by  creating  changes  in  regard  to  (1)  the  majority  rule,  (2)  the  appropriate  unit, 
(3)  employer  petitions  and  petition  to  decertify,  and  (4)  judicial  review  of 
representation  proceedings.  The  first  three  will  be  discussed  in  order  here ;  the 
fourth  can  be  more  appropriately  covered  in  the  section  on  Board  procedure.32 
We  also  deal  with  Board  power  and  policy  and  jurisdictional  or  interuniou 
controversies.. 

(1)  Majority  rule:  Functions  of  exclusive  representatives. —  (a)  Instead  of 
representatives  selected  by  majority  being  exclusive  agents  for  purposes  of  col- 
lective bargaining  in  respect  to  rates  of  pay,  wages,  hours  of  employment,  or 
other  conditions  of  employment,  they  are  exclusive  agents  for  bargaining  in  re- 
spect to  rates  of  pay,  wages,  hours,  or  other  working  conditions. 

This  might  easily  be  construed  to  withdraw  statutory  protection  from,  or  to 
forbid,  bargaining  with  respect  to  pension  plans,  fines  for  work  stoppages,  wel- 
fare funds,  use  of  union  labeled  goods,  hiring-hall  arrangements,  and  other  mat- 
ters frequently  not  considered  "working  conditions."  The  appropriate  scope  of 
collective  bargaining  cannot  be  defined  in  a  phrase;  it  depends  upon  the  indus- 
try's custom  and  history,  the  previously  existing  employer-employee  relation- 
ship, technological  problems  and  demands,  and  other  factors.  It  may  vary  with 
changes  in  industrial  structure  and  practice.  Our  own  experience  with  the 
problem  leads  us  to  suggest  that  the  matter  be  left  to  the  administrative  dis- 
cretion of  those  with  skill  and  time  to  consider  each  problem  on  its  merits,  imb- 
ject  to  review  by  the  courts. 

(ft)  The  proviso  to  section  9  (a)  is  changed  by  S.  360  so  that  any  individual  or 
group  may  not  only  present  grievances  to  his  employer  (which  is  entirely  proper), 
but  also  "adjust  such  grievances,  without  the  intervention  of  the  bargaining 
representative,  so  long  as  the  adjustment  does  not  violate  the  terms  of  a  col- 
lective-bargaining contract  or  agreement  then  in  effect." 


39  The  present  test  is,  as  found  by  the  Fifth  Circuit  Court  of  Appeals,  "to  enter  into 
discussion  with  an  open  and  fair  mind,  and  a  sincere  purpose  to  find  a  basis  of  agreement 
touching  wages  and  hours  and  conditions  of  labor."  (Globe  Cotton  Mills  v.  N.  L.  R.  B., 
103  F.  2d  91,  94  C.  C.  A.  5),  March  30,  1939). 

31  See  also  the  detailed  reply  to  testimony  of  witness  Graham  at  p.  18  of  attached 
statement. 

32  See  sec.  VII,  infra. 
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This  proposed  amendment  to  the  proviso  is  a  serious  impingement  on  the  au- 
thority of  the  exclusive  bargaining  agent  to  act  for  the  whole  unit.  It  can 
readily  provide  a  device  for  destroying  the  union's  status  in  the  plant,  by  playing 
off  individual  employees  against  the  group.  Moreover,  in  practice  it  may  well 
result  in  complete  individual  bargaining  on  all  subjects  despite  the  selection  of 
an  exclusive  bargaining  agent,  because  there  is  no  provision  for  determining 
whether  the  individual  bargain  in  a  particular  instance  violates  the  collective 
agreement,  nor  does  the  bill  say  who  shall  make  that  determination.  It  should 
be  noted,  further,  that  an  individual  bargain  on  a  grievance  may  affect  all  other 
employees,  even  though  it  does  not  necessarily  violate  the  terms  of  the  collective 
bargaining  contract. 

Even  more  serious  is  the  impingement  on  the  bargaining  representative's  au- 
thority after  it  is  certified,  but  before  it  has  been  able  to  enter  into  a  contract 
with  the  employer.  Individual  bargaining  then  could  well  disrupt  all  efforts 
at  collective  bargaining,  particularly  where  an  employer  in  the  handling  of 
grievances  demonstrated  that  employees  could  gain  more  advantages  through 
bargaining  individually  than  through  their  bargaining  agent. 

The  amendment  would  seriously  weaken  the  position  of  a  duly  selected  bar- 
gaining agent.  It  would  destroy  the  rule  of  the  Hughes  Tool  case  (56  N.  L.  R.  B. 
981),  in  which  Board  Member  Reilly  participated  and  which  was  upheld  by 
the  Fifth  Circuit  (147  F.  2d  69). 

(2)  Appropriate  units. — Section  9  (b)  is  amended  so  that  (a)  no  unit  of  more 
than  one  "plant"  can  be  appropriate,  although  owned  by  the  same  company,  un- 
less separate  ballots  have  been  conducted  for  each  plant  and  a  majority  in  each 
selects  the  same  representative;  (b)  no  unit  combining  "professionals"  and  non- 
professionals is  appropriate  under  any  circumstances  ;  (c)  a  "craft"  unit  may  not 
be  held  inappropriate  merely  because  of  a  previous  Board  determination,  unless 
a  majority  of  the  craft  vote  against  separate  representation. 

The  amendment  regarding  "plants"  would  leave  the  Board  no  discretion  in 
multi-plant  situations  and  might  be  seriously  disturbing  in  some  industries  where 
multi-plant  bargaining  has  been  in  effect  for  some  time.  Employers  have  voiced 
a  preference  for  such  units  in  a  considerable  number  of  the  Board's  cases.  The 
amendment  would  often  prevent  the  certification  of  a  single  union  in  plants  that 
are  almost  contiguous,  and  would  force  the  Board  to  disregard  the  practical 
effect  of  frequent  transfer's  of  employees  from  one  such  plant  to  another.  This 
issue  has  nothing  to  do  with  the  problem  of  industry-wide  bargaining. 

The  second  change  would  force  "professional"  employees  into  a  unit  of  their 
own,  whether  they  desired  it  or  not  and  whether  there  were  1  or  100  professional 
employees  involved.  Such  a  rigid  and  arbitrary  departmentalization  does  not 
seem  warranted.  This  amendment  does  not  even  permit  the  Board  (as  does  the 
eraft  amendment)  to  poll  professional  employees  to  determine  whether  or  not 
they  desire  to  bargain  separately.  That  has  actually  been  our  practice  in  most 
such  situations,  except  where  we  use  our  discretion  to  segregate  them.  The 
Board  has  very  rarely  merged  real  professionals  in  the  same  unit  with  other 
employees.  (See  Matter  of  Hudson  Motor  Car  Co.,  45  N.  L.  R.  B.  55;  Matter  of 
Link-Belt  Co.,  64  N.  L.  R.  B.  1095 ;  Matter  of  Southern  California  Gas  Co.,  65 
N.  L.  R.  B.  543 ;  Matter  of  Consolidated  Vultee  Aircraft  Corp.,  69  N.  L.  R.  B.  860.) 

The  "craft  unit"  amendment  undoubtedly  would  help  relieve  the  Board  of 
one  of  its  most  difficult  problems.  Frankly,  purely  from  the  personal  standpoint 
of  the  individual  Board  members,  it  would  have  the  advantage  of  lightening 
their  burden  by  eliminating  their  discretion  in  many  delicate  craft  severance 
cases  where  the  AFL  and  CIO  differ  most  sharply.  In  all  good  conscience, 
however,  as  public  servants  endeavoring  to  do  that  which  will  best  achieve  in- 
dustrial peace  through  collective  bargaining,  we  cannot  urge  that  we  be  de- 
prived of  discretion  to  determine  the  appropriate  unit  in  these  difficult  craft 
severance  cases.  We  suggest  that  the  committee  weigh  the  testimony  of  the 
witnesses  of  the  American  Federation  of  Labor  and  the  Congress  of  Industrial 
Organizations  on  this  issue.    We  limit  ourselves  to  a  statement  of  the  problem. 

In  the  years  1943  and  1944  (the  last  period  for  which  such  a  compilation  was 
made)  the  American  Federation  of  Labor  in  57  percent  of  their  petitions  requested 
an  industrial  unit,  as  did  the  CIO  in  75  percent  of  theirs.  National  independent 
unions  made  similar  requests  in  61  percent  of  their  petitions,  as  did  local  inde- 
pendent unions  in  57  percent  of  theirs.  Employers  during  the  same  period  re- 
quested industrial  units  in  46  percent  of  the  Board's  representation  cases,  multi- 
plant  industrial  units  in  25.5  percent,  departmental  or  semi-industrial  units  in 
16  percent,  craft  units  in  5.5  percent,  and  other  types  in  7  percent  of  cases. 
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The  Board  lias  handled  "craft-unit"  cases  in  accordance  with  the  facts  pre- 
sented : 

1.  In  cases  in  which  a  craft  union  has  shown  substantial  membership  in  a 
group  of  craft  employees  and  has  claimed  that  a  craft  unit  is  appropriate  and  no 
other  union  has  made  a  conflicting  claim,  the  Board  has  held  that  the  craft  unit 
was  appropriate. 

2.  In  cases  in  which  a  craft  union  claims  a  craft  unit  to  he  appropriate  and  a 
rival  union  claims  that  a  larger  unit  is  appropriate,  and  where  the  considerations 
in  favor  of  either  type  of  unit  are  evenly  halanced,  the  Board  usually  applies  the  so- 
called  Globe  doctrine.  (Matter  of  Globe  Machine  and  Stamping  Co.,  3  N.  L.  R.  B. 
294  (1937).)  This  doctrine  permits  the  employees  in  the  craft  group  to  decide 
for  themselves,  by  secret  ballot,  whether  they  desire  to  be  in  a  separate  craft  unit 
or  to  be  part  of  a  larger  unit.  Hundreds  of  such  elections  are  held  every  year 
as  a  matter  of  course. 

3.  The  American  Can  Company  case  (13  N.  L.  R.  B.  1252,  decided  in  1939) 
declared  another  principle.  It  is  that  principle  which  would  he  primarily  affected 
by  the  proposed  amendment,  as  it  would  require  the  Board  to  conduct  a  Globe 
self-determination  election  upon  demand  of  a  seceding  craft  group  regardless 
of  a  past  history  of  bargaining  on  an  industrial  basis.  In  the  original  American 
Can  decision,  Dr.  Leiserson  wrote  :  "the  Board  is  not  authorized  by  the  act  to  split 
the  appropriate  unit — established  by  collective  bargaining  ami  embodied  in  a  valid 
exclusive  bargaining  contract.  In  any  appropriate  unit  it  is  to  be  presumed  that 
there  will  be  dissatisfied  groups  from  time  to  time.  To  permit  such  small  groups 
to  break  up  a  unit  established  and  maintained  by  a  bona  fide  collective-bargaining 
contract  against  the  will  of  a  majority  of  the  employees  here  bound  by  the  con- 
tract would  make  stability  and  responsibility  in  collective  bargaining  impossible." 

The  American  Can  doctrine  is  not  a  rigid  one,  and  has  been  departed  from 
where  the  facts  warranted.  There  have  been  many  exceptions  in  favor  of  craft 
unions.  (General  Electric  Co.  (Lynn  River  Works  and  Everett  Plant),  58 
N.  Lt  R.  B.  57;  International  Minerals  and  Chemical  Corp..  71  N.  L.  R.  B.  87S). 
The  Board  in  deciding  in  each  case  whether  severance  of  a  craft  should  be 
allowed,  considers  that  all  factors  that  are  pertinent,  including,  among  others : 
The  length  and  character  of  the  history  of  industrial  bargaining,  the  identifiable 
character  of  the  craft,  the  duration  and  vigor  of  its  membership,  whether  the  in- 
dustrial union  had  been  bargaining  for  it  effectively,  industry  or  company  pat- 
terns of  collective  bargaining,  and  whether  the  employees  had  ever  had  a  chance 
to  vote  before  on  the  craft-tinit  issue.  Consideration  of  these  important  elements 
would,  of  course,  be  eliminated  under  the  proposed  amendment.  Craft  severance 
would  be  required  in  every  case,  despite  the  traditions  of  the  industry  or  the  pos- 
sible desires  of  the  employer. 

When  the  history  of  labor  organization  has  demonstrated  that  a  certain  craft 
group  can  function  successfully  as  a  separate  unit,  there  is  every  reason  for  estab- 
lishing that  group  as  a  separate  bargaining  unit,  if  a  majority  of  that  craft 
group  so  desires,  even  though  the  overwhelming  majority  of  the  other  employees 
may  wish  to  bargain  on  the  basis  of  a  larger  unit.  In  the  absence  of  a  past  history 
of  successful  collective  Dargaining  upon  a  craft  basis,  however,  there  may  be 
little  to  be  gained  by  permitting  smaller  groups  to  split  off  from  preexisting 
larger  groups  at  will,  thereby  diffusing  and  greatly  weakening  the  bargaining 
power  of  the  large  majority  of  the  employees.  In  many  instances,  it  would  also 
complicate  problems  for  employers  in  the  mass-production  industries,  whose 
opinion,  we  believe,  should  be  sought  by  the  committee  before  final  action  is  taken 
on  this  amendment. 

3  (a)  Employer  petitions. — The  present  rules  of  the  Board,  effective  since  1940, 
provide  that  an  employer  may  file  a  petition  where  two  or  more  labor  organiza- 
tions have  presented  conflicting  claims  that  each  represents  a  majority  of  the 
employees  in  an  appropriate  unit.  This  helps  an  employer  faced  with  one  type 
of  jurisdictional  dispute.  S.  360  changes  this  to  provide  that  an  employer  may 
also  file  a  petition  when  one  labor  organization  has  presented  a  claim  to  be  recog- 
nized. As  a  matter  of  fact,  the  Board  could  accomplish  this  objective  by  chang- 
ing its  own  rules  administratively,  and  then  avoid  abuses  by  the  exercise  of 
discretion. 

Where  questions  of  continuing  majority  are  involved,  the  change  would  be  less 
objectionable  if  some  discretion33  were  allowed  the  Board  to  dismiss  such  a  peti- 


33  Note  the  discretion  allowed  to  the  New  York  State  Labor  Relations  Board  under  sec. 
705  of  that  State  act.  as  amended  by  the  bills  recommended  by  the  Ives  committee  several 
years  ago. 
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tion,  if  there  was  not  a  reasonable  basis  for  anyone  to  doubt  that  the  labor  organi- 
zation still  represented  a  majority  of  the  employees,  or  was  filed  to  frustrate 
collective  bargaining  under  a  prior  order."4  The  bill  as  presently  written  would 
permit  every  employer  at  the  close  of  each  contract  period  (or  even  possibly  in 
mid-term)  to  reopen  the  question  of  the  bargaining  agent's  majority  status,  al- 
though the  employer  knew  that  that  agent  still  represented  a  majority  of  his 
employees.  Hearing  and  an  election  would  be  mandatory  once  the  new  "Divi- 
sion" had  processed  the  case.  Employers  seeking  to  avoid  collective  bargaining 
would  thus  acquire  a  useful  device  for  delay  ;  unions  would  be  compelled  to  engage 
in  election  campaigns  at  the  close  of  each  bargaining  term  and  tempted  to  make 
unreasonable  demands  to  hold  the  allegiance  of  the  employees.  This  practice 
could  only  serve  to  impair  the  stability  of  bargaining  relationships.  We  there- 
fore suggest  that  if  the  right  of  employer  petition  is  to  be  enacted  into  law — a 
matter  winch  the  Congress  must  decide — tbe  I'.oard  should  be  vested  with  discre- 
tion to  dismiss  such  petitions  administratively  at  any  time,  once  the  facts  showed 
that  the  asserted  doubt  concerning  the  majority  status  of  a  bargaining  repre- 
sentative was  unfounded  in  fact.35  Today,  if  an  employer  doubts  a  union's  major- 
ity status  in  good  faith,  he  need  only  decline  to  bargain.  The  Board  will  not 
compel  him  to  do  so,  unless  he  is  proven  wrong  in  a  proceeding  under  section 
8  (5)  of  the  act. 

In  the  quite  different  situation  where  a  single  union  is  coming  on  the  scene  for 
the  first  time,  employer  petitions  would  be  less  likely  to  impair  collective  bargain- 
ing, provided  that  the  Board  were  clearly  authorized  not  to  proceed  to  an  election 
if  the  petition  was  intended  to  force  a  premature  test  of  the  union's  strength  when 
it  was  only  beginning  to  attract  the  employees'  allegiance.  A  demand  for  exclu- 
sive bargaining  rights,  with  or  without"  a  claim  of  majority,  should  always  be  a 
prerequisite  to  ordering  an  election  in  such  a  situaton. 

3  (ft)  Petitions  to  Decertify. — Under  section  (5  of  S.  360,  section  9  of  the  Na- 
tional Labor  Relations  Act  is  amended  to  allow  a  petition  for  an  election  to  be 
filed  by  employees  who  assert  that  "the  individual  or  labor  organization  which  has 
been  certified  or  is  being  currently  recognized  by  their  employer  as  the  bargaining 
representative  is  no  longer  a  representative  as  defined  in  section  9  (a)."  Such 
a  petition  would  be  purely  negative,  filed  by  persons  who  do  not  want  a  collective 
ba  rga  ining  represent  a  five.37 

We  assume  that  everyone  agrees  that  once  a  certification  has  issued  it  should  be 
valid  for  a  reasonable  period  of  time— normally  1  year38  and  not  subject  to  chal- 
lenge during  that  period.  Otherwise  stability  could  be  disturbed  at  the  whim 
of  any  group  of  employees  who  decided  that  they  had  made  a  mistake.  Further 
we  assume  that  where  the  certified  representative  and  the  employer  have  entered 
into  a  legal  contract  all  parties,  including  the  employees,  should  be  bound  thereby 
to  its  expiration.  The  bill  as  drafted  would,  however,  make  no  provision  binding- 
employees  to  their  choice  under  such  circumstances.  A  petition  could  be  filed 
within  a  month  of  the  original  certification. 

Normally,  if  there  are  substantial  defections  from  a  certified  union  they  are 
brought  to  tlie  attention  of  the  employer,  who  then  refuses  to  renew  the  contract 
until  a  new  election  is  held.  If  the  union  does  not  then  represent  a  majority,  the 
issue  can  be  tested  by  refusal  to  bargain  proceedings  under  section  8  (5)  of  the 
act.3"  While  this  may  seem  a  roundabout  way  to  handle  the  problem,  we  are  not 
certain  that  the  suggestion  of  the  bill  is  a  better  one.  There  are  always  dissident 
groups  in  any  bargaining  unit.     To  give  them  complete  freedom  to  challenge  the 


34  This  provision  might  well  operate  to  upset  the  salutary  rule  enforced  by  the  Supreme 
Court,  which  holds  that  an  employer's  obligation  to  bargain  with  a  previously  certified 
union  is  not  destroyed  by  a  possible  subsequent  loss  of  majoritv  which  flowed  from  his 
unfair  labor  practices.  N.  L.  R.  B.  v.  Bradford  During  Association,  310  U.  S.  SIR.  339  ; 
I.  A.  M.  v.  .V.  /,.  R.  B.,  311  U.  S.  72,  82.  See  also  Franks  Brothers  v.  AT.  L.  R.  B.  321 
U.  S.  702. 

35  The  need  for  such  petitions  is  surely  less  pressing  today  than  it  may  have  been  when 
an  employer  could  have  been  open  to  a  War  Labor  Board  order  directing  him  to  make  a 
particular  contract  with  a  union  that  might  no  longer  represent  his  employees. 

36  See,  however.  Matter  of  Comex  Wine  and  Spirits.  4  N.  Y.  S.  L.  R.  B.  778. 

87  See  Matter  of  Tabardrey  Manufacturing  Company,  51  N.  L.  R.  B.  246.  Dismissal  of 
such  a  petition  does  not  operate  as  a  recertiflcation  of  the  union. 

3S  In  recent  decisions  the  Board  has  tendered  to  lengthen  the  period,  in  the  interest  of 
Stability  and  to  discourage  raiding.  This  is  analogous  to  the  problem  considered  in  the 
recent  Reed  Roller  Bit  case,  decided  February  26.  1947  (16-R-1854).  where  the  Board 
held  a  2-year  contract  immune  from  attack  by  another  union  throughout  its  term,  and 
declined  to  hold  an  election  during  its  second  year. 

39  Colonel  Life  Insurance  Co.  of  America.  65  N.  L.  R.  B.  58:  Toledo  Steel  Products  Co.. 
65  N.  L.  R.  B.  56  ;  Landis  Machine  Co.,  65  N.  L.  R.  B.  60.  Now  that  the  War  Labor  Board 
is  no  longer  in  existence,  thie  does  not  open  the  employer  to  any  risks  through  collateral 
proceedings  before  any  other  agency  of  government. 
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status  of  their  representative  at  any  time  means  that  employers  will  be  con- 
stantly harassed  by  elections,  that  the  certified  union  can  never  attain  a  secure 
position  and  will  tend  to  make  unreasonable  demands  to  hold  their  adherents,  and 
also  that  some  employers  will  be  given  an  inducement  to  stimulant  anti-union 
activity  among  their  employees.  While  there  are  arguments  both  ways,  our 
conclusion  is  that  encouragement  of  collective  bargaining  and  the  maintenance  of 
stable  relationships  already  established  weigh  the  scales  in  favor  of  advising 
against  the  proposal. 

(4)  Jurisdictional  disputes. — Under  the  National  Labor  Relations  Act,  of 
course,  the  Board  can  proceed  only  in  cases  involving  unfair  labor  practices  by 
employers  or  disputes  concerning  the  representation  of  employees  for  purposes  of 
collective  bargaining  with  their  employer.  It  does  not  handle  "jurisdictional 
disputes"  in  the  narrow  sense  of  that  term.  It  has  no  power  or  authority  to 
allocate  work  among  unions  or  to  determine  the  respective  jurisdiction  of  unions 
over  jobs,  as  such.  Our  union  findings  are  based  upon  existing  department  or 
job  grouping  not  upon  job  content  or  allocation.  Our  staff  is  not  skilled  in  such 
technical  matters.     Its  funds  are  inadequate  for  the  purpose. 

There  are,  however,  other  types  of  jurisdictional  disputes.  The  Board  has 
never  hesitated  to  proceed  in  otherwise  appropriate  unfair  labor  practice  or 
representation  disputes  under  the  act,  merely  because  the  case  might  also  involve 
a  jurisdictional  dispute  between  unions  which  were  not  coaffiliates  of  the  same 
parent  body.  Thus,  it  has  uniformly  and  without  exception  taken  cases  which 
involved  so-called  jurisdictional  controversies  between  labor  unions  affiliated  with 
the  AFL  on  the  one  hand  and  the  CIO  on  the  other,  and  also  those  between 
affiliated  and  independent  unions.  It  has  recognized  that  such  disputes  can- 
not normally  be  settled  peacefully  without  recourse  to  the  act.  Most  of  our 
elections  involving  two  unions  arise  out  of  controversies  of  this  character.40 

As  to  disputes  between  coaffiliates  of  the  same  parent  body,  however,  the  Board 
has  recognized  the  desirability  of  promoting  amicable  settlement  of  family 
disputes  within  the  family.  It  has  attempted  to  accommodate  its  duty  and  the 
public  policy  under  the  act  with  the  public  interest  in  such  internal  settlements. 
Accordingly,  in  such  cases  the  Board's  regional  directors  normally  advise  the 
parent  body  (AFL  or  CIO)  promptly  of  any  case  filed  and  refrain  from  proceed- 
ing for  10  days  to  2  weeks  in  order  to  give  the  parent  an  opportunity  to  explore 
an  amicable  internal  adjustment  of  the  controversy.  Where  there  appears  to 
be  little  or  no  likelihood  of  such  settlement  within  the  family,  the  director  pro- 
ceeds with  the  case  in  normal  course,  just  as  he  proceeds  with  other  cases. 

At  first  the  Board  was  reluctant  to  enter  such  controversies,  but  soon  found 
that  the  public  interest  required  that  it  do  so.  The  trend  has  been  increasingly 
in  that  direction.  As  early  as  1937,  the  Board  processed  cases  involving  disputes 
between  unions  affiliated  with  the  A.  F.  of  L.  which  were  involved  in  the  schism 
later  resulting  in  establishment  of  the  CIO  (Interlake  Iron  Corp.,  2  NLRB  1036) . 
Similarly,  the  Board  takes  jurisdictional  dispute  cases  where  one  of  the  co- 
affiliates  refuses  to  recognize  the  authority  of  the  parent  body  (Ha rbison-Walker 
Refractories  Co.,  43  NLRB  936),  or  has  not  "acceded  to  the  wishes"  of  the  parent 
(Foote  and  Davies  66  NLRB  416)  ;  or  where  "the  parent  has  been  unable  to 
secure  compliance  with  its  order"  (Talon,  Inc.,  69  NLRB  No.  137)  ;  or  where  the 
jurisdictional  dispute  is  one  of  long  standing,  which  the  parent  body  has  been 
otherwise  unable  to  resolve  (Con  P.  Curran  Printing  Co.,  57  NLRB  185 ).41 

VI.    THE   IMPACT   OF   THE  BILLS   ON   THE   RIGHTS   OF  EMPLOYEES  :   PENALTIES   AGAINST 

STRIKERS 

It  is  neither  the  province  nor  the  purpose  of  the  National  Labor  Relations 
Board  to  discuss,  let  alone  commend  or  condemn,  those  primary  substantive  pro- 
visions of  the  bills  that  relate  to  mediation,  secondary  boycotts,  jurisdictional 
disputes,  the  registration  and  suability  of  unions,  and  similar  matters.  Other 
witnesses,  especially  the  able  Secretary  of  Labor,  are  far  better  qualified  than 
we  to  present  the  views  of  Government  officials  on  these  topics.  Employers  and 
unions  have  told  their  stories. 


40  Such  elections  constituted  21  percent  of  the  total  during  the  last  3  years. 

"  The  cases  cited  are,  of  course,  merely  examples.  See  also  among  many  other  cases, 
Federal  Knitting  Mills,  3  N.  L.  R.  B.  257  ;  American  Hair  d  Felt  Co.,  6  N.  L.  R.  B.  648  : 
National  Tea  Co.,  35  N.  L.  R.  B.  340  ;  Hazelton  Brick  Co.,  41  N.  L.  R.  B.  222  ;  Santa  Cruz 
Portland  Cement  Co.,  52  N.  L.  R.  B.  444  ;  Armour  <{-  Co.,  68  N.  L.  R.  B.,  No.  55  ;  Brenizer 
Trucking  Co.,  44  N.  L.  R.  B.  810  :  Southwestern  Public  Service  Co.,  58  N.  L.  R.  B.  926  ; 
Alaska  Salmon  Industry,  61  N.  L.  R.  B.,  No.  240 ;  Cluek  Brewing  Co.,  47  N.  L.  R.  B.  1079  ; 
U.  S.  Industrial  Chemicals,  Inc.,  71  N.  L.  R.  B.,  No.  153. 
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These  problems  are  the  principal  ones  with  which  this  committee  must  grapple 
in  order  to  cope  with  our  present  discontents.  We  emphasize,  however,  that 
most  of  them  arise  at  a  different,  and  later,  point  in  the  evolution  of  union- 
employer  relations  than  do  those  with  which  the  Wagner  Act  is  now  concerned. 
The  act  comes  in  at  an  early  stage ;  it  is  intended  to  protect  the  free  association 
of  employees  and  to  encourage  the  practice  of  collective  bargaining.  These 
problems  usually  become  most  serious  when  bargaining  on  wages  nad  other 
working  conditions  has  been  attempted  on  both  sides,  but  has  failed.  The  mem- 
bers of  the  National  Labor  Relations  Board  profess  to  no  expertness  in  this  field. 

It  is  our  duty,  however,  to  call  attention  to  those  provisions  of  the  bills  which, 
taken  together,  would  have  a  serious  impact  upon  the  rights  now  protected  by 
the  National  Labor  Relations  Act.  We  refer  particularly  to  the  sections  that 
create  certain  sanctions  for  violation  of  the  substantive  provisions  of  the  bills. 
If  S.  55  and  S.  360  are  read  together,"  as  they  must  be  for  this  purpose,  the  im- 
pact of  those  sanctions  upon  employees  will  be  found  to  be  so  drastic,  and  to  do 
such  violence  to  Wagner  Act  rights,  that  we  feel  obliged  to  recommend  that  you 
not  enact  these  particular  sections  of  the  bills  into  law.  There  are  two  additional 
objections  to  these  sanctions,  which — as  we  shall  show — make  the  "employee" 
status  of  almost  every  striker  in  the  country  vulnerable  at  the  whim  of  his  em- 
ployer. First,  they  are  applied  too  broadly  throughout  American  industry  to 
bear  any  reasonable  relation  to  the  evil  sought  to  be  cured.  Second,  they  would 
lead  to  shocking  inequality  of  treatment  as  between  employees  who  engage  in 
certain  undesirable  practices,  on  the  one  hand,  and  employers  who  do  so,  on  the 
other. 

We  assume  that  the  committee  is  primarily  concerned  with  the  need  to  prevent 
a  repetition  of  the  Nation-wide  strikes  that  had  such  a  serious  effect  on  the 
national  economy  in  1946.  We  agree  that  great  strikes  that  have  national  im- 
pact, and  some  others  that  shake  whole  communities,  must  certainly  be  pre- 
vented by  all  means  at  our  command,  short  of  totalitarian  ones.  But  these  bills 
would  apply  precisely  the  same  procedures  and  the  same  sanctions  to  every 
industrial  dispute  in  the  country  that  might  affect  interstate  commerce.  Does 
this  committee  want  to  weaken  the  bargaining  power  of  almost  all  the  industrial 
workers  in  the  United  States  by  putting  such  new  risks  into  the  collective  quitting 
of  work  that  none  but  the  most  audacious  will  ever  dare  use  self-help  to  improve 
their  working  conditions  or  to  voice  a  grievance?  We  cannot  believe  that  the 
Senators  who  sponsored  these  bills  want  to  limit  the  effectiveness  of  the  right 
to  strike  so  universally,  however  great  the  need  to  discourage  its  use  in  certain 
vital  industries. 

The  inequality  of  the  sanctions  proposed  gives  us  still  greater  concern.  Those 
that  would  be  applied  to  employees  under  these  bills  are  not  only  much  more 
drastic  than  any  which  now  apply  against  employers  who  violate  the  National 
Labor  Relations  Act,  but  the  procedures  contemplated  have  a  much  brusquer 
character.  The  Congress  was  alert  to  provide  careful  procedural  safeguards  for 
employers  when  it  passed  the  National  Labor  Relations  Act.  They  include  the 
right  to  a  full  hearing,  to  findings  by  the  Board,  and  to  review  of  these  findings 
by  the  courts  before  they  become  legally  compelling.  When  enforced,  the  em- 
ployer is  subject  only  to  a  remedial  order,  and  not  to  punishment.  At  most  he 
is  told  to  reinstate  men  he  has  discharged  unlawfully,  with  or  without  back  pay, 
to  bargain  with  his  employees'  representatives,  to  disestablish  a  company-domi- 
nated union  or  to  cease  and  desist  from  prior  conduct  found  to  have  interfered 
with  his  employees'  rights  under  the  act.  He  must  merely  restore  the  situation 
to  what  it  was,  or  what  it  should  have  been,  before  he  acted. 

The  Congress  would  be  wise,  we  believe,  to  preserve  the  same  salutary  safe- 
guards in  any  legislation  that  it  might  ultimately  decide  to  direct  against  trade- 
unions  or  employees.  The  imposition  of  criminal  penalties,  the  use  of  the  ex 
parte  injunction  without  hearing,  revival  of  treble  damages  under  the  Sherman 
Act,  and  similar  penalties  will  call  forth  charges  of  discrimination  and  inequality 
from  unions  and  workers.  They  will  readily  lead  to  demands  that  equally  strong 
punitive  sanctions  be  made  available  against  employers,  with  a  consequent 
sharpening,  rather  than  assuagement,  of  existing  bitterness.  To  be  sure,  the 
remedies  provided  by  the  National  Labor  Relations  Act  are  slow,  and  perhaps  at 
times  uncertain.  They  are  tolerated  in  the  interest  of  a  greater  justice,  although 
employees  are  often  troubled  at  the  law's  delays  in  dealing  with  employer  viola- 
tions.   Certainly  it  would  be  unfair  to  apply  a  different  standard  when  dealing 


42  Some  of  the  same  problems  arise  under  S.  404. 
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with  violations  committed  by  working  men  and  women  and  their  representatives. 
Yet  precisely  such  diversity  of  treatment  is  contemplated  by  these  bills. 

After  careful  consideration  of  S.  55  and  S.  360,  and  portions  of  S.  404,  we  are 
prepared  to  say  that  if  all  their  provisions  were  enacted  into  law,  no  strike  could 
be  lawful,  once  an  employer  had  made  a  pro  forma  offer  of  reinstatement  to 
strikers.  The  total  impact  of  these  provisions  can  only  be  realized  if  they  are 
considered  together.  If  some  are  needed  to  enforce  an  important  substantive 
policy  of  Congress  that  is  one  thing.  To  enact  all,  however,  would  put  each 
individual  employee  at  the  mercy  of  his  employer  for  doing  almost  any  vigorous 
act  to  promote  or  protect  his  interests.  We  turn  to  an  analysis  of  the  provi- 
sions that  would  lead  to  this  result : 

Loss  of  employee  rights  and  status. —  (1)  If  the  strike  is  caused  by  an  em- 
ployer's unfair  labor  practices,  the  strike  is  illegal  under  section  13  (b)  (2)  of 
S.  360,  as  one  to  "remedy  practices  for  which  an  administrative  remedy  is  avail- 
able under  the  act."  This  would  outlaw,  and  not  just  discourage,  strikes  to 
compel  employers  to  bargain  with  majority  unions  that  had  been  certified  by  the 
Board  or  called  in  protest  against  discriminatory  charges.  The  penalties  are 
severe :  Subjection  to  the  revived  ex  parts  injunction  and  treble  damages  under 
the  Sherman  Act,  very  different  from  the  mild  remedial  order  that  the  Board 
could  issue  against  an  employer  whose  own  violations  may  have  set  the  forces 
in  m°tion.  Employees  are  asked  to  drop  their  guard  completely  and  to  rely 
exclusively  upon  the  slow  and  frequently  uncertain  remedies  provided  by  the 
Board,  with  its  reduced  appropriations  and  seriously  curtailed  staff.  This  pro- 
posal is  made  at  a  time  when  over  5,000  cases  are  pending  on  our  docket,  and 
when  the  Board  requires  6  months  to  process  a  litigated  election  case,  and  over 
18  months  to  complete  its  own  action  on  a  contested  charge  of  unfair  labor  prac- 
tice.43 

The  National  Labor  Relations  Act  has  in  great  measure  achieved  one  of  its 
principal  purposes,44  the  prevention  of  strikes  arising  out  of  questions  concern- 
ing representation  and  recognition.  But  that  is  no  argument  for  creating  what 
would  in  effect  be  compulsory  arbitration  of  disputes  of  this  character.  It  is  one 
thing  to  discourage  strikes  from  such  causes:  it  is  quite  another  to  punish  em- 
ployees severely  for  exercising  free  men's  rights  to  quit  work  collectively  because 
they  seek  something  that  might  also  be  achieved  through  use  of  the  Board's 
processes.  The  Wagner  Act  provides  a  peaceful  alternative  to  strikes  for  cer- 
tain purposes ;  these  bills  would  make  effective  use  of  the  strike,  for  these  or  other 
purposes,  illegal  under  heavy  penalties.  And  these  provisions  would  not  just 
apply  to  big  Nation-wide  strikes,  but  to  every  stoppage  in  an  industry  affecting 
commerce. 

(2)  If  the  strike  is  by  an  uncertified  union,  whether  representing  a  majority 
or  a  minority,  it  is  illegal  under  section  18  (b)  (1)  of  S.  360,  as  one  "to  compel 
an  employer  to  bargain  collectively  with  a  labor  organization  or  other  person 
not  certified  as  the  representative  of  his  employees."  This  prohibition  is  not 
limited  to  strikes  to  compel  bargaining  where  another  union  is  already  certified, 
which  would  not  be  objectionable;  the  Board  itself  would  not  reinstate  the 
strikers  (Matter  of  Thompson  Products,  72  N.  L.  R.  B.  150).  It  applies  also 
where  there  is  only  one  labor  organization  in  the  picture  and  it  seeks  to  bargain 
with  the  employer,  even  if  the  employer  does  not  question  its  majority  status  or 
has  dealt  with  it  for  years.  Majority  status  is  not  the  test.  It  makes  a  formal 
certification  a  pi'erequisite  to  the  obligation  to  bargain,  and  would  add  im- 
measurably to  Government  intervention  in  employer-employee  relations,  not  to 
mention  Government  expense.  No  union  would  dare  seek  to  bargain  without  first 
waiting,  perhaps  6  months,  for  a  Board  certification,  lest  it  forfeit  its  right  to 
use  economic  power  later,  no  matter  how  great  the  provocation. 

(3)  If  the  strike  is  a  jurisdictional  strike,  or  is  in  connection  with  a  secondary 
boycott,  it  is  illegal  under  section  204  (a)  (1)  and  (2)  of  S'.  55.  We  agree  with 
President  Truman  that  at  least  some  types  of  these  strikes  should  be  outlawed, 
including  those  designed  to  interfere  with  Board  certifications  or  orders  to  bar- 
gain.45 But  this  bill  provides,  in  effect,  that  if  a  carpenter  and  plumber  engage 
in  an  argument  as  to  which  of  them  is  to  do  certain  work,  and  one  quits,  he  should 
thereupon  become  liable  to  an  ex  parte  injunction,  and  a  year  in  jail,  plus  a 
$5,000  fine  (sec.  204  (b) )   and  treble  damages  under  the  Sherman  Act.     These 


43  Time  for  court  enforcement  must  be  added  to  this.  Your  attention  is  called  to  the 
.estimony  of  David  Dubinsky.  who  mentioned  the  extreme  case  of  the  Donnelly  Garment 
Co.,  which  has  been  pending  before  the  Board  and  the  courts  for  9  rears. 

u  See  the  statistics  quoted  in  sec.  I.  supra. 

46  See  our  suggestion  in  sec.  I. 
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provisions  would  be  even  more  oppressive  than  was  the  old  rule  in  the  Duplex  v. 
Deering  (254  U.  S.  443  (1921)  i.  and  Bedford  Cut  Stone  Co  (27-4  U.  S.  37  (1927) 
cases.48 

We  certainly  do  not  condone  such  strikes,  and  assume  that  this  Congress  will 
want  to  restrict  them;  but  we  say  that  the  proposed  remedy  is  drastic  and  out 
of  proportion  to  any  ever  suggested  for  application  against  employers  who  violate 
the  law.  In  all  the  years  the  Wagner  Act  has  been  in  effect,  no  employer  has 
spent  1  minute  of  time  in  jail  for  any  unfair  labor  practice,  no  matter  how  flagrant . 
Nor  is  there  any  way  he  ever  could,  except  for  contempt  of  a  later  court  order 
upholding  the  Board. 

(4)  If  a  labor  organization  fails  to  comply  with  the  registration  provisions  of 
section  205  (a)  of  S.  55,  it  may  not  be  certified  by  the  Board.  Any  strike  it  may 
thereafter  engage  in  becomes  illegal  under  section  13  (b)  (1)  of  S.  360  and  under 
section  204  (a)  (2)  of  S.  55.  "Wildcat"  and  other  unauthorized  strikes  may  well 
be  illegal  under  the  provisions  just  cited,  and  are  clearly  illegal  under  section  203 
(d)  of  S.  55,  so  that  those  engaging  in  them  lose  their  status  as  "employees"  and, 
especially  in  smaller  communities,  their  means  of  livelihood. 

(5)  If  employees  strike  during  the  cooling-off  period  provided  by  section  3 
(b)  (1)  of  title  I  of  S.  55,  they  automatically  lose  their  status  as  "employees" 
under  section  3  (d)  of  title  I  of  S.  55,  subject  to  possible  reemployment.47  In 
addition,  such  strikers  may  also  he  enjoined  ex  parte  and  subjected  to  treble 
damages  under  section  3  (e)  of  the  same  title. 

(6)  I  turn  finally  to  strikes  by  unions  that  have  been  certified  by  the  Board, 
where  there  is  later  disagreement  as  to  terms  or  conditions  of  employment — so- 
called  economic  strikes.  Under  section  2  (b)  of  S.  360,  strikers  cease  to  be 
employees,  if  "while  engaged  in  a  strike  such  individual  has  been  replaced  or  has 
refused  an  offer  of  reinstatement  to  substantially  equivalent  employment." 
[Italics  ours.]  Any  employer  desiring  to  break  the  strike  on  its  first  day  would 
merely  have  to  offer  such  reinstatement  immediately.  The  employees  would 
then  be  faced  with  the  alternative  of  returning  upon  the  very  conditions  that 
may  have  produced  the  strike,  or  refusing  and  losing  their  status  as  employees. 
If  they  chose  the  latter  course,  since  they  would  thereafter  no  longer  be  "em- 
ployees," their  strike  becomes  illegal.  For  the  union  that  called  them  out  would 
no  longer  represent  a  majority  of  the  "employees"  ;  as  it  could  no  longer  claim 
bargaining  rights,  its  members  would  be  striking  for  an  illegal  purpose  from  that 
moment  forward.  This  is  because,  under  section  204  (a)  (2)  of  S.  55,  the 
"employer  is  not  required  under  the  provisions  of  the  National  Labor  Relations 
Act  to  recognize  or  bargain  with  such  labor  organizations."  This  would  often 
happen  at  the  very  moment  when  the  continuation  of  collective  bargaining  would 
be  the  most  effective  way  to  put  an  end  to  the  strike,  and  is  therefore  most 
urgently  needed.  Instead,  ex  parte  injunctions,  treble  damages,  criminal  pen- 
alties against  the  individuals  involved,  and  loss  of  bargaining  status  for  the  union. 

It  follows  from  all  this  that,  first,  the  Norris-LaGuardia  Act,  signed  by  Presi- 
dent Hoover,  is  repealed  for  all  practical  purposes,  for  a  striker  will  no  longer 
have  its  salutary  protection.  Second,  since  with  few  exceptions  strikers  will 
cease  to  be  "employees,"  antiunion  employers  will  be  able  to  discriminate  at  will 
against  them  for  their  union  activities.  They  will  thus  be  given  compelling  rea- 
sons to  induce  strikes  of  their  employees.  The  agent  provocateur  will  reappear 
on  our  industrial  scene.  Employers  need  only  be  obdurate  on  matters  as  to  which 
they  might  be  willing  to  bargain  today.  By  tempting  their  employees  to  use  self- 
help,  they  can  rid  themselves  of  the  very  obligation  to  bargain.  By  enacting  such 
legislation,  the  Congress  would  certainly  not  be  encouraging  collective  bargain- 
ing. Perhaps  it  would  bring  about  peace,  through  fear,  in  some  situations,  but 
peace  at  a  price  that  Congress  surely  does  not  want  all  American  workers  to 
have  to  pay. 

Moreover,  we  share  the  view  of  Prof.  Sumner  Slichter,  of  the  Harvard  Business 
School,  that  removing  employee  status  for  engaging  in  an  ordinary  strike,  not 
intended  for  an  illegal  purpose  or  conducted  improperly,  would  not  tend  to  pre- 
vent  the  great  strikes  by  powerful  unions  that  are,  we  assume,  the  principal  con- 
cern of  this  committee.  Such  uniorffe  normally  do  not  need  or  use  the  National 
Labor  Relations  Act  to  achieve  their  objectives,  and  many  of  their  members 
would  not  be  restrained  by  the  fear  of  loss  of  rights  under  the  act.    These  provi- 

48  In  those  cases  the  Supreme  Court  laid  down  the  rule  that  the  "primary  purpose" 
should  be  a  secondary  boycott  before  penalties  could  apply  ;  here  it  is  enough  if  one  of 
the  purposes   (sec.  204   (a)   of  S.  55)  is  to  engage  in  a  secondary  boycott. 

41  This  provision  is  discussed  more  fully  below. 
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sions  would  simply  operate  to  prevent  individual  employees  from  acquiring  eco- 
nomic power  comparable  to  their  employers  in  those  industries  where  self- 
organization  is  only  beginning  to  develop.48 

Nor  need  the  law  be  changed  to  protect  employers'  ability  to  give  equal  battle 
in  a  strike.  It  simply  is  not  true,  as  has  been  intimated  to  you,  that  "there  is 
no  risk  in  striking"  under  existing  law.49  Loss  of  wages  is  a  real  deterrent  to  the 
exercise  of  the  right  to  strike.  No  employee  can  know  when  he  goes  on  strike 
how  long  it  will  last ;  he  has  no  way  of  telling  whether  or  when  he  will  get  his 
job  back. 

The  Board  has  consistenly  taken  the  position  that  strikers  against  unfair 
labor  practices  remain  "employees."  Section  2  (3)  of  the  act  states  that  the 
term  employee  shall  "include  any  individual  whose  work  has  ceased  as  a  con- 
sequence of  *  *  *  any  unfair  labor  practice."  We  have  held  that  such 
strikers  are  entitled  to  reinstatement,  in  order  to  right  the  wrong  that  has  been 
done.  Eut  we  never  order  back  pay,  even  in  these  unfair  labor  practice  strikers, 
so  long  as  they  voluntarily  choose  to  remain  on  strike.50 

Ordinary  "economic"  strikers — those  on  strike  for  reasons  such  as  wages — 
take  their  chances  as  they  did  before  the  act  was  passed ;  once  they  are  replaced 
by  others,  their  jobs  are  gone. B1  In  an  early  case  the  Supreme  Court  (AT.  L.  R.  B. 
v.  Mackay  Radio  Co.,  304  U.  S.  333,  345  (1038))  laid  down  the  rule,  which  the 
Board  has  invariably  followed,  that  the  act  did  not  mean  that  "an  employer,  guilty 
of  no  act  denounced  by  the  statute,  has  lost  the  right  to  protect  and  continue  his 
business  by  supplying  places  left  vacant  by  strikers,  upon  the  election  of  the  latter 
to  resume  their  employment,  in  order  to  create  places  for  them." 

The  most  recent  reiteration  of  this  old  rule  is  to  be  found  in  the  Time  Publish- 
ing case,  72  N.  L.  R.  B.  No.  128,  decided  last  month.  As  Judge  Learned  Hand 
aptly  pointed  out  in  N.  L.  R.  B.  v.  Remiiifjton-Rand,  Inc.,  94  (2d)  8G2,  872,  (1938)  : 
"seasoned  men  are  better  than  green  hands" ;  the  employer  normally  desires  to 
rehire  his  old  workers  rather  than  break  in  a  new  crew.  The  rule  of  thQ  Board 
is  not  a  variance  with  industrial  practice;  any  demand  for  change  in  the  rule 
is  a  prayer  for  license  to  discriminate  against  men  for  union  activity. 

If,  however,  vacancies  still  exist,  the  employer  may  not  discriminate  even 
against  economic  strikers  because  of  their  union  activities;  if  they  are  not  yet 
replaced  he  may  not  refuse  to  take  them  back  because  of  their  concerted  action. 
If  the  motive  is  discriminatory,  back  pay  may  run  from  that  day  forward,  but 
not  otherwise.  If  this  were  not  true,  employers  who  wished  to  engage  in  unfair 
labor  practices  would  need  only  to  provoke  strikes  among  their  employees  and 
then  discriminate  with  impunity. 

The  Board's  treatment  of  "economic"  strikers  is  basically  that  of  the  common 
law.  In  saying  that  strikers  remain  employees,  the  act  and  the  Board  have  left 
the  law  where  they  found  it.  It  had  been  understood  long  before  the  act  was 
passed  that  strikers  do  not  cease  to  be  employees  ; 52  the  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit  pointed  out  in  the  early  case  of  Jeffrey-DeWitt  Insulator 
Co.  v.  N  .L.  R.  B.  (01  F.  (2d),  134,  137  (1937)  cert.  den.  302  U.  S.  731)  that  "It  has 
long  been  recognized  by  the  law,  as  well  as  in  common  understanding,  that 
relationship  existing  between  employer  and  employee  is  not  necessarily  termi- 
nated by  a  strike." 

Men  strike  because  they  wish  to  continue  to  work  for  the  same  employer  under 
different  conditions  or  to  express  a  grievance;  if  they  do  not  wish  to  continue  to 
work  for  him  after  their  differences  are  adjusted  they  do  not  strike ;  they  simply 
resign  and  look  for  a  job  elsewhere. 

There  is  a  further  frequent  misapprehension  concerning  Board  treatment  of 
strikers.  Contrary  to  widespread  opinion,  the  employer  retains  the  right  to 
discharge  strikers  for  legitimate  cause.  He  may  discharge  strikers  for  violence 
and  trespass  against  the  emplover's  propertv  (Quality  &  Service  Laundry,  39 
N.  L.  R.  B.  970;  Matter  of  Carey  Salt  Co.,  70  N.  L.  R.  B.  1099)  ;  or  striking  in 
violation  of  an  agreement  not  to  strike  (Matter  of  Scullin  Steel  Co.,  65  N.  L.  R.  B. 
1294;  Joseph  Dyson  &  Sons,  72  N.  L.  R.  B.  No.  82)  ;  or  for  violation  of  other 


48  Factory  Management  and  Maintenance,  December  1946. 

49  Detailed  reply  to  the  testimony  of  witness  Iserman  on  this  subject  appears  in  the 
statement  separately  filed  by  the  Board. 

m  Very  early  in  its  history  the  Board  recognized  that  to  do  so  would  be  to  encourage 
strikes  rather  than  the  use  of  its  peaceful  processes.     Fourth  Annual  Report,  1939,  p.  102. 

B1  See  Matter  of  Art  Crayon  Company,  7  N.  L.  R.  B.  102  (1938). 

62  Michaelson  v.  U.  8..  291  F.  940,  942  (C  C.  A.  7,  1923)  ;  Iron  Holders'  Union  v.  Allis- 
Chalmers  Co.,  166  F.  45,  52  (C.  C.  A.  7,  1908)  ;  State  v.  Personett,  114  Kan.  680,  220  P. 
520,  524  (1923). 


LABOR  RELATIONS  PROGRAM  1923 

Federal  statutes  (Southern  Steamship  Co.  v.  N.  L.  R.  #.,  316  U.  S.  31)  ;  or  for 
seeking  to  compel  an  employer  to  violate  the  law  {Matter  of  American  News, 
55  N.  L.  R.  B.  1302;  Matter  of  Thompson  Products,  72  N.  L.  R.  B.  No.  150). 

But  S.  360  as  drafted,  denies  all  strikers  a  status  that  antedates  the  act  and 
which  they  enjoyed  at  common  law.  In  effect  it  permits  discharge  not  only  for 
otherwise  illegal  conduct,  but  for  the  mere  decision  of  the  strikers  to  continue 
on  strike  as  indicated  by  refusal  of  an  offer  of  reinstatement.  The  penalty  being 
the  same,  men  will  certainly  be  tempted  to  engage  in  extreme  forms  of  illegal 
conduct,  such  as  serious  violence  and  breach  of  contract.  There  will  be  no 
"employee  status"  to  be  forfeited,  once  reinstatement  has  been  offered  and 
declined.  Why  not  steal  a  sheep  hereafter,  if  the  penalty  is  no  greater  than  that 
for  stealing  a  lamb?  So  eminent  a  scholar  as  Prof.  Sumner  Slichter  recently 
criticized  proposals  to  remove  employee  status  from  economic  strikers,  in  the 
absence  of  some  illegal  act  or  objective  on  their  part,53  on  the  ground  that  it  would 
destroy  the  effectiveness  of  the  sanction  where  it  is  really  needed.    We  agree. 

Cooling-off  period. — Under  section  3  (b)  (1)  of  S.  55 64  once  the  proposed 
Mediation  Board  has  proffered  its  services,  for  60  days  thereafter  (unless  the 
dispute  is  earlier  settled  by  the  Board),  it  is  the  duty  (1)  of  the  employer  or 
employers  to  refrain  from  any  lockout  and  to  restore  and  maintain  the  condi- 
tions which  existed  immediately  prior  to  the  time  the  dispute  arose;  and  (2)  of 
the  employees  and  their  representatives  to  refrain  from  strikes. 

We  do  not  express  any  views  on  the  wisdom  or  unwisdom  of  the  "cooling-off" 
proposal,  as  that  is  a  subject  for  the  Secretary  of  Labor  55  to  expound.  However, 
as  the  sanctions  have  a  direct  bearing  upon  the  operation  of  the  NLRA,  we  must 
comment  upon  them.  The  bill  would  make  the  National  Labor  Relations  Board 
the  enforcing  agency.  In  the  case  of  an  employer  who  has  failed  to  "refrain 
from  any  lock-out  and  to  restore  and  maintain  the  conditions  which  existed 
immediately  prior  to  the  time  the  dispute  arose,"  we  may  find  him  guilty  of  an 
unfair  labor  practice,  presumably  after  full  hearing,  and  direct  such  cease  and 
desist  order  and  affirmative  remedial  action  as  would  be  appropriate  under  the 
National  Labor  Relations  Act.  However,  employees  who  fail  to  "refrain  from 
strikes"  automatically  lose  their  status  as  "employees"  of  that  employer,  unless 
and  until  reemployed  by  him. 

These  provisions,  perhaps  appealing  at  first  glance  despite  the  procedural  dis- 
crimination, raise  serious  practical  questions.  While  they  impose  a  penalty 
upon  an  offending  party,  they  in  large  measure  also  hold  out  inducements  to  the 
■other  party  to  incite  violation.  An  employer  whose  employees  violate  the  "cool- 
ing off"  provision  becomes  free  to  discriminate  with  impunity  against  union 
leaders  or  members  guilty  of  such  activity  as  though  the  Wagner  Act  were  not 
•on  the  statute  books ;  employees  whose  conditions  of  work  have  been  changed 
may  have  them  restored,  or,  if  the  employer  declares  a  lock-out,  may  receive 
substantial  back  pay. 

Because  of  the  penalties  and  inducements  thus  provided,  it  will  become  out- 
standingly important  in  each  case  to  determine  whether  a  stoppage  of  work 
during  the  60-day  period  is  actually  (1)  a  strike  or  (2)  a  lock-out.56  At  present, 
largely  for  propaganda  purposes,  employers  wTho  lock  out  employees  frequently 
-claim  that  a  "strike"  is  in  progress,  and  employees  who  go  on  strike  frequently 
claim  that  they  are  "locked  out."  The  sanctions  provided  under  this  bill  will 
clothe  a  propaganda  device  with  important  legal  consequences.  Employers 
■would  be  given  a  great  inducement  to  provoke  a  strike  during  such  60-day  period 
and  employees  would  have  equally  emphatic  reasons  for  provoking  a  lock-out.  It 
is  to  be  feared  that  the  parties  may  be  tempted  to  devote  themselves,  not  to  efforts 
to  compose  their  differences,  but  to  attempts  to  cast  the  onus  of  rupture  of  rela- 
tions on  the  other  party.  When  the  stakes  are  that  high,  the  temptation  will  be 
•correspondingly  great. 

These  sanctions  could  easily  operate  unfairly  against  employers  if  a  union 
could  only  "build  a  good  record"  by  careful  strategy.  Labor  disputes  resulting 
in  strikes  are  often  the  result  of  an  accumulation  of  ancient  and  obscure  griev- 


63  Factory  Management  and  Maintenance,  November  1946. 

54  The  somewhat  different  substantive  provisions  of  S.  404  are  discussed  below  in  sec. 
VIII.     Our  comments  on  the  sanctions  in  S.   55  are  also  largely  applicable  to  that  bill. 

65  Attention  is  called,  in  this  connection  to  an  analysis  of  the  effectiveness  of  the  War 
Labor  Disputes  or  Smith-Connally  Act  that  appear  in  the  Monthly  Labor  Review,  vol.  60, 
p.  957,  and  vol.  61.  p.  277. 

M  While  it  is  assumed  that  the  duty  to  determine  whether  or  not  a  stoppage  was  in  fact 
a  "strike"  or  a  "lock-out"  would  rest  on  the  National  Labor  Relations  Board,  this  matter 
is  not  entirely  clear  in  the  language  of  sec.  3  (b),  (c),  and  (d).  which  intend  to  have  the 
finding  made  by  the  Mediation  Board.  In  any  event,  extended  litigation  of  this  issue  may 
be  anticipated  in  nearly  all  cases  in  which  there  is  a  work  stoppage  during  the  60-dav 
•cooling-off  period. 
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ances,  rather  than  the  result  of  a  single  sudden  dispute.  It  may  be  expected 
that,  in  order  to  take  full  advantage  of  this  section,  unions  would  insist  upon 
selecting  that  particular  active  grievance  or  dispute  which  would  give  them  the 
most  favorable  restoration  of  wages,  hours,  and  working  conditions.  Indeed, 
the  section  might  be  seriously  abused  by  unions  or  workers  in  an  effort  to  secure 
a  restoration  of  previously  existing  more  favorable  conditions.  It  would  be  to 
the  obvious  interest  of  employees  to  provoke  a  proffer  of  services  by  the  Media- 
tion Board,  in  order  to  secure  restoration  of  such  conditions  and  therefore  to 
make  any  worsening  of  conditions  a  pretext  for  strike  action  and  Board  inter- 
vention. 

It  is  not  difficult  to  imagine  circumstances  that  would  throw  an  undue  hard- 
ship on  employers  under  this  section.  Cancellation  of  orders  or  other  business 
exigencies  may  cause  an  employer  to  shut  down  a  department  or  to  cut  wages 
appreciably  in  good  faith;  under  this  section  an  employer's  failure  to  restore  su  'h 
conditions  (which  may  be  the  very  matter  in  dispute)  could  subject  him  to 
claims  for  back  wages  reminiscent  of  some  "portal-to-portal"  claims.  In  many 
industries,  notably  the  seasonal  ones,  compliance  with  the  section  might  be  im- 
possible. The  section  may  impose  further  unforeseen  penalties  on  employers. 
A  union  engaging  in  a  strike  in  violation  of  this  section  could  do  so  under  the 
guise  of  mass  illness  or  other  subterfuge,  withdrawing  only  as  many  workers  as 
are  needed  to  prevent  operations.  Yet,  if  the  employer  thereupon  closed  his 
plant  because  of  the  impossibility  of  continuing  operations,  he  could  find  himself 
charged  with  "locking-out"  the  remaining  employees. 

Any  employee  who  does  not  refrain  from  striking  for  60  days  loses  his  "em- 
ployee'' status  (sec  3  (d)  of  S.  55).  LTnlike  the  penalties  imposed  upon  em- 
ployers by  section  3  (<•)  which  yives  the  Hoard  wide  administrative  discretion 
in  framing  a  remedy,  this  subsection  makes  loss  of  status  automatic  upon 
violation.67  Yet  such  exercise  of  discretion  might  be  entirely  appropriate,  as 
if  an  employer  deliberately  provokes  a  strike  to  lay  the  foundation  for  dis- 
criminating against  union  leaders,  or  commits  unfair  labor  practices,  or  violates 
a  collective  agreement  or  legislation  designed  for  the  protection  of  hisxempioyees. 
In  such  a  situation,  and  in  the  absence  of  any  "'clean  hands"  doctrine,  an  em- 
ployee must  suffer  the  severe  penalty  of  loss  of  employment  because  he  may 
have  grown  impatient  under  an  infringement  of  his  basic  rights  by  the  very 
employer  who  would  benefit  from  the  display  of  that  impatience.  If  the  dis- 
pute were  one  growing  out  of  or  involving  unfair  labor  practices  by  the  employer, 
the  Board  would  be  powerless  to  devise  a  remedy  for  such  violation,  because 
there  would  be  no  "employees"  to  order  reinstated.  An  employer  would  thereby 
be  given  strong  inducement  to  provoke  a  strike  by  Ins  employees  in  order  to 
protect  himself.  That  will  make  neither  for  even-handed  justice  nor  for 
industrial  peace. 

Jurisdiction  as  beticeen  Federal  agencies  under  S.  55. — One  other  problem, 
involving  procedure,  rather  than  sanctions,  also  gives  us  concern.  Collective 
bargaining  and  rights  under  the  Wagner  Act  could  also  be  seriously  impaired 
if  the  parties  were  permitted  to  play  Federal  agencies  off  against  one  another. 
The  Board  is  therefore  particularly  concerned  with  the  problem  of  the  jurisdic- 
tion proposed  to  be  conferred  upon  the  Mediation  Board:  such  conflicts  of 
jurisdiction  as  once  arose  between  the  National  Labor  Relations  Board  and  the 
National  War  Labor  Board  should  be  avoided  wherever  possible.  Otherwise 
two  agencies  may  find  themselves  dealing  simultaneously  with  the  same  aspects 
of  the  same  labor  dispute. 

Section  5  of  title  I  exempts  from  the  operation  of  S.  55  any  matter  which  is- 
subject  to  the  provisions  of  the  Railway  Labor  Act.  as  amended,  by  implication 
thereby  including  any  matters  covered  by  the  National  Labor  Relations  Act. 
This   should   be   corrected,    whatever   else    is   done.3"      It    should    be    made   clear 


57  There  is  no  indication  as  to  who  is  to  make  the  crucial  finding. 

58  Similar  jurisdictional  problems  with  respect  to  the  courts  are  discussed  in  our  com- 
ments on  S.  404  (sec.  VIII). 

59  It  may  be  the  intention  to  avoid  overlapping  by  the  definition  of  the  term  "labor 
dispute"  contained  in  title  III.  sec.  301  (3),  which  omits  the  language  contained  in  sec. 
2  (9)  of  the  National  Labor  Relations  Act  "or  concerning  the  association  or  representa- 
tion of  persons  in  negotiating,  fixing,  maintaining,  changing,  or  seeking  to  arrange  terms 
or  conditions  of  employment,  regardless  of  whether  the  disputants  stand  in  the  proximate 
relation  of  employer  and  employee."  The  omission  of  this  langage  may  indicate  an  inten- 
tion to  exclude  matters  arising  under  the  National  Labor  Relations  Act.  But  this  is 
much  too  tenuous  a  basis  on  which  to  determine  jurisdiction. 

If  the  Congress  decides  as  a  matter  of  policy  to  pass  S.  55  at  all  it  would  seem  more 
desirable,  in  the  interest  of  certainty,  to  define  the  term  "labor  dispute"  as  it  is  now  defined 
in  the  Norris-LaGuardia  and  National  Labor  Relation^  Acts,  because  that  definition  has 
been  frequently  passed  upon  by  the  courts. 
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that  departures  from  the  statutory  standards  fixed  by  the  National  Labor 
Relations  Act  are  not  properly  a  subject  for  mediation  or  conciliation.  It 
should  be  made  equally  clear  that  the  Mediation  Board  is  not  to  be  automatically 
precluded  from  assisting  in  solving  other  aspects  of  any  dispute  in  which  the 
National  Labor  Relations  Board  is  involved;  if  this  were  possible,  the  mere 
filing  of  an  election  petition  or  a  charge  could  prevent  intervention  by  the 
Mediation  Board. 

Appropriate  language  could  be  included  in  section  5,  exempting  from  the 
operation  of  the  new  act  matters  which  are  subject  to  the  provisions  of  the 
National  Labor  Relations  Act.  A  similar  suggestion  was  made  last  year  in 
our  testimony  on  the  Case  bill  (H.  R.  4908,  79th  Cong.).  Surely  we  should 
be  careful  not  to  add  jurisdictional  disputes  between  Government  agencies 
to  those  that  already  exist,  on  the  industrial  scene. 

VII.    BOARD    PROCEDURES 

(a)  Separation  of  functions. — The  National  Labor  Relations  Act  makes  the 
Board  the  exclusive  agency  for  the  administration  of  the  act,  and  provides  that 
the  investigation,  hearing,  and  decision  of  unfair  labor  practice  cases  and 
representation  disputes,  and  the  institution  of  court  proceedings  for  enforcement 
of  Board  orders  shall  be  the  exclusive  duty  and  responsibility  of  the  Board. 
S.  360,  however,  would  change  this  statutory  scheme  by  dividing  the  responsi- 
bility for  administering  the  act  between  the  Department  of  Justice  and  the 
Board  ;  it  would  create  within  the  Department  of  Justice  a  Labor  Division  to 
be  headed  by  an  assistant  attorney  general,  to  whom  would  be  transferred  all 
powers  relating  to  the  investigation,  initiation  and  trial  of  unfair  labor  prac- 
tice cases,  the  conduct  of  representation  proceedings,  and  the  institution  and 
handling  of  all  judicial  proceedings  for  the  enforcement  of  Board  orders.6''  It 
would  transfer  the  Board's  field  staff  of  examiners,  few  of  whom  are  lawyers, 
to  the  law  department  of  the  Government.  It  would  leave  the  Board  only 
the  power  to  hear  and  decide  in  the  first  instance  all  proceedings  which  the 
Department  of  Justice  determined  to  institute. 

The  Board  does  not  believe  this  proposal  merits  the  favorable  consideration  of 
this  committee.  On  the  contrary,  it  believes  it  most  inadvisable  to  abandon 
in  the  single  instance  of  this  Board  the  principle,  firmly  established  in  govern- 
ment generally,  that  enforcement  of  legislation  by  tlie  administrative  process 
Shall  be  accomplished  through  a  single  independent  agency  that  can  coordinate 
all  essential  steps  in  administering  a  policy  of  the  Congress.61 

The  proposal  is  based,  we  believe,  on  a  fundamental  misconception  of  the  func- 
tion of  the  Board.  We  are  an  arm  of  the  Congress,  appointed  by  the  President 
to  administer  a  policy  of  the  Congress.  The  Board  enforces  a  public  right  in 
behalf  of  employees,  because  the  Congress  found  that  there  is  a  paramount  public 
interest  in  collective  bargaining  that  cannot  be  adequately  protected  by  private 
lawsuit  or  wisely  encouraged  by  criminal  prosecution.  The  objectives  of  the  act 
are  remedial,  not  punitive.  The  educational  potentialities  of  an  administrative 
agency  would  be  completely  destroyed  if,  in  order  to  satisfy  the  requirements  of 
some  abstract  legal  blueprint,  it  were  transposed  into  an  industrial  court. 

The  unified  and  uniform  procedural  method  of  administration  now  contained 
in  the  act  was  deliberately  chosen,  as  the  original  report  of  the  Senate  Committee 
on  Education  and  Labor  states  (report,  74th  Cong.,  1st  sess.,  p.  15;  see  also  pp. 
5,  8,  14-15),  in  order  "to  dispel  the  confusion  resulting  from  dispersion  of  author- 
ity and  to  establish  a  single  paramount  administrative  or  quasi-judicial  author- 
ity." *  The  proposed  change  must  proceed  on  the  assumption  that  this  combin- 
ation in  the  Board  of  all  functions  required  to  administer  the  act  operates  in 
practice,  in  the  special  instance  of  this  Board,  as  distinguished  from  other  similar 
Federal  "agencies,  to  the  prejudice  of  respondents  appearing  before  the  Board. 
This  assumption  has  no  foundation  in  actual  fact. 


m  We  do  not  know  whether  or  not  the  Department  of  Justice  would  want  to  assume 
these  novel  functions.  We  respectfully  suggest  that  if  the  committee  is  seriously  con- 
sidering adopting  this  proposal,  it  first  ask  the  Attorney  General  to  express  his  views. 

01  Note,  for  example,  the  Interstate  Commerce  Commission,  the  Federal  Trade  Commis- 
sion, and  the  Securities  and  Exchange  Commission.  All  were  established  before  the 
National  Labor  Relations  Board  and  all  are  still  intact. 

62  The  experience  in  administering  sec.  7  (a)  of  the  National  Industrial  Recovery  Act 
was  also  a  factor,  and  is  illuminating.  Under  that  law,  enforcement  was  obtained  either 
through  removal  of  the  "blue  eagle"  or  through  reference  to  the  Department  of  Justice 
tor  court  action.  Of  86  cases  in  which  the  old  Board  found  violations,  the  employer  com- 
plied in  only  34#  Of  the  remaining  52,  33  were  referred  to  the  Department  of  Justice  for 
enforcement.     In  only  one  ease  was  suit  brought.     Seven  cases  were  referred  to  the  local 
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The  Board,  like  other  similar  administrative  agencies,  is  of  course  now  snhject 
to  the  provisions  of  the  Administrative  Procedure  Act  of  1946.  This  act  was 
passed  at  the  last  session  of  the  Congress  by  the  unanimous  vote  of  both  Houses ; 
it  received  the  warm  endorsement  of  the  Attorney  General ;  and  it  has  been 
acclaimed  by  members  of  both  branches  of  the  Congress,  by  spokesmen  for  the 
American  Bar  Association  and  similar  organizations,  and  by  individual  legal 
practitioners  and  scholars.  It  was  based  on  more  than  10  years  careful  study. 
One  of  the  basic  problems  with  which  the  new  legislation  deals  is  this  very 
problem  of  the  so-called  judge-prosecutor-investigator  combination.  The  Con- 
gress thereby  adopted  a  plan  of  separation  which  deals  fully  with  the  basic  prob- 
lem, of  which  this  Board  has  always  been  keenly  aware,  that  functions  of  investi- 
gation and  advocacy  may  produce  in  those  performing  them  a  state  of  mind  that 
precludes  the  same  individuals  from  bringing  to  the  decisional  process  the  ob- 
jective impartiality  and  dispassionate  judgment  which  Anglo-American  tradition 
demands  of  officials  who  decide  issues.  This  plan  of  separation  embodied  in  the 
new  law  entails  a  complete  "internal  separation"  in  the  agency  of  personnel  who 
participate  in  investigation  and  trial  from  personnel  who  participate  in  or  are 
consulted  respecting  the  decisions  of  cases.  It  requires  that  hearing  officers 
and  trial  examiners  make  the  initial  or  recommended  decisions  in  cases  where 
they  preside.  It  provides  new  and  very  specific  machinery  for  the  independence 
of  such  hearing  officers  and  examiners,  by  affording  them  security  of  tenure  and 
salary  during  good  behavior,  protected  by  the  Civil  Service  Commission  and  inde- 
pendent of  the  recommendations  or  ratings  of  the  particular  agencies  to  which  they 
might  be  attached  (sees.  5(c)  and  11  of  Administrative  Procedure  Act ;  statement 
of  Senator  McCarran,  Legislative  History  of  Administrative  Procedure  Act, 
S.  Doc.  No.  248,  pp.  299,  327;  Reports  of  Senate  and  House  Committees  on  the 
Judiciary,  id.,  pp.  193,  246). 

The  Board's  practices  and  procedures  fully  comply  with  the  letter  and  the 
spirit  of  these  provisions  of  the  Administrative  Procedure  Act.  Certain  changes 
were  made  when  the  act  became  effective,  but  relatively  few  were  needed.  These 
practices,  to  describe  them  briefly,  include,  on  the  one  hand,  maintenance  of  the 
Board's  trial  examining  division  as  a  separate  autonomous  unit  of  the  Board- 
under  the  direction  and  supervision  of  a  chief  trial  examiner  who  is  responsible 
directly  to  the  Board,  and  to  no  one  else.  The  findings  of  the  trial  examiners 
in  unfair  labor  practice  cases  where  they  preside  are  normally  adopted  as  the 
final  Board  decision,  unless  one  of  the  parties  to  the  proceeding  files  exceptions 
which  are  found  clearly  to  have  merit. 

The  investigation  and  trial  of  cases  are  handled  by  the  Board's  regional  offices, 
miles  away  from  the  Board's  central  office,  almost  entirely  on  an  autonomous 
and  independent  basis.    In  those  rare  instances  when  Washington  advice  as  to- 


United  States  attorney  on  the  understanding  that  further  evidence  should  be  obtained  by 
him  in  cooperation  with  the  Board  ;  in  9  other  cases,  the  Department  of  Justice  advised 
the  Board  further  investigation  was  necessary  before  referral  to  the  local  United  States 
attorneys  ;  in  3  cases  the  Department  advised  that,  as  a  matter  of  law,  no  suit  was  justi- 
fied ;  and  in  the  remaining  13  cases  the  Department  did  not  proceed  for  other  reasons. 
Chairman  Biddle  of  the  old  Board  after  reciting  the  above  statistics  to  the  Senate  com- 
mittee holding  hearings  on  the  bill  which  became  the  National  Labor  Relations  Act,  stated 
(pp.  93-94) : 

"What  I  am  getting  at  is  not  in  any  sense  a  criticism  of  the  Department  of  Justice,  but 
to  show  that  the  system  under  which  we  are  working  and  the  machinery  under  which  we 
are  trying  to  enforce  the  law  makes  inevitable  the  break-down  of  legal  enforcement,  and 
the  necessity  for  such  machinery  as  the  Wagner  bill  includes.  *  *  *  The  failure  to- 
obtain  enforcement  goes  far  beyond  the  mere  failure  to  carry  out  the  decisions  of  the 
Board.  It  affects  and  undermines  the  right  to  collective  bargaining  throughout  the  whole 
country  and  threatens  to  make  the  law  a  nullity." 
He  approved  the  proposed  National  Labor  Relations  Act  provisions  as  follows   (p.  95)  : 

"*  *  *  responsibility  for  the  administration  of  the  law  is  vested  in  the  National 
Labor  Relations  Board,  a  specialized  body  created  solely  to  deal  with  labor-relations  prob- 
lems. The  law  permitting  self-organization  and  collective  bargaining  raises  numerous 
problems,  economic,  social,  and  legal,  which  require  expert  knowledge  and  special  training 
to  handle.  Sec.  7  (a)  is  difficult  of  enforcement  even  under  the  most  favorable  circum- 
stances. The  language  of  the  section  is  broad  and  subtle  measures  of  evasion  are  count- 
less. Adequate  enforcement  requires  agents  who  are  sympathetic  with  the  basic  purposes 
of  Congress.  The  Board  shall  be  responsible  not  only  for  the  administration  of  the  pre- 
liminary hearings  hut  for  the  enforcement  of  its  own  orders.  The  division  of  responsi- 
bility creates  chaos.  The  local  district  attorneys,  upon  whom  falls  the  responsibility  of 
instituting  and  conducting  litigation,  are  not  familiar  with  the  problems  involved,  have 
had  no  experience  in  the  field,  and  cannot  be  expected  to  give  its  administration  the  same 
symnathetc  support  given  by  the  Board. 

"The  solution  advanced  for  these  difficulties  is  written  into  the  proposed  bill.  *  *  * 
It  is  not  in  any  sense  a  novel  procedure  but  on  the  contrary  is  one  which  has  been  ade- 
quately tested  by  the  experience  of  other  administrative  tribunals,  notably  the  Interstate 
Commerce  Commission  and  the  Federal  Trade  Commission." 

• 
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hearing  or  trial  procedure  is  desired,  a  special  committee  consisting  of  the  direc- 
tor of  the  hold  division  and  the  associate  general  counsel  in  charge  of  field  legal 
operations,  considers  and  gives  such  advice.  None  of  these  persons  participates 
or  assists  the  Board  in  the  decision  of  cases,  nor  do  they  have  supervision  or 
control  over  personnel  who  do.  Moreover,  the  decision  to  issue  a  complaint  is 
not  a  prejudgment  of  the  ultimate  questions  of  fact,  as  some  assert.  The  same 
thing  could  he  said  of  a  court's  decision  to  issue  a  preliminary  injunction  or  to 
grant  certiorari. 

.The  Board  is  assisted  in  the  decision  of  cases  by  a  group  of  attorneys,  called 
the  review  section,  who  operate  as  a  general  pool  of  law  clerks  to  the  Board 
members;  they  have  no  other  functions,  but  perform  their  duties  under  the 
direction  of  the  Board  and  the  assistant  general  counsel  in  charge.  No  one, 
so  far  as  we  know,  has  recently  suggested  that  these  practices  fail  to  meet  all 
requirements  of  fair  play  and  good  practice,  where  separation  of  functions  is 
concerned.  We  will  always  be  the  first  to  reexamine  our  structure  and  organiza- 
tion in  order  to  correct  defects  or  make  improvements.  On  the  other  hand,  at 
least  one  experienced  commentator  has  very  recently  stated  that.  "As  compared 
to  many  agencies  of  the  Government,  which  fail  to  separate  the  functions  of 
investigator  and  judge  *  *  *,  the  Board  is  a  model  of  administrative  virtue." 
(Former  Board  member  Gerard  D.  Reilly,  in  an  address  before  the  Institute 
on  the  Federal  Administrative  Act  and  the  Administrative  Agencies,  New  York 
City,  February  7,  1947.) 

While  the  procedures  of  the  Administrative  Procedure  Act  and  of  the  Board 
thus  protect  litigants,  they  avoid  the  very  serious  difficulties  which  students  of 
the  subject  have  repeatedly  pointed  out  would  flow  from  the  kind  of  separation 
which  the  instant  bill  would  require.  These  "heavy  costs,"  it  has  been  stated 
(Final  Report  of  Attorney  General's  Committee,  pp.  57-59),  include  "substantial 
dangers  both  to  private  and  to  public  interests.63  Among  these  are,  first,  the 
danger  of  friction  and  of  a  break-down  of  responsibility  as  between  the  two 
complementary,  agencies.  Thus,  for  example,  the  Board  might  be  of  the  view 
that  collective  bargaining  contracts  of  reasonable  duration  up  to  2  years  should, 
in  the  interests  of  stability  of  relations,  not  be  permitted  to  be  disturbed  by 
rival  claims  of  other  unions  to  representation  during  that  period.  The  Labor 
Division  of  the  Department  of  Justice  might  adopt  the  policy,  however,  that 
a  2-year  term  was  unreasonable,  and  therefore  process  election  proceedings  in 
such  circumstances.  The  net  result  would  inevitably  be  to  increase  litigation 
and  harassment  to  respondents,  which  would  be  wholly  avoided  if  the  policy 
could  continue  to  be  coordinated  and  controlled  by  the  Board  as  a  single  agency. 
This  is  but  one  obvious  example;  similar  ones  could  be  given  by  the  score. 


83  The  report  states  in  part  (pp.  58-60)  : 

"Further  practical  objections  *  *  *  have  to  be  taken  into  account  *  *  *.  Of 
prime  importance  among  these  objections  is  the  danger  of  friction  and  of  a  break-down  of 
responsibility  as  between  the  two  complementary  agencies.  This  is  a  danger  to  private 
interests  no  less  than  to  public  ones.  To  create  a  special  body  whose  single  function  is 
to  prosecute  will  almost  inevitably  increase  litigation  and  with  it  harrassment  to  re- 
spondents. At  present  the  added  responsibility  of  deciding  exercises  a  restraining  influence 
which  limits  the  activities  of  the  agency  as  a  whole.  If  only  to  save  itself  time  and 
expense  an  agency  will  not  prosecute  cases  which  it  knows  are  defective  on  the  facts  or  on 
the  law — which  it  knows,  in  short,  it  will  dismiss  after  hearing.  The  situation  is  likely 
to  be  different  where  the  function  of  prosecuting  is  separated  out.  First,  a  body  devoted 
solely  to  prosecuting  often  is  intent  upon  "making  a  record."  It  has  no  responsibility 
for  deciding  and  its  express  job  is  simply  to  prosecute  as  often  and  successfully  as  possible. 
Second,  it  must  guess  what  the  deciding  branch  will  think.  It  can  explore  the  periphery  ; 
it  can  try  everything ;  and  meanwhile  the  individual  citizen  must  spend  time  and  money 
before  some  curb  can  be  exercised  by  the  deciding  branch.  And,  it  should  be  noted,  a 
separation  of  functions  would  seriously  militate  against  what  this  committee  has  already 
noted  as  being,  numerically  and  otherwise,  the  lifeblood  of  the  administrative  process — 
negotiations  and  informal  settlements.  Clearly,  amicable  disposition  of  cases  is  far  less 
likely  where  negotiations  are  with  officials  devoted  solely  to  prosecution  and  where  the 
prosecuting  officials  cannot  turn  to  the  deciding  branch  to  discover  the  law  and  the  ap- 
plicable policies. 

Moreover,  when  one  examines  the  specie  criticisms  of  specific  agencies,  one  is  struck 
by  the  fact  that  a  mere  splitting  up  of  functions  would  not  itself  cure  the  criticisms 
which  appear  most  common.  Insofar  as  predispositions  may  exist  in  the  more  highly 
charged  fields  in  which  administrative  agencies  operate,  they  are  mainly  the  product  of 
many  factors  of  mind  and  experience,  and  have  comparatively  little  relation  to  the  ad- 
ministrative machinery.  There  is  no  simple  way  of  eliminating  them  by  mere  charge  in 
the  administrative  structure.  *  *  *  The  problem  is  inherently  one  of  personnel  and 
the  traditions  in  which  it  is  trained      *      *      * 

*  *  *  conversely,  it  is  demonstrable  that  impartiality  can  be  achieved  without 
srparation.      *      *      * 
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Another  advantage  of  coordinated  administration  through  control  of  enforce- 
ment by  a  single  agency,  resulting  in  less  litigation  and  consequent  harassment 
to  respondents,  follows  from  the  fact  that  "the  added  responsibility  of  deciding 
exercises  a  restraining  influence  which  limits  the  activities  of  the  agency  as  a 
whole"  (final  report,  p.  58).  If  only  to  save  itself  time  and  expense,  the  present 
Board  will  not  permit  its  staff  to  press  cases  which  it  knows  in  advance  will 
surely  be  dismissed  after  hearing.  An  agency  devoted  solely  to  prosecuting, 
however,  is  likely  to  be  intent  upon  making  a  record  of  prosecuting  as  often  and 
successfully  as  possible.  Delays,  already  serious,  would  grow  still  greater. 
Moreover,  because  the  Department  of  Justice  would  have  to  guess  what  the 
Board  will  think  oil  a  policy  question,  it  would  be  tempted  to  press  every  close 
issue,  thereby  wasting  the  time  and  money  of  the  private  citizen.  It  would 
also  add  greatly  to  governmental  expense  at  a  time  when  the  President  and 
the  Congress  are  urging  economy  on  all  agencies. 

Finally — and  perhaps  most  important  in  the  labor  relations  field — a  separa- 
tion of  functions  would  seriously  militate  against  negotiation  and  informal 
settlement  of  alleged  violations  and  election  requests.  As  the  report  of  the 
Attorney  General's  committee  noted,  amicable  disposition  of  cases  is  far  less 
likely  where  negotiations  are  with  officials  devoted  solely  to  prosecution,  because 
the  prosecuting  officials  cannot  turn  to  the  deciding  branch  to  discover  the 
applicable  policies.  Board  statistics  are  particularly  revealing  on  this  score. 
They  reveal  that  45  percent  of  the  cases  filed  are  adjusted  by  the  parties  with 
the  assistance  of  the  regional  offices ;  another  35  percent  are  withdrawn  by  the 
moving  party;  7  percent  more  are  dismissed  administratively.  Thus  less  than 
15  percent  of  the  cases  filed  ever  require  formal  action  by  the  Board.  In  States 
such  as  Pennsylvania  and  Wisconsin,  on  the  other  hand,  where  the  State  board 
has  purely  judicial  functions,  the  wheat  is  not  culled  from  the  chaff  and  every 
case  is  likely  to  go  to  trial  and  adjudication. 

In  sum,  the  exercise  of  a  combination  of  functions  by  or  under  the  control 
of  a  single  administrative  agency,  such  as  the  Board,  is  a  basic  characteristic 
of  the  entire  system  of  Federal  regulation  through  specialized  administrative 
agencies.  The  problems  it  engenders  were  fully  and  carefully  studied  and 
then  solved  in  the  Administrative  Procedure  Act  of  15>4H,  in  a  manner  which 
minimizes  the  potential  dangers  of  the  system,  and  yet  retains  the  benefits  of 
single,  coordinated  responsibility  and  control  of  administration.  The  Board's 
current  practices  and  procedures  fully  comply.  A  claim  that,  despite  such 
careful  compliance,  the  combination  of  functions  is  contrary  to  some  abstract 
principle  of  justice  has  not  been,  and  we  believe  cannot  be,  shown  to  have  any 
more  pertinence  to  this  Board  than  to  the  Interstate  Commerce  Commission, 
the  Federal  Trade  Commission,  the  Securities  and  Exchange  Commission  and 
similar  administrative  bodies.     Yet  no  one  seriously  proposes  to  bifurcate  them.H< 

(b)  Review  of  findings  of  fact.— Sections  7  (c)  (3)  and  7  (d)  (2)  of  S.  360 
would  extend  the  scope  of  judicial  review  of  the  Board's  findings  of  fact  to  vest 
in  the  reviewing  court  the  function  of  determining  whether  or  not,  in  every 
case,  the  Board's  findings  are  "supported  by  the  weight  of  the  evidence." 

This  provision  is  contrary  to  the  basic  principle  of  administrative  law  that 
appraisal  of  the  evidence  and  determination  of  the  fact  in  adminstrative  pro- 
ceedings shall  rest  with  a  body  of  specialists  trained  and  experienced  in  the  field 
subject  to  regulation;  that  the  findings  of  such  agency  shall  be  binding  unless 
unreasonable  or  without  the  support  of  "substantial"  evidence:  and  that  the 
function  of  the  reviewing  court  shall  otherwise  be  confined  primarily  to  questions 
of  law  and  checking  abuses  of  power  by  administrative  bodies.  It  would  have 
the  same  consequences  as  a  trial  de  novo  of  every  factual  question  in  the  circuit 
courts  of  appeal.  It  would  hinder  the  courts  in  every  case  and  induce  the  liti- 
gation of  many  more  cases  in  a  field  in  which  litigation  is  bound  to  acerbate 
labor  strife.  The  small  employer  could  not  often  afford  such  litigation,  but  a 
large  one,  seizing-  on  every  opportunity  to  frustrate  collective  bargaining,  would 
have  a  ready  instrument  placed  in  his  hands. 

Contrary  to  statements  sometimes  made,  the  standard  of  review  contained  in 
the  present  law  does  not  mean  that  the  findings  of  the  Board  must  be  accepted 
by  the  court  if  there  is  "any"  evidence  to  support  them.  On  the  contrary,  the 
Supreme  Court  has  made  it  clear  that  evidence  relied  upon  to  support  a  finding 


u  We  note  with  satisfaction  that  William  Green,  president  of  the  American  Federation 
of  Labor,  in  testifying  before  this  committee  on  February  18,  1947,  withdrew  his  organi- 
zation's proposal  as  made  in  19:59  and  1940,  that  the  Board's  functions  be  separated.  He 
indicated  a  belief  that  the  A.  F.  of  L.  receives  unbiased  treatment  from  the  present  Board. 
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must  be  substantia]  in  character.  And  the  Administrative  Procedure  Act  specifi- 
fically  requires  that  agency  findings  be  "supported  by  and  in  accordance  with 
the  reliable,  probative  and  substantial  evidence"  (sec.  7  (c)L  Under  this  rule 
a  finding  supported  wholly  by  hearsay  or  other  dubious  evidence  could  never 
stand.  In  a  leading  case  on  the  subject  (Consolidated  Edison  Co.  v.  National 
Labor  Relations  Board,  305  U.  S.  197),  the  Supreme  Court  gave  the  following 
detailed  definition  of  the  standard  : 

"The  companies  contend  that  the  court  of  appeals  misconceived  its  power  to 
review  the  findings  and,  instead  of  searching  the  record  to  see  if  they  'were 
sustained  by  "substantial"  evidence,  merely  considered  whether  the  record  was 
"wholly  barren  of  evidence"  to  support  them.  We  agree  that  the  statute,  in  pro- 
viding that  "the  findings  of  the  Board  as  to  the  facts,  if  supported  by  evidence, 
shall  be  conclusive,"  means  supported  by  substantial  evidence.  [Emphasis  sup- 
plied.] Substantial  evidence  is  more  than  a  mere  scintilla.  It  means  such 
relevant  evidence  as  a  reasonable  mind  might  accept  as  adequate  to  support  a 
conclusion." 

The  Administrative  Procedure  Act,  moreover,  reflects  the  recent  determination 
of  the  Congress  on  this  subject.  As  has  been  indicated,  this  act  was  the  culmina- 
tion of  more  than  10  years  of  intensive  and  well-informed  study  of  the  operations 
and  practices  of  administrative  agencies,  including  the  National  Labor  Relations 
Board.  These  studies  were  made  in  the  Executive  Department  of  the  Govern- 
ment, the  Legislative  Department,  by  organizations  such  as  the  American  Bar 
Association,  and  by  many  individual  practitioners  and  legal  scholars.  In  the 
course  of  these  studies,  the  matter  most  often  discussed  and  examined  was  the 
proper  scope  of  judicial  review.  The  traditional  "substantial  evidence"  rule  was 
considered  as  against  the  proposed  "preponderance-of-evidence  rule  or  the  weight 
of-evidence  rule."  (See  statement  of  Mr.  Carl  MeFarland,  chairman  of  the 
American  Bar  Association's  Special  Committee  on  Administrative  Law.  speaking 
in  support  of  the  Administrative  Procedure  bill  ( S.  7)  before  the  House  Committee 
on  the  Judiciary,  79th  Cong.,  1st  sess.,  S.  Doc.  No.  24S,  pp.  79,  84-S6.)  The 
fruit  of  these  long  and  careful  studies  should  not  be  discarded  without  good 
reason.  This  particular  agency  should  certainly  not  be  picked  out  as  the  one 
pariah  whose  factual  findings  cannot  be  trusted.03 

Finally,  there  are  special  reasons  why  the  established  standard  for  judicial 
review  is  peculiarly  desirable  in  operations  of  the  Board  under  the  National 
Labor  Relations  Act.     The  concept  that  a  trained  body  of  specialists  is  best 


85  Out  of  over  635  Board  cases  which  have  been  brought  before  the  courts  for  enforce- 
ment or  review,  in  only  4  cases — of  which  the  most  recent  was  heard  in  1942 — were  Board 
orders  set  aside  for  bias  or  prejudice  of  the  trial  examiner.  Indeed,  even  accusations  of 
unfair  hearing  have  been  made  in  the  courts  in  only  an  infinitesimal  proportion  of  the 
cases. 

On  the  other  hand,  the  courts  in  10  instances  have  taken  occasion  to  point  out  the 
outstandingly  fair  and  judicial  conduct  of  trial  examiners,  manifested  on  some  occasions 
in  the  face  of  verv  trying  circumstances.  (Eagle-Picher  Mining  &  Smelting  Co.  v.  N.  L.  R.  B., 
119  F.  2d  903,  906  (C.  C.  A.  8,  1941)  ("His  conduct  of  this  hearing  *  *  *  is  deserv- 
ing of  the  highest  commendation.")  ;  Bethlehem  Steel  Co.  v.  N.  L.  R.  B.,  120  F.  2d  641, 
652,  fn.  (C.  A.-D.  C,  1941)  ("Men  seldom  conduct  themselves  throughout  a  long  and 
provocative  hearing  with  so  close  an  approximation  to  uniform  fairness  and  good  temper.")  ; 
Continental  Box  Co.  v.  N.  L.  R.  B.,  113  F.  2d  93,  96  (C.  C.  A.  5,  1940)  ("An  examination 
of  this  record  discloses  *  *  *  a  hearing  conducted  in  an  atmosphere  of  exemplary 
fairness  *  *  *  a  spirit  of  eminent  fairness  and  impartiality.")  ;  Jefferson  Electric  Co. 
v.  N.  L.  R.  B.,  102  F.  2d  949,  954  (C.  C.  A.  7,  1939)  ("We  have  carefully  studied  the  record, 
which  to  us  reveals  that  the  trial  examiner  was  fair  in  his  behavior  toward  the  parties 
in  this  tripartite  controversy.")  ;  (Kansas  City  Power  d  Light  Co.  v.  N.  L.  R.  B.,  Ill  F.  2d 
340,  357  (C.  C.  A.  8,  1940)  ("The  examiner  was  commendablv  fair  and  impartial.")  ; 
Subin  v.  N.  L.  R.  B..  112  F.  2d  326,  332  (C.  C.  A.  3,  1940)  ("The  conduct  of  the  exam- 
iner *  *  *  on  the  whole  was  judicial  and  not  intemperate.  We  use  the  phrase  'not 
intemperate'  advisedly  for  upon  at  least  one  occasion  counsel  for  the  Snbins  saw  fit  to 
impute  to  the  examiner  a  lack  of  good  faith.  The  hearings  seem  to  have  been  attended 
with  some  heat,  but  that  heat  was  communicated  to  the  examiner  to  a  very  small  degree.")  ; 
Wilson  &  Co.  V.  N.  L.  R.  B..  103  F.  2d  243,  245  (C.  A.  A.  S,  1939)  ("We  have  read  the  entire 
record.  We  are  impressed  that  the  examiner  was  entirely  fair.  We  have  no  doubt  of 
his  intention  to  be  fair  and  we  think  that  his  conduct  of  the  hearing  was  commendable.")  : 
Berkshire  Knitting  Mills  v.  N.  L.  R.  B.,  139  F.  2d  134,  138  (C.  C.  A.  3,  1943)  ("We  have 
gone  back  over  the  record  and  read,  consecutively,  a  great  portion  of  the  transcribed  notes 
of  the  hearing  *  *  *  we  think  [the  trial  examiner's]  attitude  was  fair  and  impartial 
to  both  sides  under  conditions  which  it  is  an  understatement  to  describe  as  difficult.")  : 
Jacksonville  Paper  Co.  v.  N.  L.  R.  B.,  137  F.  2d  148,  150  (C.  C.  A.  5,  1945)  ("The  evidence 
was  taken  before  Trial  Examiner  Howard  Myers  whose  rulings  on  the  evidence  and  whose 
conduct  of  the  trial  were  commendablv  accurate  and  fair.")  ;  May  Department  Stores  v. 
N.  L.  R.  B..  154  F.  2d  533,  539  (C.  C.  A.  8.  1946)  ("We  have  carefully  read  the  entire  rec- 
ord for  the  atmosphere  and  course  of  the  proceedings  *  *  *  The  Trial  Examiner 
properly  manifested  and  exercised  the  courtesy,  consideration,  patience,  and  restraint 
necessary  on  the  part  of  a  hearing  officer.  He  allowed  the  parties  liberal  and  equal  scope 
in  introducing  evidence  and  cross-examining  witnesses.")). 

The  Attorney  General's  committee  also  was  impressed  with  the  uniform  fairness  of 
Board  trial  examiners  (Monograph  No.  18,  p.  38). 
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suited  to  determine  the  facts  in  labor-relations  cases  is,  we  believe,  a  sound  one. 
The  circuit  courts  of  appeal,  bodies  dealing  almost  exclusively  with  diverse 
questions  of  general  law,  rather  than  with  factual  questions,  should  not  be  re- 
quired to  weigh  and  appraise  the  evidence  in  labor  cases.  They  should  not  be 
burdened  by  being  transformed,  as  they  would  in  effect  be  under  S.  360,  into 
trial  courts  to  redecide  primary  issues  of  fact."" 

(c)  Interlocutory  judicial  review  of  certification  proceedings. — Section  6  of 
S.  360  would  amend  section  9  of  the  National  Labor  Relations  Act  to  permit 
interlocutory  judicial  review  of  certifications  issued  in  representation  proceed- 
ings. The  bill  provides  that  the  filing  of  a  petition  for  review  is  not,  Unless 
specifically  ordered  by  the  court,  to  operate  as  a  stay  of  unfair  labor  practice 
proceedings  under  section  8  of  the  National  Labor  Relations  Act. 

Under  present  law,  certifications  issued  in  representation  cases  are  not,  stand- 
ing alone,  judicially  reviewable.07  This  results  from  the  fact  that  a  certification 
is  not  an  order  at  all  but  merely  a  report  of  the  results  of  an  investigation, 
usually  an  election  by  secret  ballot.  It  does  not  require  an  employer  to  do 
anything.  However,  if  the  Board  later  issues  an  order  in  an  unfair  labor  practice 
case  which  depends  upon  the  representation  case  findings,  because  the  employer 
has  refused  to  bargain  with  the  representative  duly  chosen  by  the  majority  of 
the  employees,  judicial  review  of  the  unfair  labor  practice  case  includes  the 
representation  case  as  well  (sec.  9  (d  )of  the  act).  Board  unit  determinations 
can  be  tested  at  that  time. 

We  cannot  emphasize  too  strongly  the  serious  consequences  to  collective  bar- 
gaining that  would  result  from  a  modification  of  the  present  law  by  permitting 
judicial  review  at  the  certification  stage  of  Board  proceedings.63  Employers 
interested  in  delay  and  minority  unions  disgruntled  at  the  result  of  an  election 
could  postpone  collective  bargaining  indefinitely  if  the  proposed  amendment  were 
enacted  into  law. 

It  is  conservatively  estimated  that  1  year  would  be  the  average  time  it  would 
take  to  obtain  court  review  of  a  Board  certification.  During  this  period  it  is 
likely  that  the  court  would  further  stay  the  action  so  as  to  preserve  the  status 
quo.  In  any  event,  it  is  unlikely  that  the  Board,  out  of  respect  to  the  court, 
would  proceed  on  an  unfair  labor  practice  charge  when  some  of  the  facts  on 
which  that  charge  is  based  were  undergoing  judicial  review.  The  same  findings 
would  be  reviewable  twice:  first,  under  the  proposed  amendment  and,  second, 
through  later  or  simultaneous  section  8  (5)  proceedings  under  the  act  if  the 
employer  refused  to  bargain.    Delay  would  be  piled  upon  delay. 

Meanwhile,  the  only  recourse  left  the  employees  against  a  refusal  to  bargain 
would  be  industrial  warfare.  Further,  it  is  not  unlikely  that  when  the  court's 
decision  finally  issued  the  certification  would  no  longer  have  value,  because  the 
union  winning  the  election  might  well  have  lost  the  allegiance  of  the  employees 
who  had  originally  voted  for  it.  It  would  then  become  necessary  to  have  a  new 
determination  made  by  the  Board.  This  is  particularly  serious  in  view  of  the 
provisions  of  section  9  (c)  (1A)  of  S.  360,  which  enlarges  the  right  to  file  petitions 
in  such  situations.  This,  in  turn,  would  be  subject  to  judicial  review.  By  this 
type  of  procedure  the  very  purpose  of  the  election,  .to  bring  certainty  and  indus- 
trial stability  to  an  establishment  at  the  earliest  possible  date,  would  be  seriously 
discouraged  and  the  cause  of  industrial  peace  impared.69 

The  encouragement  of  litigation  at  the  certification  stage  of  Board  proceedings 
would  have  a  second  serious  disadvantage,  costly  to  the  Federal  Treasury.  As  is 
well  known,  a  very  large  proportion  of  the  Board's  elections  are  conducted  by 


m  The  records  in  most  Board  cases  are  long,  representing  many  days'  testimony.  There 
are  132  cases  pending  in  the  courts  for  enforcement  at  this  moment. 

01  Myers  v.  Bethlehem  Shipbuilding  Corp.,  303  U.  S.  41  ;  American  Federation  of  Labor 
v.  Ar.  L.  R.  B.,  30S  U.  S.  401  ;  Inland  Empire  District  Council  v.  MHHs,  325  U.  S.  697,  sug- 
gests that  unions  adversely  affected  by  an  arbitrary  unit  finding  might  secure  relief  in 
equity  in  the  Federal  district  courts. 

68  The  Board  has  had  occasion  in  the  past  to  comment  before  this  committee  on  a  similar 
proposal.  See  report  of  the  National  Labor  Relations  Board  to  the  Committee  on  Edu- 
cation and  Labor,  U.  S.  Senate,  76th  Cong.,  1st  sess.,  on  S.  1000,  pp.  583-5S7  (1939).  It 
should  be  noted  that  the  American  Federation  of  Labor,  which  urged  interlocutory  review 
at  that  time,  no  longer  does  so.  judging  from  testimony  of  its  witnesses  in  1947. 

69  This  analysis  is  not  mere  theory.  On  the  contrary,  this  committee  and  Congress  were 
faced  with  a  similar  situation  when  the  National  Labor  Relations  Act  was  passed.  For 
under  the  1934  Public  Resolution  No.  44,  which  preceded  sec.  9  (c)  of  the  act,  the  right 
of  judicial  review  of  Board  election  orders  was  provided.  The  Senate  committee  report 
shows  that  "after  almost  a  year  not  a  single  case,  in  which  a  company  *  *  *  [chose] 
to  contest  an  election  order  of  the  Board,  *  *  *  [had]  reached  decision  in  any  circuit 
court  of  appeals."  Report  of  Senate  Committee  on  Education  and  Labor  on  S.  1958,  74th 
Cong.,  1st  sess.,  Report  No.  573,  pp.  5-6. 
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the  consent  of  all  parties.70  This  is  so  both  in  single  union  and  two  union  eases. 
However,  if  review  were  made  easier  through  intermediate  proceedings,  parties 
who  desired  delay  would  be  greatly  Stimulated  to  force  the  Board  to  go  to 
hearing.71  To  achieve  this  result  they  would  decline  to  waive  Objections  to  some 
unimportant  proposal  of  an  adversary,  perhaps  involving  the  exclusion  of  one 
or  two  employees  from  a  large  unit.  The  temptation  to  invent  frivolous  objec- 
tions would  be  great,  especially  where  there  are  bitter  jurisdictional  disputes 
between  two  unions.  Consent  elections  would  become  the  exception  rather  than 
the  rule.  We  therefore  urge  that  no  change  be  made  in  existing  law  governing 
court  review  of  Board  certification. 

(d)  Subpenas. — Section  8  of  S.  360  would  amend  section  11  of  the  National 
Labor  Relations  Act,  so  as  to  require  the  Board,  upon  application  of  the  Labor 
Division  or  of  any  party  to  a  proceeding,  forthwith  to  issue  all  subpenas  requested. 
This  would  change  the  present  law  and  practice,  embodied  in  the  Board's  rules 
and  regulations  and  in  the  Administrative  Procedure  Act,  of  issuing  subpenas  to 
parties  upon  a  simple  statement  of  the  general  relevance  and  scope  of  the 
evidence  sought  to  be  adduced.  Under  the  bill,  there  would  be  no  discretion  in 
the  Board  with  respect  to  granting  subpenas  and  no  requirement  for  any  showing 
by  parties  of  relevance  of  materiality  in  connection  with  obtaining  subpenas. 
Today  the  Board  requires  its  own  attorneys  to  make  such  showing  exactly  as 
other  parties  must  do. 

We  regard  this  proposed  change  as  most  objectionable  because  it  leaves  the 
Board  no  discretion  to  prevent  harassment  of  private  parties  and  abuse  of  the 
Board's  processes  by  all  kinds  of  improper  subpenas  and  "fishing  expeditions" 
on  mere  demand  of  litigants. 

No  extended  argument,  we  think,  is  needed  to  demonstrate  that  the  subponea 
power  is  one  that  should  be  safeguarded,  so  that  its  indiscriminate  and  un- 
controlled use  will  not  become  a  source  of  harassment.  At  the  same  time,  it 
should  always  be  available  to  search  out  the  truth.  The  Administrative  Pro- 
cedure Act  (sec.  6  (c)  ),  whose  standards  the  Board's  rules  and  the  present 
law  fully  meet,  works  out  a  correct  and  wall-considered  treatment  of  the  matter, 
with  full  protection  by  court  review  to  injured  parties  against  error  by  the 
Board.  We  are  ware  of  no  complaints  with  respect  to  either  the  subpena 
requirements  of  the  Procedure  Act  or  the  adequacy  of  judicial  review  of  agency 
action  thereunder.  Accordingly,  there  is,  in  our  (pinion,  no  problem  requiring 
ligislation  in  this  regard. 

(e)  Statute  of  limitations  on  filing  unfair  labor  practice  charges. — Section  7 
(b)  of  S.  360  provides  in  substance  that  the  Labor  Division  of  the  Department 
of  Justice  shall  have  power  to  issue  a  complaint  on  unfair  labor  practice  charges 
only  if  the  practices  occurred  within  6  months  prior  to  the  filing  of  the  charge. 
The  effect  of  this  provision  is,  of  cource,  to  establish  a  6  months'  statute  of  limi- 
tations for  filing  unfair  labor  practice  cases.  Under  present  practice,  on  the 
other  hand,  there  are  no  specific  time  restrictions  imposed  upon  resort  by  em- 
ployees to  the  Board's  facilities,  but  the  Board  administratively  does  not  pro- 
ceed upon  stale  charges  unless  good  cause  appears  for  the  delay.  And  even  in 
such  cases,  the  employer  is  normally  required  to  pay  back  wages  to  the  employees 
discriminatorily  discharged  only  from  the  date  of  filing  the  charges  and  not  from 
the  date  of  the  original  violation.  (Inland  Lime  &  Stone  Co.,  8  N.  L.  R.  B.  044, 
958).  Thus,  the  Board  has  administratively  accommodated  the  public  interest 
in  preventing  and  remedying  continuing  unfair  labor  practices,  and  at  the  same 
time  encouraged  the  prompt  filing  of  charges.  We  respectfully  submit  that  the 
Board's  treatment  of  this  problem  is  to  be  preferred  to  that  in  this  bill. 

No  sound  public  purpose  is  served  by  removing  all  power  from  the  Board  to 
remedy  unfair  labor  practices  in  situations  where  the  delay  is  attributable  to 
the  employer's  successful  concealment  of  the  unlawful  acts  and  is  in  no  way  the 
responsibility  of  the  wronged  employee.  Thus,  the  facts  concerning  an  em- 
ployer's creation  of  a  company-dominated  union  might  not  come  to  light,  and 
frequenty  do  not,  until  an  outside  union  attempts  to  organize  the  plant,  which 
might  not  be  within  the  6-month  period.  The  company-dominated  organization 
would  continue  to  be  an  impediment  to  true  collective  bargaining,  however.     The 


70  During  the  fiscal  year  ending  June  30,  1946,  a  total  of  5,5S9  elections  and  cross-checks 
were  conducted.  Of  these,  only  1,163  elections,  or  21  percent,  were  conducted  pursuant  to 
Board  order ;  all  the  other  79  percent  were  based  on  agreement  by  the  parties.  Under 
present  budgetary  conditions,  a  litigated  representation  case  takes  6  months  to  pass 
through  Board  proceedings. 

71  This  would  be  particularly  tempting  under  one  of  the  proposed  procedural  amend- 
ments in  S.  360,  which  would  permit  court  review,  even  of  expert  findings  on  unit,  on 
"the  weight  of  evidence." 
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evidence  to  establish  an  unlawful  discharge  might  also  not  conic  to  light  within 
the  prescribed  period.  There  is  no  reason  why-,  in  such  cases,  the  employees 
should  be  denied  the  benefits  of  genuine  representation  on  their  side  of  the  bar- 
gaining table,  or  should  be  required  to  resort  to  self-help  to  secure  their  rights. 
Not  only  is  it  unfair  to  the  employees  to  bar  such  valid  and  otherwise  timely 
cases,  but,  more  important,  the  net  effect  would  be  to  provoke  strikes  and  indus- 
trial warfare  to  settle  such  issues  rather  than  recourse  to  the  peaceful  machinery 
of  the  act. 

Vni.   S.   404 

S.  404,  introduced  by  Senator  Ellender.  sets  forth  provisions  relating  to  the 
following  subjects:  Mediation,  supervisory  employees,  suits  by  and  against  labor 
organizations,  secondary  boycotts,  jurisdictional  strikes,  and  other  unlawful 
combinations,  financial  reports  of  labor  organizations,  emergency  commissions, 
and  freedom  of  speech.  Many  of  these  provisions  are  in  substance  the  same  as 
those  found  in  S.  55  and  S.  360.  We  shall  not  burden  the  committee  by  repeating 
the  views  already  expressed,  or  intrude  upon  the  jurisdiction  of  the  Department 
of  Labor  by  commenting  on  the  merits  of  the  mediation  proposals,  but  will  re- 
strict ourselves  to  a  few  observations  on  section  3  of  S.  404  because  it  has  an  im- 
pact on  the  National  Labor  Relations  Act. 

Refusal  on  the  part  of  an  employer  to  include  in  a  collective  bargaining  agree- 
ment the  required  notice  clause  or  failure  on  his  part  to  carry  them  out  is  made 
an  unfair  labor  practice.  An  employee  who  engages  in  similar  misconduct  loses 
his  status  as  employee.  Our  remarks  concerning  inequality  of  remedies  under 
S.  3G0  and  S.  55  are  also  applicable  to  these  provisions. 

We  are  troubled,  too,  by  another  difficulty  which  may  arise  from  the  sanction 
imposed  in  section  3  (b)  for  failure  to  terminate  a  lock-out  or  strike.  Jurisdic- 
tion for  violations  of  this  provision  is  vested  in  the  courts.  It  is  possible  that 
the  same  labor  dispute  might  come  both  before  the  court  and  the  Board  and  both 
tribunals  be  called  upon  to  resolve  the  same  factual  issues.  For  example,  in 
seeking  to  determine  whether  there  has  been  a  violation  of  this  subsection,  a 
court  may  have  to  determine  whether  a  work  stoppage  has  in  fact  been  a  lock-out 
or  a  strike.  The  same  issues  may  present  themselves  for  simultaneous  deter- 
mination by  the  Board  in  an  unfair  labor  practice  case  by  virtue  of  a  charge  filed 
by  the  union.  The  dual  jurisdiction  that  is  created  whereby  both  courts  and  the 
Board  would  be  required  to  make  parallel  determinations  could  very  well  lead 
to  situations  where  the  findings  made  by  the  Board  and  by  the  Courts  differed 
materially.  This  would  leave  in  doubt  the  validity  of  conduct  sought  to  be 
proscribed. 

IX.    S.    133     (THE  industi;y-wide   BARGAINING   BILL) 

S.  133,  introduced  by  Senator  Ball,  deals  with  the  problem  of  industry-wide 
bargaining.  The  bill  would  make  it  an  unfair  labor  practice  for  an  employer 
to  bargain  with  a  union  representing  employees  of  any  other  employer  engaged 
in  the  same  industry  or  activity  "unless  the  principal  places  of  employment  of 
the  employees  of  such  employers  are  located  in  the  same  labor  market  area 
(sec.  2.  (a)).  Section  3  of  the  bill  makes  unions  ineligible  under  the  National 
Labor  Relations  Act  to  act  as  bargaining  representatives  for  employees  of  com- 
peting employers  under  the  same  circumstances,  and  section  2  (a)  makes  such 
representation  by  a  union  an  unfair  labor  practice.  A  labor  market  area  is 
defined  in  section  4  of  the  bill  as  a  metropolitan  or  other  geographical  area 
within  which  a  majority  of  the  employees  regularly  employed  by  the  employer 
in  that  area  reside  within  a  maximum  diameter  of  100  miles. 

In  addition  to  the  foregoing,  the  bill  would  make  unlawful  certain  types  of 
control  over  or  joint  action  between  labor  organizations  in  collective  bargaining. 
The  bill  also  forbids  employers  to  bargain  collectively  through  any  group,  com- 
mittee or  association  of  employees  in  the  same  industry  unless  all  are  located 
within  the  same  labor  market  area.  These  latter  prohibitions  are  enforced  by 
injunctions,  with  the  provisions  of  the  Clayton  Act  and  the  Norris-LaGuardia 
Act  declared  inapplicable. 

The  amendments  to  the  National  Labor  Relations  Act  proposed  in  S.  133 
would  affect  the  work  of  the  Board  in  at  least  two  important  respects.  In  the 
first  place,  the  bill  would  limit  the  Board's  authority  to  include  the  employees 
of  more  than  one  employer  in  the  same  bargaining  unit.  Although  this  is  rarely 
done  in  practice,  discretion  to  do  so  is  essential  if  the  Board  is  to  administer 
the  act  in  accord  with  prevailing  custom,  rather  than  carve  up  units  which 
made  for  efficient  collective  bargaining.     Under  the  act  as  presently   written 
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the  Board  has  included  within  a  single  unit  the  employees  of  more  than  one 
employer  in  two  types  of  situations : 

First.  Where  two  or  move  companies  are  operated  as  a  single  business  enter- 
prise, with  the  direct  control  of  labor  relations  vested  in  a  single  source,  and 
where  the  other  facts  in  the  case  make  the  broader  unit  advisable,  the  Board 
has  included  the  employees  of  all  the  companies  in  a  single  bargaining  unit.  See 
National  Labor  Relations  Board  v.  Lund,  103  F.  2d,  815  (C.  C.  A.  8),  where  the 
court  approved  such  a  unit  determination  by  the  Board. 

Second.  Where  a  group  of  employers  engaged  in  the  same  industry  has 
already  delegated  to  a  trade  association  or  other  employers'  organization  the 
right  to  bargain  collectively  with  a  labor  organization  representing  the  em- 
ployees, and  where  the  history  of  collective  bargaining  has  been  on  a  multiple- 
employer  basis  the  Board  has  established  a  single  employer  unit  consisting  of 
all  the  employees  of  the  members  of  the  trade  association  or  employers'  organiza- 
tion. It  has  done  so,  however,  only  when  the  history  of  collective  bargaining 
in  the  industry  shows  the  necessity  and  desirability  of  such  unit  from  the  stand- 
point of  effective  collective  bargaining  and  peaceful  labor  relations.72  Illustra- 
tive of  the  type  of  case  in  which  the  Board  has  recognized  the  appropriateness 
of  a  multiple-employer  unit  is  the  ease  of  Matter  of  Rayonier  Incorporated, 
Grays  Harbor  Division,  52  N.  L.  R.  B.  1269,  in  which  the  Board  considered  as  deter- 
minative the  facts  that  the  members  of  an  association  covering  employers  in  the 
State  of  California,  Oregon,  and  Washington  "had  established  a  practice  of 
joint  action  in  regard  to  labor  relations  by  negotiation  with  an  effective  employee 
organization,  and  [had]  by  their  customary  adherence  to  the  uniform  labor 
agreements  resulting  therefrom,  demonstrated  their  desire  to  be  bound  by  group 
rather  than  by  individual  action."  I3 

S.  133  would  prevent  the  Board  from  finding  such  units  appropriate  except 
where  the  plants  involved  were  located  within  the  same  "labor  market  area"  as 
required  by  the  bill.  We  think  that  a  restriction  of  this  kind  is  undesirable, 
for  it  would  require  the  Board  in  many  cases  to  issue  certifications  and  orders  in 
conflict  with  existing  practices  of  collective  bargaining  that  are  apparently  satis- 
factory to  the  employers  and  to  the  majority  of  employees  involved,  and  woidd 
disrupt  and  break  up  existing  forms  of  collective  bargaining  that  have  functioned 
effectively  for  many  years.7' 

We  shall  not  review  the  arguments  for  or  against  industry-wide  and  region- 
wide  bargaining.  These  have  been  fully  presented  to  the  committee.  We  are 
concerned  only  with  impact  of  the  bill  upon  the  Wagner  Act.  Suffice  it  to  say 
that  in  many  cases  that  come  before  the  Board  the  broader  unit  undoubtedly 
better  effectuates  collective  bargaining.  Thus,  in  the  case  of  affiliated  companies, 
.the  employees  of  ad  companies  frequently  have  identical  interests  and  identical 
problems.  In  such  cases,  the  technicalities  of  corporate  structure  have  no  rela- 
tion to  collective  bargaining  realities.  Likewise,  in  the  case  of  different  em- 
ployers, the  employees  may.  as  in  the  case  of  longshoremen,  work  for  one  em- 
ployer one  day  and  another  the  next.  In  these  cases  the  employees  are  in  reality 
employed  by  the  employers  as  a  group.  Under  such  circumstances,  and  particu- 
larly where  collective  bargaining  has  in  fact  been  historically  on  a  multiple- 
employer  basis,  the  broader  unit  is  desirable.  We  do  not  believe  the  Board 
should  be  restricted  by  the  proposed  amendments  by  prohibiting  the  designation 
of  such  a  unit.7"  The  problem  is  one  that  can  be  properly  solved  only  by  an 
administrative  agency  equipped  to  make  individual  determination  upon  the  basis 
of  facts  as  they  arise  in  each  case. 


72  Cursory  examination  of  the  Board's  records  reveals  that  multiple-employer  units  were 
found  appropriate  in  only  ten  cases  during  fiscal  1946. 

73For  a  detailed  analysis  of  Board  decisions  on  multiple-employer  units  see  Fourth  An- 
nual Report,  N.  L.  R.  B.  (1939),  pp.  92-93;  Fifth  Annual  Report  (1940),  p.  69;  Sixth 
Annual  Report  (1941),  pp.  67-69;  Ninth  Annual  Report  (1944),  pp.  34-35;  Tenth  Annual 
Report  (1945).  pp.  29-30.  The  most  recent  Board  decisions  on  this  issue  are  Matter  of 
Waterfront  Employers'  Association,  et  al.,  71  N.  L.  R.  B.  80;  Matter  of  Waterfront  Em- 
ployers' Association,  et  al.,  71  N.  L.  R.  B.  121  ;  Matter  of  California  Metal  TrtuU  a  Associa- 
tion, et  al.,  72  N.  L.  R.  B.,  No.  120  :  and  Matter  of  California  State  Brewers'  Institute,  et  al., 
72  N.  L.  R.  B.,  No.  127. 

74  It  is  estimated  that  in  this  country  more  than  4,000,000  workers  are  covered  by 
agreements  negotiated  with  associations  and  groups  of  employers..  Most  of  the  agroe- 
ments  are  products  of  peaceful  employpr-union  relations  of  several  years  duration.  It  is 
estimated,  too,  that  there  are  more  than  5.000  employer  associations  and  groups  of  em- 
ployers engaged  in  collective  bargaining.     Many  of  these  would  be  outlawed  by  S.  133. 

75  Indeed,  several  years  ago  the  New  York  State  Legislature,  acting  upon  the  recom- 
mendation of  the  Ives  committee,  extended  the  authority  of  the  State  Board  to  make 
certain  that  it  could  find  multiple-employer  and  association-wide  units  appropriate. 
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The  second  important  respect  in  which  the  bill  would  affect  the  work  of  the 
Board  is  to  increase  substantially  the  number  of  cases  coming  before  the  Board,, 
while  at  the  sain."  lime  making  the  expeditious  processing  of  such  cases  difficult 
if  not  impossible.  Employers,  in  order  to  be  certain  that  they  are  not  violating 
the  new  law,  would  be  likely  to  request  a  Board  certification  before  bargaining 
or  continuing  to  bargain  with  any  union ;  only  by  a  Board  certificate  of  recent 
origin  could  an  employer  be  sure  that  the  union  had  not  expanded  beyond  the 
labor  market  area.  The  Board  would  thus  be  faced  with  hundreds,  and  perhaps 
thousands,  of  representation  cases  whenever  contracts  expired.  In  each  such 
case,  as  well  as  in  cases  arising  under  section  2  of  the  bill  and  under  the  refusal 
to  bargain  section  (8)  (5))  of  the  National  Labor  Relations  Act,  the  Board  would 
have  to  determine  whether  the  union  represented  employees  of  employers  "in 
the  same  industry  or  activity" ;  and,  if  so,  whether  the  employers  were  located 
in  the  same  labor  market  area.  The  Board  would  also  have  to  determine 
through  the  addresses  of  all  employees  (not  only  those  of  the  employer  involved 
but  also  of  many  others  with  whom  the  union  was  bargaining),  whether  a 
majority  of  the  employees  resided  in  the  labor  market  area.  Obviously,  the 
necessity  for  making  such  determinations  would  seriously  encumber  the  process- 
ing of  Board  cases.  Indeed,  the  ascertainment  of  the  residence  of  each  employee 
is  in  itself  a  formidable  problem.  We  think  that  these  difficulties  are  sufficiently 
serious  to  make  the  workability  of  S.  133  highly  questionable.  For  this  reason 
and  because  we  believe  that  the  bill  might  seriously  impair  existing  labor-man- 
agement relations,  we  urge  that  the  bill  not  be  enacted  into  law. 

X.    THE  "CLOSED  SHOP  BILLS"  S.   105  AND  S.  527 

(a)  S.  105. — The  stated  purpose  of  S.  105,  a  bill  introduced  by  Senator  Ball, 
is  to  make  unlawful  any  agreement  making  membership  or  nonmembership  in 
a  labor  organization  a  condition  of  employment.  The  bill  achieves  this  result 
by  striking  out  the  proviso  to  section  8  (3)  of  the  National  Labor  Relations  Act78 
and  by  making  it  unlawful,  subject  to  criminal  penalties,  for  any  person  or  labor 
organization  to  make,  enforce,  or  seek  to  make  or  enforce  any  agreement  which 
requires  an  employee  seeking  employment,  "as  a  condition  of  obtaining  or  retain- 
ing such  employment,  to  join  or  remain  a  member  of  or  to  support,  or  to  refrain 
from  joining  or  remaining  a  member  of  or  supporting,  any  labor  organization."77 
Undertakings  imposing  such  conditions  on  employment  are  also  made  unenforce- 
able in  the  Federal  Courts. 

Comment. — Tliis  Board  is  primarily  concerned  with  the  relationship  of  this 
bill  to  the  Wagner  Act. 

Section  8  (3)  of  the  National  Labor  Relations  Act  now  provides  that  an  agree- 
ment requiring  union  membership  as  a  condition  of  employment  shall  not  be 
unlawful  under  Federal  law  if  (1)  the  contracting  union  represents  a  majority 
of  the  employees  concerned,  and  (2)  if  the  contracting  union  has  not  been 
assisted,  established,  or  maintained  by  any  conduct  illegal  under  the  act.  Con- 
trary to  widespread  belief,  this  provision  did  not  legalize  or  extend  the  use  of: 
union  security  provisions.  In  fact,  it  limited  their  use  by  establishing  the  two 
requirements  set  forth  above,  which  did  not  exist  prior  to  the  passage  of  the  act.. 
The  restrictive  effect  of  the  provision  was  made  clear  by  both  the  Senate  Com- 
mittee on  Education  and  Labor  and  the  House  Committee  on  Labor  in  their - 
1935  reports  recommending  passage  of  the  National  Labor  Relations  Act.7"  It 
left  State  laws  where  it  found  them. 

In  administering  the  act,  the  National  Labor  Relations  Board  has  consistently 
construed  the  proviso  to  section  8  (3)  narrowly,  and  has  insisted  that  its  condi- 
tions be  strictly  complied  with.  Thus  the  Board  has  found  the  imposition  of  the- 
repuirement  of  union  membership  as  a  condition  of  employment  to  constitute  an 
unfair  labor  practice  where  no  agreement  existed,  Fast  Trucking  Co.,  58  • 
N.  L.  R.  B.  1S2C5 ;  where  the  agreement  was  with  a  company-dominated  union, 
Clinton  Cotton  Mills,  1  N.  L.  R.  B.  97;  where  the  contracting  union  did  nojt 
represent  a  majority  of  the  employees  at  the  time  of  the  execution  of  the  contract, . 

70  S.  360.  like  S.  105,  also  seeks  to  amend  the  National  Labor  Relations  Act  by  striking 
out  the  provisio  to  sec.  8  (3).      This  analysis  is  not  repeated  in  our  remarks  on  S.  300. 

77  It  appears  that  the  bill,   by  making  unlawful  any  agreement  which  requires  an  em- 
ployee   seeking    employment,    "as    a    condition    of    obtaining    or    retaining    such    employ- 
ment     *      *      *      to    support      *      *      *      any    labor    organization"    [italics-  supplied]    also 
proscribes  the  check-off.     Other  witnesses  have  indicated  the  objections  which  exist  to  this  ■ 
proposal. 

78  Report  of  Senate  Committee  on  Education  and  Labor,  May  1,  1936,  Rept.  No.  573  . 
pp.  11-12  ;  Report  of  Committee  on  Labor,  June  10,  1936,  Rept.  No.  1147,  pp.  19-20. 
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Ace  Sample  Card  Co.,  46  N.  L.  It.  B.  129;  where  the  contracting  union  was  assisted 
by  the  employer,  Serrich  Corporation,  8  N.  L.  R.  B.  (521,  311  U.  S.  72;  where  the 
contract  unit  was  inappropriate,  Graham  Ship  Repair  Co.,  03  N.  L.  R.  B.  842; 
and  where  the  contract  did  not  sufficiently  surely  define  the  obligations  of  the 
employer.  Pittsburgh  Plate  Glass  Co.,  66  N.  L.  R.  B.  1083. 

In  addition,  where  the  parties  have  attempted  to  use  the  closed  shop  as  a  device 
for  depriving  employees  of  the  full  freedom  of  self-organization  in  section  7  of  the 
act,  the  Board,  with  the  approval  of  the  courts,  has  found  such  abuse  to  be 
unlawful.™  The  effect  of  this  policy  has  been  to  discourage  the  use  of  the  closed 
shop  as  a  device  to  perpetuate  a  union's  status  as  exclusive  representative.  The 
Board  has  declared  it  to  be  an  unfair  labor  practice  for  an  employer  to  discharge 
an  employee  following  his  expulsion  from  a  union  because  he  sought  to  select 
a  new  bargaining  representative  at  a  time  reasonably  close  to  the  expiration  of 
the  contract,  provided  that  the  employer  knew  that  that  was  the  reason  for  the 
expulsion. 

The  Ninth  Circuit  Court  of  Appeals  in  its  recent  decision  in  the  Portland 
Lumber  Mills  case  placed  the  stamp  of  judicial  approval  on  the  Board's  doctrine 
in  the  following  words : 

"The  Board's  decision  in  no  way  detracts  from  the  benefits  Congress  con- 
ceived in  enacting  the  closed-shop  proviso.  The  Board's  interpretation,  in  addi- 
tion to  confirming  the  democratic  process  in  bargaining  agency  elections,  prevents 
the  use  of  the  proviso  for  the  perpetuation  of  a  particular  union's  control  of  the 
employees  once  it  enters  into  a  closed-shop  contract  with  their  employer"  (19 
LKRM  2098.  2176,  affirming  64  NLRB  159). 

S.  105,  by  striking  out  the  proviso  to  section  8  (3)  of  the  National  Labor 
Relations  Act  would  make  it  an  unfair  labor  practice  for  an  employer  to  make 
an  agreement  requiring  membership  in  a  labor  organization.  We  cannot,  in  the 
brief  time  available  to  us,  discuss  in  detail  the  merits  or  demerits  of  this  type 
of  agreement,  nor  is  it  our  affair  except  insofar  as  the  Wagner  Act  may  be 
affected  by  the  proposed  legislation.  It  has  been  fully  discussed  by  other  wit- 
nesses, including  the  Secretary  of  Labor. 

Under  the  National  Labor  Relations  Act,  these  matters  are  left  entirely  to  the 
voluntary  agreement  of  an  employer  and  his  employees'  representatives.  We 
believe  that  it  should  remain  so. 

We  are  troubled  by  the  fact  that  the  bill  if  enacted  into  law  would  give  rise 
to  a  conflict  of  jurisdiction  between  the  National  Labor  Relations  Board  and 
the  Federal  district  courts.  This  result  arises  from  the  fact  that  if  an  em- 
ployer entered  into  an  agreement  with  a  labor  organization  which  required  union 
membership  as  a  condition  of  employment,  he  would  be  in  violation  of  section 
8  (3)  of  the  National  Labor  Relations  Act  as  amended  by  the  bill.  He  would 
therefore  be  subject  to  appropriate  remedial  orders  from  the  Board  enforceable 
by  proceedings  in  the  circuit  court  of  appeals.  The  employer,  however,  would 
at  the  same  time  be  subject  to  criminal  proceedings  in  the  Federal  district 
courts.  Conceivably  different  results  could  be  reached  by  the  circuit  courts  of 
appeals  in  unfair  labor  practice  cases  and  by  the  district  courts  in  criminal  pro- 
ceedings. This  situation  would  lead  to  confusion  and  uncertainty,  and  impose 
undue  hardship  on  an  employer  subjected  to  two  sanctions  for  the  same  offense. 

ih)  S.  527,  introduced  by  Senator  .Tenner  fakes  a  much  more  moderate  approach 
to  the  problem  of  the  closed  and  union  shop  than  does  S.  105,  although  it  pre- 
sents some  other  difficulties.  It  limits  the  legality  of  union  security  provisions 
to  those  which  are  authorized  in  a  secret  ballot  by  at  least  two-thirds  of  the 
employees  in  an  appropriate  unit.  The  referendum  is  to  be  conducted  by  the 
National  Labor  Relations  Board.  Presumably,  the  validity  of  the  renewal  or 
reexecution  of  such  agreement  is  to  continue  until  a  new  referendum  indicates 
that  the  employees  have  rescinded  the  authority  of  the  bargaining  represen- 
tative. The  bill  makes  provision  for  the  rescission  of  such  authority  upon 
petition  by  a  substantial  number  of  employees.  We  comment  only  on  its  admin- 
istrative aspects,  believing  that  remarks  on  the  merits  of  the  proposal  are  morp 
properly  within  the  province  of  the  Department  of  Labor,  trade  unions  and 
employers. 

Comment. — It  is  apparently  contemplated  that  proceedings  und^r  S.  527  are  to 
be  separate  and  distinct  from  proceedings  under  section  9  of  the  National  Labor 


79  Commonly  known  as  the  "Rutland  Court  doctrine."  This  rule  was  first  declared  in 
Matter  of  Rutland  Court  Owners,  44  N.  L.  R.  B.  587  and  4fi  N.  L.  R.  R.  1040.  See,  for  a 
variant  on  this  doctrine,  Matter  of  Wallaee  Corporation,  50  N.  L.  R.  B.  138.  affirmed  by 
the  United  States  Supreme  Court  at  323  U.  S.  248.  This  subject  is  also  discussed  toward 
the  end  of  our  general  observations  and  implementing:  legislation  is  there  suggested. 
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Relations  Act.  The  carrying  out  of  a  legislative  scheme  such  as  this  involves 
serious  administrative  difficulties.  At  the  close  of  1945,  approximately  77  percent 
of  all  wage  earners  covered  by  collective  agreements  were  covered  by  agreements 
containing  union  security  provisions.  Under  the  proposed  plan,  all  the  em- 
ployees covered  by  these  agreements  would  have  to  be  polled  before  such  pro- 
visions became  valid.  "  The  resultant  administrative  burden  on  the  Board  would 
be  considerable  and  would  seriously  impair  the  effective  administration  of  other 
functions  vested  in  the  Board  by  the  National  Labor  Relations  Act.  Without 
additional  appropriations,  it  could  hardly  be  administered  at  all.  The  admin- 
istrate difficulty  might  be  eased  in  small  part  by  permitting  elections  in  repre- 
sentation cases  to  serve  the  dual  purpose  of  determining  whether  the  employees 
desire  a  bargaining  representative  and,  if  so,  whether  they  also  desire  to  author- 
ize the  bargaining  representative  to  enter  into  an  agreement  containing  a  union 
security  provision,  requiring  different  majorities  for  the  different  purposes. 

This,  however,  would  not  be  consistent  with  practice  in  the  State  of  Wisconsin, 
where  wholly  separate  referenda  are  held  on  the  union-security  issue.  We 
respectfully  suggest  that  the  Congress  make  a  study  to  determine  whether  a 
somewhat  similar  provision  in  the  Wisconsin  Employment  Peace  Act  has  or 
has  not  worked  successfully,  before  taking  further  action  on  this  bill.80 

XI.    CONCLUSION 

The  Board  questions  the  premise  contained  in  many  of  these  bills  that  in- 
dustrial peace  would  be  fostered  by  subtracting  from  the  protection  now  afforded 
employees  by  the  National  Labor  Relations  Act.  We  fear  that  the  opposite  result 
would  follow  in  practice.  Collective  bargaining  cannot  be  made  more  effective 
by  weakening  the  protection  of  those  rights  that  lie  at  its  very  foundation. 
At  best,  several  years  of  uncertainty  and  court  litigation  would  flow  from  enact- 
ment of  most  of  the  proposals  that  amend  substantive  or  procedural  provisions 
of  the  Wagner  Act.  At  worst,  American  workingmen  and  their  representatives 
would  so  resent  the  destruction  of  rights  they  have  so  recently  won  that  work 
stoppages  would  sweep  the  country,  adding  to  the  problems  caused  by  the  recent — 
and  wholly  distinguishable — wage  controversies. 

We  said  last  year  in  testifying  on  some  similar  provisions  in  the  Case  bill 
(H.  R.  4908,  79th  Cong.,  2d  sess.)  : 

"The  National  Labor  Relations  Act  is  predicated  on  the  assumption  that 
controversies  disrupting  the  Nation's  commerce  can  be  most  quickly  settled  if 
employer  and  employee  representatives  are  encouraged  to  deal  with  one  another. 
The  suspension  of  collective  bargaining  for  any  period  would  greatly  reduce 
the  likelihood  of  such  settlements.  Yet  agreement  through  bargaining  is  what 
both  industry  and  employees  need  and  urgently  desire  today.  A  legal  vacuum, 
such  as  these  sections  would  create,  will  not  solve  labor  disputes.  It  is  much 
more  likely  to  give  rise  to  new  ones. 

"This,  we  believe,  is  the  inevitable  consequence  of  seeking  to  satisfy  the  need 
for  better  means  to  settle  labor  disputes  over  wages,  hours  and  working  con- 
ditions by  curtailing  the  right  of  employees  to  be  protected  in  the  selection  of 
their  representatives  for  the  purposes  of  collective  bargaining.  Reducing  the 
latter  right  and,  in  some  instances,  removing  it  altogether,  will  not  ease  the  task 
of  any  new  Mediation  Board  or  strengthened  Conciliation  Service.  It  will  not 
put  fewer  men  on  the  sidewalk ;  it  will  just  put  more  bitter,  more  desperate, 
men  there.  We  do  not  believe  that  this  will  make  for  the  industrial  peace  which 
the  Congress  is  so  earnestly  seeking." 

Your  trustees  still  think  that  this  makes  sense.  The  verdict,  however,  is  in 
your  hands. 

AFTERNOON   SESSION 

(The  committee  reconvened  at  2  p.  m.,  pursuant  to  the  recess.) 
Senator  Ball.  The  committee  will  come  to  order. 
Mr.  Secretary,  you  were  going  to  come  back  and  give  us  further  ideas, 
and,  I  think,  particularly  such  specific  ideas  about  secondary  boy- 
cotts, foremen,  and  one  or  two  of  these  items. 


80  It  is  our  understanding  that  referenda  are  not  held  under  the  Wisconsin  statute  until 
after  an  employer  has  already  agreed  to  incorporate  a  security  clause  in  a  contract  but 
before  its  execution.  (See  sec.  111.)  The  Board  reported  in  1942  (p.  8)  that  the  pro- 
vision had  been  quite  widely  disregarded. 
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STATEMENT  OF  HON.  LEWIS  B.  SCHWELLENBACH,  SECRETARY  OF 
LABOR  (ACCOMPANIED  BY  HON.  DAVID  A.  MORSE,  ASSISTANT 
SECRETARY) 

Secretary  Schwellenbach.  The  understanding  I  had  with  the  com- 
mittee was  that  I  was  not  going  to  discuss  the  coal  situation  while  the 
case  was  before  the  Supreme  Court.  I  think  we  all  felt  that  the  6th 
of  March  was  ample  time.  I  returned  to  the  office  this  afternoon  and 
found  the  Supreme  Court  had  decided  the  case.  I  sent  for  the  opinion. 
The  majority  opinion  was  46  pages  in  length.  The  concurring  opinion 
by  Justice  Frankfurter  was  21  pages  in  length,  and  there  were  other 
opinions.    I  have  not  had  an  opportunity  to  read  them. 

I  feel  if  I  am  going  to  testify  about  the  coal  situation  that  I  would 
have  to  confer  with  Secretary  Krug  before  doing  so.  Therefore,  if 
the  committee  decide  they  want  me  to  discuss  the  coal  situation  I  would 
be  very  glad  to  come  back  at  any  time  next  week  except  Tuesday.  I 
have  to  be  before  the  House  committee  next  Tuesday. 

Senator  Ball.  I  think  that  is  all  right.  We  were  planning  to  close 
the  hearing  next  Saturday. 

Secretary  Schwellenbach.  My  proposed  draft  bill  on  secondary 
boycotts  is  as  follows : 

AN  ACT  To  eliminate  burdens  or  obstructions  to  interstate  and  foreign  commerce  caused 
by  secondary  boycotts  when  used  to  further  jurisdictional  disputes  or  to  compel  em- 
ployers to  violate  the  National  Labor  Relations  Act 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
in  Congress  ass&tiibled: 

Section  1.  Secondary  boycotts  cause  burdens  and  obstructions  to  interstate 
and  foreign  commerce  when  they  are  used  to  further  jurisdictional  disputes  or 
to  compel  employers  to  violate  the  National  Labor  Relations  Act.  Such  objec- 
tives do  not  justify  the  resulting  burdens  or  obstructions  to  commerce. 

It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  burdens 
or  obstructions  to  interstate  and  foreign  commerce  caused  by  secondary  boycotts 
when  used  to  further  jurisdictional  disputes  or  to  compel  employers  to  violate 
the  National  Labor  Relations  Act. 

(a)  The  terms  "persons,"  "employer,"  "employee,''  "labor  organization,"  "com- 
merce" (affecting  commerce),  and  "National  Labor  Relations  Board"  shall  have 
the  same  meaning  as  in  section  2  of  the  National  Labor  Relations  Act  (49  Stat. 
449),  as  amended. 

(b)  The  term  "secondary  boycott"  means  a  concerted  refusal  of  employees  of 
one  employer  to  produce,  manufacture,  process,  transport,  distribute  or  other- 
wise work  on  the  articles,  materials,  goods,  or  commodities  manufactured,  pro- 
duced, or  distributed  by  another  employer. 

(e)   The  term  "jurisdictional  dispute"  means — 

(1)  A  dispute  between  two  or  more  labor  organizations  (not  established, 
maintained,  or  assisted  by  any  action  defined  in  the  National  Labor  Rela- 
tions Act  as  an  unfair  labor  practice)  concerning  the  representation  of 
employees  for  the  purpose  of  collective  bargaining  in  respect  to  rates  of  pay, 
wages,  hours  of  employment,  or  other  conditions  if  employment;  or 

(2)  A  dispute  between  two  or  more  labor  organizations  (not  established, 
maintained,  or  assisted  by  any  action  defined  in  the  National  Labor  Rela- 
tions Act  as  an  unfair  labor  practice)  as  to  the  right  to  perform  particular 
work  tasks  for  a  particular  employer. 

Sec.  3.  It  shall  be  unlawful  for  any  person  to  induce  employees  to  engage  in 
a  secondary  boycott  (a)  to  further  a  jurisdictional  dispute  affecting  commerce, 
or  (b)  to  compel  an  employer  to  commit  an  unfair  practice  affecting  commerce 
within  the  meaning  of  the  National  Labor  Relations  Act. 

Sec.  4.  Violation  of  the  provisions  of  this  act  shall  be  an  unfair  labor  practice 

within  the  meaning  of  the  National  Labor  Relations  Act.     The  National  Labor 

Relations  Board  is  empowered,  in  accordance  with,  and  subject  to,  the  provisions 

of  section  10,  subsections  (b)  to  (i),  inclusive,  of  the  National  Labor  Relations 
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Act,  to  prevent  any  persons  from  engaging  in  sneh  unfair  labor  practice  affecting 
commerce.    This  power  shall  be  exclusive. 

Sec.  5.  Nothing  in  this  act  shall  be  construed  so  as  to  (1)  interfere  with  or 
impede  or  diminish  in  any  way  the  right  to  strike,  or  {-)  require  an  individual 
to  render  labor  or  service  without  his  consent,  or  (.'>)  interfere  with  the  right 
of  employees  to  engage  in  secondary  boycotts  for  purposes  other  than  those 
stated  in  section  3  of  this  act. 

Senator  Ball.  The  only  sanction,  as  T  road  this,  Mr.  Secretary  r 
would  be  the  complaint  to  the  National  Labor  Relations  Board,  when 
it  would  be  empowered  to  hold  a  secondary  boycott,  to  further  a 
jurisdictional  dispute,  as  an  unfair  labor  practice.  1  suppose  eventu- 
ally a  cease  and  desist  order  would  be  the  result,  and  if  there  was  still 
refusal,  the  recourse  would  be  to  go  to  court  and  enjoin  them. 

Secretary  Schwellenbach.  Yes. 

Senator  Ball.  Do  you  think  that  would  actually  be  very  effective  in 
preventing  a  secondary  boycott  ?  We  bad  Mr.  Herzog  on  the  stand 
this  morning.  He  testified  that  it  usually  took  the  Board  18  months  to 
2  years  to  go  through  its  own  procedures  of  investigation,  hearings, 
and  finally  issuing  an  order.  I  cannot  quite  see  where  that  kind  of 
enforcement  would  stop  secondary  boycotts  before  the  employer  had 
been  bankrupted. 

Secretary  Schwellenbach.  1  hope  you  do  riot  mind  if  I  kind  of 
smile  when  you  ask  me  that  question,  because  we  disagree  on  the 
question  about  boards  and  commissions,  and  so  forth.  That  is  my 
objection  to  any  kind  of  a  board.  It  always  takes  a  year  to  18  months 
to  get  rid  of  a  problem. 

Secondary  boycotts  are  not  as  hot  a.-  the  labor  disputes  that  result 
in  strikes.     There  is  some  justification  for  taking  more  time. 

Senator  Ball.  The  worst  cases  I  have  heard  of  are  those  wherein 
unions  do  not  even  try  to  organize  the  employees.  They  go  to  the 
employer  and  demand  thai  he  sign  a  closed  shop  contract.  He  will 
not  do  it.  They  throw  a  banner  picket  line  in  front  of  his  plant  and 
then  the  teamsters  boycott  deliveries  to  and  from  the  plant.  Thai  kind 
of  boycott  for  most  small  employers  who  do  not  have  much  working 
capital  will  bankrupt  them  inside  of  2  or  •>  mouths.  I  cannot  see  where 
your  remedy  helps  them  a  bit  or  protects  the  rights  of  the  employees 
of  that  particular  employer  to  decide  for  themselves  whether  they 
want  a  union  to  represent  them  or  not. 

Secretary  Schwellenbach.  There  is  only  one  alternative  to  it. 
and  that  is  leave  out  section  4  entirely. 

Senator  Bale.  Leave  out  section  4  and  make  it  unlawful!1 

Secretary  Schwellenbach.  Yes. 

Senator  Bale.  I  do  not  think  we  restricted  quite  this  much.  This 
is  substantially  the  kind  of  remedy  we  were  seeking  in  S.  55. 

Secretary  Schwellenbach.  The  difficulty  at  the  time  I  testified 
before  was  defining  secondary  boycott.  Your  bill  went  further  than 
the  President's  State  of  the  Union  message  on  the  question. 

Senator  Ball.  Do  you  think  this  would  catch  the  one  1BEW  is  en- 
gaged in  in  New  York  where  they  have  boycotted  all  electrical  equip- 
ment not  made  in  the  New  York  City  area? 

Secretary  Sihwellenbacii.  I  think  so,  yes. 

Senator  Ball.  Under  what  clause  would  you  catch  that  one? 

Secretary  Schwellenbach.  The  question  whether  it  is  caught  is  in 
the  definition  of  the  term  "secondary  boycott." 
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Senator  Ball.  Secondary  boycott  would  cover  it  except,  I  think, 
you  leave  out  the  strike,  which  is  a  pretty  effective  way  of  enforcing 
secondary  boycott.  Do  you  then  limit  the  unlawful  secondary  boycott 
to  'further  a  jurisdictional  dispute"  or  forcing  the  employer  to  violate 
the  law?  They  are  certainly  not  trying  to  force  the  employer  to 
violate  the  law  unless  you  go  pretty  indirectly.  Their  whole  purpose 
in  that  boycott-was  to  establish  a  monopoly. 

Secretary  Schwellenbach.  I  do  not  think  they  go  to  the  trouble  of 
having  a  strike. 

Senator  Ball.  That  is  the  ultimate  weapon  which  they  enforce  boy- 
cott with.  They  tell  these  construction  firms  that  if  they  try  to  in- 
stall any  equipment  that  is  not  made  by  a  firm  on  an  approved  list  the 
union  will  not  work  on  it.  If  such  an  attempt  is  made,  they  will  strike 
How  would  your  proposal  catch  this?  You  limit  enforcement  to  a 
boycott  to  further  a  jurisdictional  dispute"  or  forcing  employer  to 
violate  the  National  Labor  Relations  Act.  I  would  say  the  whole 
purpose  of  that  boycott  in  New  York  City  was  to  see  to  it  that  onlV 
electrical  equipment  made  by  the  members  of  that  local  was  installed 
m  New  1  ork  City ;  m  other  words,  to  create  a  monopoly  and  enforce  it 

Secretary  Sen  wellenbach.  There  is  not  any  question  about  that 

Senator  Ball.  I  do  not  think  it  is  caught  in  this. 

Senator  Thomas.  The  New  York  boycott  has  never  been  declared 
unlawful,  has  it? 

Senator  Ball.  No. 

Senator  Thomas  Then  a  declaration  that  such  an  act  is  unlawful— 
doesn  t  that  immediately  give  the  enforcing  officers  the  right  kind  of 
answer  ? 

Secretary  Schwellenbach.  The  point  the  Senator  from  Minnesota 
raises  is  that  portion  of  section  3,  which  reads: 

It  shall  be  unlawful  for  any  person  to  induce  employees  to  engage  in  a  seo 
oncary  boycott  (a)  to  further  a  jurisdictional  dispute  affectinfconnner?e  or 
(b)  to  compel  an  employer  to  commit  an  unfair  labor  practice  a ffectinV com- 
merce within  the  meaning  of  the  National  Labor  Relations  Act       aTOCting  COm 

Senator  Ball.  I  do  not  think  you  are  doing  either  in  that  case 

Secretary  Schwellenbach.  What  they  are  trying  to  do  is  to  force- 
the  people  who  are  installing  equipment  to  install  only  such  equipment 
as  they  approve  of.  Take  as  an  example  the  Ohio  Neon  Light  plant 
that  makes  neon  signs.  The  purpose  of  the  boycott  on  installation  of 
the  signs  was  to  compel  the  manufacturer  to  violate  the  National  Labor 
delations  Act.  So,  indirectly  the  employees  engaged  in  the  boycott 
are  trying  to  enforce  violation  of  the  National  Labor  Relations  Act 

Senator  Ball.  I  do  not  think  that  was  the  case  in  the  New  York 
situation.  They  did  not  care  whether  the  A.  F.  of  L.  the  CIO  or  no 
union  worked  on  the  products;  if  they  were  manufactured  outside  of 
this  .Mew  York  City  area  they  would  not  touch  them.  That  was  a 
monopoly. 

Secretary  Schwellenbach.  There  was  a  very  nice  deal  in  one  of  the 
Western  States,  where  the  manufacturers  of  beer  got  together  with 
the  unions  and  they  would  not  distribute  any  beer  except  that  which 
was  made  m  the  State.  It  was  just  a  little  State  barrier  they  built 
around  it.  That  activity  was  highly  approved  by  the  employers  in 
that  particular  instance.  It  avoided  any  Schlitz  or  Pabst  or  anv 
other  kind  of  beer  comine-  in. 
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Senator  Ball.  Do  you  think  we  ought  to  do  something  about  that 
kind  of  secondary  boycott  ? 

{Secretary  Schwellenbacii.  It  has  been  our  feeling  that  this  would 
meet  it. 

Senator  Ball.  I  do  not  see  where  it  would  meet  the  New  York 
situation.  I  can  agree  with  you  that  where  an  A.  F.  of  L.  union 
says  they  will  not  work  on  anything  not  made  by  members  of  an  A.  F. 
of  L.  union  that  is  obviously  an  attempt  to  force  the  organization. 
It  is  rather  indirect,  but  it  is  certainly  in  violation  of  the  Wagner 
Act.  The  New  York  example  did  not  apply.  That  was  an  instance 
of  creating  a  nice  little  monopoly  in  the  New  York  City  area.  It  is 
pretty  essential  that  we  catch  that  one.  That  is  a  worse  burden 
on  commerce  than  these  others. 

Secretary  Schwellenbach.  I  agree  there  should  be  some  legislation 
which  would  catch  a  situation  of  that  kind. 

Senator  Ball.  Have  you  tried  to  canvass  the  possible  types  of  use 
of  secondary  boycott  which  would  not  be  covered  by  this  definition 
and  restriction  ? 

Secretary  Schwellenbacii.  Well,  the  chief  thing  is  the  inclusion 
of  the  words,  "not  established,  maintained,  or  assisted  by  any  action 
defined  in  the  National  Labor  Relations  Act  as  an  unfair  labor 
practice." 

That  is,  where  you  have  a  union  which  is  dominated  by  the  com- 
pany in  violation  of  the  National  Labor  Relations  Act,  the  proposed 
legislation  would  not  protect  it  against  a  boycott. 

Senator  Ball.  Would  that  cover  the  hot  cargo  secondary  boycott 
that  the  teamsters  use  once  in  a  while  ? 

Secretary  Schwellenbach.  If  whatever  was  manufactured  was 
manufactured  in  a  plant  that  was  complying  with  the  National  Labor 
Relations  Act,  yes.  If  the  product  was  manufactured  in  a  plant  in 
violation  of  the  National  Labor  Relations  Act,  it  would  not  cover  it. 

Senator  Ball.  Where  they  refuse  to  work  on  or  handle,  or  trans- 
port materials  that  are  made  by  a  concern,  against  one  of  whose  plants 
or  all  of  whose  plants  a  strike  is  in  progress,  I  take  it  that  would 
not  be  covered  by  this  proposal  ? 

Secretary  Schwellenbach.  If  the  strike  was  one  involving  a  juris- 
dictional dispute? 

Senator  Ball.  I  mean  a  straight  economic  strike. 

Secretary  Schwellenbach.  No. 

Senator  Ball.  They  would  be  free  to  use  the  hot  cargo  business. 

Secretary  Schwellenbach.  Yes. 

Senator  Ball.  Do  you  not  think  they  carry  that  pretty  far  some- 
times ? 

Secretary  Schwellenbach.  Well,  it  is  a  question  of  how  far  eco- 
nomic strength  is  carried.  I  do  not  see  any  justification  for  throwing 
a  mass  picket  line  around  a  struck  plant  if  it  is  a  controversy  between 
two  unions.  However,  if  the  employer  has  a  strike,  then,  the  other 
unions  are  entitled  to  be  of  what  assistance  they  can. 

We  will  take  the  teamsters  union,  for  example.  It  happens  to  be 
the  most  illustrative. 

Where  you  have  a  real  strike  going  on  I  do  not  see  how  you  are 
going  to  compel  another  union  to  go  through  a  picket  line. 
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Senator  Ball.  I  do  not  say  go  through  a  picket  line.  We  exempt 
that  in  S.  55.  For  instance,  plant  A  is  500  miles  away  from  another 
plant  that  is  on  strike.  They  refuse  to  handle  or  unload  or  deliver 
products  of  company  A  that  may  have  been  shipped  weeks  before  the 
strike  began.  You  are  catching  an  innocent  party  pretty  hard  on 
that  kind  of  deal,  to  say  nothing  of  the  burden  on  commerce.  I 
question  whether  it  is  economically  justifiable. 

Grant  that  it  puts  terrific  pressure  on  the  employer,  doesn't  it 
still  do  more  damage  to  innocent  third  parties,  to  say  nothing  of  waste, 
if  the  article  boycotted  happens  to  be  a  perishable  food? 

Secretary  Schwellenbach.  Just  on  the  question  of  the  damage  to 
third  parties,  if  you  carry  that  through  you  come  almost  to  the  logical 
conclusion  that  you  should  not  have  any  strikes  at  all. 

Senator  Ball.  No;  I  do  not  think  so.  A  strike  on  one  employer 
does  damage  to  innocent  parties.  That  is  my  complaint  against  in- 
dustry-wide bargaining,  that  third  parties  suffer  far  too  much.  I 
think  the  job  is  to  give  them  their  rights  as  long  as  they  do  not  start 
hurting  the  general  public  and  innocent  parties  too  much.  I  think 
we  have  got  to  step  in  and  say,  "You  cannot  do  that,"  somewhere  or 
other.  Isn't  that  the  way  our  laws  are  generally  set  up,  that  you 
allow  an  individual  in  business,  everybody,  freedom  as  long  as  they 
do  not  transgress  on  the  rights  of  others? 

Secretary  Schwellenbach.  Yes.  But  I  think,  as  a  practical  matter, 
if  you  are  going  to  use  that  as  a  standard  your  logical  answer  is  to 
do  away  with  strikes  altogether.     The  public  always  gets  hurt. 

Senator  Ball.  No.  It  is  a  comparative  thing.  A  lot  of  strikes 
do  not  hurt  third  parties  too  much.  Something  like  the  secondary 
effects  you  would  get  from  a  Nation-wide  coal  strike,  it  seems  to  me, 
are  so  great  that  you  cannot  justify  them  on  the  basis  that  they  do, 
in  some  indirect  measure,  help  the  employees  on  strike. 

Secretary  Schwellenbach.  How  are  you  going  to  force  the  team- 
sters in  Minneapolis  to  deliver  goods  that  were  produced  in  a  factory 
in  Ohio  out  on  strike? 

Senator  Ball.  You  cannot  force  an  individual  teamster  to  do  any- 
thing, but  you  can  keep  the  union  from  ordering  a  boycott  by  a  pro- 
vision that  the  union  can  be  sued  for  damages,  and  the  damages  can 
be  collected,  based  upon  secondary  boycott.  That  will  stop  them 
pretty  fast,  in  my  opinion.  After  all,  that  is  the  Avay  the  Government 
got  the  coal  strike  stopped.     It  seems  to  be  pretty  effective. 

Secretary  Schwellenbach.  We  will  see.     We  hope  so. 

I  regret  the  Senator  from  Oregon  is  not  present.  He  has  been 
critical  on  a  number  of  occasions  with  reference  to  the  Conciliation 
Service,  and  has  had  some  remarks  to  make  concerning  the  statistics 
put  out  by  the  Service.  I  was  hopeful  that  he  would  be  here  and  ask 
me  some  questions  about  the  statistics  which  were  being  criticized. 

I  would  like,  even  if  he  is  not  here,  to  present  some  matters  in  refer- 
ence to  the  Conciliation  Service. 

Senator  Bai  l.  I  have  to  go.  to  the  Appropriations  Committee  meet- 
ing at  2 :  30.     Before  I  leave  I  would  like  to  ask  one  question. 

Do  you  plan  in  discussing  the  coal  strike  to  offer  some  suggestions 
on  what  kind  of  legislation  we  might  consider  to  deal  with  such  situa- 
tions in  the  future? 

Secretary  Schwellenbach.  My  present  plan  is  very  indefinite. 
Just  as  soon  as  I  read  the  opinion  I  intend  to  get  in  touch  with  Sec- 
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retary  Krug  and  see  what  the  attitude  of  his  Department  is.  I  cannot 
answer  your  question,  Senator,  because  I  do  not  know  what  his  attitude 
will  be. 

Senator  Ball.  Very  well,  go  ahead. 

Secretary  Schwellenbacii.  Mr.  Chairman,  and  members  of  the 
committee,  a  week  or  so  ago  the  chairman  of  this  committee  put  in  the 
record  a  letter  concerning  the  Program  Division  of  the  Conciliation 
Service,  a  letter  which  was  very  critical,  claiming  that  public  funds 
were  being  wasted  and  that  the  Division  was  composed  of  "New 
Dealers"  who  were  transformed  to  the  Conciliation  Service  from, the 
War  Labor  Board  at  the  time  the  War  Labor  Board  was  dissolved. 

All  of  the  things  that  have  been  done  in  the  Conciliation  Service 
grew  out  of  the  recommendations  of  the  Presidents  Labor-Manage- 
ment Conference  which  met  in  November  of  194f>. 

The  conference  specifically  recommended  this: 

Provision  should  be  made  for  practical  training  for  newly  appointed  concilia- 
tors. During  such  training,  the  newly  appointed  conciliators  should  be  assigned 
as  observers  in  tine  course  of  actual  conciliation  of  a  variety  of  cases.  Adequate 
facilities  should  be  made  available  to  assure  thorough  knowledge  on  the  part  of 
conciliators  of  the  policies  of  the  Service,  techniques  of  conciliation,  labor  laws, 
and  industrial  relations  practice.  Information  services  should  be  made  avail- 
able to  all  conciliators  to  keep  them  currently  abreast  of  developments  in  the 
Conciliation  Service,  and  to  provide  them  with  up-to-date  information  on  current 
labor  law  and  industrial  relations  practice.  In  addition,  periodic  refresher 
courses  should  be  conducted  in  the  interest  of  maintaining  high  standards  of 
service. 

Now,  a  committee  of  the  labor-management  conference  brought  out 
this  unanimous  report.  It  is  true,  they  did  some  arguing  before  they 
brought  it  in,  but  it  was  unanimous  when  they  brought  it  in  to  the 
conference. 

In  addition  to  that  recommendation,  the  conference  recommended 
setting  up  in  the  Conciliation  Service  an  advisory  committee.  In 
connection  with  this  committee,  for  the  first  time  in  the  history  of 
the  Labor  Department,  industry  had  equal  representation  with  labor. 
The  committee  has  met  once  a  month  or  once  every  5  weeks  since 
that  time. 

The  National  Association  of  Manufacturers  appointed  its  repre- 
sentatives. The' United  States  Chamber  of  Commerce  appointed  its 
representatives,  and  the  A.  F.  of  L.  and  the  CIO  appointed  their  rep- 
resentatives. 

All  of  the  changes  that  have  been  made  in  the  Conciliation  Service 
have  been  made  in  conjunction  with  the  advice  which  was  received 
from  this  advisory  committee. 

The  Program  Division  was  set  up. 

There  was  criticism  that  a  number  of  people  were  brought  in  by  the 
Director  of  the  Conciliation  Service  and  that  he  built  up  a  staff  much 
in  excess  of  the  Washington  staff  prior  to  that  time.  The  actual  f  act 
is  that  there  are  only  three  more  people  in  the  Washington  office  than 
there  were  prior  to  September  1945.  Out  of  the  employees  in  this 
Program  Division — there  are  27  working  altogether — 17  of  them  were 
doing  exactly  the  same  sort  of  work,  although  not  connected  together 
and  with  no  coordination  of  any  kind,  within  the  Conciliation  Service 
prior  to  that  time. 

The  Program  Division  brings  into  the  Washington  office  a  group 
of  conciliators,  old  conciliators  and  new  conciliators,  and  they  go 
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through  a  course  of  training  where  they  are  provided  with  a  complete 
study  of  labor  laws,  techniques,  and  so  forth.  We  have  one  going 
on  at  the  present  time. 

Now,  I  can  appreciate  the  fact  that  some  of  these  older  conciliators 
feel,  very  naturally,  that  they  have  had  a  lot  of  experience  and  they 
do  not  want  somebody  telling  them  how  to  conciliate.  I  can  appre- 
ciate the  fact  that  any  innovation  that  you  attempt  to  put  into  an 
organizaion  meets  with  a  certain  amount  of  resentment  and  reaction. 
I  know  that  there  has  been  that  within  the  Conciliation  Service. 

Everybody  connected  with  the  Advisory  Committee  follows  very 
closely  the  work  of  the  Program  Division  and  has  passed  upon  every- 
thing that  is  handed  out  by  it. 

This  letter  that  the  chairman  of  the  committee  put  in  the  record 
stated  that,  "It  issues  a  snowstorm  of  mimeographed  letter  full  of 
tripe  and  useless  information  and  material."  Actually,  what  goes 
out  to  them  are  the  various  changes  in  the  rules  of  the  National  Labor 
Relations  Board,  changes  in  the  law,  certain  kinds  of  contracts  that 
are  agreed  upon,  clauses  of  contracts  which  may  be  agreed  upon 
in  the  collective-bargaining  agreements,  and  other  parts  of  the 
contract. 

So,  it  enables  every  conciliator  to  be  in  position  to  be  right  up  to 
date  in  the  field  of  labor  activity. 

There  was  considerable  criticism  of  the  fact  that  a  reduction  in 
force  took  place.  It  did  take  place.  We  let  40  people  go.  There 
has  been  a  lot  of  talk  about  letting  a  million  people  off  the  Government 
pay  roll.  If  you  get  the  same  trouble  in  proportion  that  I  am  getting 
out  of  the  40  I  let  go,  then,  I  think  everybody  in  the  Government  is 
going  to  have  a  headache  in  the  next  2  or  3  years. 

What  happened  was  this.  We  were  limited  in  our  appropriation 
last  year  to  19  fewer  conciliators  or  employees  in  the  Conciliation 
Service  than  we  had  on  the  rolls.  The  custom  had  been  in  the  past, 
where  there  was  such  a  reduction  in  force,  as  the  record  will  show, 
that  an  average  of  20  people  left  the  Conciliation  Service  each  month — 
just  resigning  and  going  into  other  work. 

It  was  felt  that  within  the  course  of  a  couple  of  months  this  reduc- 
tion would  take  care  of  itself.  They  did  not  leave.  Particularly, 
they  have  not  left  in  the  field  of  conciliators.  It  has  gone  down 
to  one  or  two  a  month.  The  result  was  that  at  the  middle  of  the 
fiscal  year  we  found  that  it  would  be  necessary  to  separate  from  the 
service  a  number  of  conciliators.  Now,  as  I  said,  there  is  absolutely 
no  basis  for  the  charge  that  a  large  Washington  staff  was  built  up 
and  the  people  in  the  field  let  off,  because  there  are  only  three  more 
people  working  on  the  Washington  staff  than  there  were  in  September 
1945. 

The  method  of  selecting  those  who  would  be  separated  from  the 
service  was  very  carefully  worked  out.  No  one  was  separated  except 
upon  the  direct  advice  of  the  Regional  Director.  The  separation 
was  made  and  report  made  to  the  Civil  Service  Commission.  The 
Commission  gave  a  preaudit  of  what  was  being  done  prior  to  the 
time  it  was  done. 

So  far  as  any  favoritism  is  concerned,  I  might  say  one  of  the 
parties  who  was  let  out  was  employed  as  a  direct  result  of  a  very 
important  office  down  on  Pennsylvania  Avenue.     I  did  not  hesitate 
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to  see  that  this  man  joined  the  list  after  I  found  we  had  to  let  him 
go  under  the  standard  set-up,  despite  the  fact  that  his  recommenda- 
tion came  from  a  very  important  place. 

The  satement  has  been  made  that  we  took  in  a  lot  of  people  from 
the  War  Labor  Board.  As  far  as  responsibility  for  that  is  concerned, 
it  is  mine.  It  is  not  the  responsibility  of  the  Director  of  the  Concilia- 
tion Service. 

The  War  Labor  Board  during  the  war  was  the  most  active  and  the 
most  important  agency  of  the  Government  dealing  with  labor  prob- 
lems, and,  very  naturally,  the  Board  had  a  very  large  number  of 
people  who  were  extremely  capable,  both  Board  members  and  employ- 
ees. In  this  lay-off,  a  larger  percentage  of  those  who  were  formerly 
Avith  the  War  Labor  Board  were  laid  off  than  in  the  rest  of  the  service. 
Actually,  there  were  six  former  Board  employees  who  left  the  service. 
Since  September  1945  the  Conciliation  Service  employed  67  persons. 
Fourteen  of  those  were  returned  veterans  who  were  automatically  en- 
titled to  their  positions,  and  they  necessarily  either  had  to  bump  some- 
body out  of  his  job  completely  or  require  him  to  take  another  classi- 
fication. Of  the  53  who  were  not  veterans,  16  had  War  Labor  Board 
experience.  Six  of  the  new  appointees  had  War  Labor  Board  and 
Labor  Department  experience.  In  other  words,  they  worked  in  the 
Labor  Department  before  the  war.  They  were  with  the  Labor  Depart- 
ment before  the  war,  and  they  came  back  to  the  Department  after  the 
war  was  over.  There  was  one  War  Labor  Board  employee  who  also 
had  been  with  the  Conciliation  Service  prior  to  that  time.  That  is  a 
total  of  23.  The  other  30  employed  during  that  time  were  not  con- 
nected with  the  War  Labor  Board.  So,  this  statement  that  Mr.  Warren 
came  to  the  Conciliation  Service  and  proceeded  to  move  all  of  his  pals 
with  him  is  not  correct.  Of  the  23,  6  have  left.  So,  there  are  now  17 
former  employees  of  the  War  Labor  Board  in  the  employ  of  the 
Conciliation  Service. 

I  see  nothing  wrong  with  that.  The  War  Labor  Board  developed 
new  techniques.  It  had  many  capable  men.  I  did  not  see  any  reason 
why,  just  because  the  War  Labor  Board  was  liquidated,  we  should 
throw  away  all  of  that  talent  that  had  been  developed  in  that  time. 
Their  applications  were  received  the  same  as  anybody  else's  applica- 
tion. They  were  selected,  16  out  of  53  new  employees.  As  I  under- 
stand it,  5  of  them  in  the  professional  class  have  been  employed  since 
the  beginning  of  this  fiscal  year  in  the  Conciliation  Service. 

Senator  Smith.  Since  you  began  speaking  about  the  Conciliation 
Service,  the  Senator  from  Oregon  has  come  in.  You  said  you  hoped 
he  would  be  here. 

Secretary  Schwellenbach.  I  am  very  glad  he  has  arrived. 

I  have  tried  to  study  the  statistics  of  the  Conciliation  Service  to  find 
out  where  they  were  inaccurate.  I  have  found  one  very  definite  inac- 
curacy, which,  apparently,  has  been  going  on  there  for  years  and  years, 
which  we  have  attempted  to  correct.  We  started  correcting  it  about 
the  middle  of  last  year.  That  was  the  practice  of  listing  every  sep- 
arate plant  or  every  separate  store.  For  example,  People's  Drug 
Store  has  a  strike.  We  will  say  there  are  14  in  the  city  of  Washington. 
It  has  been  the  practice  of  the  Conciliation  Service  to  list  that  as  14 
cases,  though  there  was  only  1  case.  I  thought  that  was  wrong.  We 
are  correcting  that.  We  started  in  the  middle  of  last  summer  to 
correct  that  particular  problem. 
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Senator,  I  would  appreciate  it  if  you  would  tell  me  to  what  extent 
the  figures  are  erroneous. 

Senator  Morse.  I  certainly  think  it  is  only  fair  to  tell  you  my  atti- 
tude on  the  question.  When  we  come  to  this  question  of  separate 
mediation,  conciliation,  and  arbitration  boards,  I  think  you  and  Mr. 
Warren  should  sit  down  on  this  matter  with  us  for  a  good  many  hours 
and  go  oyer  this  whole  series  of  charges  made  against  the  Conciliation 
Service,  because  I  think  they  are  very  serious.  To  the  extent  they  are 
erroneous,  they  certainly  ought  to  be  corrected.  I  think  you  know  that 
for  many  years  I  have  been  one  of  the  best  friends  of  the  Conciliation 
Service  in  the  country.    I  am  certainly  one  of  its  severest  critics  today. 

I  want  to  go  through  with  you  the  affidavits  that  I  am  collecting  and 
the  brief  that  is  being  prepared  in  regard  to  the  allegations  concerning 
the  maladministration  of  the  Conciliation  Service.  I  think  it  ought  to 
be  done  across  the  conference  table  between  you  and  a  subcommittee 
of  this  committee.  If  those  charges  cannot  stand  up,  you  will  find  me 
to  be  the  first  one  to  insist  that  they  be  corrected  immediately. 

I  think  it  is  very  unfortunate  to  have  a  service  with  a  record  as 
great  as  it  was  under  John  Steelman  to  suffer  the  great  loss  of  prestige 
that  I  think  the  Service  has  suffered  the  last  few  months. 

I  want  to  get  to  the  bottom  of  it  as  far  as  my  vote  on  the  committee 
is  concerned.  One  of  the  primary  reasons  for  my  voting  to  have  a 
separate  Conciliation  and  Mediation  Service,  independent  from  the 
Department  of  Labor,  is  the  loss  of  confidence  in  the  Service. 

I  think  we  should  go  into  the  individual  cases,  the  appointments  and 
dismissals,  because  you  cannot  argue  over  facts,  as  Will  Davis  used  to 
say  so  frequently.  We  ought  to  find  out  what  the  facts  are  in  your 
records  and  find  out  what  the  facts  are  in  the  statements  made  by  the 
critics  of  your  Service. 

One  of  the  most  disturbing  things  about  it  is  the  number  of  concili- 
ators still  on  the  pay  roll  who  have  either  come  to  me  in  confidence  or 
written  to  me  in  confidence  and  offered  suggestions  as  to  what  we  ought 
to  go  into  if  and  when  we  conduct  an  investigation  of  the  Service.  I 
think  we  should  go  into  the  facts  before  we  make  up  our  minds  as  to 
whether  we  should  have  an  independent  board. 

As  to  the  statistics,  it  is  alleged  that  we  have  got  to  go  into  the  basis 
of  those  statistics  and  find  what  occurs  before  a  case  is  put  down  by  the 
Conciliation  Service  as  a  case  that  deserves  a  record  of  conciliation 
and  settlement.  I  understand  about  all  that  is  required  is  to  have  a 
conciliator  carry  on  a  conversation  over  the  telephone  with  an  em- 
ployer, in  some  cases,  and  then  it  goes  on  his  report  of  the  cases  he  han- 
dled during  the  month.  Those  charges  are  easy  to  make.  I  would  like 
to  know  what  instructions  your  conciliators  have  for  the  preparation 
of  their  monthly  reports,  what  they  have  to  do  as  far  as  recording 
cases  handled  by  them. 

As  to  dismissals,  there  happens  to  be  one  case  I  know  about,  be- 
cause I  knew  the  individual.  There. are  cases  such  as  where  a  man 
moved  from  one  office  where  he  would  have  longer  seniority  as  far  as 
regional  service  is  concerned  to  another  region  where  he  became 
junior,  and  then  the  dismissal  rule  was  put  into  effect  and  he  was 
eliminated.  At  the  same  time  in  other  parts  of  the  Service  there  were 
many  men  his  junior,  but  because  he  was  junior  in  this  region  he  was 
let  out.  I  think  I  have  in  my  files  four  claims  resulting  from  that 
policy. 
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Then,  there  is  the  allegation  that  although  the  individuals  affected 
are  not  in  fact  civil-service  employees,  nevertheless  you  applied  the 
rules  of  the  civil  service  when  you  wanted  to  produce  a  certain  result, 
but  in  other  respects  they  do  not  have  protection  of  civil  service.  I 
think  that  is  a  pretty  serious  charge.     We  ought  to  find  out  about  it. 

There  is  a  charge  that  a  good  many  men  whom  Mr.  Warren  has  added 
to  the  staff  from  the  War  Labor  Board  were  not  men  who  have  had 
nearly  the  experience  that  some  of  these  older  and  tried  conciliators 
have  had,  and  are  not,  from  a  standpoint  of  knowledge  and  experience, 
in  very  good  position  to  advise  how  to  conciliate  a  labor  dispute. 

There  has  been  a  considerable  amount  of  criticism  in  regard  to  the 
so-called  training  school  you  conduct,  whether  or  not  it  is,  in  fact,  very 
helpful.  There  is  criticism  that  you  have  been  holding  a  great  many 
regional  conferences  since  Mr.  Warren's  administration  at  tremen- 
dous cost  to  the  Government,  out  of  which  conferences  the  conciliators 
who  have  talked  to  me  said  there  resulted  nothing  but  a  waste  of  time 
and  money.  They  say  it  has  provided  an  interesting  vacation  but  it  has 
not  been  very  helpful. 

In  other  words,  I  suppose  these  criticisms  go  to  the  whole  question 
of  the  quality  of  the  Service.  I  think  we  ought  to  go  into  it.  If  the 
Conciliation  Service  is  going  to  stay  in  the  Department  of  Labor,  I 
want  to  know  it  is  going  to  be  a  service  of  quality.  If  it  is  not  going 
to  stay  in  the  Department  of  Labor,  because  of  these  charges  made 
against  it,  then  we  ought  to  watch  out  when  we  set  up  a  new  depart- 
ment that  we  do  not  run  into  the  same  mistakes. 

Then,  of  course,  there  is  this  over-all  problem  of  what  is  the  attitude 
of  the  American  industry  concerning  their  confidence  in  the  impar- 
tiality of  the  Conciliation  Service.  Our  testimony  here  before  this 
committee  has  been  pretty  widely  split.  Although  I  would  say,  off- 
hand, by  and  large,  spokesmen  for  industry  would  welcome  an  inde- 
pendent service.  There  are  others,  especially  those  who  are  interested 
in  the  advisory  committee  that  was  set  up  under  the  management- 
labor  conference,  who  would  like  to  see  the  advisory  committee  work 
for  a  little  while  longer  before  they  reach  conclusions  as  to  whether 
the  Service  should  be  separated  from  the  Department. 

I  am  concerned,  too,  about  taking  out  of  the  Department  of  Labor 
too  many  services  so  that  it  does  not  leave  much  in  the  Department 
but  a  shell.  I  want  it  to  be  a  dynamic  department.  I  am  not  con- 
vinced that  we  need  the  Conciliation  Service  for  that  purpose. 

I  raised  this  question  of  jurisdictional  disputes  this  morning.  I 
suggested  to  Mr.  Herzog  this  morning  that  maybe  we  ought  to  place 
such  disputes  within  the  jurisdiction  of  his  Board5  completely.  He 
said  he  thought  we  ought  to  take  it  up  with  you.  He  hesitated  to 
express  any  opinion  on  it,  although  I  would  judge  from  his  testimony, 
that  he  would  certainly  not  like  to  handle  the  jurisdictional  disputes,"" 
and  I  suspect  I  would  feel  that  way,  too,  if  I  were  on  the  Board. 

We  have  got  to  do  something.  Some  agency  has  got  to  do  some- 
thing with  them,  by  way  of  decision,  I  mean,  because  I  do  not  think 
the  country  any  longer  can  go  ahead  without  any  procedures  for  the 
treatment  of  jurisdictional  disputes  with  finality. 

My  position  is  that  I  am  not  going  to  sit  here  and  vote  to  continue 
the  Conciliation  Service  in  your  Department  until  a  subcommittee 
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goes  into  this  case  by  case  and  procedure  by  procedure.     I  think  I 
have  got  to  satisfy  myself  that  there  is  not  anything  to  these  criticisms. 

I  would  be  very  much  surprised  if  a  bad  case  of  inefficiency  cannot 
be  made  out  against  your  Department  as  far  as  the  Conciliation 
Service  is  concerned. 

Secretary  Sciiwellenbach.  I  would  dislike  very  much  for  you,  Sen- 
ator, to  start  out  with  the  idea  that  that  was  going  to  be  your  con- 
clusion when  you  got  through. 

Senator  Morse.  I  am  starting  out  with  what  is  in  my  file. 

Secretary  Sciiwellenbach.  So  far  as  I  am  concerned,  I  would  be 
delighted  to  have  a  subcommittee  of  this  committee  come  down  to  the 
Department  and  take  whatever  time  is  necessary  to  make  a  complete 
study  of  the  Conciliation  Service. 

I  want  to  say  this.  If  anybody  has  tried  to  be  impartial  in  the  last 
year  and  a  half,  the  last  20  months,  I  certainly  have.  If  you  will  go 
around  and  see  the  speeches  that  I  have  made  and  that  I  did  not  make 
you  would  think  I  was  under  the  Hatch  Act  or  something.  I  do  not 
think  it  made  any  difference  in  the  campaign,  but  I  deliberately  re- 
frained from  making  any  campaign  speeches,  for  the  simple  reason 
I  thought  I  was  carrying  on  an  impartial  function  in  the  operation 
of  this  Conciliation  Service. 

I  think  the  Conciliation  Service  is  about  twice  as  good  as  it  was  in 
September  1945  when  Mr.  Warren  assumed  office.  I  think  that  can 
be  demonstrated. 

The  Senator  from  Oregon  has  outlined  a  number  of  things  which 
he  feels  are  wrong  with  the  Service.  I  do  not  want  this  particular  rec- 
ord just  to  be  filed  on  my  part  because  of  the  fact  that  I  feel  his  sug- 
gestion is  a  good  one,  and  that  is  that  you  should  have  a  subcom- 
mittee make  this  investigation.  I  am  perfectly  willing  to  do  it,  willing 
to  ask  for  it.  I  can  assure  you  you  will  get  full  cooperation.  I  do  not 
think  the  committee  as  a  whole  should  vote  upon  the  question  of  taking 
the  Conciliation  Service  out  of  the  Department  of  Labor  until  it  has 
completed  its  investigation. 

Senator  Morse.  I  agree  with  that. 

Senator  Ellender.  Have  the  criticisms  to  which  the  Senator  of 
Oregon  refers  come  to  your  attention  ? 

Secretary  Sciiwellenbach.  Yes;  I  have  heard  them  all. 

-Senator  Ellender.  In  what  form? 

Secretary  Sciiwellenbach.  Well,  as  I  said  before,  we  have  made  a 
number  of  changes.  I  think  they  are  desirable.  It  is  an  organization 
that  has  been  in  existence  a  long  time.  People  working  in  any  organ- 
ization naturally  resist  change.  You  have  40  people  who  were  sepa- 
rated from  the  Service. 

Senator  Ellender.  Was  there  any  basis  for  the  criticism  that  came 
to  your  attention?' 

Secretary  Sciiwellenbach.  I  do  not  think  so.  They  came  from 
disgruntled  people  and  I  think  we  can  demonstrate  that  the  various 
charges  are  not  correct. 

Senator  Ei.lkxder.  You  mean  the  criticisms? 

Secretary  Sciiwellenbach.  Yes. 

Senator  Ellender.  That  is  based  on  false  information  or  what? 

Secretary  Schwellenbach.  Well,  you  take  the  question  the  Sena- 
tor raises  on  statistics.    I  have  gone  over  all  of  the  statistical  business. 
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As  I  said,  I  was  very  critical  of  piling  up  a  number  of  cases  every 
time  a  strike  notice  was  filed,  adding  that  as  a  separate  case.  It  is 
extremely  difficult  when  you  are  getting  up  statistics  to  pass  upon  each 
case. 

The  administrative  officer  of  the  United  States  District  Courts 
makes  a  report  twice  a  year.  I  used  to  argue  with  him  all  the  time. 
I  took  particular  pride  in  the  fact  that  I  was  able  to  dispose  of  cases 
and  get  them  out  of  the  way  in  a  short  period  of  time.  I  remember 
there  were  six  cases,  six  criminal  cases,  that  were  on  the  docket  when 

1  got  there.    They  had  been  on  the  docket  for  a  long  period  of  time, 

2  years  and  3  years.  I  called  the  clerk  and  said,  "What  are  these 
cases?"  He  said,  "There  are  people  who  have  been  indicted,  but  they 
have  not  been  apprehended,  and  they  have  been  continued  on  our 
rolls."  One  of  the  things  the  administrative  officer  does  is  judge 
the  work  by  the  length  of  time  it  takes  to  dispose  of  cases.  And 
here  I  had  these  six  that  were  not  my  fault  which  I  could  not  dispose 
of.  I  screamed  to  high  heaven.  The  Administrative  officer  said, 
"No;  we  cannot  determine  whether  or  not  each  case  should  be  put 
off  in  some  separate  category.  The  indictments  are  there  and  the  men 
have  not  been  tried  and  therefore  the  cases  are  on  your  docket  and 
you  have  got  to  keep  them  there." 

On  the  other  hand.  I  handled  one  of  the  largest  condemnation 
cases  in  the  history  of  this  country.  It  involved  400,000  acres  and 
10,000  defendants.  It  was  4,000  cases.  I  was  disposing  of  by  actual 
trial  betwreen  10  and  15  a  month,  which  is  pretty  good  when  you  are 
trying  condemnation  cases.  And  I  was  supervising  the  settlement 
of  many  more  a  month.  So  far  as  the  record  was  concerned,  that  was  1 
case.  That  case  is  still  on  the  docket  and  it  will  probably  be  on  there 
for  the  next  5  years. 

That  is  one  of  the  difficulties  you  are  up  against  when  you  attempt 
to  gather  statistics  about  whether  or  not  a  particular  conciliation 
service  case  ought  to  be  docketed  and  credited  to  a  certain  man. 

We  are  getting  up  a  much  better  form.  We  get  much  better  infor- 
mation on  it  as  to  the  exact  amount  of  work  they  are  doing.  I  think 
we  can  make  some  correction  in  that. 

Senator  Morse.  I  think  that  is  very  important,  Mr.  Secretary. 

The  point  I  want  to  make  on  the  statistical  basis  is  this :  There  is 
certainly  no  doubt  about  the  fact,  in  my  judgment  at  least,  that  when 
you  come  out  with  a  statistical  report  which  is  used  up  here  in  connec- 
tion with  an  appropriation  bill,  for  example — I  am  just  picking  a 
figure  out  of  the  air — let's  say  the  report  states  that  during  the  calen- 
dar year  of  such  and  such  the  Conciliation  Service  handled  15,000  labor 
cases.  I  say  that  is  meaningless  unless  we  know  the  basis  for  the  state- 
ment. As  you  say,  you  are  getting  out  a  form  that  will  give  us  infor- 
mation which  says  wThat  it  means.  One  of  the  criticisms  is  that  the 
reports  really  do  not  give  you  any  material  on  which  you  can  draw  any 
reliable  conclusions  on  how  effective  your  organization  is  in  settling 
disputes  in  the  country.  I  want  to  go  into  that.  I  want  to  know  the 
amount  of  money  we  are  spending  on  conciliation  and  what  we  are 
getting  from  the  standpoint  of  results. 

Senator  Thomas.  Mr.  Chairman,  I  have  here  two  statements  that 
answer,  in  a  way,  some  of  the  criticisms  that  were  made  of  the  Concil- 
iation Service  before.    I  suggest,  for  the  benefit  of  the  committee,  and 
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for  future  discussion,  that  those  two  statements,  prepared  by  the 
Secretary  of  Labor  at  my  request,  be  put  in  the  record  at  this  time. 

Senator  Smith.  They  will  be  put  in  the  record  at  this  point. 

(The  statements  referred  to  are  as  follows:) 

Highlights  of  Conciliation  Service  Memohandum 

Payless  furloughs 

There  has  been  no  payless-furlough  order  as  asserted  in  the  letter  read  into 
the  record  by  Senator  Tat't. 

Reduction  in  force 

The  above-mentioned  letter  asserted  that  the  Washington  staff  was  built  up 
from  War  Labor  Board  personnel  and  that  it  therefore  became  necessary  to  re- 
duce field  personnel.  The  Washington  departmental  staff  is  only  three  more 
than  when  Director  Warren  assumed  office — 63  now  as  against  60.  The  reduc- 
tion applied  to  both  field  and  Washington  personnel  and  was  necessary  because 
of  budget  deficit  that  arose  by  a  combination  of  circumstances.  The  reduction 
took  place  in  accordance  with  civil-service  regulations  and  preapproval  of  the 
Commission  was  secured  despite  the  fact  that  such  preapproval  is  unnecessary. 

Appointment  of  WLB  personnel 

Aside  from  1'4  employees  reinstated  after  military  furlough.  Director  Warren 
had  hired  53  new  appointees  classified  as  follows  : 

WLB  service  without  previous  Labor  Department  service 16; 

WLB  and  Labor  Department  service 6- 

WLB    and    Conciliation    Service . 1 

Labor  Department  service,  with  no  WLB  service 8 

Other  full-time  Federal   service ^  14 

First  appointment  to  Federal  service 8 

Total 53 

Of  the  23  who  have  had  WLB  experience,  6  have  left  the  Service  leaving  only 
17  on  the  staff  with  such  experience.  % 

Director  Warren  was  under  an  obligation  to  the  President's  Labor-Management 
Conference  to  strengthen  the  Conciliation  Service.  It  was,  therefore,  necessary 
to  secure  the  best  qualified  and  experienced  personnel.  The  WLB  was,  of  course, 
one  of  the  normal  places  to  seek  such  personnel.  All  personnel  hired  were  care- 
fully screened  and  were  believed  to  be  the  best  available  after  carefully  inter- 
viewing numerous  applicants.  Many  of  the  new  appointees  have  made  a  real 
contribution  to  the  improvement  of  the  Service  and  are  performing  their  jobs 
efficiently. 

Program  Division  ' 

The  Program  Division  was  set  up  pursuant  to  unanimous  recommendation  of 
the  President's  Labor-Management  Conference  which  recommended  that  provision 
be  made  available  for  training  commissioners,  providing  refresher  courses,  and 
providing  them  with  informational  material  in  the  field  of  labor  relations.  Prior 
to  Mr.  Warren's  incumbency,  there  were  17  people  performing  related  functions. 
There  are  now  27,  10  of  whom  are  professional  and  17  clerical.  The  enlarged  per- 
sonnel is,  of  course,  performing  a  much  more  expanded  function  than  was  previ- 
ously performed.  Training  prior  to  Warren's  setting  up  the  Program  Division 
was  very  spasmodic  and  virtually  no  information  in  the  field  of  labor  relations 
was  being  disseminated  to  field  personnel. 

The  work  of  the  Program  Division  has  been  commended  by  outstanding  public 
men  in  the  field  of  labor  relations  and  the  representatives  of  labor  and  manage- 
ment. The  work  of  the  Division  is  closely  integrated  to  field  mediation  and  is 
responsible  in  part  for  the  excellent  record  of  cases  settled. 

Operating  statistics 

The  charge  of  "phony  statistics"  is  purely  a  charge,  as  it  has  never  been 
supported  by  any  facts.  There  is  no  advantage  to  the  Service  in  providing  phony 
statistics,  and  it  is,  of  course,  the  intention  of  the  Service  at  all  times  to  prepare 
statistics  that  accurately  reflect  its  operations. 
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REDUCTION  IN  FORCE 

The  reduction  in  force  of  40  commissioners  of  conciliation  and  members  of  the 
Washington  staff  was  necessary  in  order  to  take  care  uf  a  deficit  in  the  budget. 
Before  making  a  decision  to  lay  off  staff  members  every  possible  economy  in 
operations  was  instituted.  The  reduction  in  force  which  occurred  in  December 
developed  as  a  result  of  a  combination  of  circumstances. 

The  budget  for  the  fiscal  year  194(>-47  as  approved  by  the  Congress  provided 
for  448  positions.  At  the  time  the  appropriation  bill  was  passed  there  were  467 
people  on  the  rolls,  which  meant  an  excess  of  19  people.  At  the  time  it  was  felt 
that  a  reduction  would  not  be  required  on  the  basis  of  past  history  of  separations 
which  averaged  20  people  per  month.  However,  with  the  end  of  the  war  the 
separation  rate  became  much  lower,  and  only  10  people  per  month,  or  50  percent 
less  than  had  been  calculated  were  leaving  the  Service. 

When  it  was  determined  that  a  reduction  in  force  would  be  necessary  it  was, 
of  course,  essential  that  there  be  computed  the  amount  of  terminal  leave  that 
had  accrued  for  the  number  of  classifications  that  would  have  to  be  reduced. 
It  was  found  that  the  average  terminal-leave  payments  were  approximately 
one-fourth  the  annual  salary  of  the  average  salary  rate  of  our  staff  members, 
which  is  approximately  $5,200.  It  is  obvious,  therefore,  that  terminal  leave  due 
to  4  employees  at  that  rate  would  equal  the  annual  salary  cost  of  1  additional 
employee,  so  that  of  the  40  reduced  8  were  necessary  due  to  terminal-leave  costs 
of  82. 

In  addition,  the  time  required  for  preparing  retention  register  and  notice  to 
the  employees  affected  required  by  the  regulations  resulted  in  further  accumula- 
tion of  terminal-leave  pay  for  those  employees  to  be  affected  by  the  reduction. 
The  time  thus  consumed  meant  the  reduction  of  nine  individuals  would  not  have 
been  effected  if  the  reduction  could  have  been  made  effective  on  October  1. 

The  deficit  arose  in  part  from  the  reinstatement  of  14  commissioners  after 
military  furlough.  No  employees  had  been  laid  off  or  additional  funds  provided 
for  their  reinstatement. 

As  soon  as  the  deficit  became  apparent  immediate  economies  were  instituted  In 
the  administration  of  the  Service,  but  in  spite  of  this  it  was  found  necessary  to 
institute  a  reduction  in  the  force  of  field  and  Washington  personnel.  The  plan 
to  be  followed  for  reduction  in  force  was  discussed  with  the  Labor-Management 
Advisory  Committee  and  approved  by  the  committee.  As  you  probably  know, 
Mi\  Arthur  S.  Flemming,  Chairman  of  the  Civil  Service  Commission,  is  an  ex 
officio  member  of  the  committee  and  attended  the  meeting.  The  reduction  in 
force  applied  both  to  field  and  to  Washington  offices. 

The  deficit  was  more  aggravated  through  our  reclassification  program.  This 
program,  as  you  may  recall,  was  recommended  by  the  President's  Labor-Manage- 
ment Conference  as  a  means  of  holding  the  better  men  in  the  Service  and  was 
approved  by  both  the  Budget  Bureau  and  the  Civil  Service  Commission.  The 
Secretary's  Labor-Ma'nagement  Advisory  Committee  endorsed  it,  and  provisions 
were  made  for  it  in  part  by  Congress  in  the  last  appropriation  granted  the  Service. 
You  will  be  interested  to  know  also  that  our  reclassification  program  involving 
positions  of  CAF-9  and  above  resulted  in  the  reclassification  and  promotion  of 
201  field  employees  and  9  Washington  departmental  employees. 

Director  Warren's  selection  of  specific  classes  of  positions  to  be  eliminated  in 
accordance  with  the  civil-service  regulations  weer  made  in  each  instance  either 
upon  the  recommendation  of  or  with  the  approval  of  the  Regional  Director  or 
other  supervising  official.  Although  preapproval  was  unnecessary,  the  plan  was 
brought  before  the  Civil  Service  Commission  and  its  approval  obtained  before 
becoming  effective. 

The  lay-off  was  conducted  as  required  under  the  Retention  Preference  Regula- 
tions of  the  United  States  Civil  Service  Commission.  These  regulations  provide 
for  the  establishment  of  retention  registers  set  up  for  each  competitive  level  (by 
function  and  grade  of  the  employee)  within  separate  competitive  areas  (largely 
geographic),  and  for  employees  to  compete  on  the  basis  of  their  status  or  type 
of  appointment  (whether  permanent  or  temporary),  length  of  service  and  effi- 
ciency. 

Employees  affected  were  informed  fully  of  their  rights  and  were  provided 
copies  or  given  opportunity  to  see  all  regulations,  retention  registers,  and  other 
documents  customarily  available  or  as  required  by  the  regulations.  Advice  was 
given  to  each  in  regard  to  his  particular  problem  through  personal  interviews 
with  staff  members  at  all  levels  and  through  exchanges  of  correspondence.  The 
Director  of  Personnel  of  the  Department,  as  well  as  the  staff  of  the  Conciliation 
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Service,  endeavored  to  place  them  elsewhere.  Letters  of  recommendation  were 
furnished  and  personal  contacts  were  made  on  their  behalf  with  prospective 
employers  whenever  requested. 

Pressure  had  been  brought  to  bear  upon  me  and  Director  Warren  to  reinstate 
certain  of  those  caught  in  the  reduction.  The  factors  of  status,  length  of  service, 
and  efficiency  applied  within  the  various  competitive  levels  and  areas,  which 
governed  the  initial  selections,  also  control  the  order  in  which  possible  reinstate- 
ments can  be  made.  Of  course,  no  reinstatements  can  be  made  unless  sufficient 
money  is  available. 

APPOINTMENT  OF  WEB  PERSON NEL 

Some  criticism  has  been  made  of  the  appointment  by  the  Service  of  personnel 
who  formerly  were  employed  with  the  National  War  Labor  Board.  Accordingly, 
some  comment  on  this  matter  may  be  of  interest  to  you. 

As  of  January  1,  1947,  the  Service  had  hired,  since  September  1945,  a  total  of 
67  persons  for  positions  of  CAF-9  or  above.  Fourteen  of  these  represented  em- 
ployees reinstated  after  military  furlough.  Of  the  remaining  53,  only  16  had 
War  Labor  Board  experience  without  having  previously  served  with  the  Labor 
Department.  #The  following  table  shows  a  classification  of  the  53  new  appointees  : 

WLB  service  without  previous  Labor  Department  Service 16 

WLB  and  Labor  Department  Service 0 

WLB  and  Conciliation  Service 1 

Labor  Department  Service,  with  no  WLB  Service 8 

Other  full-time  Federal  Service 14 

First  appointment  to  Federal  Service 8 

Total ,53 

Of  the  2o  persons  who  have  had  WLB  experience,  6  have  now  left  the  Service, 
leaving  only  17  persons  now  on  the  staff  with  this  experience. 

As  I  pointed  out  elsewhere  in  this  memorandum,  the  Service  was  under  a  clear 
mandate  from  the  President's  Labor-Management  Conference  to  strengthen  the 
Conciliation  Service  by  the  use  of  the  best  qualified  personnel  and  the  institution 
of  training  and  informational  programs  for  both  old  and  new  appointees.  Accord- 
ingly, as  soon  as  Director  Warren  took  office  I  instructed  him  to  institute  a  search 
for  trained  persons  to  appoint  to  the  staff.  All  new  personnel  were  selected  after 
study  of  numerous  applications  which  set  forth  the  training  and  experience  of 
the  applicants.  Since  the  War  Labor  Board  had  been  during  the  war  years  the 
largest  and  most  active  labor-relations  agency  outside  of  the  Department  it  was 
reasonable  that  some  of  those  appointed  would  have  had  experience  with  that 
agency.  A  number  of  the  appointees  with  War  Labor  Board  experience  had  also 
had  experience  with  other  Government  agencies  dealing  with  labor  problems  and 
labor  and  management  background  before  they  joined  the  WLB  staff. 

War  Labor  Board  personnel  have  been  greatly  in  demand  by  both  labor  and 
industry  because  of  the  specialized  knowledge  of  labor  relations  which  they  gained 
through  their  wartime  experience;  I  feel  fortunate  that  we  were  able  to  utilize 
their  abilities  in  strengthening  the  work  of  the  Conciliation  Service. 

Apart  from  the  Director's  position,  the  Service  presently  has  11  CAF-15  and 
14  CAF-14  key  supervisory  and  policy-making  positions.  Of  the  former  group, 
7  were  filled  by  promotions  of  old-line  staff  members ;  2  by  transfers  from  WLB, 
one  by  a  transfer  from  another  bureau  of  the  Labor  Department,  and  1  by  return 
from  private  industry  of  a  man  who  formerly  served  as  Assistant  Director  of  the 
Service.  Of  the  14  at  CAF-14,  all  were  filled  by  promotions  of  old-line  employees, 
except  for  3  positions.  Two  of  these  3  positions  were  filled  by  transfers  from  the 
WLB,  and  1  by  reinstatement  to  the  Federal  Service  of  a  man  with  professional 
background  in  labor  relations  both  in  and  outside  the  Government. 

PROGRAM    DIVISION 

The  Program  Division  was  set  up  pursuant  to  recommendations  of  the  Presi- 
dent's Labor-Management  Conference.  The  Conference  unanimously  recom- 
mended that  provision  be  made  for  practical  training  for  newly  appointed  con- 
ciliators and  that  adequate  facilities  be  made  available  to  assure  thorough  knowl- 
edge on  the  part  of  conciliators  of  the  policies  of  the  Service,  techniques  of  con- 
ciliation, labor  laws,  and  industrial-relations  practices. 
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The  Labor-Management  Conference  specifically  recommended  : 

"Provision  should  be  made  for  practical  training  for  newly  appointed  con- 
ciliators. During  such  training,  the  newly  appointed  conciliators  should  be  as- 
signed as  observers  in  the  course  of  actual  conciliation  of  a  variety  of  cases. 
Adequate  facilities  should  be  made  available  to  assure  thorough  knowledge  on 
the  part  of  conciliators  of  the  policies  of  the  Service,  techniques  of  conciliation, 
labor  laws,  and  industrial  relations  practice.  Information  services  should  be 
made  available  to  all  conciliators  to  keep  them  currently  abreast  of  developments 
in  the  Conciliation  Service,  and  to  provide  them  with  up-to-date  information  on 
current  labor  law  and  industrial  relations  practice.  In  addition,  periodic  re- 
fresher courses  should  be  conducted  in  the  interest  of  maintaining  high  standards 
of  service." 

At  the  time  Director  Warren  assumed  office  in  September  1945,  the  Service  had 
no  facilities  for  intensive  training  and  refresher  courses  nor  did  it  have  any  staff 
functions  relating  to  basic  planning  of  the  operations  of  the  Service.  At  that 
time  there  were  17  people,  15  of  whom  were  clerical  and  only  2  of  whom  were 
professional  in  the  grades  of  P-3  and  P-l.  The  clerical  functions  were  restricted 
to  rudimentary  statistics  and  docket  functions.  The  training  functions  were 
conducted  spasmodically  by  the  2  professionals  for  periods  of  l  to  3  days.  No 
regular  training  program  was  in  force  similar  to  that  which  we  now  have  nor  was 
there  a  regular  program  for  disseminating  labor  relations  information  such  as  is 
now  contained  in  our  Weekly  Newsletter. 

The  Program  Division  has  made  great  strides  toward  following  the  objectives 
defined  by  the  labor-management  conference  and  its  first  annual  report  to  the 
labor-management  advisory  committee  won  the  commendation  of  that  committee. 
The  House  Appropriations  Committee  indicated  an  interest  in  the  training 
program  in  the  course  of  the  hearings  on  the  1946-47  budget.  Specifically,  it  is 
now  performing  the  following  activities  which  had  not  been  efficiently  nor  ade- 
quately done  before : 

1.  Publication  of  the  weekly  Newsletter  to  keep  commissioners  current  with 
labor  relations  developments  that  directly  affect  the  negotiations  they  are  con- 
ducting in  the  field. 

2.  The  preparation  of  a  basic  reference  handbook  that  will  for  the  first  time 
provide  commissioners  with  an  exact  statement  of  governmental  laws  and  regula- 
tions, labor  contract  provisions,  and  Conciliation  Service  policies  and  procedures. 

3.  An  integrated  program  of  Washington  current  problems  conferences  and 
regional  and  area  conferences.  At  these  conferences  basic  labor  laws,  contract 
clause  problems,  and  techniques  of  conciliation  are  among  the  subjects  discussed. 
Current  labor  relations  problems  are  discussed  and  representatives  of  labor  and 
management  act  as  discussion  leaders  in  each  of  the  conferences.  Washington 
conferences  generally  run  for  a  period  of  1  week  whereas  regional  and  area  con- 
ferences usually  run  for  1  or  2  days.  Thus  far  the  Washington  conferences  have 
been  attended  by  156  commissioners  of  conciliation  and  5  representatives  of  State 
mediation  boards.  We  plan  to  have  all  commissioners  attend  at  least  1  Wash- 
ington conference  before  the  end  of  this  fiscal  year.  (Copy  of  the  agenda  for  the 
most  recent  Washington  conference  is  attached,  exhibit  A.)  After  each  Wash- 
ington conference,  summaries  of  discussions  are  prepared  and  distributed  to  all 
commissioners  in  the  field.  The  regional  and  area  conferences  generally  have 
the  participation  of  local  labor  and  management  representatives  to  lead  discus- 
sions of  labor  relations  problems  particularly  concerning  the  local  area. 

4.  Informational  libraries  and  contact  sources  in  regional  offices  for  the  specific 
needs  of  commissioners  when  disagreement  arises  in  a  dispute  on  the  facts. 

5.  Revised  report  forms  that  for  the  first  time  provide  an  adequate  basis  for 
supervision  and  review  of  cases  being  handled. 

ti.  Provided  for  the  first  time  adequate  operating  statistics  of  the-  functioning 
of  the  Service. 

7.  Developed  the  program  of  supplemental  mediation  devices  approved  by  the 
Labor-Management  Advisory  Committee  including  special  conciliators.  Tri-Partite 
Mediation,  and  Emergency  Boards  of  Inquiry. 

8.  Provided  for  the  Director  basic  analyses  and  plans  of  the  over-all  problems 
of  the  Service  and  recommendations  for  its  improvement. 

9.  Developed  a  program  for  strike-prevention  machinery  through  sncli  devices 
as  the  Philadelphia  Assembly  and  the  Utility  Conference  and  to  develop  programs 
for  similar  conferences  on  local,  area,  regional,  and  industry  levels. 

All  of  the  foregoing  activities  are  carried  on  by  a  Staff  of  only  27  people, 
only  10  more  than  the  17  who  were  performing  somewhat  related  fund  ions 
when  the  Director  assumed  office.  Of  the  21  now  on  the  staff  of  the  Program 
Division.  10  are  professionals  and  17  are  clerical. 
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All  of  the  activities  of  the  Program  Division  are  directed  toward  the  accom- 
plishment of  the  basic  recommendation  of  the  President's  Labor-Management 
Conference  to  provide  training  and  information  for  improvement  and  strengthen- 
ing of  the  Conciliation  Service.  That  program  is  well  under  way  and  its  efforts 
have  greatly  facilitated  the  mediation  functions  of  the  Commissioners  in  the  iield. 
We  have  in  our  files  many  letters  and  in  informal  conferences  have  received 
what  I  feel  sure  is  sincere  commendation  for  this  program  from  the  outstanding 
public  men  in  this  field,  and  from  representatives  of  management  and  labor. 
The  excellent  record  of  the  number  of  cases  settled  during  the  past  year  is 
attributable,  at  least  in  part,  to  the  work  of  the  Program  Division  which  is 
so  closely  integrated  to  that  of  field  mediation.  There  is,  of  course,  much  work 
still  to  be  done  toward  the  achievement  of  the  President's  Labor-Management 
Conference  objectives  but  a  firm  foundation  has  been  established. 

OPERATING    STATISTICS 

The  statistics  of  the  United  States  Conciliation  Service  are  designed  to 
accurately  reflect  its  operations.  This  is  demonstrated  by  the  analysis,  given 
below,  of  the  details  of  "closed  cases"  published  in  its  regular  monthly  report. 

The  Service  makes  each  assignment  of  a  Commissioner  to  a  dispute  on  the 
basis  of  (1 )  an  express  invitation  from  one  or  both  of  the  parties  to  the  dispute 
or  (2)  the  receipt  in  the  Office  of  the  Secretary  of  Labor  of  a  strike  notice 
tiled  pursuant  to  the  War  Labor  Disputes  Act,  or  (3)  in  a  very  small  number 
of  cases,  on  the  initiative  of  the  Service  if  a  dispute  appears  to  seriously  affect 
some  aspect  of  the  economy. 

By  far  the  majority  of  assignments  are  made  on  the  basis  of  invitations 
extended  to  the  Service  by  the  parties.  In  January  1947,  of  the  1,054  cases 
closed  by  the  Service,  invitations  to  participate  had  been  extended  in  67  percent 
of  all  these  cases,  while  30-day  strike  notices  were  the  basis  of  assignment  in 
33  percent  of  all  cases  closed.  In  2  significant  ways  the  number  of  assignments 
thus  recorded  are  held  to  a  minimum  consistent  with  the  operating  facts.  In 
the  first  place,  not  all  strike  notices  are  assumed  to  be  sufficient  evidence  of 
a  critical  situation  to  warrant  the  intervention  of  a  Commissioner  of  Conciliation. 
For  example,  recently  strike  notices  were  filed  against  some  1,500  plants  in  the 
steel  industry  by  the  United  Steelworkers  of  America.  Commissioners  were  not 
assigned  formally  to  any  of  these  negotiations,  but  the  parties  were  informed 
by  letter  that  a  Commissioner  of  Conciliation  would  be  made  available  on  the 
request  of  either  party.  In  the  second  place,  assignments  to  disputes  are  counted 
on  the  basis  of  the  number  of  negotiations  involved,  not  on  the  basis  of  the 
number  of  companies,  establishments  or  the  number  of  unions  involved.  Thus, 
in  an  industry-wide  negotiation  where  conceivably  several  hundred  employers 
could  be  involved  in  1  negotiation,  the  assignment  of  a  Commissioner  to  such  a 
dispute  is  considered  to  be  1  case. 

A  Commissioner  assigned  to  a  case  regularly  submits  reports  detailing  the 
progress  he  is  making  in  the  settlement  of  the  case.  When  the  final  report  of 
the  Commissioner  is  received,  the  case  is  considered  closed  for  statistical  pur- 
poses. There  are  a  variety  of  reasons  why  the  Commissioner  submits  his  final 
report,  and  these  are  accurately  reflected  in  the  regular  monthly  reports  of  the 
Service  by  the  following  categories: 

1.  Cases  withdrawn  or  canceled. 

2.  Cases  closed  by  agreement  between  the  parties. 

3.  Dispute  settled  before  Commissioner  arrived. 

4.  Unable  to  adjust  the  dispute. 

5.  Referred  to  final  and  binding  arbitration  for  settlement. 

6.  Referred  to  other  Government  agencies. 

The  total  number  of  cases  closed  during  the  4-month  period  from  September  to 
December  1946  was  4.6H7.  As  shown  by  the  regular  monthly  report  of  the  Service, 
these  cases  fall  into  the  categories  listed  above  as  follows  : 

Agreement  reached  between  the  parties 3,810 

Dispute  settled  before  Commissioner  arrived 291 

Unable  to  adjust 83 

Referred  to  NLRB  or  other  agencies 258 

Referred  to  arbitration  for  final  settlement 148 

Cases  withdrawn  or  canceled 47 

Total 4,637 

ftTT").",— 47 — pt.  4 12 
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It  will  be  seen  from  the  classifications  used  that  no  effort  is  made  to  conceal 
the  different  degrees  of  participation  in  a  dispute  or  the  degree  of  success  achieved 
by  the  Commissioner.  The  exact  degree  of  participation  in  a  case  by  a  Com- 
missioner of  Conciliation  is  impossible  of  measurement.  This  is  true  because 
the  process  of  mediation  in  labor  disputes  must  depend  upon  a  multitude  of  un- 
measurable  factors,  such  as  the  seriousness  of  the  dispute,  the  extent  to  which 
the  parties  have  become  involved  in  relatively  irreconcilable  conflict,  the  strength 
of  the  respective  parties,  and  the  clashing  personalities  of  the  representatives 
of  management  and  labor.  Moreover,  the  Conciliation  Service  believes  that  the 
ultimate  solution  of  labor-management  disputes  rests  with  the  parties  them- 
selves. The  United  States  Conciliation  Service  does  not  settle  disputes;  it  only 
assists  the  parties  to  reach  an  agreement  by  themselves.  To  this  end,  the  tech- 
niques of  conciliation  can  vary  from  complete  leadership  of  the  discussions  which 
go  on  at  the  conference  table  to  complete  withdrawal  from  the  negotiations  in 
order  to  permit  the  parties  to  discuss  in  confidence  those  matters  which  they  wish 
to  discuss  without  the  presence  of  a  third  party. 

It  might  be  added,  parenthetically,  that  Commissioners  of  Conciliation  are 
not  rated  according  to  the  number  of  reports  they  submit,  but  are  judged  by  the 
•over-all  record  of  the  many  different  situations  in  which  they  were  involved,  their 
effectiveness  in  dealing  with  the  parties,  and  their  ability  to  constructively  assist 
in  the  bargaining  process. 

By  a  continuous  effort  during  the  past  year  and  a  half,  the  report  system  has 
been  improved.  Not  the  least  of  these  improvements  has  been  the  introduction 
last  November  1  of  substantially  revised  reporting  requirements  which  provide 
for  more  complete  reporting  than  was  previously  possible. 

RELATIONS  WITH  STATE  MEDIATION  AGENCIES 

Over  the  years  the  United  States  Conciliation  Service  has  practicd  a  policy 
of  full  cooperation  with  all  State  agencies  established  for  conciliation  and  media- 
tion work.  In  recent  years,  as  additional  States  have  created  such  agencies  and 
as  changes  have  occurred  in  the  personnel  of  existing  agencies,  the  Conciliation 
Service  has  sought  and  has  achieved  cooperation  with  them. 

Such  cooperation  inevitably  involves  problems  which  have  to  be  adjusted, 
State  by  State,  as  conditions  change.  Whenver  the  relationships  have  become 
at  all  strained,  we  have  sought  to  improve  them.  As  a  result  of  an  appeal  for 
improved  cooperation  requested  by  the  Labor  Legislation  Conference  of  November 
1945,  the  Director  of  the  Service  assigned  a  special  representative  to  work  out 
any  difficulties  and  to  develop  a  formal  statement  of  policy.  Improved  coopera- 
tion resulted  with  the  three  or  four  States  where  problems  had  arisen.  I  am 
glad  to  say  that  relations  with  State  agencies  are,  on  the  whole,  very  amicable. 

A  "Statement  of  Policy"  was  issued  by  me  in  October  1946  lifter -having  been 
approved  by  the  Labor  Management  Advisory  Committee  (copy  attached,  exhibit 
B.)  This  document  states  in  part  that  it  is  the  policy  of  the  Conciliation  Service 
to  cooperate  fully  with  the  State  agencies  in  order  to  avoid  any  duplication 
or  confusion  and  to  make  available  all  governmental  resources  which  may  assist 
in  the  solution  of  labor  disputes.  It  also  is  stated  that  the  policy  of  the  Service 
shall  be  to  concentrate  its  mediation  efforts  "to  establishments  which  are  en- 
gaged in  or  which  because  of  their  widespread  public  interest  will  necessarily 
affect  interstate  commerce." 

This  policy  of  cooperation  with  the  States  is  being  implemented  by  working 
arrangements  with  States  concerned  and  in  some  cases,  notably  New  York, 
Washington,  and  Michigan  (the  latter  agrement  is  not  yet  finally  consummated), 
formal  memoranda  of  understanding  have  been  executed  incorporating  the  pro- 
visions of  the  working  arrangements.  Director  Warren  and  I  feel  that  good 
relations  with  State  agencies  are  so  important  that  he  has  assigned  to  his 
Special  Assistant  the  responsibility  for  insuring  the  success  of  this  policy  of 
cooperation. 
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Exhibit  A 

United  States  Department  of  Labor 

united  states  conciliation  service 

Agenda,   Washington   Current   Problems   Conference,   March   3-8,   1947, 
Department  of  Labor  Building,  Conducted  by  Program  Division 

Monday,  March  8, 10  a.  m.  {room  B,  interdepartmental  auditorium) . — Program 
of  Conciliation  Service: 

Hon.  Lewis  B.  Schwellenbach,  Secretary  of  Labor 
Hon.  Keen  Johnson,  Under  Secretary  of  Labor 
John  W.  Gibson,  Assistant  Secretary  of  Labor 
Philip  Hannah,  Assistant  Secretary  of  Labor 
David  A.  Morse,  Assistant  Secretary  of  Labor 
Edgar  L.  Warren,  Director  of  Conciliation 
Howard  T.  Colvin,  Associate  Director  of  Conciliation 
Carl  Schedler,  Special  Consultant  on  Arbitration 
Monday,  March  8,  2  p.  m.  (room  B,  interdepartmental  auditorium). — Forum  on 
Governmental  Labor  Policy : 

Eugene  Cotton,  Assistant  Counsel,  CIO 

Carroll  E.  French,  Director,  Industrial  Relations  Department,  NAM 
Lewis  G.  Hines,  Legislative  Representative,  AFL 
Tuesday,  "March  .'/.  9:80  a.  m.  {room  B,  interdepartmental  auditorium) . — Con- 
tract Clauses — group  discussion  : 

James  MeNamara,  Commissioner  of  Conciliation 
Orran  W.  Rider,  Commissioner  of  Conciliation 

Tuesday,  March  4,   -  P-  "'•   (room  B,  interdepartmental  auditorium). — Price 
Trends :  Lester  S.  Kellogg,  Chief,  Prices  and  Cost-of -Living  Branch,  BLS 

Tuesday,  March  .'i,  8:15  p.  m.  (room  B,  interdepartmental  auditorium). — Area 
of  Collective  Bargaining  "Portal-to-Portal''  Problem  : 
Frank  Donner,  Assistant  Counsel,  CIO 
Reuben  S.  Haslam,  Associate  Counsel,  NAM 
Walter  Mason,  Legislative  Representative,  AFL 
Wednesday,  March  5,  9:30  a.  m.   (room  B,  interdepartmental  auditorium) . — 
Contract  clauses — group  discussion  (continued). 

Wednesday,  March  5,  11  a.  m.  (room  B,  interdepartmental  auditorium) . — Arbi- 
tration :  Carl  Schedler,  Special  Consultant  on  Arbitration. 
Wednesday,  March  5,  12:30  p.  m. — Recess. 

Thursday,  March  6,  9:30  a.  m.  (room  B,  interdepartmental  auditorium). — Wage 
Incentive  Plans : 

William  G.  Brown,  Chief,  Technical  Services  Division. 
Henry  G.  Baker,  Assistant  Chief,  Technical  Services  Division. 
P.  S.  Leach,  Technical  Commissioner. 
Thursday,  March  6,  2  p.  m.  (room  B,  interdepartmental  auditorium) . — National 
Labor  Relations  Act :  Herbert  Fuchs,  Assistant  General  Counsel,  NLRA. 

Friday,  March  7,  9:30  a.  m.   (room  B,  interdepartmental  auditorium). — Tech- 
niques of  Conciliation — group  discussion  : 

W.  Ellison  Chalmers,  Chief,  Program  Division. 
D.  K.  Jones,  Regional  Service  Coordinator. 
Horace  C.  Vokoun,  Regional  Service  Coordinator. 
Friday,  March   7,  12:15  p.  m.    (congressional  room,  Willard  Hotel). — Labor- 
Management  Advisory  Committee — luncheon  meeting: 
Boris  Shishkin,  AFL  member. 
Clarence  O.  Skinner,  industry  member. 
Alan  D.  Strachan.  CIO  member. 
Friday,  March  7,  2:30  p.  m.   (room  B,  interdepartmental  auditorium) . — Tech- 
niques of  Conciliation — group  discussion  (continued). 

Saturday,  March  8,  9:30  a.  m.  (room  31(28) . — To  be  announced. 
Saturday,  March  8,  12  noon   (room  3428). — General  discussion.     (Conference 
ends  at  1  p.  m.) 
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Exhibit  B 

Statement  of  Policy  on  Cooperation  Bel  ween  the  Conciliation  Service,  United 
States  Department  of  Labor,  and  State  Mediation  Agencies 

In  response  to  the  resolution  of  the  Twelfth  National  Conference  on  Labor 
Legislation,  it  is  hereby  declared  to  be  the  policy  of  the  Conciliation  Service, 
United  States  Department  of  Labor,  to  cooperate  fully  with  State  agencies  engaged 
in  mediation  in  cider  to  avoid  any  duplication  or  confusion  and  to  make  available 
all  governmental  resources  which  may  assist  in  the  solution  of  labor  disputes. 

The  mediation  service  of  the  State  agencies  and  the  United  States  Conciliation 
Service  are  provided  whenever  management  or  labor  believe  that  the  impartial 
guidance  and  supervision  of  a  governmental  agency  will  aid  in  the  establishment 
of  amicable  industrial  relations.  In  view  of  this  common  objective  of  both  the 
State  agencies  and  the  United  States  Conciliation  Service,  the  preferences  of  the 
negotiating  parties  as  to  the  agency  they  choose  to  use  in  their  negotiations  should 
be  respected.  The  United  States  Conciliation  Service,  therefore,  will  assist  in 
resolving  any  labor  dispute  at  the  request  of  either  party  or  when  requested  by 
another  Government  agency  or  where  the  public  interest  requires,  but  as  a  general 
rule  will  refrain  from  intervening  in  disputes  in  which  the  parties  indicate  a 
preference  for  some  other  agency. 

In  general,  where  adequate  State  services  exist,  it  will  be  the  policy  of  the 
United  States  Conciliation  Service  to  concentrate  its  efforts  in  the  mediation  of 
labor  disputes  to  establishments  which  are  engaged  in  or  which  because  of  then- 
widespread  public  interest  will  necessarily  affect  interstate  commerce". 

Within  the  framework  of  this  national  policy,  individual  arrangements  have 
been  prepared  with  the  various  States  and  Territories  which  have  provisions  for 
conciliation  and  mediation  services.  It  is  our  intention  to  continue  to  work  with 
the  State  agencies  in  order  to  develop  increasingly  effective  cooperation. 

Such  arrangements  provide  for  formal  notification  to  the  Srate  agency  when- 
ever the  Conciliation  Service  enters  a  situation  in  which  the  State  agency  has 
previously  participated.  In  addition,  arrangements  are  being  worked  out  with 
individual  State  agencies  under  which  the  Conciliation  Service  and  the  State 
agencies  will  provide  for  adequate  notification  of  assignment  of  conciliators, 
mutual  exchange  of  information  on  the  status  of  labor  disputes,  and  cooperation  in 
the  handling  and  disposition  of  all  cases  in  which  both  the  State  and  Federal 
services  are  involved. 

At  the  request  of  a  State  mediation  agency  or  by  mutual  arrangement,  the  Di- 
rector of  the  Conciliation  Service,  United  States  Department  of  Labor,  will  make 
available  representatives  of  his  immediate  office  to  work  with  regional  offices  of 
the  United  States  Conciliation  Service  in  developing  adequate  machinery  for  co- 
operation between  a  State  mediation  agency  and  the  United  States  Conciliation 
Service. 

Secretary  Schwellenbach.  I  would  like  to  get  a  motion  that  there 
be  a  subcommittee  appointed. 

Senator  Morse.  I  have  requested  for  quite  some  time,  Mr.  Secretary, 
that  a  subcommittee  be  appointed,  and  it  is  before  the  committee  now. 

What  would  be  your  attitude  on  legislation  that  would  require  a 
mediation,  conciliation,  and  arbitration  service  to  appoint  an  arbi- 
trator whose  decision  would  be  binding  and  subject  to  court  enforce- 
ment in  the  case  of  these  jurisdictional  disputes? 

Secretary  Schwellenbach.  My  attitude  is  that  Ave  have  got  to  get 
some  definite  place  where  jurisdictional  disputes  can  be  disposed  of. 
They  ought  to  be  either  outlawed  entirely  or  provision  made  where  a 
definite  decision  can  be  reached. 

My  objection  to  compulsory  arbitration  is  that  certain  types  of  dis- 
putes simply  cannot  be  enforced.  People  talk  about  having  labor 
courts.  Courts  do  not  decide  on  contracts;  they  do  not  write  contracts. 
They  do  not  decide  that  John  Smith  and  Mary  Jones  will  get  married 
because  of  the  fact  that  it  would  be  desirable  for  the  welfare  of  the 
community.    They  do  not  write  a  marriage  contract.    But.  the  courts 
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will,  after  t  he  contract  gets  to  a  point  where  it  will  not  work  any  longer, 
go  in  and  dissolve  the  marriage  contract. 

Senator  Smith.  Yon  would  not  object  to  the  courts  handling  justi- 
ciable questions? 

Secretary  Schwellenbach.  I  have  always  recognized  that  there  are 
justiciable  questions  where  you  have  disputes  arising  out  of  contracts 
already  agreed  upon. 

Senator  Smith.  Or  interpretation  of  labor  law,  perhaps. 

Secretary  Schwellenbach.  But,  as  a  matter  of  fact,  my  objection 
to  the  board  or  court  of  any  kind  handling  those  is  the  objection  I 
made  when  I  smiled  at  Senator  Ball  when  he  said  it  took  the  National 
Labor  Relations  Board  18  months  in  some  cases.  Any  board,  I  do 
not  care  what  board  it  is,  is  bound  to  have  a  backlog  of  cases  before  it 
is  iroing  along  very  far. 

Senator  Smith.  I  agree  that  however  we  do  it  we  ought  to  speed  up 
the  process. 

Secretary  Sciiweelenbach.  People  have  come  generally  to  recog- 
nize that  when  they  get  into  a  dispute  and  take  it  to  court  it  will  take 
3  or  4  months  for  it  to  come  to  trial,  another  6  months  before  the  cir- 
cuit court  of  appeals  decides  an  appeal,  and  another  year  before  the 
final  decision  of  the  Supreme  Court. 

Labor  disputes  are  hot  disputes.  Speed  is  of  the  essence  in  the  set- 
tlement of  labor  disputes.  They  are  not  going  to  wait  around  for  a 
long  time. 

Senator  Smith.  We  want  some  machinery  to  speed  up  the  process 
of  getting  these  cases  adjusted.  I  think  Senator  Morse's  question  goes 
to  the  point  whether  we  should  not  have  some  machinery  to  settle  these 
jurisdictional  disputes. 

Senator  Ellender.  Would  you  have  any  suggestion  to  make  as  to 
whether  or  not  the  present  method  of  handling  matters  before  the 
National  Labor  Relations  Board  could  be  changed?  In  other  words, 
Would  you  suggest  that  that  Board  be  substituted  by  another  method 
of  settling  disputes? 

Secretary  Schwellenbach.  Do  you  mean  have  I  any  suggestions 
about  speeding  up  the  National  Labor  Relations  Board? 

Senator  Ellender.  No.  Your  large  criticism  against  the 
Board- 

Secretary  Schwellenbach.  Any  kind  of  a  board.  The  oldest  one 
we  have  is  the  Interstate  Commerce  Commission.  I  do  not  say  this 
critically  at  all.  You  asked  me  the  question.  In  March  of  1945  I 
tried  a  case  which  had  been  filed  with  the  Interstate  Commerce  Com- 
mission on  January  1,  1936.  They  got  to  me  in  December  1944.  We 
got  the  thing  disposed  of  in  March  1945. 

Now,  I  had  a  little  bankruptcy  receivership  of  a  corporation  which, 
presumably,  had  over  $1,000,000  worth  of  assets.  Actually,  it  was  the 
Northwest  City  Gas  Co.  You  may  remember  it,  Senator  Morse.  It 
never  made  over  $15,000  a  year.  It  was  not  any  million-dollar  corpo- 
ration. The  corporation  sold  $700,000  worth  of  bonds  on  the  prop- 
erty. It  had  to  go  to  the  SEC.  That  case  was  filed  in  my  court  on  the 
8th  day  of  January  1938.  I  started  out  as  soon  as  I  got  there  in  De- 
cember 1940  to  try  to  stir  the  thing  up  and  get  it  disposed  of,  and  it 
took  me  until  June  1943  to  get  the  case  disposed  of. 
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I  do  not  care  what  kind  of  board  or  commission  you  talk  about. 
They  get  a  backlog  of  cases,  and  it  simply  is  impossible  for  them  to 
keep  up  with  them. 

Senator  Ellender.  Have  you  any  suggestions  to  make  by  which 
we  could  improve  this  matter,  that  is,  have  quicker  decision  or  settle- 
ment of  disputes  ?    That  seems  to  be  the  criticism. 

Senator  Smith.  I  think  Mr.  Herzog  said  they  were  some  5,000  cases 
behind  in  the  National  Labor  Relations  Board.  We  are  interested  in 
speeding  up  this  machinery. 

Secretary  Schwellenbach.  We  have  here  the  former  general  coun- 
sel for  the  National  Labor  Relations  Board.  Maybe  he  could  give 
some  suggestions. 

Senator  Smith.  We  would  be  glad  to  hear  from  Mr.  Morse. 

Mr.  Morse.  I  think  the  best  statement  I  could  make  is  simply  that 
I  would  associate  myself  with  the  testimony  given  by  Mr.  Herzog  this 
morning  on  that  question.  I  recall  that  his  main  point  was  that  he  was 
having  budget  difficulties  and  personnel  problems,  and  that  that  was 
due  to  a  deficiency  of  appropriations.  Recently  when  his  case  load 
was  getting  to  the  highest  point  in  the  history  of  the  Board,  it  was 
necessary  for  him  to  lay  off  24  percent  of  the  Board's  personnel,  and 
that  has  created  further  difficulties. 

I  think  that  that  problem  is  the  major  one  which  the  Board  is  con- 
fronted with  in  the  administration  of  the  statute. 

Senator  Smith.  A  matter  of  money  ? 

Mr.  Morse.  I  think  that  is  the  first  problem  with  respect  to  the 
Board,  money  and  more  personnel  to  carry  out  the  very  heavj^  calendar 
obligations  with  which  the  Board  is  confronted. 

Senator  Ellender.  Would  there  be  any  way  to  relieve  the  amount 
of  work  or  amount,  of  cases  that  come  before  the  Board;  in  other 
words,  channel  them  through  some  other  board? 

Mr.  Morse.  I  think  there  is  one  conceivable  possibility  that  is  worth 
considering.  I  think  it  needs  a  great  deal  of  thought.  And  that  is 
whether  or  not  it  would  be  well  to  increase  the  number  of  the  members 
of  the  Board  from  three,  let  us  say,  to  five.  I  am  not  suggesting  that 
as  a  firm  view.  I  think  it  is  certainly  in  the  realm  of  reasonable  con- 
sideration. 

Senator  Ellender.  And  then  departmentalizing? 

Mr.  Morse.  Yes ;  I  would  say  consider  it  along  those  lines.  I  have 
not  reflected  upon  it  completely.  I  think  it  is  a  reasonable  line  of 
inquiry. 

Secretary  Schwellenbach.  Having  taken  such  a  strong  position 
against  departmentalizing  the  circuit  courts  of  appeals,  consistency 
requires  that  I  disagree  with  my  Assistant  Secretary. 

Senator  Ellender.  A  while  ago,  Mr.  Secretary,  when  you  were  dis- 
cussing the  proposed  draft,  secondary  boycott,  I  desired  to  ask  you  a 
question.  It  is  with  regard  to  section  5.  You  say,  ''Nothing  in  this 
act  shall  be  construed  so  as  to  interfere  with  or  impede  or  diminish 
in  any  way  the  right  to  strike  or  require  an  individual  to  render  labor 
or  service  without  his  consent,  or  interfere  with  the  right  of  employees 
who  engage  in  secondary  boycotts  for  purposes  other  than  those  stated 
in  section  3  of  this  act." 

Will  you  give  some  examples  of  those  boycotts,  Mr.  Secretary,  that 
would  be  exempted  from  this  act? 
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Secretary  Schwellenbach.  The  chief  exemption  from  the  act 
would  be  the  exemption  that  comes  by  the  inclusion  of  the  words  in 
paragraph  (c)-(l)  and  (c)-(2),  which  reads: 

Not  established,  maintained,  or  assisted  by  any  action  defined  in  the  National 
Labor  Relations  Act  as  an  unfair  labor  practice. 

That  means  simply  dominated  unions. 

Senator  Ellender.  Could  you  give  us  some  actual  examples  that 
would  be  exempted  from  the  act  under  section  5,  subsection  (3)  %  I 
thought  all  secondary  boycotts  were  bad  and  they  should  all  be  out- 
lawed. 

Secretary  Schwellenbach.  The  ones  that  are  not  outlawed  are  not 
outlawed  because  of  the  inclusion  of  those  words. 
Senator  Ellender.  I  know  you  made  exceptions. 

Secretary  Schwellenbach.  It  is  primarily  intended  to  refer  to  that 
particular  exception ;  yes. 

Senator  Smith.  The  question  that  troubles  me  is  that  you  are  try- 
ing to  limit  secondary  boycott  here  to  specific  cases.  I  would  like  to 
know  in  a  little  more  simple  language  than  this  proposal  presents 
what  kind  of  boycott  you  would  permit. 

Secretary  Schwellenbach.  Those  boycotts  which  are  against  con- 
cerns which  are  operating  in  violation  of  the  National  Labor  Relations 
Act.    Those  would  be  exempt  under  the  provisions  of  this  act. 

Senator  Smith.  I  am  afraid  T  do  not  quite  understand  what  you 
mean. 

Senator  Morse.  I  do  not  mean  to  testify  for  you,  but  I  think  I  share 
your  approach  to  this. 

In  a  case  where  employer  A  is  in  violation  of  the  National  Labor 
Relations  Act  and  a  sister  union  of  the  union  with  which  he  has  a 
contract  refuses,  for  example,  to  deliver  goods  for  him.  Is  that  the 
type  of  case  you  have  in  mind? 

Secretary  Schwellenbach.  Yes;  but,  primarily,  the  purpose  of 
exemption  is  in  reference  to  the  violation  of  that  provision  of  the 
National  Labor  Relations  Act  that  makes  company  unions  illegal. 
That  is  what  the  exemption  is  for. 

Senator  Smith.  You  would  permit  a  secondary  boycott  against  a 
company  that  had  a  dominated  union  ? 

Secretary  Schwellenbach.  It  is  a  violation  of  the  National  Labor 
Relations  Board  Act. 

Senator  Smith.  Is  that  the  only  case? 

Secretary  Schwellenbach.  I  think  that  would  cover  probably  most 
cases.  There  may  be  other  cases  where  there  are  other  violations  of 
the  National  Labor  Relations  Act.  Suppose  you  have  a  certification 
by  the  Board  and  the  company  refuses  to  recognize  it,  and  even  after 
going  to  court  refuses  to  recognize  it.  We  had  one  case  out  on  the 
west  coast  where  the  circuit  court  of  appeals  called  the  company  in 
for  contempt  of  court  and  made  it  pay  a  very  large  sum  of  money. 

Senator  Smith.  It  seems  to  me  the  legislation  would  be  very  much 
clearer  if  we  defined  secondary  boycott  and  say  all  secondary  boycotts 
are  illegal  except  the  following,  and  then  list  the  specific  cases. 

The  President  in  his  message  referred  to  illegal  and  legal  boycotts. 
I  have  been  struggling  ever  since  to  see  the  distinction.  Perhaps  I 
am  not  familiar  enough  with  the  subject.  I  think  the  general  public 
is  concerned  about  what  is  a  legal  boycott. 
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Secretary  Sciiwellenbacti.  T  asked  them  down  at  the  Department 
to  get  me  up  a  list  of  so-called  justifiable  secondary  boycotts. 

Senator  Smith.  That  is  what  I  would  like  to  see  in  the  record. 

Senator  Eleender.  Would  those  be  exempted  under  this  proposal 
of  yours? 

Secretary  Schwellenbach.  I  do  not  agree  with  tliem  on  two  of 
them.  I  do  not  agree  that  they  are  secondary  boycotts  at  all.  I  will 
give  you  the  list  that  they  have  here.  The  Solicitor's  office  got  this  up. 
One  is  the  Duplex  case. 

There  are  four  manufacturers  of  printing  presses,  three  of  them  operate  a 
union  shop,  the  fourth  does  not,  paying  lower  wages,  and  requiring  longer  hours. 
The  three  union  manufacturers  threaten  to  discontinue  the  union  shop  unless 
the  nonunion  producer  adopts  it.  The  union  of  printing-press  workers  call  upon 
workers  installing,  delivering,  and  repairing  presses  to  refuse  to  handle  the 
presses  of  the  nonunion  producer. 

The  second  case  is  a  carpenters'  case. 

Carpenters  employed  on  construction  projects  refuse  to  install  any  millwork 
made  by  nonunion  carpenters  working  at  lower  wages. 

The  third  one : 

Meat  products  produced  in  nonunion  plant  of  employer  X  threatens  wage-aud- 
bour  standards  in  union  plants.  The  employees  of  union  plants  picket  plant  Z,  a 
retailer  selling  X's  products,  carrying  placards  which  read,  "Do  not  buy  X's 
products." 

The  fourth  is: 

Same  facts  as  3,  except  placards  read,  "Do  not  patronize  E." 

I  can  see  a  distinction  between  3  and  4.  It  seems  to  me  that  3  is  not 
a  secondary  boycott,  but  that  4  is  a  secondary  boycott  which  is  cer- 
tainly unjustifiable.  I  do  consider  No.  4  as  a  secondary  boycott  which 
I  think  should  be  stopped,  because  the  picketing  employees  have  no 
dispute  with  Z,  except  the  fact  that  he  may  sell  X's  product. 

The  fifth  is : 

Union  employees  striking  for  higher  wages  against  employer  Y,  who  is  attempt- 
ing to  operate  with  low-paid,  nonunion  labor,  pickets  X,  who  accepts  business 
from  Y. 

I  think  the  same  distinction  should  be  made.  What  do  the  em- 
ployees do  about  X  ?  They  tell  people  they  cannot  patronize  X  at  all 
because  he  buys  Y's  product.  I  think  that  is  not  a  justifiable  secondary 
boycott.  I  think,  however,  that  they  can  inform  the  world  that  they 
have  a  dispute  with  Y. 

Senator  Ellender.  Mr.  Secretary,  other  than  the  proposed  draft  on 
the  question  of  secondary  boycott,  have  you  any  other  suggestions  to 
make  to  the  committee  for  changes  in  the  present  labor  laws? 

Secretary  Schweleenbach.  I  had  a  number  of  suggestions  the  last 
time  I  was  here.  I  was  asked  specifically  by  the  committee  to  prepare 
a  proposal  on  secondary  boycotts.  That  is  all  I  was  specifically  re- 
quested to  do. 

I  did  request  the  chairman  that  on  this  question  of  filing  financial 
reports  with  the  Department  of  Labor,  I  thought  it  would  be  desirable, 
in  view  of  the  fact  that  certain  of  the  material  is  already  furnished 
to  the  Treasury  Department  that  the  committee  designate  somebody, 
and  I  designate  somebody,  and  ask  the  Secretary  of  the  Treasury 
to  designate  somebody,  and  go  into  it  to  see  whether  we  were  duplicat- 
ing work  and  wasting  public  funds. 
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You  have  50,000  labor  contracts  in  this  country.  It  requires,  I 
assume,  50,000  statements  to  be  filed  once  a  year  or  twice  a  year  down 
at  the  Labor  Department.  It  takes  quite  a  little  staff  to  segregate 
those  and  keep  them  in  order,  and  all  of  that.  If  we  are  going  to 
have  such  a  provision  in  the  law,  I  would  like  to  see  it  worked  out  in 
such  a  way  that  it  would  be  of  some  value. 

Primarily,  the  people  out  in  the  field  who  belong  to  these  local  un- 
ions, and  pay  the  dues,  can  get  this  information  by  asking  for  it. 

I  raise  no  objection  to  the  theory  and  philosophy  of  the  proposal, 
because,  as  a  matter  of  fact,  there  is  not  so  much  to  this  contention 
that  labor  unions  do  not  publish  their  statements.  Very  largely  the 
better  unions  do.     I  brought  in  the  figures  the  last  time  I  was  here, 

I  see  no  use  of  having  a  room  with  all  of  these  contracts  in  it  if 
nobody  is  ever  going  to  look  at  them. 

Senator  Smith.  Do  you  think  it  might  be  possible  to  file  them  re- 
gionally some  way?  I  am  exploring  that  now,  the  whole  possibility 
of  regional  courts.  The  regions  would  file  with  such  courts,  if  we 
had  them  throughout  the  country,  these  reports.  That  is  a  comment 
on  the  side. 

Senator  Morse.  It  would  be  very  good  if  we  would  have  their  con- 
tracts filed  with  your  labor  statistics,  for  example,  and  really  have 
something  done  about  it  as  far  as  making  available  to  the  country  the 
information  contained  in  those  contracts. 

I  think  that  information  alone  would  destroy  a  lot  of  information 
that  now  exists  in  labor  contracts.  I  can  think  of  a  whole  series  of 
things  I  would  like  to  know  that  could  be  gotten  from  such  a  compila- 
tion of  labor  contracts. 

As  you  certainly  implied,  and  rightfully  so,  this  will  take  money. 
We  cannot  have  that  service  unless  we  appropriate  enough  money 
so  they  can  do  something  with  the  material  once  it  is  put  in  the  file, 

If  it  is  going  to  be  dead  luggage,  it  is  no  good  at  all. 

Senator  Ellender.  I  do  not  know  whether  the  Secretary  would  be 
ready  to  answer  this  question  today  or  not. 

I  am  just  wondering  if  he  has  found  enough  merit  in  any  of  the  bills 
proposed  to  warrant  suggested  amendments  that  would  win  labor's  ap- 
proval. 

Secretary  Sciiwellenbach.  All  of  these  newspaper  men  are  here.  I 
was  sorely  disappointed  with  the  reporting  of  my  testimony  at  my 
first  appearance  before  the  committee,  I  thought  I  came  in  here 
and  approved  a  lot  of  things  that  nobody  might  expect  me  to  do.  It 
is  true  I  made  certain  suggestions  such  as  with  reference  to  the  provi- 
sion for  publishing  financial  statments  and  the  question  of  giving 
Federal  courts  the  jurisdiction  to  handle  cases. 

I  pointed  out  that  I  did  not  want  to  see  the  Federal  courts  cluttered 
up  with  a  lot  of  cases  involving  amounts  less  than  $3,000,  and  I  said  that 
diversity  of  citizenship  was  possibly  a  constitutional  requirement. 
Yet,  so  far  as  I  have  found,  everybody  who  reported  my  testimony 
said  I  was  against  everything.  If  you  will  read  my  testimony  you  will 
find  quite  a  number  of  things  I  agreed  with.  I  pointed  out  some  few 
little  practical  details  as  to  which,  I  felt,  the  bill  could  be  amended  so 
as  to  meet  them. 

Senator  Ellender.  I  think  your  Department  could  be  of  great  help 
to  us  if  you  would  take  any  bill  that  you  think  has  merit,  and  offer  by 
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way  of  amendments  provisions  that  would  make  it  mutually  acceptable. 
That  is  what  I  had  in  mind. 

Secretary  SchwelLenbAch.  I  have  been  very  hesitant.  I  whs  up 
here  for  6  years.  As  you  know,  I  was  an  Administration  supporter,  so 
much  so  that  some  people  said  I  was  a  rubber  stamp.  1  was  resentful 
when  some  department  sent  up  a  bill  and  told  me  I  had  to  either  vote 
for  it  without  any  "i's"  dotted  or  "t's"  crossed,  and  so  forth.  I  do  not 
think  if  I  were  a  member  that  I  would  want  some  department  to  write 
a  bill  for  me. 

When  you  get  through  with  all  your  discussions  and  have  arrived  at 
certain  conclusions,  certainly,  I  will  be  perfectly  glad  and  anxious  to 
come  up  and  discuss  the  details  of  what  you  have  decided  upon. 

Senator  Ellender.  Have  any  of  these  bills  been  sent  to  the  Secre- 
tary? 

Secretary  Schwellenbach.  Yes. 

Senator  Ellender.  Do  you  expect  to  furnish  reports  on  them  or 
offer  suggestions,  or  just  say  they  ought  not  to  be  passed  ? 

Secretary  Schwellenbach.  We  are  working  on  it.  These  [indicat- 
ing] are  the  labor  bills.  If  I  am  to  get  up  reports  on  every  one  of 
them,  I  am  just  not  going  to  get  them  done  by  the  time  this  committee 
has  to  act.  I  picked  out  S.  55,  and  the  two  bills  dealing  with  industry- 
wide bargaining  and  union  security  and  discussed  them  in  detail. 

Have  you  any  other  bills  on  which  you  want  a  specific  report?  I 
will  tell  you,  frankly,  we  do  not  have  the  facilities.  In  addition  to 
this,  I  have  got  two  other  books  just  as  large,  bills  that  are  on  the  out- 
skirts of  labor  questions,  on  which  I  have  been  requested  to  make 
reports. 

We  do  not  have  the  facilities  for  getting  them  all  in  at  one  time. 

Senator  Smith.  You  would  prefer  that  the  committee  outline  a  bill 
and  ask  your  judgment  on  the  bill  ? 

Secretary  Schwellenbach.  Yes.  It  seems  to  me  that  after  you 
get  through  and  have  decided  on  what  kind  of  a  bill  you  want  to  report 
out  that  that  would  be  the  time  for  me  to  come  in,  if  you  so  desire. 
I  am  perfectly  willing  to  come  up  here  in  open  or  executive  session 
and  sit  down  across  the  table  with  you  and  discuss  it  fully. 

Senator  Morse.  That  is  what  you  did  the  last  term  of  Congress. 
You  did  that  in  executive  session  on  the  minimum-wage  bill. 

Senator  Ellender.  I  think  it  would  be  of  great  help  if  the  Secretary 
could  sit  with  us  and  take  the  skeleton  of  any  bill  we  propose  to  enact 
and  criticize  it  or  suggest  improvements. 

Senator  Smith.  That  is  what  I  had  in  mind. 

Senator  Ellender.  I/lid  not  expect  you  to  give  reports  on  all  of  the 
bills.     I  was  only  referring  to  the  most  prominent  ones. 

Senator  Smith.  Mr.  Secretary,  I  would  like  to  go  back  to  this  ques- 
tion of  jurisdictional  strikes  and  get  your  thought  on  how  we  should 
deal  with  those  things.  Should  we  have  compulsory  arbitration  of 
jurisdictional  disputes? 

Senator  Morse.  I  would  like  to  supplement  that.  The  reason  I 
would  like  to  discuss  it  with  you  a  bit  further  is  when  Mr.  Herzog  was 
in  here  this  morning  he  drew  the  line  between  jurisdictional  disputes. 
One,  where  two  unions  contend  for  the  majority  of  the  employees,  and 
even  though  one  union  has  been  certified,  the  so-called  minority  union 
nevertheless  goes  out  on  strike  and  stretches  the  jurisdictional  picket 
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line;  and  then  the  jurisdictional  dispute  that  develops  between  two 
nnions  over  work. 

I  used  the  example  this  morning  of  the  CIO  insisting  on  installing 
machinery  and  the  A.  F.  of  L.  construction  workers  saying,  "No;  we 
are  building  the  building  and  therefore  we  will  complete  it  by  install- 
ing the  machinery." 

After  that  Mr.  Herzog  was  very  hesitant  about  underwriting  any 
proposal  that  would  give  the  Service  jurisdiction  over  that  type  of  dis- 
pute. He  suggested  that  he  Would  defer  to  you  and  the  Department 
of  Labor  in  regard  to  that  matter  because  it  is  outside  of  the  present 
act,  and  suggested  that  I  take  it  up  with  you. 

I,  myself,  recoil  at  the  idea  of  compulsory  arbitration  of  anything  in 
the  field  of  legitimate  labor  disputes.  I  just  will  not  recognize  these 
disputes  as  legitimate  in  the  sense  we  recognize  legitimacy  when  we 
talk  about  disputes  between  employers  and  unions. 

I  suggested  this  morning  that  unless  I  completely  misinterpreted 
the  public  opinion  today  that  labor  has  let  itself  get  into  the  position 
in  which  the  public  says,  "You  cannot  go  further  or  longer  with  this 
type  of  dispute,  and  they  have  got  to  be  settled  short  of  economic 
action."     I  think  so,  too. 

Labor  made  a  great  mistake  in  getting  themselves  into  the  situation 
presented  by  jurisdictional  disputes. 

It  seems  to  me,  speaking  in  general  terms,  you  have  got  to  say  to 
labor,  "If  you  do  not  get  these  things  settled  in  case  A  within  a  certain 
period  of  time,  then,  this  agency  X  of  Government  by  law  shall  Tiave 
authority  to  appoint  an  arbitrator  whose  decision  will  be  final  and 
binding.1'  During  the  War  Labor  Board  days  we  gave  them  24  hours 
before  we  said  we  would  appoint  an  arbitrator  whose  decision  would 
be  final  and  binding.  You  can  well  imagine  the  hue  and  cry  that  will 
go  up  from  the  ranks  of  labor  on  such  a  proposal  as  that.  They  have 
asked  for  it. 

If  we  are  going  to  do  it  that  way,  I  am  a  little  at  a  loss  to  understand 
why  we  should  not  combine  all  types  of  jurisdictional  disputes  under 
one  tribunal.  As  I  said  to  Mr.  Herzog  this  morning,  if  that  is  the 
way  we  are  going  to  do  it,  why  shouldn't  we  broaden  the  National 
Labor  Relations  Act  so  as  to  say  you  shall  have  a  division  or  depart- 
ment or  official  whose  duty  it  will  be  in  the  case  of  jurisdictional 
disputes,  whether  they  are  under  the  act  as  presently  worded  or  under 
the  act  as  broadened,  as  I  suggest,  to  appoint  an  arbitrator,  and  if  the 
boys  do  not  want  to  settle  it  by  arbitrary  arbitration,  agreed  upon 
between  themselves,  you  appoint  one  and  then  we  will  enforce  this 
decision  in  the  court.  That  is  my  present  thinking  on  it.  I  am  per- 
fectly willing  to  get  your  criticisms  and  objections  to  it. 

I  would  add  this.  If  you  do  not  do  it  that  way,  and  you  are  going 
to  do  it  by  law,  then  no  matter  what  body  you  entrust  with  that  juris- 
diction, even  though  it  is  a  court,  such  body,  in  fact,  is  going  to  be  an 
arbitrator,  because  I  think  you  are  dealing  with  a  type  of  legislation, 
so  to  speak,  that  calls  for  arbitration  judgment,  not  judicial  judgment 
in  the  sense  we  usually  use  the  term.  They  are  not  interpreting  or 
applying  any  law.  They  have  to  take  the  economic  facts,  the  history 
of  the  contracts  of  the  two  competing  unions,  the  practices  of  the 
industry,  and  all  of  those  other  criteria  that  we  take  into  account  in 
rendering  an  arbitration,  and  determine  which  of  the  two  conflicting 
labor  parties  shall  be  ordered  to  do  the  work. 
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Whether  you  do  it  by  way  of  so-called  arbitration  or  do  it  by 
so-called  court  action,  I  think  you  do  it  by  arbitration  in  either  case. 
I  think  it  is  important  that  that  point  be  made  clear. 

I  will  add  two  questions.  First,  do  you  think  if  we  take  the  posi- 
tion, as  a  Congress,  that  these  things  must  be  settled  by  some  judicial 
process,  whether  it  is  compulsory  arbitration  or  arbitration  by  court 
action,  that  we  nevertheless  ought  to  keep  these  two  categories  of 
jurisdictional  disputes  separate  and  distinct :  No.  1,  those  arising  under 
the  National  Labor  Relations  Act;  No.  2.  those  involving  conflict 
between  unions  over  who  shall  do  the  work? 

Secretary  Schwellenbach.  I  think  there  are  three  categoric-.  I 
divide  the  first  one  into  two  parts.  You  have  an  instance  where  I  hey 
have  resorted  to  the  National  Labor  Relations  Act.  There  has  been 
an  election  and  a  certification.  That  question  has  been  decided.  I 
see  no  reason  why  a  labor  union,  which  always  looks  upon  the  Na- 
tional Labor  Relations  Act  as  its  magna  carta,  should  attempt  to 
tear  it  down  by  refusing  to  obey  an  order  of  the  National  Labor 
Relations  Board. 

Senator  Morse.  I  agree  with  that. 

Secretary  Schwellenbach.  You  do  not  need  an  arbitrator. 

Senator  Morse.  It  has  been  settled. 

Secretary  Schwellenbach.  I  think  jurisdictional  strikes  against 
the  decisions  of  the  National  Labor  Relations  Board  simply  should 
be  declared  illegal  and  the  Board  given  such  powers  as  it  needs  to  carry 
it  out.  My  understanding  is  that  so  far  as  percentage  of  disputes  is 
concerned  that  does  not  cover  the  field  very  well.  The  second  category 
is  where  you  have  a  dispute  between  two  labor  unions  where  they  have 
not  gone  to  the  Board. 

Senator    Morse.  And  will  not  go. 

Secretary  Schwellenbach.  And  will  not  go  to  the  Board.  My 
opinion  is,  under  those  circumstances  the  law  should  provide  that  they 
should  have  to  go  to  the  Board  immediately,  and  present  their  problem 
and  have  things  remain  in  status  quo,  so  far  as  the  employer  is  con- 
cerned, during  the  period. 

I  have  not  talked  personally  with  Mr.  Herzog  about  this  question, 
but  some  of  the  people  in  the  Department  have  talked  to  some  of  the 
people  in  his  Department.  I  am  inclined  to  believe  that  what  Mr. 
Morse  referred  to,  the  fear  that  the  Board  will  not  have  funds  to 
operate,  is  a  very  important  factor  in  the  hesitancy  that  the  Board 
has  in  taking  on  these  additional  functions.  As  I  say,  the  Board 
found  itself  last  year  with  its  work  load  doubled  but  under  the  appro- 
priations it  received  it  was  confronted  with  the  necessity  of  reducing 
personnel  24  percent.  I  can  see  them  sitting  down  and  saying  Con- 
gress is  going  to  give  us  additional  duties  but  when  we  get  to  the 
Appropriations  Committee  we  are  not  going  to  get  any  more  money, 
and  with  thousands  of  cases  in  our  present  backlog  Ave  do  not  want 
to  take  on  additional  duties  unless  we  are  sure  we  get  the  facilities 
and  money.  It  will  not  do  any  good  to  give  to  the  National  Labor 
Relations  Board  any  power  and  then  not  have  enough  money  to  pay 
for  the  cost  of  operation. 

Senator  Morse.  I  agree  with  that.  Do  you  agree,  in  turn,  that  if 
we  decide  that  we  are  going  to  settle  these  jurisdictional  disputes  by 
some  compulsory  legal  procedure,  then,  as  to  those  disputes,  we  ought 
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to  give  broad  jurisdiction  to  the  National  Labor  Relations  B>ard. 
rather  than  put  that  type  of  compulsory  job  on  a  Department  of 
Labor  which  is  based,  at  least  historically,  I  think,  rightly,  on  volun- 
tary principles  for  the  settlement  of  these  disputes  under  voluntary 
arbitration  rather  than  compulsion? 

Secretary  Schwellenbach.  Yes;  1  very  definitely  believe  that. 

I  have  never  been  able  to  convince  some  of  the  members  of  the 
War  Labor  Board  that  I  did  not  want  to  take  over  the  War  Labor 
Board.  I  knew  from  the  very  beginning  that  there  was  no  place  in 
the  Department  of  Labor  for  the  War  Labor  Board  to  operate  the 
way  the  Department  of  Labor  attempts  to  operate.  I  do  not  think 
there  should  be  in  the  Department  of  Labor  any  such  machinery. 

Now,  you  get  to  the  third  category,  Senator,  where  you  have :  Who 
is  going  to  do  the  work  on  this  job  ?  I  do  not  think  that  kind  of  a  job 
can  be  handled  by  the  procedure  of  a  labor  board.  I  agree  with  you 
that  it  has  to  be  by  some  individual  with  some  knowledge  of  that  par- 
ticular industry.  Suppose  I  go  up  and  appoint  an  arbitrator  to 
decide  who  is  going  to  put  in  certain  pipes  m  a  building.  I  do  not 
know  anything  about  it.  You  have  got  to  have  people  with  particular 
knowledge  about  that  particular  problem.  I  think  that  most  of  those 
would  have  to  be  on  an  ad  hoc  basis  through  the  appointment  of  an 
arbitrator  selected  for  the  purpose.  Since  the  other  jurisdictional 
dispute  matters  are  going  in  the  National  Labor  Relations  Board,  the 
Board  probably  would  be  the  one  to  select  the  arbitrator  in  those 
eases.  I  do  not  think  the  Board  can  send  out  a  trial  examiner  and  take 
a  lot  of  testimony  and  then  bring  it  back  to  the  regional  office  and  then 
to  the  national  board  and  ever  get  results. 

Senator  Morse.  Do  you  share  this  suspicion?  It  is  possible  that 
if  we  establish  such  legal  sanction  as  I  am  talking  about  this  after- 
noon, the  very  creation  of  the  sanction  might  be  a  great  inducement 
for  more  voluntary  arbitration  and  direct  negotiations  between  those 
conflicting  unions  over  jurisdictional  disputes. 

Secretary  Schwellenbach.  You  may  remember  that  when  tire 
labor-management  conference  opened  I  suggested  that  the  labor 
movement  do  what  baseball  did  when  they  selected  Judge  Landis 
and  Senator  Chandler,  give  somebody  pretty  absolute  power,  and  let 
them  select  him  themselves.     I  did  not  get  any  reaction  at  all. 

Senator  Morse.  I  base  my  suspicion  on  the  fact  that  after  we  passed 
the  resolution  in  the  War  Labor  Board,  with  labor  dissenting,  saying 
during  the  life  of  the  Board  that  was  the  way  we  were  going  to  settle 
jurisdictional  disputes  that  it  had  a  very  salutary  effect.  I  think 
the  heads  settled  disputes  by  their  own  arbitration  rather  than  getting 
to  the  point  where  we  had  to  appoint  a  compulsory  arbitrator. 

Senator  Thomas.  I  have  not  read  the  coal  decision  of  today,  Mr. 
Secretary.  You  stated  you  had  not  read  it.  I  wonder  if  you  cannot 
just  assume  that  probably  the  Supreme  Court  has  made  a  difference 
between  a  strike  against  the  country,  against  the  Nation,  or  against 
the  Government,  and  an  ordinary  strike.  Now,  if  that  distinction  has 
been  established,  why  could  it  not  be  possible  just  to  outlaw  secondary 
boycotts,  after  they  are  defined,  outlaw  jurisdictional  strikes,  and 
make  the  penalty  the  removal  of  the  Norris-LaGuardia  Act  provision? 

Secretary  Schwellenbach.  I  do  not  think  it  makes  much  difference 
what  the  Supreme  Court  decided  in  this  case.    The  Norris-LaGuardia 
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Act  lias  a  specific  provision  that  where  an  act  is  in  violation  of  the  law 
the  court  can  grant  a  temporary  injunction. 

Senator  Thomas.  Why  cannot  we  move  it  to  that  field  now  and 
expand  the  idea?  If  the  jurisdictional  dispute  is  wrong  and  if  the 
secondary  boycott  is  wrong  why  can  we  not  outlaw  both  without 
seriously  affecting  the  right  to  strike? 

Secretary  Schavellenbach.  I  suppose  during  a  period  of  15  years 
I  defended  somewhere  between  200  and  300  injunction  cases.  I  did  not 
find  that  the  courts  were  particularly  a  good  place  to  reach  conclusions 
upon  those  sort  of  subjects.  I  never  had  any  outrageous  situations, 
such  as  described  by  Mr.  Frankfurter  and  Mr.  Green  in  their  book. 
I  did  come  to  the  conclusion,  insofar  as  issuing  injunctions  in  labor 
disputes  were  concerned,  the  courts  were  not  particularly  qualified  to 
handle  such  matters.  I  think  it  would  be  more  desirable  to  have  them 
handled  by  the  National  Labor  Relations  Board,  giving  to  the  Board 
some  absolute  sanction  which  would  enable  it  to  enforce  its  orders. 

Senator  Thomas.  Which  practically  amounts  to  outlawing  juris- 
dictional disputes  and  outlawing  secondary  boycotts. 

Secretary  Schwellenbach.  Yes. 

Senator  Smith.  How  do  you  feel  Ave  should  deal  with  national 
paralysis  cases,  such  as  we  have  had,  like  the  coal  strike  and  the  rail- 
road tie-up,  where  the  whole  economy  of  the  country  is  threatened, 
and  the  health  and  safety  are  affected?  Will  Ave  have  to  pass  legis- 
lation for  the  GoA^ernment  to  take  0Arer  and  go  through  this  Avhole 
procedure,  in  the  light  of  the  decision,  or  should  Ave  do  it  in  some  other 
way  ? 

Secretary  Schwellenbach.  If  you  are  going  to  let  me  come  back 
next  week 

Senator  Smith.  As  far  as  I  am  concerned.  I  am  glad  to  hear  you 
Aveek  after  week.    We  are  supposed  to  close  the  hearings  Saturday. 

Secretary  Schavellenbach.  When  I  ansAver  that  question  I  will  be 
talking  about  coal  even  though  I  do  not  say  coal.  I  Avant  to  read  the 
decision  and  I  want  to  talk  to  the  Secretary  of  the  Interior  before  I  talk 
about  coal. 

Senator  Smith.  Just  for  the  sake  of  argument,  take  the  transporta- 
tion system.  Suppose  Ave  had  a  tie-up  of  all  of  our  transportation  in 
this  country,  just  by  a  Nation-Avide  strike.  Do  you  think  there  is  any 
area  where  Ave  can  move  in  ?  I  am  very  much  troubled  Avith  what  I 
call  national  paralysis  cases.  I  go  right  along  with  collective  bar- 
gaining until  I  get  to  the  end  of  the  road  with  something  that  affects 
our  entire  140,000,000  people.  Then  it  seems  to  me  the  Government 
has  to  step  in  and  has  to  have  a  Avay  to  settle  the  dispute. 

Secretary  Schwellenbach.  There  were  tAvo  occasions  in  which  we 
had  that  sort  of  situation  last  year,  and  on  both  occasions  the  President 
stepped  in.    He  cannot  do  that  eATery  Aveek. 

Senator  Smith.  I  do  not  want  him  to  step  in.  I  am  opposed  to 
Government  inteiwention.  There  ought  to  be  some  way  Ave  can  move 
in  and  settle,  and  settle  on  the  basis  of  what  is  right. 

Secretary  Schavellenbach.  Hoav  can  you  do  that  without  Govern- 
ment intervention  ? 

Senator  Smith.  Maybe  have  some  kind  of  legislation.  I  am  not 
asking  you  to  settle  this  question  today.  It  is  too  profound.  I  have 
been  giving  it  thought  for  many  years.    That  is  the  big  thing  before 
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us  today.  What  are  we  going  to  do  in  national  paralysis  cases,  where 
the  health  and  safety  of  all  of  our  people  are  concerned,  where  one 
group  will  say  they  are  strong  enough  economically  to  stay  out  until 
they  get  their  demands?  I  say  somebody  has  to  say  what  is  right  and 
not  who  is  the  strongest.  There  is  a  right  to  strike,  but  when  the 
health  and  safety  of  the  Nation  is  affected  we  have  come  to  the  end 
of  the  road  of  the  absolute  right  to  strike.  Somehow  and  somewhere 
we  have  got  to  do  something  on  that. 

The  President  jumped  in  under  the  War  Powers  Act.  That  is  going 
to  expire.  We  may  have  to  renew  something  of  that  sort.  I  am  hoping 
to  have  some  other  road  than  the  Government's  jumping  in  as  the 
President  had  to.  I  do  not  think  the  President  ought  to  be  called 
upon  to  jump  in. 

Secretary  Sciiwellenbacii.  The  prestige  of  the  office  of  the  Presi- 
dent helped.  We  seized  the  railroads  and  the  men  did  not  go  back 
to  work.  We  seized  the  coal  companies  and  while  they  were  under 
seizure  the  miners  went  out  on  strike.  It  was  not  merely  that  legis- 
lation was  on  the  books.  It  was  the  fact  that  the  President  of  the 
United  States  reached  the  point  where  he  was  not  going  to  permit 
that  to  continue.  The  prestige  of  his  office  was  very  much  more 
important  than  the  law. 

Senator  Smith.  You  imply  by  that  that  these  cases  can  only  be 
settled  by  the  President  stepping  in. 

Secretary  Schwelt.enbaoii.  No;  I  do  not  say  that.  I  say  he  cannot 
do  it  very  often. 

I  was  interested  in  Mr.  Eric  Johnston's  conclusions  before  the  House 
Education  and  Labor  Committee  the  other  day.  He  said  in  his  open- 
ing statement  that  he  was  representing  the  Committee  for  Economic 
Development,  which  is  a  committee  of  industrialists  who  have  taken 
a  very  friendly  view  toward  the  idea  of  working  something  out.  He 
said  they  had  worked  8  months  and  they  have  not  been  able  to  find 
an  answer.  Specifically,  he  said,  "We  do  not  want  legislation  which 
could  be  called  crisis  legislation,  because  it  is  possible  to  create  a  crisis 
any  time  you  want  to."  They  were  definitely  opposed  to  any  legis- 
lation along  that  line. 

Senator  Smith.  We  still  have  the  problem  before  us. 

Senator  Pepper.  The  Senator  from  New  Jersey,  of  course,  states 
the  dilemma.  So  far  as  we  now  know,  if  you  are  going  to  give  any 
public  authority  or  power  to  settle  any  conflict  you  will  have  to  set 
up  some  sort  of  compulsory  arbitration. 

If  you  are  not  going  to  let  the  workers  strike  and  exert  their  full 
economic  power  in  behalf  of  their  demands,  management  knows  that 
and  will  not  yield  to  the  demands  if  it  does  not  choose  to  do  so. 
If  you  are  going  to  deprive  the  worker  of  the  right  to  use  his  utmost 
power,  you  have  either  got  to  subject  him  to  proper  denial  of  his  proper 
rights  or  you  have  got  to  give  him  resort  to  some  sort  of  forum  which 
gives  him  a  right  to  redress. 

Senator  Smith.  I  may  say  that  is  the  very  question  I  am  asking 
the  Secretary. 

Senator  Pepper.  No  doubt  the  Secretary  is  reluctant  to  adopt  th- 
principle  of  compulsory  arbitration.  If  you  once  start  you  git 
more  and  more  into  the  private  lives  of  the  people  instead  of  "less  and 
less.     The  alternative  of  not  setting  up  these  compulsory  arbitration 
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tribunals,  except  in  the  case  you  put,  that  is,  national  crises  in  which 
the  safety  of  the  country  is  involved,  in  which  case  it  is  probably  not 
inappropriate  for  the  Government  to  step  in  and  say,  "I  am  repre- 
senting the  public  interest  and  I  am  trying  to  settle  the  dispute  to 
protect  the  service  which  is  essential.1'  There  again  is  abuse.  You  can 
imagine  crises  could  be  created.  We  will  say  General  Motors  and 
United  States  Steel  are  threatened  with  a  strike.  If  we  had  a  Presi- 
dent more  sympathetic  to  the  point  of  view  of  management  than  law, 
he  could  say,  "If  they  threaten  to  strike  I  will  take  over  steel  and  we 
will  tell  these  people  they  cannot  strike,  and  if  they  do  they  will  be 
striking  against  the  Government."  That  would  be  abuse.  The  same 
thing  is  true  with  labor.  There  can  be  abuses  in  almost  any  of  these 
things. 

I  agree  that  we  are  trying  to  find  some  way  in  which  we  can  do  more 
good  than  harm. 

Senator  Smith.  The  Senator  will  agree  that  what  we  want  to  do 
is  right  and  not  have  the  one  who  is  strongest  determine  the  question? 

Senator  Pepper.  Yes. 

Secretary  Sciiweleenbach.  It  is  awfully  hard  to  tell  just  when 
that  point  is  reached.  I  do  not  want  to  inject  any  collateral  issues 
here.  But  these  are  the  facts.  When  the  meat-packing  industry  was 
on  strike  a  year  ago  we  wTere  just  swamped  with  requests  from  all  over 
the  country,  farmers  particularly,  requesting  that  we  go  in  there  and 
seize  those  packing  plants  and  operate  them  so  the  people  could  get 
their  meat.  Then  later  we  were  told  if  they  did  not  operate  for  5  days 
the  country  was  going  to  be  in  terrible  shape.  We  yielded  and  the 
Secretary  of  Agriculture  ran  the  meat  plants  for  awhile.  Then  along 
came  the  fall  and  the  farmers  decided  that  they  did  not  want  to  send 
their  cattle  to  the  market  until  the  controls  over  meat  were  lifted. 
We  went  along  for  2  or  3  weeks  without  any  meat.  Nobody  starved 
to  death.  I  said  then,  "Do  not  let  anybody  tell  me  again  that  a  meat- 
packing strike  is  a  national  crisis."  We  stood  it.  As  long  as  the 
producers  were  refusing  to  send  their  stuff,  why,  that  was  one  point 
of  view,  but  when  it  was  the  workers  who  were  refusing  to  process  the 
stuff,  then  it  became  a  crisis.  It  is  difficult  to  determine  just  what  is 
a  national  crisis. 

Senator  Smith.  I  agree  with  you.  I  am  not  criticizing  either 
side. 

Secretary  Schwellenbach.  You  would  be  surprised  the  pressure  we 
received  on  every  one  of  these  situations.  They  Wanted  to  come  to 
Washington.  They  wanted  to  go  to  the  White  House.  I  would  say 
"No."  They  said,  "Well,  somebody  got  to  the  White  House,  why 
can't  I  go  to  the  White  House?"  I  would  say,  "No;  you  cannot  get 
to  the  White  House,  and  you  are  not  coming  to  Washington.  You 
are  meeting  out  there  and  you  are  to  settle  the  business  between  your- 
selves." There  is  a  very  great  attraction  to  people  when  they  have 
some  sort  of  dispute  to  want  to  come  to  Washington  to  get  it  handled 
by  the  highest  authority  possible.  It  is  a  very  definite  danger;  if 
you  set  up  something  they  will  all  want  to  go  there.  It  is  very  easy 
to  get  a  lot  of  people  to  send  in  telegrams.  You  Members  of  Congress 
know  that. 

Senator  Smith.  What  is  your  attitude,  Mr.  Secretary,  on  the  sug- 
gestion of  a  strike  vote  at  the  end  of  negotiations  where  you  have  come 
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to  a  deadlock — a  strike  vote  of  all  of  those  concerned  before  the  strike 
is  legitimatized? 

Secretary  Schwellenbach.  I  do  not  think  it  makes  so  much  dif- 
ference. 

Senator  Smith.  I  have  had  a  great  many  people  urge  we  try  that. 
I  do  not  mean  at  the  beginning  and  I  do  not  mean  the  Smith-Connally 
Act.  I  mean  when  the  negotiations  have  all  come  to  an  end,  a  strike 
vote  of  the  actual  workers  concerned. 

Secretary  Schwellenbach.  It  just  does  not  work  out  that  way. 
I  think  you  would  find  there  would  be  as  many,  if  not  more  cases  which 
would  result  in  strikes  from  that  situation  as  result  from  the  present 
situation. 

Senator  Smith.  I  have  had  letters  from  lots  of  workers  who  said, 
"Give  us  a  chance  at  a  strike  vote.     We  never  get  a  chance." 

I  have  also  had  letters  from  wives  of  workers  who  said,  "Why  does 
my  husband  have  to  go  out  on  strike  and  he  has  not  had  a  chance  to 
vote  on  whether  he  wants  to  go  on  strike?" 

Senator  Schwellenbach.  They  would  have  a  crack  at  it  if  they 
would  attend  their  union  meetings.  These  agreements  are  ratified  by 
the  unions  at  the  union  meetings. 

Senator  Smith.  Would  you  be  in  favor  of  our  putting  in  some 
reasonable  regulations  or  putting  democracy  into  the  unions? 

Secretary  Schwellenbach.  As  I  said  before,  if  you  can  get  a  law 
which  will  compel  every  union  member  to  attend  a  meeting  you  will 
not  have  any  trouble.  You  have  a  union  with  8,000  members  and 
you  have  a  big  meeting  if  as  many  as  800  or  1,200  attend.  Those  are 
the  ones  in  the  union  who  are  particularly  active  and  the  ones  who 
talk  about  the  strike. 

I  think  you  will  find  that  a  lot  of  these  people  who  write  you  are 
just  those  who  stay  away  from  the  meetings. 

Senator  Smith.  I  think  the  union  movement  is  relatively  young 
from  the  standpoint  of  real  democracy  in  the  union.  I  think  we  might 
have  responsibility  in  determining  the  principles  on  which  unions 
should  be  conducted  in  order  to  give  the  ordinary  workingman  a  break 
in  this  situation. 

I  think  the  workingman  was  very  much  abused  by  the  employer 
for  a  long  time.  I  am  frank  to  say  that  the  workingman  is  being 
exploited  by  power-obsessed  labor  leaders.  I  get  letters  from  work- 
ingmen  pleading  for  us  to  do  something  to  relieve  them  from  the 
bondage  they  are  in.  That  is  why  I  think  we  have  got  to  consider 
the  closed  shop  very  carefully. 

Now,  if  I  am  going  to  consent  to  closed  shops,  I  am  going  to  insist 
that  we  put  some  regulations  that  the  unions  have  to  come  up  to 
certain  standards  to  protect  the  worker  as  a  condition  for  him  to  have 
his  right  to  earn  a  living.  You  have  got  to  do  one  or  the  other.  You 
cannot  be  arbitrary. 

Senator  Pepper.  If  the  Secretary  wishes  to  make  any  comment,  I 
do  not  want  to  shut  him  off.  That  provokes  me  to  make  an  inquiry 
of  the  Secretary. 

What  the  Senator  from  New  Jersey  has  just  said  is  what  is  com- 
monly said.  It  may  or  may  not  be  true.  It  is  my  opinion  that  the 
law  protects  the  minority  stockholders  in  this  country.  Corporations 
are  governed  by  law  and  by  charters  and  by  bylaws.    There  are  a  lot 
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of  high-handed  management  officials  that  run  roughshod  over  minority 
stockholders. 

A  lot  of  them  do  not  attend  stockholders'  meetings.  If  I  under- 
stand the  law  completely,  minority  stockholders  can  have  substan- 
tial protection  of  their  rights.  Aren't  unions  protected  by  constitu- 
tions and  bylaws?  The  courts  are  open  to  those  members  of  those 
unions  to  protect  them  in  their  rights. 

Secretary  Sciiwellenbach.  The  courts  have  been  awfully  slow  in 
any  sort  of  organization.  You  have  seen  lodge  cases  where  somebody 
in  a'  lodge  tries  to  go  to  court.  The  courts  have  been  awfully  slow 
in  assuming  jurisdiction  over  those  kinds  of  questions. 

Senator  Smith.  I  agree  with  the  Secretary. 

I  would  like  to  suggest  to  the  Senator  from  Florida  that  the  mi- 
nority stockholders  were  not  protected  until  we  passed  laws  to  pro- 
tect them.  I  want  to  see  the  workingman  protected  in  the  same 
sense. 

Senator  Pepper.  If  any  of  these  grievances  exist  to  the  degree 
they  are  generally  spoken  of,  the  ones  that  claim  to  be  the  victims 
of  the  strong-armed  methods  on  the  part  of  their  officials,  in  the 
first  place,  if  they  feel  strong  enough  to  go  to  the  meetings  I  think 
they  will  have  a  chance  for  redress.  If  they  do  not  feel  strong  enough 
to  go  to  the  meetings,  then,  they  can  get  redress  in  the  courts  of  this 
country. 

I  do  not  know  what  we  would  write  into  the  law  that  would  give 
stronger  protection  than  they  already  have  under  the  law  if  they 
will  go  to  the  courts  and  seek  it. 

I  think,  in  the  first  place,  this  tyranny  that  Ave  generally  hear 
spoken  of,  while  it  may  exist  in  some  cases,  my  opinion  is  that  it  is 
greatly  exaggerated. 

Secretary  Sciiwellenbach.  I  agree  with  you  on  that. 

Between  July  of  1945  and  January  of  1946  I  talked  to  practically 
every  labor-union  leader  in  the  country.  They  were  just  as  fearful 
about  the  situation  as  anyone  else.  These  people  just  do  not  turn 
out  to  these  local  union  meetings.  The  domination  which  is  wrong 
is  the  domination  of  unions  by  a  minority  within  the  union  who  gain 
strength  simply  because  of  the  fact  that  a  great  majority  of  the  union 
members  will  not  show  up. 

Senator  Jenner.  In  order  to  determine  who  is  the  collective  bar- 
gaining agent  for  a  particular  union,  they  do  turn  out,  at  least  a 
majority  of  them,  under  section  9  of  the  Wagner  Act. 

Secretary  Schwellenbach.  Yes. 

Senator  Jenner.  Why  could  not  we  apply  that  same  basic  principle 
to  the  other  fundamental  things,  such  as  the  closed  shop  or  the  last 
offer  of  management  before  the  strike  vote?  If  they  would  turn  out 
in  the  majority  to  determine  who  is  going  to  be  the  collective  bar- 
gaining agent,  surely  they  will  turn  out  for  other  fundamental  rights 
which  concern  the  right  to  work  and  the  right  to  feed  their  families. 
Don't  you  believe  they  would? 

Secretary  Sciiwellenbach.  No. 

Senator  Jenner.  Why  is  it  you  can  get  a  majority  under  section  9 
of  the  Wagner  Act? 

Secretary  Sciiwellenbach.  I  do  not  know  why  they  do  not  attend 
the  meetings.    We  have  had  dozens  and  dozens  of  meetings 
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Senator  Jenner.  I  am  not  talking  about  meetings,  Mr.  Secretary. 
I  am  talking  about  elections  by  secret  ballot  to  determine  the  vital 
fundamental  questions  that  concern  the-  laboring  man.  By  secret 
ballot  conducted  by  the  National  Labor  Relations  Board,  the  majority 
o<f  the  men  in  a  company  must  vote  to  determine  who  the  collective 
bargaining  agent  shall  be.  If  the  majority  does  not  vote,  the  National 
Labor  Relations  Board  will  not  make  a  certification. 

Secretary  Schwellenbach.  That  is  right. 

Senator  Jenner.  Why  couldn't  you  have  an  election  to  determine 
the  closed  shop,  and  the  last  offer,  and  so  forth? 

Senator  Smith.  And  the  selection  of  officers,  too. 

Senator  Jenner.  You  have  unions  of  8,000  men,  as  you  explained, 
and  maybe  a  couple  of  hundred  will  show  up,  and  they  will  talk  about 
green  cheese  and  everything  else,  and  finally  the  few  there  will  walk 
out,  and  about  1  o'clock  they  will  want  to  put  over  the  nut  and  they 
will  do  it.  That  is  what  I  think  Senator  Smith  is  talking  about,  the 
fact  the  leadership  is  taking  advantage  of  these  people. 

They  cannot  object  to  what  their  leadership  is  telling  them  to  do. 
Economically  they  are  tied.  The}^  have  to  feed  their  families  and 
have  to  work.  You  talk  about  going  to  court.  You  would  not  dare  go 
into  court  if  you  were  a  laboring  man  belonging  to  a  union,  because 
you  wuold  be  kicked  out  and  you  would  be  ostracized  and  you  would 
lose  your  job  and  you  could  not  live. 

It  seems  to  me  that  the  broad  answer  is  to  place  more  democracy  in 
the  hands  of  the  men  who  work.  When  we  do  that,  I  do  not  have  any 
fear  about  industrial  peace. 

Senator  Smith.  I  think  what  we  need  is  a  bill  of  rights  for  the 
workingmen  in  the  country,  to  protect  him  against  an  exploiting 
employer  and  labor  leader. 

I  have  letters  in  my  files  that  will  show  a  lot  of  fellows  will  not  go 
to  the  meetings  and  talk  because  they  are  told  not  to  say  anything. 
They  ought  to  be  protected  in  some  way  by  the  United  States  of 
America.  I  am  in  favor  of  the  freedom  of  the  workingmen,  and  it  is 
time  we  had  it.  That  is  the  issue,  freedom  to  be  protected  against 
either  side  or  the  other. 

Senator  Pepper.  I  saw  in  the  paper  the  other  day  that  a  man  bought 
control  of  the  Ncav  York  Central  Railway.  That  was  admitted  by 
Wall  Street.  My  recollection  was  that  he  bought  2,  3,  or  4  percent  of 
the  stock. 

Secretary  Schwellenbach.  He  had  2.3  percent  and  they  said  if  he 
had  3  percent 

Senator  Smith.  We  have  had  those  abuses  throughout  the  history. 
I  am  not  defending  those  abuses. 

Senator  Pepper.  It  was  admitted  that  with  3  percent  he  could  con- 
trol a  great  railroad.  It  seems  to  me  there  are  a  lot  of  stockholders 
not  taking  any  interest  in  the  company's  affairs,  and  they  let  the  few 
fellows  go  in  there  and  speak  for  them  and  run  the  railroad.  It 
looks  to  me  like  we  overlook  the  fact  that  democracy  has  to  do  with 
the  right  to  vote,  the  right  to  be  present,  the  right  to  speak,  the  right 
to  write,  and  that  kind  of  thing.  If  we  are  going  to  start  in  making 
democracy  compulsory  on  anybody,  we  are  not  going  to  be  permitted 
to  miss  any  sessions  of  the  Senate,  and  there  are  not  going  to  be  any 
citizens  who  miss  voting,  and  a  number  of  us  who  belong  to  organiza- 
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tions  are  going  to  get  into  trouble  because  we  do  not  attend  our  own 
organization  meetings. 

Senator  Smith.  I  might,  suggest  that  my  distinguished  colleague 
from  Florida  is  trying  to  put  the  same  kind  of  evil  in  business  which 
we  ary  trying  to  get  out  of  business.  I  want  to  get  the  abuses  out 
of  both  sides.  I  am  not  condoning  the  businessmen  for  one  second. 
I  am  saying  all  of  those  evils  should  be  out.  I  say  minority  stock- 
holders should  be  protected  and  also  the  minority  workers  should 
be  protected. 

Senator  Pepper.  I  would  be  glad  to  have  the  Senator  add  the  words 
"all  stockholders."     They  do  not  ever  put  in  that  language. 

Senator  Smith.  I  always  put  in  the  word  "stockholders"  because  I 
have  had  occasion  to  plead  for  the  rights  of  the  stockholders.  We 
had  to  pass  laws  to  protect  them,  and  we  will  probably  have  to  pass 
laws  to  protect  the  workers. 

Senator  Morse.  I  would  like  to  ask  the  Secretary  one  further  ques- 
tion. I  think  you  have  been  very  patient  in  listening  to  our  points 
of  view. 

Secretary  Schwellenbach.  I  served  in  this  body  for  six  years.  I 
know  what  the  rights  of  Senators  are.  I  always  insisted  upon  it  my- 
self, and  I  am  certainly  not  objecting. 

Senator  Morse.  I  want  to  get  back  to  one  statement  you  made.  I 
think  it  is  a  very  important  one  in  connection  with  how  we  are  going 
to  settle  this  jurisdictional  dispute  problem.  It  is  involved  in  the 
question  the  Senator  from  Utah,  Mr.  Thomas,  put  to  you.  That  is 
this :  Even  though  we  may  have  a  .procedure  as  a  result  of  this  coal  deci- 
sion which  would  permit  the  use  of  the  injunctive  process  on  some  of 
these  matters,  the  question  is,  Do  they,  in  your  judgment,  involve 
subjects  such  as  who  should  do  the  work  in  a  conflict  between  two 
unions  that  can  best  be  determined  by  experts  or  specialists  in  the 
field  of  labor  relations  rather  than 

Secretary  Schwellenbach.  Well,  you  raise  the  question  of  admin- 
istrative process.  Did  you  read  Judge  Parker's  speech  before  the 
Patent  Lawyers'  Association? 

Senator  Morse.  No. 

Secretary  Schwellenbach.  There  were  questions  coming  up  of 
setting  up  special  patent  courts.  He  said  he  felt  he  was  just  as  cap- 
able to  decide  patent  questions  as  any  other  questions. 

From  my  personal  background  in  the  Judiciary,  I  can  say  that 
judges  think  they  can  decide  almost  anything.  But  there  is  very 
definitely  a  field  in  which  specialty  is  required.  I  do  not  feel,  look- 
ing at  it  from  my  other  experience,  when  I  was  practicing  and  trying 
labor  cases,  that  the  courts  were  particularly  qualified  to  handle  the 
questions  which  were  presented  by  those  cases. 

Senator  Morse.  In  addition,  it  seems  to  me  that  there  is  a  question 
whether  it  would  be  good  policy  to  impose  the  additional  burden 
on  the  court  system,  of  determining  actually  pretty  largely  social  and 
economic  questions  which  arise  in  these  labor  relations  cases.  I  have 
always  felt  that  we  should  keep  that  type  of  case  as  far  away  from 
the  courts  as  possible. 

After  a  decision  has  been  rendered  on  the  economic  facts  involved, 
there  then  arises  the  question  of  enforcing  the  decision  under  the  law. 
That  is  where  I  woidd  come  in  with  a  good  Government  body,  be  it 
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the  National  Labor  Relations  Board  or  any  other  commission,  with 
the  power  to  enforce  the  decision  found  on  the  facts. 

Senator  Smith.  Does  the  Secretary  have  anything  else? 

Secretary  Schwellenbach.  No. 

Senator  Morse.  I  think  the  record  should  be  perfectly  clear  on  two 
things. 

Number  1,  when  we  get  into  our  executive  session  on  the  draftsman- 
ship of  our  own  legislation,  which  is  going  to  be  the  outcome  of  these 
legislative  proposals,  I  propose  that  we  take  advantage  of  the  Secre- 
tary's offer  to  come  before  the  committee  and  give  us  his  advice  on  any 
proposals ;  and,  secondly,  on  any  mediation,  arbitration,  and  concilia- 
tion, we  have  a  subcommittee  of  this  committee  to  sit  down  with  the 
Secretary  and  Mr.  Warren  and  go  over  the  records. 

I  press  for  that.  The  Secretary  knows,  as  we  do,  that  a  hearing 
of  this  type  differs  quite  a  bit  from  investigation  of  records.  .  We  can 
sit  here  and  exchange  views  in  a  hearing.  That  is  not  going  to  get 
us  the  answer. 

The  only  way  we  can  get  the  answer  to  the  criticisms  being  made 
is  in  the  records,  and  that  is  by  way  of  investigation  approach. 

Senator  Smith.  That  is  before  the  committee. 

We  want  to  thank  you  very  much  for  coming  here.  I  apologize 
for  all  the  oratory  we  gave  you. 

The  committee  will  now  adjourn  until  tomorrow  morning  at  10 
o'clock. 

(Whereupon,  at  4: 15  p.  m.,  the  committee  adjourned  until  Friday, 
March  7.  1947.) 
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FRIDAY,   MARCH  7,    1947 

United  States  Senate, 
Committee  on  Lakor  and  Public  Welfare, 

Washington,  D.  C. 
The  committee  met,  pursuant  to  adjournment,  at  10  a.  m.,  in  the 
Caucus  Boom,  Senate  Office  Building,  Senator  Robert  A.  Taft  (chair- 
man) presiding. 

Present:  Senators  Taft  (chairman),  Aiken,  Ball,  Smith,  Jenner, 
Ives,  Thomas,  Murray,  Pepper,  Ellender,  and  Hill. 
Also  present :  Senators  Overton  and  O'Daniel. 

The  Chairman.  The  committee  will  come  to  order.  Our  first  wit- 
ness is  Mr.  William  L.  McGrath,  president  of  the  Williamson  Hsater 
Co.,  Cincinnati,  Ohio.  You  will  have  about  30  minutes,  Mr.  McGrath, 
if  you  can  finish  in  that  time. 

STATEMENT  0E  WILLIAM  L.  McGRATH,  PRESIDENT,  WILLIAMSON 
HEATER  CO.,  CINCINNATI,  OHIO 

Mr.  McGrath.  Mr.  Chairman  and  gentlemen,  my  name  is  William 
L.  McGrath.  I  am  president  of  the  Williamson  Heater  Co.,  of  Cin- 
cinnati, Ohio.  Our  company  manufactures  warm  air  heating  fur- 
naces. We  have  been  in  business  for  57  years.  We  have  approxi- 
mately GOO  employees. 

I  am  not  a  lawyer  but  a  businessman.  I  took  over  the  management 
of  our  company  in  1931,  and  since  that  time  I  have  assumed  the  per- 
sonal responsibilty  of  the  industrial  and  labor  relations  of  our  com- 
pany, a  field  of  activity  in  which  I  have  always  been  keenly  interested. 
In  those  1G  years  we  have  never  had  a  strike  until  we  were  caught  in 
the  clutches  of  the  Steelworkers  Nation-wide  strike  last  spring. 

Mr.  Chairman,  I  have  several  thoughts  to  present  to  you  this  morn- 
ing, and  I  would  appreciate  it  if  I  might  be  allowed  to  present  each 
complete  thought  before  answering  questions  on  that  point.  My  first 
thought  concludes  on  page  14  of  my  statement,  and  if  it  is  agreeable 
1  shall  be  glad  to  answer  questions  when  we  reach  that  point. 

The  Chairman.  That  will  be  satisfactory,  Mr.  McGrath. 

Mr.  McGrath.  The  people  of  the  United  States  want  the  80th 
Congress  to  enact  fundamental  reforms  in  the  Federal  labor  laws. 
They  do  not  expect  superficial  legislation.  Farmers,  businessmen, 
and  the  great  rank  and  file  in  the  organized  labor  movement  sincerely 
desire  a  basic  change  in  the  system  of  regulation  created  by  the  Wag- 
ner Act.  The  Wagner  Act  was  passed  at  a  time  when  many  considered 
it  desirable  that  the  organization  of  industrial  workers  into  labor 

1975 
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unions  should  be  accelerated.  It  served  this  purpose,  and  as  a  result 
of  the  franchise  and  privileges  conferred  by  it  on  labor  unions  the 
number  of  organized  workers  in  the  Nation  has  tripled  so  that  today 
it  is  estimated  that  over  12  million  Americans  belong  to  unions. 

Now  that  the  organizational  phase  of  the  labor  movement  is  over 
the  hump,  the  country  has  become  acutely  aware  of  the  unbalanced 
condition  which  has  resulted  from  labor  legislation  narrowly  con- 
ceived to  meet  a  single  and  essentially  transient  problem.  Today, 
we  see  that  the  Wagner  Act  has  bred  a  Frankenstein.  Instead  of  an 
economy  in  which,  workers  are  associated  democratically  in  local 
unions  of  their  own  choice,  dealing  with  their  own  employers  on  mat- 
ters of  mutual  interest  and  concern,  we  find  the  .country  in  the  grip 
of  giant  labor  trusts  and  monopolies,  highly  centralized  and  auto- 
cratic in  their  organization  and  operation,  and  all  too  often  influenced 
or  controlled  by  individuals,  or  little  cells  of  men,  who  carry  the 
card  of  the  party  which  is  pledged  to  the  violent  overthrow  of  our 
Government.  Instead  of  protecting  interstate  commerce  from  strikes, 
we  find  that  commerce  has  been  burdened  with  the  greatest  man- 
hour  strike  losses  in  history.  The  power  of  these  great  centralized 
international  unions  has  grown  to  the  point  where  union-wide  wage 
demands  are  imposed  on  large  segments  of  our  economy,  union-wide 
strikes  are  ordered,  disrupting  the  production  of  goods  throughout 
the  Nation,  and  attempts  are  even  made  to  dictate  the  policies  of  our 
two  great  political  parties  and  of  Government  itself.  Surely  this  is  a 
condition  which  cries  for  fundamental  reform. 

Basic  evil  is  control  of  certified  international  over  locals. 

Why  has  the  Wagner  Act  produced  this  undesired  result  ?  A  basic 
reason  for  this  is  that  for  years  the  National  Labor  Relations  Board 
has  been  certifying  international  unions  rather  than  local  unions  as 
the  exclusive  bargaining  agent.  Also,  the  Wagner  Act  does  not  re- 
quire local  unions  to  be  autonomous.  In  its  present  form,  the  Wagner 
Act  merely  states  that  an  employer  must  bargain  with  the  "rep- 
resentatives'' of  his  employees  and  that  the  Board  may  investigate 
and  certify  the  names  of  the  "representatives"  that  have  been  desig- 
nated or  selected.  The  word  "representatives"  is  defined  as  includ- 
ing "any  individual  or  labor  organization."  Of  course,  an  interna- 
tional union  is  a  labor  organization.  Therefore,  when  the  Board  con- 
ducted an  election  in  my  plant  it  placed  the  name  of  the  United  Steel- 
workers  of  America  (CIO)  on  the  ballot  rather  than  the  name  of  the 
local  union  composed  of  our  own  employees.  When  the  Board  certi- 
fied a  union  following  the  election,  it  certified  the  United  Steel- 
workers  of  America,  and  not  the  local  union,  and  notified  us  that  we 
were  to  deal  exclusively  thereafter  with  that  international  organiza- 
tion. This  is  the  usual  practice  of  the  Board.  The  effect  of  such 
a  certification  is  to  give  the  international  almost  complete  control  over 
the  employees  in  the  individual  plant.  I  shall  show  you  why  that  is 
so  and  then  I  shall  show  you  how  it  works  out  in  practice. 

The  steelworkers  union  claims  to  be  the  most  democratic  union 
in  the  country.  I  have  had  experience  with  this  union.  You  have 
heard  its  president,  Mr.  Philip  Murray,  testify  before  you.  Let's  use 
it  as  an  example.  The  union  is  so  organized  that  its  local  in  any 
plant  has  no  independent  existence.  The  local  has  no  constitution 
of  its  own.     It  receives  a  charter  from  the  international.     Its  consti- 
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tution  is  the  constitution  of  the  international.  Article  9  of  the  inter- 
national constitution  provides  that  the  charter  of  the  local  may  be 
revoked  or  suspended  in  the  event  that  any  local  fails  to  comply  with 
any  provision  of  the  constitution  of  the  international  union.  It  states 
that  when  a  local  is  suspended — 

the  members  thereof  and  the  local  union  shall  not  be  deemed  to  be  in  good  stand- 
ing during  the  period  of  suspension. 

That  means  that  if  the  union  has  a  maintenance  of  membership 
or  a  union  shop  contract  with  the  employer,  the  international  can 
then  demand  the  discharge  of  any  or  all  employees  in  the  plant.  The 
constitution  further  provides  that : 

In  the  event  that  a  local  union's  charter  is  revoked,  or  the  local  union  dis- 
bands, the  charter  and  all  books,  moneys,  and  property  shall  be  delivered  and 
turned  over  to  the  international  union 

within  10  clays.  Ordinarily  the  local  pays  over  to  the  international 
one-half  of  all  dues  and  initiation  fees  collected,  but  under  this  provi- 
sion you  will  see  that  if  a  local  attempts  to  be  independent  all  of  its 
property,  including  its  o\tn  bank  account,  may  be  seized  and  kept  by 
the  international.     The  article  further  provides  that-*— 

After  a  charter  of  a  local  union  has  been  revoked,  the  international  executive 
board  may  charter  a  new  local  union  having  the  same  jurisdiction  as  the  local 
union  whose  charter  was  revoked.  The  members  of  a  local  union  whose  charter 
was  reVoked  may  be  admitted  only  by  action  of  the  international  executive  board. 

Gentlemen,  when  the  franchise  of  the  Wagner  Act  is  conferred  upon 
an  international  organization  with  that  kind  of  control  over  its  locals, 
it  is  no  wonder  that  a  few  labor  bosses  at  the  tops  of  the  pyramids  are 
able  to  paralyze  the  economic  life  of  the  Nation.  This  is  the  real 
source  and  germ  of  the  union-wide  wage  program  and  the  union-wide 
strikes  which  have  throttled  the  production  of  America  and  have  cost 
the  working  men  of  the  country  billions  of  dollars  in  lost  savings  and 
Avages. 

Now  let  me  show  you  how  the  international  union,  vested  with  this 
feudal  power,  uses  this  power  to  place  industry  and  its  own  member- 
ship in  a  strait-jacket. 

Certified  internationals  use  centralized  power  under  the  Wagner 
Act  to  enforce  union-wide  wage  programs  and  strikes. 

On  December  4,  1943,  the  steelworkers  union  served  notice  on  more 
than  500  companies  with  which  it  had  contracts  that  the  international 
had  elected  to  terminate  the  contracts  of  all  companies.  These  com- 
panies were  engaged  in  many  different  fields.  They  included  paving 
brick  companies,  valve  companies,  gray  iron  foundries,  cement  com- 
panies and  even  one  manufacturer  of  toys  and  a  manufacturer  of 
canned  baked  beans.  Thereupon  the  union  served  all  companies  with 
which  it  claimed  bargaining  rights,  including  my  own  company,  with 
22  uniform  demands  for  basic  changes  in  the  existing  contracts,  in- 
cluding a  17-cent-an-hour  wage  increase.  The  union  then  attempted 
to  get  the  National  War  Labor  Board  to  set  up  a  special  panel  to  hear 
all  of  these  cases  in  one  proceeding  and  to  force  a  uniform  wage  in- 
crease on  all  of  these  more  than  500  companies  regardless  of  size, 
nature  of  the  business,  geographical  location,  or  financial  standing. 
I  appeared  before  the  National  War  Labor  Board  in  company  with 
hundreds  of  other  small  manufacturers  in  opposition  to  this  bold  at- 
tempt at  union-wide  bargaining  and  eventually  that  Board  entered 
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an  order  sending  all  of  these  cases  back  to  the  various  regional  boards 
for  hearing  and  disposition  on  an  individual  company  basis.  There- 
fore, this  original  and  fantastic  attempt  of  the  steelworkers  union  to 
make  hundreds  of  American  manufacturers  lie  down  in  a  single 
Procrustean  bed  was  defeated  only  by  a  belated  ruling  of  the  National 
War  Labor  Board. 

Last  year  the  international  again  abused  its  power  and  privileges  by 
attempting  to  stretch  and  whittle  industry  to  a  common  size.  This 
time  it  was  joined  in  the  effort  by  almost  every  big  union  in  the  CIO. 
In  October  1945  the  steelworkers  union  announced  a  union-wide  de- 
mand for  a  25-cent-an-hour  wage  increase,  which  was  to  be  imposed 
on  every  company  with  which  the  international  had  a  contract.  The 
locals  were  forbidden  to  close  a  contract  with  any  manufacturer  for 
less  than  this  standard  demand  of  25  cents  an  hour.  Here,  for  exam- 
ple, is  a  verbatim  transcript  of  what  the  steelworkers'  international 
representative  told  a  friend  of  mine,  Louis  Kenney — and  incidentally, 
Mr.  Kenney  and  all  others  whose  names  I  mention  in  this  statement  or 
business  to  which  I  refer  are  witnesses  here  today — Louis  Kenney, 
at  the  United  Welding  Co.  in  Middletown,  Onio,  on  December  14, 1945, 
when  he  discussed  the  union's  demand  for  25  cents  an  hour  on  that 
small  company  with  less  than  100  employees : 

In  plain  words,  there  is  no  company  that  has  offered  us  a  quarter  and  we  do 
not  expect  this  company  to  offer  us  a  quarter  at  this  time.  We  don't  think  that 
this  company  is  large  enough  to  set  the  policy  for  the  whole  United  States  and  we 
don't  expect  them  to;  and  on  the  other  hand  we  couldn't  agreed  to  anything  less 
than  a  quarter  at  this  time  until  the  policy  is  set  for  the  country. 

Having  made  this  demand,  the  union  filed  a  petition  with  the  Labor 
Relations  Board  in  October  1945,  for  Smith-Connally  Act  strike  votes 
in  almost  every  plant  with  which  it  had  a  contract.  The  travesty  of 
this  situation  is  apparent.  The  NLRB,  which  was  charged  with  the 
duty  of  encouraging  collective  bargaining  in  good  faith,  was  used  as 
a  mechanism  to  further  the  take-it-or-leave-it  program  of  this  big 
union.  In  many  instances  the  strike  vote  demand  was  filed  by  the  in- 
ternational without  even  the  prior  knowledge  of  the  local  union  and 
before  the  25-cent  an  hour  wage  increase  demand  had  even  been  served 
on  many  employers  in  whose  plant  a  strike  vote  eleption  was  demand- 
ed. For  example,  at  one  company  in  our  town  the  steelworkers'  com- 
mittee was  asked  whether  a  strike  vote  petition  had  been  filed.  The 
answer  of  the  union  representative  was  as  follows : 

Again  I  will  have  to  answer  that  I  don't  know.  I  haven't  been  informed  of  it. 
I  have  been  informed  indirectly  that  our  International  Wage  Policy  Committee 
has  authorized  our  International  officers  to  take  any  method  they  see  fit. 

This  conference  occurred  3  days  after  the  strike  vote  notice  had  been 
filed  in  Washington,  and  on  the  day  when  the  union's  demands  were 
first  served  on  the  company. 

Pursuant  to  this  strike  notice,  the  National  Labor  Relations  Board, 
at  Cincinnati,  conducted  a  strike  vote  election  on  November  28,  1945, 
for  22  companies  in  the  Cincinnati  area  with  which  the  steelworkers 
union  claimed  bargaining  rights.  The  autocratic  and  undemocratic 
nature  of  big  labor,  under  the  Wagner  Act,  was  dramatically  illustrat- 
ed in  that  election.  The  employees  of  three  companies  participating 
in  the  election  voted  not  to  strike.  These  three  companies  were  the 
Cincinnati  Engineering  Tool  Co.,  the  Goldsmith  Metal  Lath  Co.. 
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and-the  Sawbrook  Steel  Castings  Co.  The  employees  of  each  of  these 
companies  had  their  own  local  unions.  Even  though  a  majority  of  the 
employees  of  each  company  voted  not  to  strike,  the  district  director  of 
the  steelworkers  union  immediately  announced  that  those  employees 
would  be  expected  by  the  international  to  strike  when  notification  of 
the  strike  date  was  issued  by  the  international. 

Subsequently,  after  the  steelworkers  union  had  reduced  its  Nation- 
wide demand  from  25  cents  to  I8V2  cents,  all  locals  from  coast  to  coast 
were  notified  by  Mr.  Murray  to  strike  beginning  January  21, 1946,  and 
on  that  day  the  international  threw  a  picket  line  around  the  plants  of 
these  three  companies,  whose  employees  voted  not  to  strike,  and  forced 
them  to  join  in  the  Nation-wide  shut-down.  This  is  how  one  internal 
tional  union  abused  the  great  powers  granted  to  it  by  the  Congress  of 
the  United  States. 

The  Chairman".  Were  any  of  those  companies  manufacturers  of 
steel  ? 

Mr.  McGrath.  There  was  only  one  in  the  entire  group  that  was  a 
manufacturer  of  steel.  Of  the  22  companies,  there  was  only  one  steel 
manufacturer.     The  rest  of  them  were  miscellaneous  manufacturers. 

From  my  observations  in  my  own  community,  I  can  add  that  the 
steelworkers  union  is  by  no  means  unique  in  this  respect.  So  long  as 
employers  are  required  to  bargain  with  international  unions  rather 
than  locals  and  so  long  as  local  unions  are  permitted  to  be  merely 
puppets  of  the  internationals,  this  form  of  absentee  domination  will 
be  exercised  to  the  detriment  of  the  country  by  almost  all  of  the  great 
international  unions. 

As  soon  as  the  national  wage  demand  was  reduced  by  the  interna- 
tional from  25  cents  to  I8V2  cents  an  hour,  following  settlement  of 
the  strike  by  Big  Steel,  locals  were  again  informed  by  the  interna- 
tionals that  they  were  not  to  settle  for  less  than  this  uniform  figure. 
On  March  4,  1946,  some  friends  of  mine  from  Cincinnati  went  to  the 
White  House  and  talked  with  President  Truman  about  the  efforts  of 
the  international  to  prolong  the  strike  by  telling  the  workers  that  the 
President  had  said  they  should  all  have  lSy2  cents  an  hour  increase. 
The  President  immediately  issued  a  public  denial  of  this  misrepre- 
sentation, stating  that  his  recommendation  applied  only  to  the  basic 
steel  industry  and  expressing  the  hope  that  the  thousands  of  strikers 
would  go  back  to  work.  As  soon  as  this  statement  of  the  President 
was  published  in  the  press  on  March  5,  Philip  Murray  sent  a  telegram 
to  all  of  his  district  directors  castigating  the  President  for  daring  to 
issue  a  statement  "without  knowledge  or  presence  of  union,"  and  con- 
cluding with  the  following  instructions : 

It  remains  the  policy  of  our  union  that  workers  in  fabricating  plants  are 
entitled  to  the  18%-cent  increase ;  and  with  the  same  solidarity  and  firmness  as 
has  characterized  our  strike  up  to  the  present  time  these  workers  will  receive 
the  18%-cent  increase  to  which  they  are  justly  entitled. 

Gentlemen,  the  words  of  that  telegram  explain  why  we  are  all  here 
today.  In  that  telegram,  there  is  reference  to  the  union-wide  wage 
program  which  requires  the  employees  of  a  bean  cannery  in  rural 
Indiana  to  ask  their  boss  for  the  same  wage  increase  given  by  the 
biggest  steel  corporation  in  the  world  There  is  the  arrogance  toward 
the  President  of  the  United  States,  and  the  command  from  the  inter-* 
national  to  the  local  to  stay  idle,  with  the  implied  threat  of  catastrophe 
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to  any  member  who  disobeys  it.  The  international  could  issue  that 
confident  command  because  it  owned  the  certification.  It,  and  not  the 
local,  was  the  exclusive  bargaining  agent.  It,  and  not  the  local,  had 
the  franchise  given  to  it  free  of  charge  and  backed  by  a  law  of  the 
United  States  and  orders  of  the  National  Labor  Relations  Board. 
The  international  had  chartered  the  local  and  could  even  seize  its 
property  if  it  rebelled.  In  this  telegram  there  is  also  the  sense  of 
distance.  The  man  who  gave  that  order  was  hundreds  of  miles  from 
those  who  were  instructed  to  stay  on  the  picket  line.  He  did  not  work 
in  the  struck  plant.  He  did  not  know  the  employees  or  the  employer 
or  any  of  their  mutual  local  problems.  He  issued  his  pronouncements 
from  afar  while  the  rank  and  file  hovered  over  the  salamanders. 

Of  course,  there  is  a  limit  to  what  men  will  take  from  anyone.  In 
some  plants  the  men  so  resented  the  dictatorial  orders  of  their  inter- 
national and  the  brutality  and  violence  with  which  these  orders  were 
enforced  that  they  revolted  and  fought  their  way  back  into  their  em-  - 
ployers'  plants  through  the  picket  lines,  and  repudiated  the  interna- 
tional which  had  attempted  to  regiment  them  against  their  wills  in 
this  arbitrary  manner.  In  the  Cincinnati  area,  for  example,  of  the 
23  plants  in  which  the  steelworkers  "claimed  representation  as  of  Janu- 
ary 21, 1945,  when  the  strike  began,  the  employees  of  8  plants  revolted, 
returned  to  work  in  defiance  of  the  union's  orders  and  no  longer 
permits  the  international  to  represent  them  in  collective-bargaining 
matters.  Thus  in  our  community,  the  strike  cost  the  international 
more  than  one-third  of  its  locals.  In  view  of  the  sanctions  which  I 
have  described  above,  it  took  courage  to  do  that.  In  some  of  the  com- 
panies, the  National  Labor  Relations  Board  is  still  trying  to  force 
the  employers  to  recognize  the  international  as  the  exclusive  agent  for 
the  employees  long  after  the  men  themselves  have  repudiated  and 
rejected  the  organization.  It  should  not  be  necessary  for  American 
workmen  to  risk  their  jobs,  their  savings,  and  their  blood  in  order  to 
emancipate  themselves  from  the  domination  of  private  associations 
which  owe  their  existence  to  the  protection  of  the  Federal  Government. 

I  have  in  my  hand  an  article  which  appeared  in  the  February  7, 
1947,  issue  of  the  United  States  News  entitled  "Democracy  in  Labor 
Unions."  This  article  was  written  by  a  former  member  of  the  inter- 
national executive  board  of  the  steelworkers  union  and  shows  in 
detail  how  provisions  in  the  international  constitution  of  the  steel- 
workers union  enable  two  men,  Philip  Murray  and  David  McDonald, 
to  control  that  organization  from  top  to  bottom  with  an  iron  grip. 
Let  me  read  you  the  conclusions  of  the  steelworkers'  official  who  wrota 
this  article,  expressed  in  his  own  words.     He  states : 

To  accord  the  closed  shop  to  any  organization  subject  to  the  continued  control 
of  one  or  two  individuals  is  indeed  a  dangerous  procedure.  But  the  elimination 
of  the  closed  shop  and  even  of  the  maintenance  of  membership  will  not  dissolve 
the  basic  evil.  With  the  funds  at  their  control,  and  operating  under  their 
present  constitutions,  the  captains  of  labor  unions  can  continue  to  command  the 
employees  of  our  basic  industries.  *  *  *  To  outlaw  the  closed  shop  will 
harass  but  not  really  disturb  the  masters  of  labor.  To  provide  rules  and  regula- 
tions to  insure  democratic  procedure  within  labor  unions  will  destroy  the  auto- 
cratic power  of  the  czars. 

Mr.  Cenerazzo,  of  the  American  Watchmakers  Union,  told  you  the 
same  thing  last  week. 

Basic  remedy  is  certification  of  locals  and  requirement  that  locals 
be  autonomous. 
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Geutlemen,  only  a  major  operation  will  correct  this  situation.  The 
power  which  Congress  conferred  has  gravitated  into  the  wrong  hands. 
That  power  must  be  taken  away  from  these  international  unions  and 
restored  to  the  employees  in  whom  it  was  intended  to  repose.  The 
law  should  be  amended  so  that  every  local  union  shall  have  its  own 
constitution  and  be  autonomous.  The  local,  and  not  the  international, 
should  become  the  exclusive  bargaining  agent.  In  general,  the  local 
should  be  composed  solely  of  employees  of  the  particular  employer 
with  whom  the  union  bargains.  This  does  not  mean  small  unions. 
The  Ford  local,  for  example,  could  contain  over  100,000  men,  which 
is  more  than  many  internationals  now  represent.  It  does  mean  free- 
dom from  absentee  control  and  dictation  and  an  end  to  labor  monopoly. 
_  It  means  the  restoration  of  labor  relations  to  a  rational  basis  in  which 
the  problems  in  the  plant  of  the  particular  employer  become  the  focal 
point  of  labor  negotiations. 

I  do  not  mean  that  local  unions  should  be  prevented  from  associat- 
ing with  each  other  or  with  international  organizations.  This  should 
certainly  be  permitted.  I  mean  that  monopolies  and  trusts  should 
be  prevented  in  the  field  of  labor  as  in  business.  Take  my  company, 
for  example.  I  belong  to  business  associations.  From  time  to  time, 
I  receive  helpful  information  from  these  associations  about  business 
affairs.  Sometimes,  they  even  give  me  advice.  They  don't  and  they 
can't  give  me  orders.  I  can  resign  and  still  keep  my  business.  They 
can't  seize  my  property  if  I  disobey.  There,  gentlemen,  is  the  dif- 
ference between  freedom  and  despotism.  You  can  and  should  restore 
that  same  freedom  to  the  organized  rank  and  file  of  America,  and  by 
that  action  restore  the  balance  to  labor-managment  relations  in  this 
country.  This  is  the  central  core  of  the  problem.  This  is  where 
real  reform  should  begin. 

Make  the  National  Labor  Relations  Board  give  the  local  union,  not 
the  international,  the  certification.  Require  local  unions  to  be  autono- 
mous. Make  it  an  unfair  labor  practice  for  any  labor  or  other  or- 
ganization to  attempt  to  control  or  dominate  a  local.  Permit  an  in- 
ternational to  receive  dues,  fees  and  other  payments  from  locals  only 
so  long  as  the  international  conducts  itself  in  conformity  with  limi- 
tations imposed  in  the  act.  These  requirements  can  easily  be  en- 
forced if  you  will  require  all  labor  organizations  which  wish  to  en- 
joy the  rights,  privileges,  and  protections  accorded  by  the  Wagner 
Act  to  have  an  effective  registration  statement  on  file  with  the  Board 
at  all  times.  If  any  registered  organization  attempts  to  control  or  de- 
stroy the  autonomy  of  a  local  of  if  it  commits  any  other  unfair  labor 
practice,  its  registration  statement  should  be  promptly  suspended  by 
the  Board,  whereupon  the  organization  would  immediately  cease  to 
enjoy  the  benefits  of  the  Wagner  Act.  The  Securities  Act  now  re- 
quires employers  evercising  its  privileges  to  file  such  statements. 
There  is  no  reason  why  the  practice  should  not  be  extended  to  labor 
unions.  Another  way  to  protect  the  certification  and  independence  of 
the  local  union  would  be  to  amend  the  act  so  that  it  would  not  be  an 
unfair  labor  practice  for  an  employer  to  refuse  to  bargain  with  a  cer- 
tified local  union  which  is  controlled  or  dominated  by  an  international 
or  other  outside  organization. 

The  Chairman.  Are  there  any  questions  of  Mr.  McGrath  on  the 
international  union  subject,  Nation-wide  bargaining?  If  not,  I  won- 
der if  you  could  finish  in  about  5  minutes  or  so,  Mr.  McGrath  ? 
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Mr.  McGrath.  Yes,  Senator,  I  am  quite  sure  I  can. 

Of  course,  there  are  other  reforms  which  are  urgently  needed.  When 
doubt  arises  as  to  representation,  an  employer  in  many  circumstances 
should  be  able  to  demand  an  election.  When  employees  tire  of  a  union 
they,  too,  should  be  able  to  ask  for  an  election.  In  the  Tabardrey  Mfg. 
Company  case  (51  N.  L.  R.  B.  No.  54)  the  Board  denied  employees 
this  right  and  forced  them  to  submit  against  their  will  to  continued 
representation  by  the  CIO. 

The  Norris-LaGuardia  Act  was  passed  to  protect  unions  when  there 
was  no  Labor  Board.  The  passage  of  the  Wagner  Act  removed  the 
only  supportable  reason  for  this  drastic  restriction  on  the  courts. 
The  act  should  now  be  repealed.  If  that  is  impossible,  it  should  cer- 
tainly be  modified  so  that  the  Attorney  General,  district  attorney,  or 
other  interested  parties  can  obtain  timely  injunctive  relief  in  the  dis- 
trict courts  whenever  a  strike  threatens  irreparable  injury  to  the  public 
interest.  Also,  it  should  not  prevent  the  courts  from  enjoining  inter- 
ference with  the  right  to  work,  which  is  an  even  more  vital  right  than 
the  right  to  strike. 

It  is  unlawful  today  for  an  employer  to  make  nonmembership  in  a 
union  a  condition  of  employment.  Likewise,  the  law  should  not  per- 
mit him  to  make  membership  in  a  union  a  condition  of  employment. 
The  monopolistic  union  shop  is  open  to  the  gravest  abuse  and  if  it  is 
not  eliminated,  it  should  certainly  be  regulated  and  restricted.  Let 
me  give  you  an  example  of  such  abuse.  At  General  Machinery  Corp. 
in  Hamilton,  Ohio,  an  employee  saw  another  employee  strike  a  fore- 
man on  duty  and  knock  him  to  the  floor.  The  employee  who  was  the 
witness  testified  in  the  municipal  court  of  Hamilton,  Ohio,  in  an 
assault  and  battery  proceeding  which  followed  the  incident.  He  was 
sworn  and  told  the  truth.  When  the  trial  was  ended,  the  union 
brought  charges  against  the  witness  for  conduct  unbecoming  a  union 
member  because  he  testified  against  a  brother  member  in  court.  The 
witness  was  ousted  by  the  union  and  thereupon,  the  union  demanded 
that  the  employer  discharge  the  witness  under  the  maintenance  of 
membership  clause  in  the  contract  because  the  witness  was  no  longer 
a  member  in  good  standing,  and  the  company  was  obliged  to  let  the 
man  go. 

Of  course,  other  desirable  corrective  measures  are  also  contained  in 
the  bills  now  pending  before  your  committee. 

One  point  remains  which  I  think  is  worthy  of  special  attention.  I 
refer  to  the  biased  functioning  of  the  National  Labor  Relations 
Board.  A  field  examiner  employed  by  the  Board  investigates  a  charge 
against  an  employer,  and  upon  his  recommendation  a  regional  direc- 
tor employed  by  the  Board  issues  a  complaint.  Then  a  regional 
attorney  employed  by  the  Board  presents  the  Board's  case  to  a  trial 
examiner  employed  by  the  Board,  who  finds  for  the  Board  in  90  per- 
cent of  the  cases.  Gentlemen,  this  is  not  justice.  I  do  not 
believe  that  you  are  going  to  get  a  fair  and  just  administration  of  the 
Wagner  Act  out  of  that  kind  of  a  set-up.  The  time  has  surely  come  to 
separate  the  prosecuting  from  the  judicial  function  of  this  Board. 
Therefore,  I  favor  reducing  the  Board  to  a  single  member  who  will 
function  as  an  administrator,  and  the  establishment  of  a  separate 
judicial  agency  for  the  hearing  of  these  cases.  You  will  find  precedent 
for  this  in  the  Board  of  Tax  Appeals,  now  The  Tax  Court,  which  func- 
tions independently  of  the  Treasury  Department. 
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It  is  also  of  urgent  importance  that  you  free  the  circuit  courts  of 
appeal  from  the  rigid  limitations  governing  review  of  these  Labor 
Board  decisions.  The  act  now  provides  that  "the  findings  of  the 
Board  as  to  the  facts,  if  supported  by  evidence,  shall  be  conclusive." 
The  evil  of  this  limitation  is  well  illustrated  in  the  opinion  of  the 
Sixth  Circuit  Court  of  Appeals  in  the  case  of  N.  L.  R.  B.  v.  Cincinnati 
Chemical  Works  (144  Fed.  2d  597).  In  that  case,  a  single  witness, 
who  the  court  said  later  "repudiated  his  own  signed  statement  and 
otherwise  acted  in  a  self-contradictorv  manner"  testified  that  a  fire- 
man had  talked  against  the  union.  The  Court  found  that  "evidence 
supporting  a  contrary  inference  is  voluminous."  Nevertheless,  the 
Labor  Board  found  against  the  employer  and  applied  to  the  court 
to  enforce  its  decision.    In  its  opinion,  the  Court  said  : 

This  ultimate  finding  was,  in  our  judgment,  against  the  overwhelming  weight 
of  the  evidence. 

The  Court  further  states : 

Our  reading  of  the  record  in  its  entirety  has  convinced  us  that  the  respondent 
sailed  a  fair  and  neutral  course  in  the  controversy  in  its  plants  between  union 
and  nonunion  labor,  and  we  cannot  concur  in  the  Labor  Board's  illogical  deduc- 
tions. But  the  circuit  courts  of  appeals  of  the  United  States  have  been  repeat- 
edly admonished  by  the  Supreme  Court  that  they  are  not  privileged  under  tlie 
Wagner  Act  to  substitute  their  own  reasoning  upon  evidentiary  fact  issues  for 
that  of  the  Labor  Board.  So,  in  duty  bound,  we  reluctantly  decree  enforce- 
ment of  the  cease-and-desist  order  entered  by  the  Labor  Board. 

This  situation  can  and  should  be  remedied  by  an  amendment  to  the 
act. 

Prior  to  the  Wagner  Act  labor  organizations  were  on  their  own. 
The  Congress  of  the  United  States  gave  them  a  franchise.  It  gave 
them  a  right  which  they  had  never  enjoyed  before — the  right  to  be  the 
exclusive  bargaining  agent  for  every  single  employee  in  a  bargaining 
unit  in  which  the  union  was  designated  by  a  simple  majority  and  the 
right  to  compel  the  employer  to  bargain  with  them  on  that  basis.  It 
protected  them  against  interference  by  the  employer  in  union  affairs. 
It  gave  them  other  benefits  never  previously  enjoyed.  Not  one  single 
condition  was  imposed  by  Congress  on  the  enjoyment  of  these  price- 
less benefits.  No  union  was  required  to  give  up  anything  in  exchange 
for  this  franchise,  this  subsidy,  this  bounty,  from  the  Government  of 
the  United  States.  As  an  inevitable  result  of  this  one-sided  law,  ambi- 
tions individuals  in  the  labor  movement  have  seized  the  reins  of  power 
in  their  own  hands  and  have  used  them  to  weld  the  rank  and  file  into 
highly  centralized  and  autocratically  controlled  labor  organizations 
which  threaten  to  wreck  our  economy  with  their  excesses. 

Ordinarily,  when  -Congress  confers  a  public  franchise,  it  imposes 
conditions  and  carefully  regulates  its  use.  For  example,  when  the 
Federal  Communications  Commission  confers  a  license  on  a  business- 
man to  operate  a  radio  station  and  to  enjoy  an  exclusive  channel  of 
communication,  it  imposes  certain  duties  and  restrictions  on  him  as  a 
price  for  the  benefits  which  it  confers  and  as  a  protection  to  the  gen- 
eral public  whose  interest  in  all  such  matters  should  be  paramount. 
Congress  should  likewise  exact  some  price  from  unions  which  wish  to 
enjoy  the  franchise  of  the  Wagner  Act.  When  an  employee  in  a 
factory  refuses  to  join  the  union,  the  union  scornfully  calls  him  a 
"free  rider."    For  the  past  11  years,  however,  the  unions  themselves 
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have  been  "free  riders.-'     They  have  accepted  the  benefits  bestowed 
by  the  Federal  Government  without  paying  their  dues  to  Uncle  Sam, 

The  crying  need  of  the  hour  is  decentralization  of  the  labor  move- 
ment. The  public  utilities  industry  was  decentralized  by  the  Con- 
gress over  a  period  of  a  year,  and  the  labor  movement  can  likewise  be 
decentralized.  Make  the  local  union  the  exclusive  bargaining  agent 
and  protect  its  independence  and  autonomy  from  absentee  domination 
and  control.  Force  the  unions  to  register  with  the  Board  as  a  condi- 
tion to  enjoying  the  great  benefits  which  you  have  conferred  upon 
them.  Separate  the  administrative  functions  of  the  Board  from  the 
judicial.  Free  the  circuit  courts  of  appeal  from  bondage  to  facts 
found  by  biased  Labor  Board  trial  examiners.  The  country  looks  to 
you  for  fundamental  reform.  This  is  your  opportunity  to  emancipate 
America  from  the  growing  menace  of  labor  monopoly  and  dictatorship. 

The  Chairman.  Are  there  any  questions  of  Mr.  McGrath  ?  If  not, 
we  thank  you,  Mr.  McGrath. 

Our  next  witness  is  Mr.  John  L.  Lewis,  president  of  the  United 
Mine  Workers  of  America. 

STATEMENT  OF  JOHN  L.  LEWIS,  PRESIDENT,  UNITED  MINE 
WORKERS  OF  AMERICA 

The  Chairman.  We  might  as  well  go  ahead,  Mr.  Lewis. 

Mr.  Lewis.  Well,  Mr.  Chairman  and  members  of  the  committee, 
conforming  to  the  request  of  the  committee,  I  prepared  a  written  state- 
ment, and  I  furnished  the  necessary  copies  to  the  committee.  If  agree- 
able, I  would  like  to  epitomize  it  and  file  it. 

The  Chairman.  Yes;  it  will  be  filed  and  recorded  in  the  report, 
and  you  may  proceed.    You  mean  on  some  direct  statement? 

Mr.  Lewis.  I  can  appreciate  that  many  papers  have  been  read  at  the 
committee,  and  while  I  could  mumble  my  way  through  it,  it  would 
take  time,  and  I  am  afraid  the  committee  might  be  rather  bored. 

The  Chairman.  We  have  about  an  hour  and  twenty  minutes  before 
the  Senate  meets.  We  would  be  glad  to  have  you  state  your  opinion  of 
these  laws  in  any  way  you  wish  to. 

Mr.  Leavis.  Thank  you,  Senator. 

I  might  say,  quoting  in  part,  that  I  am  appearing  in  behalf  of  the 
membership  of  the  United  Mine  Workers  of  America  which  has  mem- 
bership in  the  coal-mining  industry  of  this  country  and  approximately 
some  115  other  industries. 

As  I  understand,  your  committee  has  before  it  various  and  sundry 
bills  purporting  to  regulate  and  restrict  activities,  of  labor  unions,  and 
in  the  discussion  of  the  different  bills  you  have  before  you  the  general 
question  of  labor  relations. 

I  appear  in  opposition  to  the  enactment  into  law  by  the  Congress  of 
regulatory,  punitive,  and  restrictive  laws  dealing  with  labor  unions 
and  their  memberships.  We  are  the  one  great  country  in  which  eco- 
nomic freedom  still  exists.  The  first  duty  of  the  Congress  and  all 
of  the  citizens  of  our  country  is  the  conservation  of  thi£>  priceless 
heritage. 

We  have  just  fought  another  great  war  to  preserve  democracy  and 
freedom  of  action.  We  have  just  demonstrated  to  the  world  that  de- 
mocracy can  function  even  more  efficiently  than  the  absolute  forms 
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of  government.  .  Our  productive  record  was  the  greatest  miracle  in 
the  history  of  man.  The  sheer  weight  of  our  production,  produced  by 
free  workers  in  America,  certainly  exceeded  the  production  in  any 
other  nation,  no  matter  what  its  form  of  government. 

The  United  States  entered  this  world  war  with  certain  laws  guaran- 
teeing and  implementing  the  rights  and  privileges  of  labor  unions  to 
organize  and  to  bargain  collectively  for  the  welfare  of  their  members. 
Now,  after  the  winning  of  this,  the  greatest  war  the  world  has  ever 
known,  it  is  now  proposed  that  the  liberties  and  rights  of  these  work- 
ers who  have  performed  such  a  service  shall  be  limited,  restricted,  and 
annihilated. 

The  kind  of  economic  government  that  a  nation  is  to  have  is  a  major 
decision  which  the  people  of  such  nation  shall  make.  The  democratic 
way  puts  control  over  the  enterprise  in  the  hands  of  those  essential 
to  its  operation,  each  group  responsible  for  its  own  function.  The 
bureaucratic  or  totalitarian  way  puts  all  groups  under  outside  con- 
trol. There  can,  in  my  opinion,  be  no  compromise  between  these  two 
groups. 

The  Eightieth  Congress  can  strengthen  our  free  enterprise  system 
by  its  action  in  maintaining  the  economic  freedom  and  liberties  of  the 
workers.  The  Eightieth  Congress  can  also  strike  what  well  might 
be  a  fatal  blow  to  this  system  by  attempting  to  shackle  the  workers 
with  restrictive  and  punitive  laws. 

There  follows  an  analysis  of  several  of  the  bills  pending  before  the 
committee  and  the  Congress.  The  bills  by  Senators  Ball,  Taft,  and 
Smith ;  S.  133  by  Senator  Ball ;  and  Senate  Joint  Resolution  8  by  Sen- 
ator Byrd.  And,  there  follows  an  analysis  and  commentaries  on  those 
bills. 

It  deals  with  suits  by  and  against  labor  organizations.  It  deals 
with  the  subject  of  exemptions  of  supervisory  employees  and  benefits 
of  collective  bargaining.  It  gives  data  on  injuries  and  fatalities  in 
coal  mines.  It  show's  the  hazardous  nature  of  the  industry.  It  shows 
the  drain  it  makes  on  manpower  to  produce  its  tonnage.  It  deals 
with  the  union  shop,  the  closed  shop,  the  check-off  provision,  and  the 
provisions  requiring  unions  to  file  annual  financial  statements  with 
the  Secretary  of  Labor  and  their  membership,  and  so  forth. 

Also,  prohibition  against  secondary  boycotts,  jurisdictional  and 
organizational  strikes,  industry-wide  collective  bargaining. 

Then,  incorporation  of  labor  unions.  Then,  with  a  summary  relat- 
ing to  the  general  prosperity  of  invested  capital  through  corporate 
reports  in  1916.  It  sums  up,  gentlemen,  that  the  United  Mine  Work- 
ers of  America  and  its  membership,  insofar  as  they  are  articulate, 
join  with  me  in  saying  to  the  Senate  committee  that  we  are  opposed 
to  this  attempt  to  gild  the  economic  and  industrial  lily  in  America ; 
that  we  desire  to  retain  the  productive  efficiency  which  has  made 
America  great  and  which  has  been  achieved  under  free  enterprise; 
that  we  desire  to  retain  free  enterprise,  a  competitive  relationship  in 
our  business  and  economic  world  and  the  free  institutions  of  our 
Republic. 

We  believe  the  way  to  retain  free  enterprise  is  to  keep  free  enterprise 
free.  That  about  sums  up  what  is  in  the  paper;  and,  I  submit  it  for 
your  consideration. 
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The  Chairman.  That  is  the  extent  of  the  statement  you  wish  to 
make  except  for  questions  from  the  committee  ? 

Mr.  Lewis.  Yes. 

The  Chairman.  Or,  do  you  to  deal  specifically  with  any  par- 
ticular questions? 

Mr.  Lewis.  Well,  may  I  say  this :  I  think  the  questions  now  before 
the  Congress  and  before  this  committee  run  to  the  question  of  the 
retention  of  our  form  of  Government,  our  concept  of  liberty,  our  free- 
dom of  individual  action,  our  incentive  system,  investment  of  private 
funds,  and  everything  in  our  social,  economic,  and  political  life  which 
Americans  have  held  to  be  of  value  and  which  have  contributed  so 
greatly  to  the  upbuilding  of  this  Nation  to  the  point  where  it  has 
become  so  powerful,  so  productive,  and  with  such  a  high  standard  of 
living  and  so  many  material  blessings  to  its  citizenship,  that  it  is 
without  parallel  in  all  history.     I  beg  your  pardon,  Senator  ? 

The  Chairman.  Go  right  ahead.  I  thought  you  were  finished.  I 
had  a  question  I  wanted  to  ask  you. 

Mr.  Lewis.  Under  our  so-called  capitalistic,  free-enterprise,  com- 
petitive system,  America  has  builded  from  its  original  state  of  wilder- 
ness to  its  present  large  proportions.  Free  men,  free  enterprise,  per- 
sonal liberty,  that  degree  of  mutual  tolerance  which  can  be  exacted 
from  men  in  their  relations  one  with  the  other,  has  created  a  produc- 
tive capacity  so  great  that  every  other  nation  in  the  civilized  world, 
regardless  of  its  form  of  government,  has  had  to  lean  on  it  for  defense 
and  protection  in  war,  and  now  has  to  lean  on  our  country  in  peace 
to  even  preserve  a  semblance  of  order  and  progress  and  comfort  and 
hope  for  the  future  in  the  respective  countries. 

Well,  what  is  the  matter  with  our  country  ?  Someone  says  we  spend 
too  much  time  in  contending  with  each  other  as  between  labor  and 
management  and  capital  and.  newspapers  and  organizations.  Those 
are  the  inherent  bickerings  in  the  market  places  that  have  been  going 
on  for  all  of  the  thousands  of  years  of  recorded  history. 

We  have  an  economy  here  that  we  cannot  preserve  unless  we  can 
continuously  pass  down  to  the  population  the  fruits  of  genius  in  our 
material  sciences,  and  the  increased  participation  in  the  increased 
productive  efficiency  of  our  productive  organization. 

The  public  must  participate  in  order  to  achieve  the  buying  power 
essential  to  the  removal  of  the  vast  volume  of  goods  turned  out  by 
our  productive  facilities,  and  in  order  to  have  that  buying  power,  we 
must  retain  the  inherent  economic  pressures  that  create  that  buying 
power  in  America. 

There  are  certain  pressures  and  checks  and  balances  inherent  in  our 
economic  system  just  the  same  as  our  political  system,  and  if  we 
tamper  with  them  or  restrict  them  or  bind  them  or  make  them  anemic 
or  inoperative,  we  certainly  are  going  to  disturb  the  balance  of  our 
economic  system;  we  are  going  to  interfere  with  our  productive 
capacity. 

The  labor  unions  and  free  associations  of  citizens  in  their  trade 
associations,  their  cooperative  groups,  their  buying  and  selling  or- 
ganizations, their  onion  growers'  associations  or  orange  growers'  as- 
sociations, are  the  inherent  checks  and  balances  and  pressures  within 
our  economic  system. 
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If  we  limit  the  efficiency  of  those  organizations  by  weakening  their 
form  or  structure  or  regulating  them  to  a  degree  that  they  are  no 
longer  so  efficient  in  behalf  of  their  members,  then  their  contribution 
to  the  economic  situation  is  restricted,  and  the  economic  situation  will 
suffer. 

May  I  point  out  to  the  Senators  that  in  those  countries  where  there 
are  no  labor  unions,  no  right  of  voluntary  association  of  citizens, 
you  will  find  that  the  wealth  and  the  productive  facilities  of  the 
country  are  in  the  hands  of  comparatively  few  people,  and  that  the 
political  power  of  that  country  is  vested  in  the  hands  of  those  who 
control  the  wealth  and  the  production  facilities ;  but  you  find  90  per- 
cent of  that  population  living  under  a  standard  of  living  that  is  not 
comparable  with  any  modern  standard,  and  under  health  and  social 
conditions  that  are  far  from  being  that  of  which  Americans  dream. 

The  difference  is  that  our  labor  unions,  in  their  demand  constantly 
for  participation,  for  increased  production  efficiency,  create  an  in- 
centive on  the  part  of  American  employers  and  American  producers 
of  commodities  to  employ  all  the  tools  of  modern  science  to  lower 
productive  costs,  to  reduce  the  price  of  commodities  to  the  public  so 
they  can  pay  higher  wages  and  shorter  hours,  and  thus  in  turn  create 
greater  buying  power  for  the  production  at  the  market. 

I  might  point  out,  for  instance,  this  situation — as  a  parallel  now — 
because  we  have  an  object  lesson  across  the  sea.  Some  30  or  move 
years  ago  the  British  labor  unions,  and  particularly  the  British 
Miners'  Federation,  went  on  record  as  being  opposed  to  the  introduc- 
tion of  machinery  in  coal  mines  and  the  utilization  of  power  and 
automatic  and  semiautomatic  devices,  on  two  grounds: 

First,  that  the  usage  of  that  equipment  underground  and  the  use  of 
power  would  contribute  to  the  increased  hazard  of  the  industry — 
which  was  not  necessarily  true. 

Second,  that  the  machine  destroyed  job  opportunity  and  augmented 
unemployment  and  drove  men  out  of  the  mining  industry. 

The  British  mine  owners  accepted  that  attitude  of  the  British 
miners.  As  a  matter  of  fact,  they  were  rather  glad  to,  because  that 
enabled  them  to  take  out  in  increased  earnings  per  share  the  money 
they  should  have  plowed  back  into  their  industry  for  modernization. 
As  a  result,  the  British  industry  has  not  been  modernized.  It  has 
become  obsolete.  Its  conditions  are  bad,  and  its  productions  are  low, 
and  it  cannot  pay  a  living  wage,  and  the  mining  population  is  dis- 
couraged. Men  are  leaving  the  mines  and  young  men  are  not  going 
into  the  mines. 

Until,  in  1946,  we  see  the  question  of  coal  affecting  the  internal 
economy  of  Great  Britain  disastrously,  because  the  price  of  coal  re- 
flects itself  into  its  manufactured  products  and  affects  the  question 
of  regaining  world  markets  and  trade  routes  and  export  volume.  We 
see  it  affect  the  political  prestige  of  the  British  Empire,  and  we  see 
an  empire  now  that  is  on  the  wane  because  basically  their  economy  is 
out  of  order. 

Their  one  great  resource  has  been  exploited,  ignorantly  and  self- 
ishly, to  a  point  where  Britain  last  year. produced  183,000.000  tons  of 
coal,  with  695,000  men  doing  the  production.  The  British  production 
is  down  to  less  than  1  ton  per  man  per  day  employed.  Their  wages 
per  week  are  less  than  one-third  of  the  American  wage.     Their  cost 
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per  ton  pithead  or  at  destination  is  three  and  one-half  times  the  cost 
of  American  coal. 

All  right.  What  did  we  do?  At  the  same  time  that  the  British 
miners  went  on  record  against  the  "iron  man"  and  the  machine  in  the 
mine — they  called  it  the  ''iron  man"'  when  it  first  came  out — the 
United  Mine  Workers  took  the  opposite  position,  and  it  urged  its 
members  to  welcome  the  machine  and  explained  to  its  members  that 
only  by  increasing  production  could  there  be  increased  wages  or  an 
increased  standard  of  living  for  mine  workers  or  in  all  industry  of 
America;  that  the  only  way  to  increase  the  standard  of  living  was  to 
increase  production;  and  that  they  should  welcome  the  machine, 
despite  the  fact  that  the  maehine  displaced  many  men  as  the  mines 
were  mechanized. 

Through  the  years  our  union  has  maintained  that  attitude.  Over 
22  years  ago  I  wrote  a  book  on  the  subject,  poor  as  it  was,  but  stress- 
ing the  economic  necessity  of  utilizing  the  technique  of  science  to 
convert  our  raw  materials,  produce  them,  convert  them,  transform 
and  make  them  come  within  the  reach  of  the  average  American. 

Well,  year  by  year  production  has  increased,  despite  the  fact  that 
coal  has  substitute  competition  from  hydroelectric  power,  fuel  oil, 
natural  gas,  and  other  commodities.  But  our  utilization  and  con- 
sumption of  power  units  has  grown  greater,  and  while  oil  and  gas 
and  hydroelectric  power  displace  now  some  250,000,000  tons  of  coal 
annually,  the  production  of  coal,  the  consumption  of  coal,  is  greater 
now  than  it  has  ever  been. 

Well,  we  hold  that  the  mine  worker  had  a  right  to  participate  in 
the  advantage  of  the  machine,  in  increased  wages  and  in  shorter  hours, 
and  in  improved  conditions  and  greater  personal  protection  in  a 
hazardous  industry.  We  hold  that  the  investor  had  his  share  in  the 
advantage  of  the- machine  in  a  more  secure  investment,  and  a  return — 
an  adequate  return — on  that  investment,  which  the  industry  previ- 
ously had  not  been  paying. 

We  hold  that  the  consumer  had  a  right  to  participate  in  lower  unit 
costs  for  the  coal  that  he  bought,  and  that  cost  was  reflected  into  our 
manufacturing  enterprise. 

So,  today,  as  a  result  of  that — and  we  have  not  scratched  the  surface 
of  our  possibilities — we  have  an  industry  that  is  producing  per  day 
per  man  employed  six  times  more  than  the  British  industry  per  man 
per  day  employed,  at  one-third  the  cost,  and  paying  a  wage  scale  of 
three  and  a  half  times  greater  on  a  weekly  basis. 

That  is  the  record  of  our  industry.  That  is  the  industry  that  was 
able  to  take  on  the  increased  load  during  the  last  World  War,  and 
without  a  dollar  of  Government  money,  when  140,000  miners  went 
into  the  armed  forces,  was  still  able  to  produce  all  the  coal  that 
America  consumed  and  all  of  the  coal  required  by  the  nations  allied 
with  us  in  the  World  War. 

We  are  now  the  only  coal-exporting  Nation  in  the  world.  Britain 
does  not  have  a  ton  to  export  except  10,000  tons  a  month  that  she 
allocates  to  Ireland  in  exchange  for  bacon  and  eggs  and  Irish  potatoes 
and  vegetables.    Ten  thousan'd  tons  a  month. 

Antedating  World  War  I  and  during  the  period  between  the  two 
wars,  Great  Britain  drove  our  coal  out  of  the  Baltic,  out  of  the 
Mediterranean,  out  of  South  America,  and  out  of  the  islands  and 
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coaling  stations  of  the  Pacific,  and  the  only  export  trade  that  America 
had  was  a  few  million  tons  that  was  shipped  by  rail  to  Canada  or 
with  cargoes  on  boats.  They  did  that  by  reason  of  the  fact  that  they 
could  make  better  ocean  rates  because  when  their  food  ships  and  their 
supply  ships  with  raw  materials  came  from  their  foreign  dominions 
and  the  islands  of  the  sea  to  Great  Britain,  they  had  no  return  cargoes 
unless  they  took  coal,  and  they  would  take  coal  practically  at  ballast 
rates  to  dump  into  the  world  market. 

Now  Britain  cannot  furnish  a  cargo  to  that  world  market.  Since 
August  of  1945,  the  United  States  has  sent  abroad  for  all  purposes 
more  than  25,160,000  tons  of  coal  in  about  a  year  and  a  half  or 
thereabouts.  Those  cargoes  run  probably  from  6,000  tons  to  10,000 
tons.  That  is  about  3,000  cargoes  more  or  less  than  America  has 
given  to  the  world,  in  addition  to  taking  care  of  its  own  requirements. 
We  have  done  that  on  a  decreased  man  power  in  the  mining  industry 
of  less  than  400,000  men — 400,000  men  who  voluntarily  agreed  during 
the  war  to  work  longer  hours  and  a  longer  week.  Men  are  still  working 
the  longer  hours  and  the  longer  week. 

Well,  what  does  anyone  want  to  do  with  the  coal  industry?  What 
is  the  matter  with  the  coal  industry?  There  is  nothing  the  matter 
with  our  coal  industry  except  the  ill-treatment  being  accorded  its 
employees,  and  that  is  a  personal  matter  between  the  coal  operators 
of  this  country  and  the  members  of  the  United  Mine  Workers  of 
America.  The  United  Mine  Workers  of  America  could  settle  that 
with  the  coal  operators  if  the  Government  would  cease  using  a  black- 
jack to  beat  the  miners  into  submission  while  the  coal  operators  take 
the  profits. 

What  are  the  profits  of  the  coal  operators  now  under  this  so-called 
Government  operation  of  the  mines  ? 

Mr.  Chairman.  Mr.  Lewis,  may  I  ask  a  question  first  for  the  record 
here ?  At  the  present  time  the  Government  is  in  theoretical  possession 
of  all  the  mines  and  the  employees  are  theoretically  employees  of  the 
Federal  Government?    Is  that  the  legal  situation? 

Mr.  Lewis.  I  think  that  is  the  theory. 

The  Chairman.  Are  any  negotiations  going  on  with  the  owners  of 
the  mines  ?  Is  there  today  any  negotiation  between  you  and  the  Gov- 
ernment and  the  mine  owners  for  return  of  the  mines  to  them? 

Mr.  Lewis.  There  have  been  no  negotiations  of  any  character  since 
a  brief  meeting  called  in  September  of  1946  by  Admiral  Morrell, 
then  Coal  Mines  Administrator. 

The  Chairman.  Since  that  time  have  you  been  in  touch  with  the 
mine  owners  at  all  ? 

Mr.  Lewis.  No. 

The  Chairman.  Have  they  approached  you  with  any  request  for  a 
new  contract  ? 

Mr.  Lewis.  No ;  they  do  not  need  to,  Senator.  They  are  happy  as 
they  are. 

The  Chairman.  But  they  have  not  ?  That  is  the  point  I  want  to 
make.  Has  the  Government  discussed  with  you  at  any  time  any  new 
contract? 

Mr.  Lewis.  Not  since  September  of  1946. 

The  Chairman.  Neither  of  these  parties  has  approached  the  mine 
workers  since  that  time? 

Mr.  Lewis.  That  is  right. 
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The  Chairman.  Have  you  approached  either  of  them  ? 

Mr.  Lewis.  No  ;  not  besides  making  a  public  statement  of  our  will- 
ingness to  go  into  conference  at  any  time,  which  I  did  on  December  7. 
And  I  had  no  response  to  it. 

The  Chairman.  December  7,  1946;  several  months  ago? 

Mr.  Lewis.  That  is  right;  yes,  sir.  That  was  our  attitude  then; 
that  is  our  attitude  now. 

The  Chairman.  What  will  happen  if  the  act  expires  and  the  Gov- 
ernment control  is  automatically  terminated  without  legislation? 

Mr.  Lewis.  I  do  not  have  any  answer  to  that,  because  I  have  no 
power  of  attorney,  and  you  will  understand  that  the  effect  of  the  recent 
intrusion  of  the  Government  through  its  executive,  its  judicial,  and 
its  legislative  branches  has  been  to  arrest  collective  bargaining  in  the 
coal  industry. 

It  has  created  an  effective  estoppel. 

For  instance,  the  coal  operators  need  not  ask  for  any  change  in  the 
situation  as  long  as  they  can  have  the  services  of  all  Government 
instrumentalities  to  compel  the  men  to  work  in  the  mines  6  days  a 
week,  9  hours  a  day,  at  the  present  wage. 

The  Chairman.  I  do  not  want  to  interrupt  your  statement. 

Mr.  Lewis.  They  are  satisfied  with  the  situation  because  there  is  no 
regulation  of  their  mines  in  fact. 

They  got  a  telegram  from  the  Interior  Department  saying  their 
mines  were  seized  and  that  they  were  operating  their  mines  as  United 
States  managers  under  that  seizure.  So  they  have  been  operating  the 
mines  that  way.  They  do  not  know  they  are  under  Government  opera- 
tion. They  do  not  have  to  make  any  report  aside  from  the  ordinary 
routine  statistical  reports  to  various  Government  agencies  which  they 
would  make  whether  it  was  seized  or  not. 

In  the  meantime,  they  are  making  money.  They  are  making  an 
average  of  45  cents  a  ton,  clear  after  all  charges,  on  the  complete  ton- 
nage of  the  country.  That  amounts  to  about  $250,000,000  profit  a  year 
after  all  charges,  which  is  about  a  million  dollars  a  day  for  each 
operating  day  of  the  industry.  Based  on  the  third  quarter  of  1946  in 
addition  to  that  they  are  charging  off  another  million  dollars  a  day  in 
specialized  charges,  which  are  tax-deductible.  That  makes  the  situa- 
tion intensely  profitable  for  them. 

The  Chairman.  Who  fixes  the  price  of  coal  now;  how  is  that  ar- 
ranged? Are  they  free  to  do  that  or  does  the  Government  fix  the 
price? 

Mr.  Lewis.  The  solid  fuels  arrangement  and  the  price  controls, 
whatever  the  price  controls  are,  are  in  the  process  of  all  going  off. 

The  Chairman.  How  does  the  mine  determine  what  it  sells  the  coal 
for  today  ?     Does  the  Government  tell  it  ? 

Mr.  Lewis.  It  did.  all  during  the  war. 

The  Chairman.  This  45  cents  is  a  result  of  Government  price- 
fixing? 

Mr.  Lewis.  For  instance,  let  me  show  you  some  of  the  charges. 

The  salaries  and  expenses  of  administrative  officers  amount  to  3 
cents  a  ton,  or  $7,300,000;  mine  supervisory  and  clerical  emplovees 
$57,700,000;  royalties  $50,160,000;  depletion  sustained  $2,800,000; 
depletion  percentage  $34,600,000;  amortization  $2,000,000;  deprecia- 
tion $51,160,000;  operators  association  dues  and  assessments  $4,625,- 
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000;  legal  expenses  $2,100,000;  advertising  expenses  $1,050,000;  sell- 
ing expense  $74,000,000. 

For  instance,  in  a  buyers'  market,  with  no  expense  for  selling  coal 
except  for  the  clerical  work  for  invoices — that  is  covered  in  another 
item — they  charged  13  cents  a  ton,  national  average,  for  selling  the 
coal.  In  other  words,  if  a  coal  miner  mines  10  tons  of  coal  in  1 
day's  work,  a  single  miner,, the  coal  company  grants  itself  $1.30  for 
selling  those  10  tons. 

The  Chairman.  Since  the  Government  theoretically  owns  these 
mines,  or  possesses  them,  I  suppose  they  still  have  the  power,  regard- 
less of  the  OPA,  to  sell  the  coal  at  whatever  price  they  want  to? 

Mr.  Lewis.  Yes. 

The  Chairman.  So,  the  fixing  of  price  is  really  a  Government  act 
at  the  present  time;  is  that  correct? 

Mr.  Lewis.  That  is  correct. 

Senator  Aiken.  Have  you  any  data,  Mr.  Lewis,  to  show  how  the  45 
cents  a  ton  net  profit  for  the  last  quarter  in  1946  compares  with 
the  net  profit  received  by  the  owners  before  the  Government 
took  over  the  mines  ?  Are  they  making  more  or  less  net  profit  under 
Government  operation? 

Mr.  Lewis.  I  think  substantially  the  rates  are  about  the  same. 

The  Chairman.  Mr.  Lewis,  what  we  hear  expressed  more  than 
anything  else  in  this  committee  is  the  expectation  from  people  that  in 
some  way  we  will  pass  some  laws  that  will  prevent  another  Nation- 
wide coal  strike.  Have  you  any  suggestions  as  to  what  could  be  done 
to  prevent  such  a  calamity? 

Mr.  Lewis.  No  ;  I  have  none.  That  is  a  matter  of  the  applicability 
of  the  contract  in  the  coal  industry.  It  is  a  matter  of  negotiation.  I 
doubt  if  there  is  any  contribution  I  could  make  to  that  at  this  time. 

The  situation  is  this.     Might  I  explain  it  just  a  moment? 

The  Chairman.  Surely. 

Mr.  Lewis.  The  Government  says  that  the  existing  agreements  in 
the  coal  industry  do  not  contain  any  termination  date. 

The  Chairman.  You  mean  except  at  the  end  of  Government  pos- 
session ? 

Mr.  Lewis.  It  does  not  even  say  that. 

The  Chairman.  Not  even  that  ? 

Mr.  Lewis.  In  a  letter  addressed  to  Senator  Capehart,  by  Mr.  Col- 
lison,  who  is  Coal  Mines  Administrator,  dated  February  27,  the  fol- 
lowing appears : 

I  should  note  by  way  of  preliminary  comment  that  I  consider  your  statement 
that  "the  Government's  agreement  with  the  miners  expires  on  April  1"  to  be 
mistaken.  The  present  Krug-Lewis  agreement  does  not  contain  any  termination 
date. 

Well,  it  has  been  judicially  held  in  America  that  a  contract  with- 
out termination  is  against  the  public  interest,  and  yet  we  have  here, 
with  this  man  Collison  blandly  saying  to  the  Senate  and  to  the  mine 
workers  that  the  present  agreement  has  no  termination  date. 

Well,  that  leaves,  of  course,  a  question  for  the  Government  to  de- 
termine how  long  it  will  continue  so-called  seizure  and  operation  of 
the  Government  properties.  But,  the  mineworker  has  no  knowledge 
about  what  the  Government  would  do,  or  what  the  Congress  might 
do,  or  the  administration,  or  what  extension  of  powers  might  be  given, 
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or  what  grants  of  authority  might  be  made  to  the  executive  authority, 
so  he  says  he  has  no  idea  how  long  he  will  have  to  work  under  this 
agreement  without  terminal  facilities,  and  to  that  degree  the  coal 
industry  has  been  socialized. 

The  coal  industry  has  been  socialized,  under  conditions  peculiarly 
gratifying  to  the  coal  operators,  who  are  making  these  enormous 
profits,  and  has  the  Government  standing  on  one  side  with  a  loaded 
blackjack  to  beat  down  any  miner  who  objects  to  the  way  the  coal 
operators  operate  their  mines. 

The  Government  is  not  operating  the  coal  mines.  The  United  States 
manager  at  every  coal  mine  is  the  same  man  who  is  the  manager  there 
in  private  operation.  He  is  operating  for  the  account  of  the  coal 
company.  The  coal  company  gets  the  profit.  The  coal  company  gets 
every  dollar  which  it  can  chisel  out  of  some  coal  miner  through  some 
false  interpretation  of  the  contract  or  oppressive  management  tactics. 

Why  would  not  the  coal  operators  be  satisfied  under  these  condi- 
tions?    The  Government  is  acting  as  their  muscle  man. 

The  Chaikman.  I  think  the  members  of  the  committee  would  like 
to  question  you.    I  will  start  and  ask  the  members  in  their  order. 

Senator  Aiken. 

Senator  Aiken.  I  have  one  question,  Mr.  Lewis. 

This  committee,  as  you  well  know,  is  under  constant  pressure  to 
enact  legislation  to  prevent  strikes  in  those  industries  upon  which 
the  economy  of  the  country  depends,  and  we  are  given  as  ex  imples  the 
coal  industry,  power  industry,  and  the  railroads.  Do  you  believe  that 
any  legislation  which  the  Congress  might  enact  would  successfully 
guarantee  the  constant  production  of  coal? 

Mr.  Lewis.  Senator,  I  am  convinced  beyond  doubt  that  such  legis- 
lation would  not  be  successful,  so  long  as  we  seek  to  retain  our  form 
of  government, 

There  are  00,000,000  people  gainfully  employed  in  the  United  States 
now.  This  miracle  age,  as  far  as  material  science  is  concerned,  is 
changing  the  form  of  employment  in  America.  A  lesser  number  of 
people  are  employed  in  the  production  of  food  on  the  farms.  We 
have  some  7,000,000  families  or  21,000,000  people  in  agriculture.  We 
have  60,000,000  people  gainfully  employed,  working  by  hand  or  brain, 
in  America's  productive  enterprises.  ■  They  live  in  urban  communi- 
ties. They  are  dependent  upon  economic  production  for  their  exist- 
ence. I  do  not  know  how  in  a  free  economy  you  can  enact  a  law  and 
preserve  freedom  for  private  investment  and  for  other  citizens  and 
force  60,000,000  people  to  abandon  their  right  to  stop  working  col- 
lectively. In  order  to  do  so,  the  Congress  would  have  to  give  the 
executive  branch  of  the  Government  such  a  grant  of  authority  and 
build  up  such  tremendous  powers  that  the  Republic  would  no  longer 
exist.  Those  powers  would  not  be  exercised  in  the  hands  of  those 
gainfully  employed.  They  would  be  exercised  in  the  hands  of  op- 
pressive government  and  would  fall  on  the  other  class  of  the 
population. 

Senator  Aiken.  It  is  your  contention  that  under  our  form  of  gov- 
ernment industrial  peace. cannot  be  guaranteed  by  law? 

Mr.  Lewis.  I  do  not  know  how  in  a  competitive  system  you  can 
compel  a  seller  to  sell  or  a  buyer  to  buy.  Certainly,  under  our  system 
a  man  can  sell  his  goods  or  withhold  them.    These  60,000.000  people 
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have  nothing  to  sell  except  the  labor  of  their  hands  or  the  labor  of 
their  brains.  Certainly,  they  have  an  equal  right  under  our  Consti- 
tution, under  our  concept  of  Government,  to  sell  that  service,  or 
withhold  it.  And  if  the  Congress  should  enact  a  lav;  denying  that 
right,  which  I  think  is  inherent  in  the  Constitution,  then,  certainly 
the  Congress  is  changing  the  form  of  government,  because  merely 
enforcement  of  that  law  is  going  to  create  bodies  of  men  embittered 
by  the  exploitation  of  ruthless  employers.  The  enforcement  of  that 
law,  in  my  judgment,  would  be  quite  a  task  and  more  confusing  to 
Americans  in  America  than  the  present  situation. 

What  happens  now?  We  have  built  up  a  high  standard  of  living. 
Our  investors  get  a  return.  The  1946  records  show  that.  It  was  the 
best  of  all  years.  Nobody  has  been  hurt.  The  workers  as  a  whole, 
on  the  average,  have  the  highest  standards  of  any  nation  in  the  world, 
the  highest  that  ever  existed  before. 

Of  course,  there  are  inequities  in  it.  Of  course,  there  are  peaks 
and  valleys  in  it. 

All  right.  We  are  doing  the  job  of  production  and  reserving  the 
right  to  contend  with  each  other  a3  to  what  our  share  of  participation 
in  the  increased  efficiency  will  be.     Is  not  that  the  American  way? 

The  Chairman.  The  question,  though,  Mr.  Lewis,  is  whether  you 
can  tie  up  the  whole  country,  throw  steel  workers,  and  hundreds  of 
thousands  of  other  workers  out  of  work,  because  you  and  the  mine 
operators  cannot  agree.  I  mean  I  do  not  think  it  is  the  same  as  one 
man  quitting  work,  having  the  right  to  quit  work.  But,  when  you 
have  a  large  organization  like  j^ours  quitting  work  I  think  we  have 
to  look  for  a  remedy. 

Mr.  Lewis.  Would  not  the  alternative  be  the  fair  treatment  of  the 
coal  miners  on  the  part  of  whatever  authority  exists,  whether  it  is 
the  Government  or  the  coal  operators  ? 

The  Chairman.  I  do  not  think  you  can  say  it  is  unfair  nor  can 
we  say  you  are  unfair  for  what  you  ask  for.  That  is  not  the  question. 
It  is  perfectly  reasonable  that  you  and  the  employer  should  disagree 
at  times,  and  that  collective  bargaining  may  finally  break  down.  That 
is  true  in  any  industry.  The  question  is  should  we  undertake  to 
impose  compulsory  arbitration  or  other  Government  action  to  deter- 
mine what  the  justice  of  the  situation  is  and  then  use  the  power  of 
the  Government,  as  they  are  using  it  in  the  present  situation,  to 
try  to  carry  that  out? 

Mr.  Lewis.  Well,  it  is  a  question,  whether  you  want  to  create  liberty 
or  security. 

The  Chairman.  Up  to  a  point,  but  there  is  a  point  at  which  that 
failure,  if  it  starves  the  rest  of  the  Nation,  for  instance,  or  freezes 
the  rest  of  the  Nation,  cuts  all  the  rest  of  the  plants  off  in  the  Nation, 
it  seems  to  me  the  Government  may  have  to  do  something  about  it. 
That  is  the  difficulty  I  have. 

Mr.  Lewis.  I  point  out  that  the  Nation  has  never  yet  starved,  frozen, 
or  died  from  want  of  water.  The  restraints  as  affecting  labor  are  the 
inherent  restraints  that  affect  all  America.  We  have  no  guaranties 
in  our  country  what  a  school  board  will  do  or  a  city  council  or  a 
State  legislature,  or  the  Federal  Congress,  or  a  labor  union,  or  the 
Baptist  Church,  or  some  other  church,  or  the  Kiwanis  Club,  or  the 
Farm  Federation.  We  have  no  guaranties  that  those  organizations 
will  not  act  wrongfully. 
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We  have,  however,  enough  confidence  in  the  fairness  of  the  average 
man  in  his  desire  to  do  the  right  thing  to  believe  that  this  Republic 
that  we  have  created,  with  those  inherent  individual  restraints,  can 
continue  to  function. 

The  Chairman.  Do  you  think  you  are  an  average  man,  though. 
Mr.  Lewis?  In  most  industries  there  are  several  thousand  people 
that  make  the  decisions.  Apparently,  in  coal  it  is  practically  up  to 
you  individually. 

Mr.  Lewis.  I  wonder  why  you  make  an  inaccurate  estatement  like 
that. 

The  Chairman.  That  is  a  fact. 

Mr.  Lewis.  I  wonder  why  you  create  a  premise  there  and  then 
talk  from  that  premise  when  it  is  inaccurate. 

The  Chairman.  Is  it  not  true  of  an  international  union  of  this 
kind,  rightfully  or  wrongfully — they  may  be  right  or  they  may  be 
wrong  in  their  contention — they  do  have  the  power  to  shut  down  the 
entire  country  ?  They  are  not  average  men,  therefore,  They  are  pow- 
erful men. 

Mr.  Lewis.  Senator,  I  too  have  read  in  the  paper  that  you  are  push- 
ing the  Republican  Party  about  and  making  decisions. 

The  Chairman.  Let  me  say  this. 

Mr.  Lewis.  I  was  fair  enough  and  tolerant  enough  to  withhold  judg- 
ment on  that  until  I  could  talk  to  you. 

The  Chairman.  In  this  Congress  no  man  can  boss  anybody. 

Mr.  Lewis.  That  is  true  in  any  union,  too. 

The  Chairman.  No  man  can  get  the  agreement  of  every  Senator  and 
House  Member  unless  they  want  to  agree.  My  impression  is — I  may  be 
wrong — you  can  pretty  well  run  the  United  Mine  Workers  yourself. 

Mr.  Lewis.  I  want  to  say  this.  The  men  who  compose  the  United 
Mine  Workers  are  just  about  the  same  kind  of  men,  inherentlv  and 
basically,  that  comprise  the  Republican  Party  in  the  United  States 
Senate  or  the  Democratic  Party,  or  the  Kiwanis  Club. 

So,  I  do  not  think  your  suggestion  to  me  that  I  can  tie  up  the  country 
is  a  valid  one,  because  it  simply  does  not  work  out  in  real  life  and  it  is 
not  true.  I  do  not  know  anybody  that  can  induce  anybody  else  to  go 
on  strike  against  his  will.  I  do  not  know  why  anyone  would  want  to 
induce  anyone  to  go  on  strike  against  his  will.  As  a  matter  of  fact, 
most  of  the  authority  I  exercise  is  trying  to  terminate  strikes  after 
they  are  started.  I  did  that  on  December  7,  did  I  not?  I  have  done  it 
before.    I  may  do  it  again  tomorrow. 

My  influence  to  do  so  merely  depends  upon  the  degree  of  confidence 
which  the  mine  workers  in  this  country  hold  in  me.  That  is  all.  I  only 
have  moral  persuasion.    I  have  no  arbitrary  power  over  any  man. 

The  Chairman.  Senator  Ball. 

Senator  Ball.  Mr.  Lewis,  can  I  pursue  this  question  on  industry- 
wide shut-down  a  little  further?  I  think  you  would  recognize  that 
industry-wide  shut-down  in  the  production  of  coal  has  terrific  reper- 
cussions on  our  economy.  You  have  very  vividly  told  us  that  fhe  pro- 
duction of  coal  has  gone  up.  We  are  an  economy  dependent  upon 
power,  and  every  time  there  is  a  prolonged  strike  affecting  the  total  coal 
production  its  secondary  effects  are  tremendous.  Last  year  there  were 
millions  of  people  not  directly  involved  who  were  out  of  work  because 
plants  slowed  down  and  production  stopped! 
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Do  you  not  think  there  is  a  point  where  the  exercise  of  the  right  and 
freedom  by  one  group  of  individuals  impinges  so  drastically  on  the 
rights,  privileges,  and  freedoms  of  all  others  that  the  Government  has 
to  step  in  and  do  something  about  it? 

Mr.  Lewis.  No,  I  think  definitely  the  Government  should  not,  Sena- 
tor, not  if  you  want  to  preserve  America  as  we  know  it,  and  its  freedom, 
because  you  cannot  regulate  the  Ivtunan  beings  who  work  for  a  living 
in  this  country,  and  who,  in  a  major  sense  are  not  rich  and  in  a  sub- 
stantial sense  are  quite  poor.  You  cannot  regulate  them  and  leave 
everyone  else  free  to  do  as  they  will,  to  hold  their  commodities  or  what 
not.  You  would  have  to  have  a  nation  that  was  automatically  regu- 
lated in  its  every  action.    I  do  not  think  you  can. 

Senator,  do  you  not  agree  with  me  that  the  country  has  never  yet 
been  frozen',  that  the  country  has  never  yet  been  discommoded,  that  the 
country  has  never  yet  suffered  irreparable  injury  from  deprivation  of 
coal  or  anything  else,  that  every  strike  and  every  lock-out  carries  with 
it  the  seeds  of  its  own  determination,  that  the  restraints  that  are  in- 
herent on  the  individual  will  operate  within  the  mass,  and  in  the 
union,  and  in  the  economy  of  the  country?  Those  are  simply  prices 
we  pay  for  preserving  free  enterprise,  and  liberty. 

You  cannot  harness  600,000  people  and  say  you  cannot  strike  now 
except  under  the  regulations  of  the  Congress ;  you  cannot  work  except 
under  the  regulations  of  Congress,  because  you  would  not  be  able  to 
get  me  to  go  in  the  coal  mines  under  those  circumstances. 

I  would  like  to  point  out  in  passing  that  that  is  a  problem  which 
will  be  very  acute  in  the  future.  We  are  not  getting  manpower  in 
the  mines.  Our  young  men  are  not  going  in  the  mines.  They  do  not 
have  to.  They  find  better  conditions  in  other  industries,  and  they  are 
not  going  in" 

The  older  men  are  dying  off,  being  killed,  and  injured.  There  are 
65,000  injuries  a  year,  2,000  deaths,  2,000  total  disabilities,  25,000 
partial  disabilities,  1  man  in  every  6  injured  or  killed  each  year  in  the 
coal  mines;  every  man  in  the  coal  industry  killed  or  injured  every 
6  years  statistically.  They  work  9  hours  a  day  underground,  which 
is  too  long,  and  6  days  a  week.  The  wages  of  the  coal  miner  are  less 
than  the  dressmaker  in  New  Ydrk.  They  have  a  35-hour  week  in  the 
women's  garment  trade  in  New  York  at  a  higher  wage  per  week  than 
the  coal  miner  has  at  a  54-hour  week. 

So,  I  am  pointing  out  that  the  question  of  preserving  our  ability 
to  produce  coal  in  America  depends  upon  our  ability  to  give  fair  treat- 
ment to  these  men,  so  they  will  remain  in  the  mines  and  so  we  can  get 
other  men  to  go  in  the  mines. 

Senator  Ball.  I  have  no  argument  with  you  on  that.  I  would  agree 
with  you  that  so  far  we  have  not  frozen.  We  came  pretty  close  to 
it  up  in  some  of  the  Northern  States  a  couple  of  times  when  the  coal 
supplies  were  shut  off.  We  were  certainly  discommoded.  Many 
millions  of  people  have  been  as  a  result  of  these  shut-downs. 

As  you,  yourself,  have  reason  to  know  very  well,  there  has  been 
tremendous  pressure  on  Government  to  take  very  drastic  action.  The 
President  proposed  a  drastic  action  in  order  to  get  coal,  to  keep  the 
railroads  running.  I  think  that  kind  of  compulsion  would  really 
mean  the  end  of  individual  freedom.  I  think  we  must  find  some  way 
of  limiting  the  effects  of  strikes.     I  agree  with  you  that  we  cannot 
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have  a  free  economy  and  not  preserve  the  right  to  strike.  I  think  you 
can  preserve  the  right  and  limit  it  considerably  beyond  what  we  have 
so  far. 

It  seems  to  me  that  is  a  sounder  answer  than  just  leaving  the  country 
sat  the  mercy  of  these  industry-wide  shut-downs,  and  if  they  become 
severe  enough,  and  we  cannot  guarantee  the  operators  will  agree  with 
you  and  that  the  steel  industry  will  agree  with  Mr.  Murray,  and  if 
you  get  these  prolonged  shut-downs,  you  are  going  to  get  pressure  for 
more  action  and  you  are  going  to  get  a  compulsory  arbitration  for  the 
industry  to  which  I  am  opposed  just  as  much  as  you  are. 

Mr.  Lewis.  Senator,  I  do  not  want  to  ask  a  question,  but  I  must  say 
it  more  or  less  in  an  interrogatory. 

Would  it  not  be  advantageous  to  keep  all  of  those  fearsome  things 
away  from  us  that  you  paint  by  merely  starting  in  to  give»the  miners 
decent  treatment  so  they  will  not  have  any  incentive  to  stop  work  or 
strike  ? 

Senator  Ball.  You  are  not  advocating  that  the  Government  arbi- 
trate your  dispute  with  the  mine  operators,  are  you  ?  That  is  the-only 
way  the  Government  could  do  what  you  are  suggesting. 

Mr.  Lewis.  I  am  pointing  out  that  the  Government  since  last  May 
claims  it  has  been  operating  the  coal  mines.  I  am  pointing  out  that 
the  Government  is  not  living  up  to  its  contract.  I  am  pointing  out 
that  the  Government  is  merely  acting  as  a  police  control  for  the  Asso- 
ciation of  Coal  Operators.  I  am  pointing  out  that  the  Government  is 
still  forcing,  a  year  and  a  half  after  the  war  has  ended,  the  men  to 
work  in  the  coal  mines  9  hours  a  day,  6  days  a  week,  in  order  to  make 
their  stipend,  which  is  wrong. 

So,  why  not  start  out  and  eliminate  the  causes  of  some  of  these  up- 
risings and  this  embitterment,  and  these  economic  convulsions,  by 
treating  decently  the  men  who  have  performed  the  job  that  I  have 
described  here  today.    That  is  the  the  way  to  do  it. 

Senator  Ball.  You  are  speaking  of  a  specific  situation,  the  present 
situation  where  the  Government  is  operating  the  mines.  Granted 
the  executive  branch  has  power  to  adjust  wages.  I  assume  Krug  would 
negotiate  with  you.  I  am  surprised  he  has  not,  on  revision  of  wages. 
That  is  not  a  job  for  Congress.  If  Congress  is  going  to  step  in  and 
make  sure  that  miners  in  these  industry-wide  negotiations  get  justice, 
then,  it  seems  to  me,  you  are  asking  for  compulsory  arbitration,  which, 
I  understand,  you  are  opposed  to. 

Mr.  Lewis.  I  am. 

Let  me  say  this  to  you,  Senator.  Whenever  the  Congress  of  the 
United  States  enacts  a  bill  imposing  compulsory  arbitration  upon  all 
the  citizens  of  America  who  work  with  their  hands  and  brains,  then, 
the  end  of  the  Republic  is  right  there. 

Senator  Ball.  Can  I  ask  you  about  the  check-off  in  the  mine  work- 
ers' contract  ? 

Mr.  Lewis.  Surely. 

Senator  Ball.  It  has  been  stated  to  me  that  the  dues  are  paid  to  the 
international  of  the  United  Mine  Workers  rather  than  to  the  locals. 
Is  that  true  ? 

Mr.  Lewis.  They  are  paid  to  the  district  organization,  and  the  dis- 
trict allocates  to  the  local  union  and  to  the  international.  That  is  a 
matter  of  convenience. 
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Senator  Ball.  How  many  districts  are  there? 

Mr.  Lewis.  That  is  a  matter  of  convenience.     There  are  about  30. 

Ssnator  Ball.  How  many  of  them  are  autonomous,  that  is,  elect 
their  own  officers? 

Mr.  Lewis.  Well,  there  are  about  20  of  them  that  I  think  are  non- 
autonomous  or  semiautonomous,  and  the  others  are  completely 
autonomous. 

Senator  Ball.  Twenty  are  nonautonomous  or  semiautonomous,  and 
10  completely  autonomous? 

Mr.  Lewis.  That  is  about  right. 

Senator  Ball.  I  would  like  to  ask  you  one  more  question  about 
this  district  official  named  Ray  Edmondson  in  Illinois  who  announced 
his  candidacy  for  the  presidency  of  the  United  Mine  Workers  in  1944 
and  subsequently  was  expelled  from  the  union.  Can  you  tell  us  the 
details  of  that? 

Mr.  Lewis.  He  never  was  expelled. 

Senator  Ball.  He  never  was? 

Mr.  Lewis.  No. 

Senator  Ball.  He  is  still  a  member? 

Mr.  Lewis.  Yes,  he  is  a  member  in  Local  Union  No.  764. 

Senator  Ball.  Is  he  working  in  the  mines  ? 

Mr.  Lewis.  As  long  as  he  wanted  to.  Now,  Senator,  what  is  the 
point  of  the  inquiry  ? 

Senator  Ball.  Well,  you  see,  after  he  announced  his  candidacy  for 
the  presidency  of  the  United  Mine  Workers,  he  immediately  got  into 
trouble ;  I  understand  he  lost  his  job. 

Mr.  Lewis.  Senator,  you  seem  to  have  all  of  your  facts  wrong.  He 
resigned  his  position  as  president  of  that  district. 

Senator  Ball.  Resigned  by  request? 

Mr.  Lewis.  He  sent  in  his  resignation  to  the  executive  board,  in 
writing,  up  to  our  office.  He  resigned  and  the  board  had  to  accept 
it,  because  he  had  resigned  and  gone  home;  he  gave  it  to  the  news- 
papers himself. 

Senator,  I  think  that  your  informant  got  you  up  a  sort  of  a  dead-  ^ 
end  street. 

Senator  Ball.  Was  he  at  the  Cincinnati  convention? 

Mr.  Lewis.  As  a  member  of  a  local  he  had  the  right  of  appeal  to 
the  national  convention  at  Cincinnati.  He  came  over  there,  but  he 
did  not  come  into  the  convention. 

The  Chairman.  Then  the  newspaper  report  that  he  was  thrown 
out  was  not  right  ? 

Mr.  Lewis.  He  is  very  happy  now.  He  called  me  up  on  the  long- 
distance telephone  a  few  months  ago  and  asked  me  to  help  him  get  a 
job  working  for  the  coal  operators.  I  said,  "Yes,  you  can  have  my 
blessing." 

Senator,  I  do  not  see  wfhat  this  is  all  about. 

The  Chairman.  I  think  that  Senator  Ball's  real  question  is:  "Do 
you  have  a  democratic  set-up  in  the  United  Mine  Workers?"  Now, 
I  do  not  know.  I  have  heard  that  they  do  not  have,  but  I  do  not 
know. 

Mr.  Lewis.  Senator,  in  all  seriousness — I  don't  know  whether  any 
of  you  gentlemen  have  ever  attended  our  national  conventions  or  not — 
I  do  not  know  of  any  organization  existent  where  the  process  is  more 
democratic  nor  where  the  individual  member  has  more  rights,  nor 
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where  the  delegates  to  our  conventions  have  more  expression  than  in 
the  United  Mine  Workers. 

Now,  for  instance,  we  have  about  3,000  delegates  to  our  national 
conventions,  and  they  meet  every  2  years. 

Senator,  any  delegate  from  any  local  union,  and  delegates  are 
elected  from  every  local  union,  may  introduce  any  resolution  that 
he  wants  to  introduce,  and  we  get  those  resolutions — we  get  hun- 
dreds— even  thousands. 

That  resolution  goes  to  a  committee.  It  has  to  have  hearings.  It  has 
(o  have  a  decision.  It  cannot  be  buried  in  the  committee;  the  com- 
mittee has  to  report  to  the  full  convention  as  to  what  they  do  with  the 
resolution. 

There  is  a  report  containing  favorable  or  unfavorable  recommenda- 
tions or  modifications,  and  no  final  action  is  taken  until  the  mover  of 
the  resolution  has  his  right  to  speak,  and  he  can  speak  as  long  as  he 
wants ;  they  will  listen  to  him. 

Senators,  I  do  not  know  of  any  better  process. 

Senator  Ball.  Who  appoints  the  committees  to  which  the  resolu- 
tions go? 

Mr.  Lewis.  The  chairman  of  the  convention  appoints  the  committees, 
and  the  convention  confirms  the  committees. 

Senator  Ball.  The  president  of  the  United  Mine  Workers  appoints 
them? 

Mr.  Lewis.  Yes,  John  Lewis:  and  lie  submits  his  appointments  for 
confirmation  to  the  convention. 

Senator  Ball.  That  is  all  I  have. 

The  Chairman.  Senator  Thomas? 

Senator  Thomas.  No  questions. 

The  Chairman.  Senator  Ellender? 

Senator  Ellender.  Yes.  Mr.  Lewis,  I  desire  to  interrogate  you 
respecting  some  of  your  testimony  of  a  little  while  ago. 

You  eloquently  portrayed  American  economy  in  the  course  of  your 
remarks.  Tell  us  what  would  have  happened  to  that  economy  of  our 
Nation  last  November  had  the  courts  not  had  power  and  had  they  not 
exercised  that  power. 

Mr.  Lewis.  Nothing;  no  damage  at  all. 

Senator  Ellender.  Would  there  have  been  coal  produced  if  the 
strike  had  persisted? 

Mr.  Lewis.  Well,  you  see,  the  coal  operators  would  have  negotiated 
and  made  the  settlement,  except  that  they  knew  that  they  did  not  have 
to  because  the  Government  would  move  in  and  do  the  work  in  the  mines 
for  them. 

Senator  Ellender.  But,  they  would  have  had  to  come  to  your  terms, 
would  they  not,  in  order  to  mine 

Mr.  Lewis.  Not  necessarily.    It  would  have  been  bargained  out. 

Senator  Ellender.  But  the  strike' — ■ — 

Mr.  Lewis.  The  strike  did  not  last. 

Senator  Ellender.  I  understand,  and  that  was  because  the  court 
acted,  but  suppose  that  the  strike  had  persisted  and  that  the  Govern- 
ment had  not  stepped  into  the  picture? 

Mr.  Lewis.  Well,  then,  the  ordinary  restraints  would  have  been 
applied. 

Senator  Ellender.  But  not  if  you  had  persisted  in  the  strike  and 
if 
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Mr.  Lewis.  You  sec,  Senator,  the  mine  workers  have  no  ulterior 
motives  to  hurt  our  country.  They  do  not  want  to  hurt  our  country; 
nor  do  they  want  to  hurt  themselves. 

The  ordinary  restraints  would  have  operated,  as  they  always  have 
in  the  past  50  years. 

Senator  Ellender.  What  do  you  mean  by  "ordinary  restraints"? 

Mr.  Lewis.  The  restraints  that  animate  you  and  me  and  every  other 
citizen  in  our  relationships  with  the  others  and  with  our  Government; 
our  obligations  and  our  privileges — our  privileges  modified  by  our 
obligations. 

In  other  words,  good,  sound  common  sense.  I  think  that  America 
runs  on  common  sense  and  I  think  that  when  we  lose  it,  why,  it  will 
be  bad  for  the  country. 

Senator  Ellender.  But  that  common  sense,  Mr.  Lewis,  was  not 
apparent,  surely,  in  November  when  you  and  your  miners  refused  to  go 
to  work,  and  the  only  way  by  which  they  returned  to  work  was  be- 
cause the  courts  stepped  in  and  operated  its 

Mr.  Lewis.  There  were  76,000,000  tons  of  coal  on  hand  at  that  time, 
and  there  was  no  harm  that  could  befall  anyone. 

Senator  Ellender.  That  may  be  so  and  that  short  supply  would  not 
have  lasted  long.  Many  industries  had  curtailed  production,  and  the 
railroads  were  hard  pressed.  Suppose  you  had  persisted,  in  short, 
if  you  had  persisted  in  striking  then  certainly  there  would  have  been 
damage  to  the  national  economy  for  lack  of  coal  ? 

Mr.  Lewis.  That  is  purely  hypothetical.  My  word,  I  do  not  know 
how  I  could  answer  a  question  of  that  character. 

"'What  would  you  do  in  1944  if  you  were  an  evil  man  ?" 

I  cannot  answer  a  question  like  that. 

Senator  Ellendek.  No,  but  you  could  answer  the  simple  question  I 
propounded  though,  I  am  sure.  You  know  very  well  that  if  you  had 
not  ordered  the  miners  to  go  back  to  work  it  certainly  would  have 
endangered  the  public  welfare  and  done  harm  to  our  economy  because 
coal  production  is  essential  to  our  existence. 

Mr.  Lewis.  Well,  you  know,  they  went  to  work. 

Senator  Ellender.  Yes,  because  the  President  had  the  power  to 
force  them. 

Mr.  Lewis.  Yes,  and  they  would  have  gone  to  work  before  that  if 
the  President  and  his  associates  had  not  sought  an  injunction. 

Senator  Ellender.  Yes,  sure,  if  the  operators  had  complied  with 
your  demands ;  of  course  the  miners  would  have  gone  back  to  work. 

Mr.  Lewis.  I  do  not  see  the  point  of  your  interrogatories. 

Senator  Ellender.  I  am  not  surprised  that  you  do  not. 

Mr.  Lewis.  Well,  probably,  they  are  too  profound  for  me  to  under- 
stand. 

Senator  Ellender.  No,  no,  Mr.  Lewis,  you  know  what  I  am  driving 
at.  I  am  convinced  that  it  was  a  Godsend  for  the  President  to  have  the 
power  he  had  and  for  the  courts  to  have  decided  in  favor  of  the 
Government. 

That  is  all,  Mr.  Chairman. 

The  Chairman.  Senator  Smith  ? 

Senator  Smith.  Mr.  Lewis,  I  have  one  question  that  troubles  me, 
much  as  I  have  been  impressed  by  your  arguments  and  much  as  I 
appreciate  your  sincerity  in  trying  to  improve  the  conditions  of  the 
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mine  workers ;  I  think  that  everyone  must  always  realize  your  sincerity 
i  u  your  endeavors. 

However,  I  want  to  ask  you  this  question :  Should  any  group  in  our 
society  which  controls  an  essential  commodity  be  able  to  assert  the  law 
of  might  in  enforcing  its  demands? 

Should  we  not  work  out  some  way  by  which  right  and  justice  should 
be  sought  in  these  cases  where  there  are  differences,  without  resorting 
simply  to  a  knock-down  struggle  to  see  which  side  is  the  strongest? 

Mr.  Lewis.  Until  we  change  our  form  of  government,  Senator,  you 
just  cannot  do  that. 

Senator  Smith.  Well,  Mr.  Lewis,  let  me  ask  you 

Mr.  Lewis.  If  you  want  a  centralized,  totalitarian  form  of  govern- 
ment where  the  state  is  glorified  and  idealized,  and  if  you  give  them  a 
grant  of  sweeping  powers  with  the  devices  and  machinery  for  imple- 
mentation, then,  of  course,  you  could  have  the  state  do  all  those  things. 

Senator  Smith.  I  am  not  asking  for  that. 

Mr.  Lewis.  I  know  you  are  not. 

Senator  Smith.  But,  I  mean,  not  only  in  your  case  but  also,  for  in- 
stance, in  railroad  transportation,  should  we  not  have  what  you  might 
term  statesmanship  enough  to  work  out,  as  good  Americans,  some  way 
by  which  right  and  justice  can  be  done  and  the  people  will  be  satisfied, 
as  is  done  in  other  cases  where  there  are  disputes,  and  not  simply  to 
have  a  knock-down  and  drag-out  test  of  strength  ? 

Mr.  Lewis.  Well,  do  you  know  of  any  way  to  compromise  the  right 
of  working  or  not  working  of  a  free  man  ?  That  is  a  sort  of  compul- 
sory arbitration,  that  is  what  that  means. 

Senator  Smith.  Not  necessarily  compulsory  arbitration. 

Mr.  Lewis.  Then,  do  you  mean  just  to  build  up  a  lot  of  harassment 
that  would  discourage  the  man  from  doing  anything  himself  for 
himself  ? 

Senator  Smith.  I  am  opposed  to  that,  I  am  opposed  to  harassment 
and  to  brass  knuckles. 

I  am  in  favor  of  your  sitting  across  the  table  in  a  spirit  of  friendship 
and  trying  to  work  out  how  these  benefits  that  you  are  after  for  your 
people  can  be  achieved;  I  am  in  favor  of  that,  but  not  in  favor  of 
saying  to  the  country,  "Unless  you  give  us  what  we  want,  this  country 
will  be  paralyzed."     That  is  what  I  am  objecting  to. 

Mr.  Lewis.  Senator,  I  have  put  in  a  lifetime  on  that  very  viewpoint 
and  in  trying  to  establish  true  collective  bargaining  in  America 
in  at  least  one  industry,  and  I  think  that  we  have  made  some  contribu- 
tions toward  that  end. 

Until  we  moved  into  the  steel  industry,  they  had  not  bargained  for 
44  years  in  the  United  States  Steel  Corp.  There  was  not  a  union 
man  in  the  so-called  open-shop  industry  because  they  would  be  thrown 
out;  and  there  were  millions  and  millions  of  Americans  that  had  never 
had  the  right  to  do  what  you  say,  to  sit  across  the  table. 

Senator  Smith.  I  admit  that,  and  that  is  what  I  am  gunning  for. 
What  I  am  after  is  this  question  of  self-help.  Now,  suddenly,  you 
go  away  from  the  orderly  procedures — I  would  like  to  have  some  way 
of  deciding  those  issues  without  breaching  the  peace. 

Mr.  Lewis.  Well,  Senator,  I  share  your  views;  I  am  for  rightful 
procedures. 
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Senator  Smith.  All  right.  Now,  can  you  contribute  any  thought  on 
that  aspect,  instead  of  fighting  the  Government? 

Mr.  Lewis.  I  do  desire  to  achieve  all  of  our  objectives  without 
attempting  violence,  if  that  is  what  you  mean. 

Senator  Smith.  Yes,  eliminate  the  violence  and  get  back  to 
reasonableness. 

Mr.  Lewis.  But,  that  gets  back  to  human  nature. 
Senator  Smith.  Surely,  I  understand. 

Mr.  Lewis.  And  Americans  are  rather  impatient  people  and  they 
are  sometimes  given  to  quick  actions  and  intemperate  actions  in  order 
to  achieve  their  objectives  hastily.  That  is  the  tempo  of  our  life  and 
I  do  not  know  how  you  can  pass  a  law  to  change  human  nature.  You 
may  do  that,  but  I  do  not  think  so. 

Senator  Smith.  I  agree  with  you  about  human  nature;  but  the  free- 
dom of  the  right  to  strike  should  be  tempered  by  recognition  of  the 
rights  of  others. 

Mr.  Lewis.  -I  think  that  is  definitely  established  now. 
Senator  Smith.  There  are  140,000,000  people  in  this  country  and  we 
cannot  have  any  group  say,  "We  control  the  necessities  of  life;  you 
have  got  to  grant  the  rights  that  we  ask  or  you  will  all  suffer." 

Mr.  Lewis.  Senator,  don't  you  think  that  American  labor  has  done 
a  job  up  to  this  time? 

Senator  Smith.  I  do,  indeed. 

Mr.  Lewis.  Do  you  know  of  any  other  country  where  they  have  done 
better? 

Senator  Smith.  No. 

Mr.  Lewis.  Well,  what  is  the  matter  with  it? 

Senator  Smith.  Well,  certainly,  this  attempt  to  solve  difficulties  by 
the  methods  that  you  have  been  advocating,  by  the  tying  up  of  in- 
dustry— which,  in  my  judgment,  is  wrong — I  feel  that  we  have  missed 
the  boat,  somewhere,  by  not  doing  this  on  the  basis  of  right,  as  dis- 
tinguished from  the  basis  of  might. 

Mr.  Lewis.  Well,  I  think,  Senator,  as  we  all  read  the  Bible  and  read 

its  injunctions 

Senator  Smith  (interposing) .  Well,  we  might  all  be  helped  by  that. 
Mr.  Lewis.  Yes,  we  would  all  be  helped  by  it.    But,  human  nature 
is  so  frail.    We  have  read  it,  and  yet  we  forget  to  apply  the  principles 
sometimes;  somebody  takes  a  baseball  bat  and  hits  me  on  the  ribs; 
he  has  not  read  the  Bible. 
Senator  Smith.  That  is  all. 
The  Chairman.  Senator  Jenner  ? 

Senator  Jenner.  Mr.  Lewis,  I  would  like  to  ask  you  if  you  do  not 
believe  that  the  Wagner  Act  could  stand  some  amendment  along  the 
line  of  placing  more  democracy  in  the  hands  of  the  men  who  work? 
Mr.  Lewis.  I  certainly  do  not. 

Senator  Jenner.  Would  you  object  to  the  men  who  work,  these 
60,000,000  men  who  work  with  their  hands  and  with  their  brains,  hav- 
ing a  say  as  to  whether  or  not  they  wanted  a  closed  shop,  for  example? 
Mr.  Lewis.  I  think  the  way  our  labor  unions  should  function  is  the 
way  all  of  our  other  voluntary  forms  of  organization  should  function. 
I  do  not  think  you  should  attempt  to  regulate  the  labor  unions  until 
you  also  decide  that  you  want  to  regulate — well,  the  church  and 
every  voluntary  association. 
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Senator  Jenner.  I  understand  your  basic  philosophy  and  I  like 


it- 


Mr.  Lewis.  But,  you  are  annoyed. 

Senator  Jenner.  But  we  have  been  through  a  period  of  war.  After 
all  is  said  and  done,  America  did  not  just  become  a  great  nation  in  the 
last  4  or  5  years ;  she  has  been  a  great  nation  for  a  long  time. 

Now,  we  have  realized  that  under  our  system  of  free  enterprise,  that 
things  can  go  wrong,  but  we  have  corrected  them  by  law  where  it  has 
affected  the  public  good. 

We  have  regulated  the  utilities ;  we  have  regulated  the  corporations, 
and  now  we  have  the  Sherman  Act.  I  do  not  think  that  anyone  would 
want  to  say  that,  because  there  are  still  evils  in  the  corporate  laws  of 
this  Nation,  that  we  should  want  to  repeal  the  Sherman  Act, 

Now,  do  you  not  believe  that,  in  the  last  few  years,  under  the 
Wagner  Act,  wherein  there  has  been  this  great  growth  of  mass  col- 
lective bargaining  that  certain  evils  have  appeared  on  the  horizon 
of  America  and  that  they  need  to  be  regulated  just  as  much  as  there 
was  need  to  regulate,  for  example,  the  New  York  Stock  Exchange, 
corporate  evils,  and  other  evils  that  appeared  in  our  system  in 
America  ? 

Mr.  Lewis.  No,  certainly  I  disagree  most  wholeheartedly  and  most 
enthusiastically,  Senator. 

I  want  to  point  out  that  a  human  being  in  our  country  is  a  natural 
citizen,  and  not  to  be  compared  with  the  corporate  citizen  that  you 
describe. 

Senator  Jenner.  Well,  is  not  a  unit  with  bargaining  rights  such 
as  you  have  in  your  400,000  men,  is  it  not  the  equivalent  of  a  free- 
enterprise  system  in  a  great  nation  such  as  ours? 

Mr.  Lewis.  No,  because  if  it  was,  the  coal  miner  would  not  be  living 
in  misery  like  he  is  today  in  many  of  our  communities,  with  injuries 
throwing  him  out  upon  the  scrap  heap,  and  working  longer  hours 
than  any  other  worker  in  any  other  country  in  the  civilized  world. 

Senator  Jenner.  Oh,  well,  I  have  nothing  further. 

The  Chairman.  Mr.  Lewis,  may  I  ask  you  your  opinion  whether 
the  Smith-Connally  Act  expired  April  1  or  July  1  ? 

Mr.  Lewis.  July  1. 

The  Chairman.  Have  you  been  so  advised  by  your  lawyers? 

Mr.  Lewis.  I  have  not  had  any  concrete  advice  on  that  subject;  but 
my  impression  is,  July  1. 

The  Chairman.  July  1  ? 

Mr.  Lewis.  Yes. 

The  Chairman.  Secondly,  do  you  favor  any  Government  seizure 
through  any  law  permanently  in  peacetime? 

Mr.  Lewis.  No,  I  do  not. 

The  Chairman.  You  are  opposed  to  it  ? 

Mr.  Lewis.  I  am  opposed  to  it,  because  I  think  it  is  the  antithesis  to 
our  system. 

The  Chairman.  In  other  words,  you  think  that  this  committee 
should  simply  leave  labor  legislation  alone  as  it  is? 

Mr.  Lewis.  Definitely  so ;  definitely  so. 

The  Chairman.  Senator  Ives? 

Senator  Ives.  Mr.  Lewis,  in  this  statement  which  you  have  presented 
to  this  committee — I  have  not  had  an  opportunity  to  read  it.  by  the 
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way — you  mention  several  bills  which  are  before  us  and  you  raise  ob- 
jections to  those  bills;  and  in  your  oral  testimony,  in  several  instances 
in  which  you  have  referred  to  them,  you  raised  objections. 

That  means,  sir,  that  you  are  opposed  to  any  change  in  any  statute 
we  have  dealing  with  the  relationship  between  management  and  labor  ? 

Mr.  Lewis.  That  is  right,  sir. 

Senator  Ives.  You  would  absolutely  oppose  any  change.  I  am  not 
talking  about  the  changes  that  have  been  suggested  here  this  morning. 
You  would  oppose  any  change  in  the  Wagner  Act,  even  if  that,  change 
in  no  way  deprived  labor  of  its  inherent  rights? 

Mr.  Lewis.  Well,  you  have  tacked  something  on  there. 

Senator  Ives.  Well,  maybe  I  did ;  I  want  to  understand  clearly  your 
views. 

Mr.  Lewis.  If  the  amendment  was  innocuous,  of  course,  it  would  not 
be  worthy  of  particular  opposition.  But,  I  do  not  know  what  you  have 
in  mind. 

Senator  Ives.  Well,  I  will  cite  one,  then. 

Mr.  Lewis.  If  it  was  to  the  detriment  of  labor,  if  it  takes  away 
labor's  privileges,  if  it  strengthens  the  position  of  the  employers,  or  if 
it  strengthens  the  position  of  the  state  in  order  to  coerce  labor,  I  would 
be  against  it. 

Senator  Ives.  I  will  mention  one  thing;  that  is,  the  question  of  the 
right  of  employers  and  employees  to  talk  to  one  another  where  there 
is  no  coercion  involved. 

Mr.  Lewis.  Well,  now — just  a  moment,  if  you  please  [referring  to 
documents].     That  deals  with  section  8  of  the  Wagner  Act? 

Senator  Ives.  That  is  right. 

Mr.  Lewis.  That  section  did  not  deprive  an  employer  of  the  right 
of  free  speech. 

Senator  Ives.  That  is  correct. 

Mr.  Lewis.  He  has  got  just  the  same  right  to  free  speech  and  the 
exercise  of  that  privilege  as  any  other  citizen,  under  section  8. 

Senator  Ives.  Right,  sir. 

Mr.  Lewis.  It  does  deprive  him  of  the  right  to  go  out  as  an  employer 
and  intimidate  or  coerce  his  employees. 

Senator  Ives.  That  is  right,  sir. 

Mr.  Lewis.  From  joining  a  union  or  doing  the  things  that  the  law 
gives  him  the  right  to  do. 

Senator  Ives.  That  is  right,  sir. 

Mr.  Lewis.  Then,  why  amend  it  ? 

Senator  Ives.  But,  here  is  one  thing  that  is  not  in  that  section  or 
any  part  of  that  act,  and  that  is  the  definite  stipulation  that  the 
employer  shall  have  that  right.  It  does  not  deprive  him  of  that  right 
but  it  does  not  stipulate  that  he  shall  have  it.  Now,  there  have  been 
from  the  Board  several  rulings  upon  this  matter  over  several  years 
which  have  caused  a  great  deal  of  confusion  among  employers.  Many 
of  them  do  not  realize  that  that  right  exists. 

Mr.  Lewis.  Well,  I  do  not  know  if  there  is  anything  wrong  about 
amending  the  act,  but  putting  in  a  proviso  and  saying  that  employers 
who  think  that  they  are  deprived  of  the  right  of  free  speech  should 
read  section  8.     [Laughter.]     I  do  not  oppose  that. 

Senator  Ives.  Well,  you  might  not  oppose  that;  but  you  would 
oppose  any  practical  amendment  of  doing  that  same  thing,  I  think. 
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Mr.  Lewis.  I  see  no  point  in  gilding  the  lily.  I  see  no  point  in 
carrying  on  this  controversy  internally  in  our  country  at  the  present 
time  by  pitting  management  against  labor  and  vice  versa,  with  con- 
stant threats  from  Congress  that  it  is  going  to  do  something  terrible 
to  labor  for  a  change,  to  see  how  it  goes. 

Now,  that  is  disturbing.  I  think  it  is  detrimental  to  the  future.  I 
am  conscious  that  we  are  living  in  an  age,  right  in  a  period  that  has 
pretty  grave  questions  ahead  of  us. 

I  would  hate  to  see  the  confidence  of  the  workers  struck  down  or 
destroyed.  I  would  hate  to  see  any  legislation  passed  that  would 
lessen  the  efficiency  of  America's  labor  movement,  as  such. 

I  think  this,  that  if  the  workers  of  the  country  come  to  believe  that 
they  are  not  going  to  be  permitted  to  work  out  their  future  through 
the  medium  of  collective  bargaining  and  their  own  efforts,  they  will 
quickly  look  to  the  State  to  do  that  job  for  them. 

I  do  not  need  to  tell  the  Senators  that  there  are  many  people  in 
America  now  who  believe  that  the  country  owes  them  a  job  and  a 
home  and  security  and  provision  for  old  age — just  owes  them — and 
they  look  to  the  Government  to  provide  those  things  for  them. 

That  is  not  my  conception  of  what  a  citizen  should  do.  I  think 
every  citizen  should  make  his  own  contribution  toward  the  building  up 
of  our  economic,  social,  and  political  enterprises  here  to  a  point  where 
we  can  all  participate  and  where  we  can  all  profit  greatly  through  our 
higher  standards  of  living  and  in  material  benefits. 

But,  if  the  unions  are  not  able  to  render  service  to  their  members 
for  the  dues  that  they  pay  in,  and  if  restrictive  legislation  makes  labor 
unions  nothing  more  or  less  than  a  vehicle  to  provide  some  fat  jobs  for 
a  lot  of  indolent  leaders,  then  the  workers  won't  pay  the  dues  to  those 
leaders. 

They  will  write  letters  to  the  Congress,  asking  the  State  to  take  care 
of  them,  and  the  State  will  have  to  take  care  of  them — it  will  become 
bureacratic. 

The  Chairman.  Senator  Ives,  do  you  have  any  more  questions? 

Senator  Ives.  No. 

The  Chairman.  Senator  Smith? 

Senator  Smith.  No. 

The  Chairman.  Any  other  questions  from  members  of  the  com- 
mittee ? 

Senator  Pepper.  I  have. 

The  Chairman.  Senator  Pepper. 

Senator  Pepper.  Mr.  Lewis,  I  would  like  to  ask  you  about  your 
welfare  fund.  Some  of  these  bills  pending  before  the  committee 
would  prohibit  the  payment  of  funds  for  welfare  purposes. 

Would  you  comment  upon  the  welfare-fund  question? 

Mr.  Lewis.  Yes ;  Senator,  I  can  dwell  on  it. 

It  is  just  designed  to  take  care  of  some  of  the  human  wastage  in  an 
exceptionally  hazardous  industry.  I  will  not  burden  you  statistically 
with  those  hazards. 

I  will  say  this,  that  a  survey  that  was  made  with  the  Bureau  of 
Mines,  the  Public  Health  Service,  official  agencies,  in  our  anthracite 
coal  industry  revealed  that  one  man  in  every  four  employed  were 
affected  with  silicosis,  a  progressive  ailment  which  is  malignant  in 
its  final  stages — one  man  in  every  four. 
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That  is  the  price  that  a  man  pays  for  having  a  job  in  that  industry. 
There  is  no  provision  for  those  incurables  of  silicosis — it  is  a.  fatal 
illness — it  is  the  same  way  with  the  other  hazards  of  the  industry. 
I  will  just  say  that,  without  burdening  you  too  long  about  it  or  going 
into  a  dissertation  on  it. 

I  will  say  that  the  welfare  fund  is  designed  to  take  care  of  people 
like  this.  I  would  like,  if  I  am  permitted,  to  read  a  letter  that  I 
have  here  from  a  coal  man,  Paul  Dyer,  written  March  15,  1916. 

I  read  that  letter  in  a  conference  with  the  operators  at  the  Shoreham 
Hotel.  I  read  it  to  them  and  they  have  done  nothing  about  it.  Listen, 
if  3rou  will,  please,  and  see  whether  or  not  you  agree  with  me. 

Mr.  John  L.  Lewis, 

Washington,  D.  C. 

Dear  Sir:  Mr.  Lewis,  I  was  listening  to  the  news  this  morning.  I  know  the 
companies  put  up  a  pitiful  tale,  when  you  are  trying  to  get  the  miners  a  contract, 
but  they  don't  care  for  their  workingman.  I  was  working  for  the  Diamond  Coal 
Mining  Co.  in  1944.  I  was  a  jackhammer  nlan,  and  got  Mowed  or  a  shot  went 
off  on  me,  and  now  I  am  blind,  one  hand  off,  and  can't  straighten  up  out  of  my 
chair.  I  had  to  have  a  law  suit  for  what  little  compensation  I  got.  After  I  paid 
my  lawyer  and  doctor  bills  I  was  figured  down  to  each  one  in  my  family  draws 
$2.50  a  week. 

I  have  a  wife  and  four  small  children.  My  wife  has  to  feed  me  every  bite  I 
eat.  If  I  can't  get  some  help  I  will  have  to  raise  four  children  that  can't  write 
their  name,  for  I  can't  send  them  to  school  on  that.  If  there  is  any  help  I  can 
get  I  would  like  for  you  to  advise  me,  for  I  would  like  to  draw  it  to  send  my 
children  to  school.  You  can  imagine  what  kind  of  a  shape  I  am  in,  for  I  was 
practically  sitting  on  a  stick  and  a  half  of  dynamite  when  it  went  off.  I  would 
like  for  you  to  let  some  of  the  big  company  leaders  read  my  letter.  Mr.  Lewis, 
I  sure  believe  you  are  for  the  workingmen,  and  a  good  labor  leader.  I  know  how 
it  is,  they  have  had  you.tied  down  for  the  last  few  years.  Mr.  Lewis.  I  am  closing, 
hoping  that  you  get  something  for  the  miners  that  has  killed  himself  in  coal 
mine  and  for  their  families.  You  don't  know  how  a  blind  man  feels  when  a  little 
child  asks  for  a  nickel  for  candy  and  you  not  got  it.  Ans.  if  you  can. 
Your  friend, 

Paul  Dyer. 

That  is  what  the  welfare  fund  is  for,  Senators,  to  take  care  of  men 
like  that  whom  the  industry  has  maimed  and  killed  and  cast  off  to 
starve  or  die,  whose  children  are  growing  up  in  misery  and  poverty 
and  without  the  opportunities  that  should  be  accorded  to  American 
children. 

The  Chairman.  Well,  everybody  ought  to  have  the  same  services. 
For  example,  oughtn't  our  general  blind  relief  fund  be  adequate  to 
take  care  of  everybody,  whether  they  are  mine  workers  or  not  %  What 
the  mine  workers,  in  other  words,  want  and  have  is  a  special  social- 
security  system. 

Let  me  ask  you  this,  Mr. 

Mr.  Lewis.  Don't  you  agree  that  charity  begins  at  home? 

The  Chairman.  The  chief  question  that  I  have  about  the  fund  is 
that  it  seemed  not  to  have  sufficient  specifications.  Do  you  object  to  a 
welfare  fund  having  the  kind  of  detailed  specifications  it  should  have, 
saying  what  it  is  going  to  do,  like  it  is  in  the  Garment  Workers'  fund, 
as  against  just  a  wide  open  grant  of  power,  of  money  to  be  disbursed 
for  all  kinds  of  purposes  ? 

Mr.  Lewis.  It  is  not  wide  open,  it  is  specified  in  general  terms,  and 
it  can  be  specified  in  particularity,  if  they  wish. 

The  Chairman.  Well,  it  seems  to  me  that  every  worker  who,  after 
all,  is  getting  less  money  because  of  contributing  this  money,  ought  to 
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know  what  rights  he  will  get,  what  benefits  he  will  receive,  before 
he  is  asked  to  approve  or  disapprove  ? 

Mr.  Lewis.  It  depends  upon  how  badly  he  is  shot  up. 

The  Chairman.  No  ;  it  is  entirely  a  legal  question.  No  one  is  op- 
posed to  a  welfare  fund.  The  question  is,  shall  it  be  arbitrarily 
administered  by  a  union  head  without  any  rules  laid  down? 

Mr.  Lewis.  Well,  Senator,  we  made  a  contract  showing  how,  but  we 
could  not  get  it  put  into  execution  by  the  Government;  it  provides 
for  a  trustee. 

The  Chairman.  You  have  no  objection  to  a  detailed  contract? 

Mr.  Lewis.  Well,  we  made  a  contract,  Senator,  but  we  cannot  get 
the  trustees  appointed. 

The  Chairman.  Will  3^011  tell  us  just  what  happened  in  that  matter 
of  trustees? 

Mr.  Lewis.  The  collection  of  moneys  has  been  going  on  since  the  1st 
of  June  1946. 

The  Chairman.  And  it  is  now  how  much  ? 

Mr.  Lewis.  But,  in  appointing  trustees — a  paymaster  of  the  Navy 
was  made  custodian  pro  tern 

The  Chairman.  How  much? 

Mr.  Lewis.  As  of  about  February  1,  there  were  $13,700,000  in  the 
fund ;  that  is,  approximately.  As  of  April  1  it  might  run  to  $15,500,- 
000 — 1  do  not  know  what  it  is. 

The  Chairman.  And  you  are  trying  to  get  trustees  appointed  and 
you  cannot? 

Mr.  Lewis.  Yes ;  we  have  been  trying  to  get  trustees  appointed  and 
they  have  not  been  appointed  yet. 

The  Chairman.  Have  the  terms  under  which  the  funds  shall  be 
administered  been  worked  out  in  detail  ? 

Mr.  Lewis.  -No;  because  the  trustees  had  not  been  appointed  and 
there  is  no  one  to  approve  the  terms. 

The  Chairman.  It  is  held  up  simply  because  of  no  appointment 
of  trustees  by  the  Government  ? 

Mr.  Lewis.  That  is  right.  In  the  meantime,  these  people  are  living 
and  waiting.  They  do  not  know  why  the  Government  deprives  them 
of  participation  in  something  that  the  contract  calls  for.  The  Gov- 
ernment is  doing  it  that  way  to  please  the  coal  operators.  They  are 
happy  over  it. 

Senator  Pepper.  Could  you  give  us  some  idea  of  what  percentage 
of  the  homes  of  the  miners  in  this  country  are  without  running  water 
in  the  home? 

Mr.  Lewis.  I  would  say  that  there  is  about  10  percent  of  the  com- 
pany-owned houses  that  have  water.  Probably  a  great  deal  less  than 
that. 

Senator  Pepper.  One  other  thing.  Have  you  any  comment  to  make 
on  the  policy  that  I  have  heard  about  where  a  great  many  operators 
are  selling  their  homes  to  the  workers — the  mine  workers?  I  have 
heard  that  they  were  houses  at  a  cost  of  a  few  hundred  dollars  when 
constructed,  and  now  after  many  years  of  use  are  being  sold  to  the 
miners  at  a  higher  price  than  the  original  cost. 

Mr.  Lewis.  It  is  definitely  true  in  many  instances,  and  we  cannot  do 
anything  about  it,  because  we  have  no  way  to  reach  it.  The  Govern- 
ment will  not  take  any  step.  That  is  under  Government  operation 
they  are  doing  it,  you  will  understand. 
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You  will  understand,  Senator,  the  United  Mine  Workers  have  no 
bargaining  power  now.  The  intrusion  of  the  Government  has 
estopped  collective  bargaining  in  the  coal  industry;  that  if  a  confer- 
ence is  called  next  week  in  the  industry  the  operators  do  not  need  to 
make  any  offer,  because  as  long  as  they  do  not  make  any  offer  or  con- 
cede anything,  the  Government  goes  ahead  and  operates  the  mines 
and  acts  as  their  police  control,  so  the  mine  workers  have  no  way  to 
restablish  collective  bargaining  in  the  industry  as  long  as  the  Govern- 
ment maintains  these  socialized  mines. 

Senator  Pepper.  The  last  question.  Is  it  not  a  fact,  Mr.  Lewis,  that 
the  essential  power  and  influence  you  have  among  the  United  Mine 
Workers  today  is  due  to  the  leadership  that  you  have  given  them  in 
trying  to  improve  the  onerous  and  oppressive  conditions  which  before 
the  union  became  strong  prevailed  in  the  mining  industry  in  this 
country  ? 

Mr.  Lewis.  Why,  the  only  power  I  have,  Senator,  is  the  power  of 
recommendation  and  the  power  of  moral  suasion,  and  I  think  that 
in  a  long  period  of  years  the  miners  have  come  to  believe  that  I  will 
not  sell  them  out.  I  think  they  believe  that.  Once  in  a  while  they 
listen  to  me. 

But,  I  am  very  careful  to  say  those  things  that  I  know  the  miners 
want  me  to  say.  I  am  their  agent.  They  hire  me.  They  pay  me. 
They  keep  me  in  good  clothes.  They  buy  my  cigars.  I  work  for  them. 
I  expect  to  continue. 

The  Chairman.  Mr.  Lewis,  it  is  said  that  you  appoint  all  of  the 
district  supervisors.     Is  that  correct? 

Mr.  Lewis.  All  what? 

The  Chairman.  District  supervisors. 

Mr.  Lewis.  Oh,  no.    No,  Senator. 

The  Chairman.  Who  does? 

Mr.  Lewis.  We  appoint  the  president  and  the  secretary  merely  to 
safeguard  the  policy  of  the  organization. 

The  Chairman.  The  charge  is  made  that  you  appoint  them,  and 
practically  they  appoint  the  delegates  to  the  convention,  then  elect 
you  president  again.    Is  that  a  true  charge  ? 

Mr.  Lewis.  That  is  just  like  something  else  I  have  heard.  It  just  is 
not  true. 

The  Chairman.  It  is  not  true? 

Mr.  Lewis.  It  is  not  true. 

The  Chairman.  But,  you  do  appoint  the  president,  you  say?  The 
head  of  each  district? 

Mr.  Lewis.  Everything  I  do  has  to  be  approved  by  the  international 
executive  board.    And,  I  am  elected 

The  Chairman.  Who  appoints  the  international  executive  board? 

Mr.  Lewis.  The  members  who  elect  them. 

The  Chairman.  Members  of  all  unions? 

Mr.  Lewis.  Of  their  districts. 

The  Chairman.  What? 

Mr.  Lewis.  Of  their  districts. 

The  Chairman.  Of  their  districts? 

Mr.  Lewis.  In  addition  to  that,  I  am  elected  by  secret  ballot,  and 
I  do  not  count  the  votes  myself.  [Laughter.]  And,  I  will  place  the 
United  Mine  Workers'  election,  from  a  standpoint  of  a  virtuous  prop- 
osition, up  against  an  Ohio  election  anytime. 
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The  Chairman.  You  would  not  be  in  favor  of  a  Government-con- 
trolled election  of  all  union  officers  every  year?  I  think  that  is  one  of 
the  proposals  we  made  here  seriously. 

Mr.  Lewis.  Senator,  I  would  not;  because  I  would  not  want  them  to 
elect  the  ministers  to  the  churches — or  even  the  presidency  of  the 
National  Association  of  Manufacturers. 

The  Chairman.  Are  there  any  other  questions  of  Mr.  Lewis? 
'   (No  response.) 

(Mr.  Lewis  submitted  the  following  brief :) 

Statement  of  John  L.  Lewis,  President,  United  Mine  Workers  of  America, 
Washington  5,  D.  C,  Before  Senate  Committee  on  Labor  and  Public  Wel- 
fare, March  7,  1947 

Mr.  Chairman  and  gentlemen  of  the  committee,  I  am  appearing  in  behalf  of 
the  membership  of  the  United  Mine  Workers  of  America,  which  has  membership 
in  the  coal-mining  industry  of  this  country  and  approximately  some  115  other 
industries. 

As  I  understand,  your  committee-  has  before  it  various  and  sundry  bills  pur- 
porting Jp  regulate  and  restrict  activities  of  labor  unions,  and  in  the  discussion 
of  the  different  bills-  you  have  before  you  the  general  question  of  labor  relations. 

I  appear  in  opposition  to  the  enactment  into  law  by  the  Congress  of  regulatory, 
punitive,  and  restrictive  laws  dealing  with  labor  unions  and  their  memberships. 
We  are  the  one  great  country  in  which  economic  freedom  still  exists.  The  first 
duty  of  the  Congress  and  all  of  the  citizens  of  our  country  is  the  conservation 
of  this  priceless  heritage. 

We  have  just  fought  another  great  war  to  preserve  democracy  and  freedom 
of  action.  We  have  just  demonstrated  to  the  world  that  democracy  can  function 
even  more  efficiently  than  the  absolute  forms  of  government.  Our  productive 
record  was  the  greatest  miracle  in  the  history  of  man.  The  sheer  weight  of  our 
production,  produced  by  free  workers  in  America,  certainly  exceeded  the  pro- 
duction in  any  other  nation,  no  matter  what  its  form  of  government. 

The  United  States  entered  this  World  War  with  certain  laws  guaranteeing 
and  implementing  the  rights  and  privileges  of  labor  unions  to  organize  and  to 
bargain  collectively  for  the  welfare  of  their  members.  Now,  after  the  winning 
of  this,  the  greatest  war  the  world  has  ever  known,  it  is  now  proposed  that  the 
liberties  and  rights  of  these  workers  who  have  performed  such  a  service  shall 
be  limited,  restricted,  and  annihilated. 

The  kind  of  economic  government  that  a  nation  is  to  have  is  a  major  decision 
which  the  people  of  such  nation  must  make.  The  democratic  way  puts  control 
over  the  enterprise  in  the  hands  of  those  essential  to  its  operation,  each  group 
responsible  for  its  own  function.  The  bureaucratic  or  totalitarian  way  puts 
all  groups  under  outside  control.  There  can,  in  my  opinion,  be  no  compromise 
between  these  two  groups. 

The  Eightieth  Congress  can  strengthen  our  free-enterprise  system  by  its  action 
in  maintainnig  the  econoinc  freedom  and  liberties  of  the  workers.  The  Eightieth 
Congress  can  also  strike  what  might  well  be  a  fatal  blow  to  this  system  by 
attempting  to  shackle  the  workers  with  restrictive  and  punitive  laws. 

Many  bills  have  been  referred  to  your  committee  dealing  with  different  ap- 
proaches to  labor  relations.  I  shall  state  the  principal  provisions  of  the  different 
bills  and  confine  my  remarks  to  these  provisions. 

PROPOSALS   OF   BILLS  BEFORE   COMMITTEE 

According  to  the  statements  of  the  press,  the  bills  being  given  the  greatest 
consideration  by  your  committee  are: 

S.  55  ly  Mr.  Ball,  Mr.  Taft,  and  Mr.  Smith 
This  bill  proposes  to — 

1.  Create  a  National  Mediation  Board  which  could  postpone  strikes  for  a 
60-day  cooling  off  period. 

2.  Forbid  secondary  boycotts,  jurisdictional  and  organizational  strikes. 
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3.  Make  unions  liable  to  damage  suits  for  breach  of  contract. 

4.  Exempt  supervisory  employees  from  the  National  Labor  Relations  Act. 

5.  Prohibit  welfare  funds  controlled  by  unions. 

G.  Require  unions  to  file  annual  financial  statements  with  the  Secretary 
of  Labor  and  their  membership. 

7.  Amend  the  Clayton  Act,  the  Norris-LaGuardia  Act,  and  the  Anti-Trust 
Act. 

8.  Eliminate  union  checkoff  systems. 

S.  105  by  Senator  Ball 

This  bill  declares  unlawful  all  union  shop  provisions  in  collective  agreements 
now  existing,  and  makes  unlawful  such  provisions  in  future  agreements ;  penal- 
izes violators  of  the  act  by  $5,000  or  imprisonment  of  not  more  than  1  year,  or. 
both. 

S.  138  by  Senator  Ball 

The  bill  itself  is  entitled:  "To  prevent  the  use  of  certain  monopolistic  practices 
in  collective  bargaining."' 

That  is  the  justification  presumably,  the  claim  of  alleged  monopolistic 
practices. 

The  heart  of  this  bill — repeated  many  times,  with  numerous  amendments  to 
the  National  Labor  Relations  Act — is  as  follows: 

"No  labor  organization  shall  be  a  representative  for  purposes  of  collective 
bargaining  of  any  employees  of  an  employer  if  such  labor  organization  also  acts 
as  the  representative  for  purposes  of  collective  bargaining  of  employees  of  any 
other  employer  engaged  in  the  same  industry  or  activity,  unless  the  principal 
places  of  employment  of  the  employees  of  such  employers  are  located  within 
the  same  labor  market  area." 

Labor  market  area  is  defined  as  follows :  "The  term  'labor  market  area'  means, 
with  respect  to  any  places  of  employment,  a  single  metropolitan  or  other  geo- 
graphical area,  within  which  a  majority  of  the  employees  who  are  regularly 
employed  at  such  places  reside,  which  area  shall  not  include  any  places 
of  employment  which  are  separated  by  a  distance  of  more  than  100  miles." 

The  bill  would  make  it  an  unfair  labor  practice  under  the  National  Labor  Re- 
lations Act  for  unions  to  bargain  beyond  the  labor  market  area. 

The  bill  makes  unlawful  any  act  of  attempted  collusion  by  labor  organizations, 
one  with  another,  to  secure  the  same  wages,  hours  and  working  conditions  or 
provisions  in  an  agreement,  or  by  employers,  beyond  the  labor  market  area. 

District  attorneys  of  the  United  States,  under  the  direction  of  the  Attorney 
General,  are  called  on  to  institute  proceedings  in  the  Federal  courts  to  prevent 
and  restrain  violations. 

The  courts  may  issue  injunctions  regardless  of  the  Clayton  and  the  Norris- 
LaGuardia  Acts. 

The  bill  does  not  cover  transportation  workers,  subject  to  the  Railway  Labor 
Act. 

Senate  Joint  Resolution  8  by  Senator  Byrd 

This  bill  provides  for  registration  and  incorporation  of  labor  unions. 

Registration. — Labor  organizations  having  members  engaged  in  interstate 
commerce  shall  give  the  Securities  and  Exchange  Commission,  under  oath,  in- 
formation concerning  the  name  of  the  labor  organizations:  names,  titles  and 
compensation  of  officers;  companies  with  which  the  organization  deals;  indus- 
tries in  which  organization  operates;  initiation  fees,  dues,  assessments  for  a 
year;  limitations  on  membership;  number  of  paid  up  members;  date  of  last 
election  of  officers:  method  of  election;  vote  for  and  against  each  candidate  for 
office:  date  of  last  detailed  financial  statement  furnished  all  members;  method 
of  publication  or  circulation  of  such  financial  statement:  detailed  and  intelligible 
financial  statements  and  articles  of  incorporation  and  by-laws  of  such  organiza- 
tion. 

Incorporation. — Prior  to  its  initial  registration  with  the  Securities  and  Ex- 
change Commission  each  labor  organization  must  take  out  articles  of  incorpora- 
tion in  the  District  of  Columbia  or  State  where  it  has  its  principal  office.  Such 
incorporated  labor  organization  shall  be  treated  in  the  same  manner  as  ordinary 
business  corporations,  being  liable  for  the  acts  of  its  officers,  members,  or  agents, 
and  may  be  sued  in  its  corporate  name. 
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Penalties. — Unless  the  labor  organization  and  every  member  in  it  complies 
with  this  joint  resolution,  they  will  be  excluded  from  the  benefits  of  the  Na- 
tional Labor  Relations  Act. 

Breach  of  contract. — If  the  courts  rule  that  a  labor  organization  has  breached 
its  employment  contract,  "or  to  have  unlawfully  damaged  or  destroyed  the  prop- 
erty of  any  employer,"  then  such  labor  organization  shall  not  be  recognized  under 
the  Labor  Relations  Act  insofar  as  employees  of  such  employers  are  concerned. 

S.  7/  bii  Senator  Byrd 

To  prohibit  the  closed  shop  in  industries  affecting  commerce: 

1.  Declares  union  shop  provisions,  called  a  "closed  shop"  in  this  and  kin 
dred  bills,  void  and  unlawful  in  all  existing  collective  agreements,  and  pro- 
hibits inclusion  of  any  such  provisions  in  all  future  contracts. 

2.  Prevents  members  of  a  union  from  refusing  to  work  with  an  employee 
who  has  been  expelled  from  the  union,  or  who  may  leave  the  union,  for  any 
reason. 

3.  Penalty — Fine  of  not  more  than  $5,000,  jail  for  not  more  than  1  year, 
or  both. 

4.  R 'peals  section  8  (3)  of  the  National  Labor  Relations  Act  which  per- 
mits the  employer  and  the  union  to  enter  into  a  union  shop  agreement. 

Comment  on  above  proposals: 

FEDERAL   MEDIATION   BOABD  AND  COOLING  OFF  PERIOD 

The  proposal  to  set  up  a  Federal  Mediation  Board  with  a  high-priced  personnel 
subject  to  political  appointment  is  unnecessary,  and  constitutes  more  Government 
control  by  a  bureaucratic  agency.  A  conciliation  service  in  the  Department  of 
Labor,  properly  strengthened,  is  sufficient  for  the  needs  of  conciliation  and  medi- 
ation in  labor  disputes.  Any  independent  board  would  simply  be  carrying  over 
into  peacetime  the  regulations  and  red  tape  that  characterized  the  wartime 
agencies,  and  which  the  people  are  so  emphatically  insisting  shall  cease.  Labor 
has  had  enough  of  these  boards  and  bureaucrats  meddling  in  its  affairs. 

You  are  proposing  to  create  by  this  bill  another  great  governmental  bureau  that 
will  start  with  hundreds  and  grow  into  thousands  of  civil  servants  and  non- 
classified employees  of  the  Government  at  the  public  expense.  This  is  highly 
inconsistent  with  the  talk  of  consolidating  Government  bureaus  and  doing  away 
with  unnecessary  controls. 

As  an  example  of  what  this  board  would  probably  grow  into,  take  the  War 
Labor  Board.  This  Board  started  with  a  very  few  employees,  and  grew  into  a 
bureau  that  had  8,000  full-time  employees  and  12,000  panel  members  in  the 
several  States,  consisting  of  lawyers,  college  professors,  politicians,  and  so-called 
economists.  Some  12,000  employees  of  a  little  governmental  board  that  did 
nothing  to  contribute  to  the  couomic  well-being  of  America  and  that  tried  to 
fasten  of  its  own  act  compulsory  arbitration  upon  the  worker  of  this  country. 

Under  the  hypocritical  claim  of  mediation  and  ccoling-off  periods,  a  board  would 
be  set  up  by  this  bill  that  would  in  truth  and  in  fact  be  the  first  step  toward 
imposing  compulsory  arbitration  upon  the  millions  of  workers  in  this  country, 
and  would  be  the  first  thrust  of  the  knife  of  absolutism  into  the  heart  of  free 
America. 

The  proposed  so-called  cooling-off  period  of  60  days  constitutes  the  placing  of 
labor  in  irons  during  this  period  of  time.  The  right  to  strike  is  a  fundamental 
right  of  the  worker.  If  we  concede,  as  we  must,  that  labor  has  the  right  to  com- 
bine for  the  lawful  purpose  of  securing  employment,  better  wages,  or  better  con- 
ditions, then  it  follows,  as  the  late  Chief  Justice  Taft  has  so  well  stated : 

"*  *  *  labor  unions  are  recognized  by  the  Clayton  Act  as  legal  when  insti- 
tuted   for    mutual    help    and    lawfully    carrying   out    their    legitimate    objects. 

*  *  *  They  were  organized  out  of  necessities  of  the  situation.  A  single  em- 
ployee was  helpless  in  dealing  with  an  employer.  He  was  dependent  ordinarily 
on  his  daily  wage  for  the  maintenance  of  himself  and  family.  If  the  employer 
refused  to  pay  him  the  wages  that  he  thought  fair,  he  was  nevertheless  unable 
to  leave  the  employ  and  to  resist  arbitrary  and  unfair  treatment.  Union  was 
essential  to  give  laborers  opportunity  to  deal  on  equality  with  their  employer. 

*  *  *  The  right  to  combine  for  such  lawful  purpose  has  in  many  years  not 
been  denied  by  any  court.  The  strike  became  a  lawful  instrument  in  a  lawful 
economic  struggle  or  competition  between  employer  and  employees  as  to  the 
share  or  division  between  them  of  the  joint  product  of  labor  and  capital.     To 
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render  this  combination  at  all  effective  employees  must  make  their  combination 
extend  beyond  one  shop.  It  is  helpful  to  have  as  many  as  may  be  in  the  same 
trade  in  the  same  community  united,  because  in  the  competition  between  em- 
ployers they  are  bound  to  be  affected  by  the  standard  of  wages  of  their  trade 
in  the  neighborhood." 

And  as  Chief  Justice  Hughes  has  said: 

•.*  *  *  rpj^e  legality  of  collective  action  on  the  part  of  employees  in  order  to 
safeguard  their  proper  interests  is  not  to  be  disputed.  It  has  long  been  recog- 
nized that  employees  are  entitled  to  organize  for  the  purpose  of  securing  the 
redress  of  grievances  and  to  promote  agreements  with  employers  relating  to  rates 
of  pay  and  conditions  of  work  " 

It  would  be  hypocrisy,  however,  to  concede  these  rights  to  labor  and  then  to 
prohibit  any  effective  exercise  of  these  rights  by  labor.  Any  restriction,  be  it  1 
hour,  1  day,  or  60  days,  upon  the  right  to  strike  is  a  limitation  upon  a  basic  and 
fundamental  liberty  of  the  American  workman.  Certainly  when  industry  and 
finance  in  this  country  call  upon  legislative  instrumentalities  of  the  Government 
to  enact  laws  to  restrain  labor  and  neutralize  its  strength,  they  are  guilty  of 
the  first  step  toward  creating  a  corporate  or  absolute  state.  In  the  end,  the 
activities  of  all  citizens  would  be  regulated  and  a  regimentation  of  all  groups 
would  be  necessary  to  a  maximum  degree. 

Such  a  so-called  cooling-off  period  would  destroy  the  very  premise  for  col- 
lective bargaining  at  least  during  that  period  of  time.  Employers  would  have 
nothing  to  lose  by  standing  pat  until  the  expiration  of  such  period.  Without 
the  right  to  strike,  groups  of  workers  are  absolutely  helpless  to  negotiate  or 
exert  any  influence  over  the  fixing  of  their  wages  or  the  hours  and  conditions  of 
their  labor. 

When  the  right  to  strike  is  limited  or  taken  away  from  the  workers  in  this 
country,  the  form  of  Government  in  America  is  changed.  The  only  difference 
between  serfdom  and  freedom  is  the  right  of  voluntary  contract.  Where 
men  were  serfs  in  the  Middle  Ages,  they  had  no  power  to  contract.  They  could 
not  barter  for  their  goods  or  their  services.  Someone  elre  had  that  power. 
When  workers  were  made  free,  the  right  of  voluntary  contract  was  restored. 
They  could  bargain  for  their  goods  and  services.  They  could  withhold  their 
goods  if  the  price  was  not  valid  in  their  judgment,  and  they  couM  withhold 
their  services  if  the  price  was  not  sufficient  in  their  judgment.  Take  away  or 
limit  the  right  to  strike  in  America  and  you  turn  the  clock  back  to  the  Middle 
Ages,  you  strike  down  freedom  and  substitute  the  absolute  form  of  government. 

SUITS  BY  AND  AGAINST  LABOR  ORGANIZATIONS 

Labor  organizations  are  nonprofit  voluntary  associations.  They  are  treated 
under  the  law  the  same  as  other  nonprofit  and  voluntary  associations  such  as 
churches,  fraternal  organizations,  citizens'  groups,  and  the  many  and  varied 
nonprofit  associations  that  we  have  in  this  country.  To  single  out  labor  organiza- 
tions and  to  say  that  they  will  be  liable  to  suit  in  the  federal  courts,  notwith- 
standing the  laws  governing  the  procedure  in  suits  against  voluntary  labor 
organizations,  is  discrimination  and  lack  of  equal  protection  of  laws  under  our 
constitution. 

The  United  Mine  Workers  of  America  have  a  record  of  carrying  out  their  con- 
tracts that  is  unsurpassed  by  any  group  or  individual  in  this  country.  The 
collective  bargaining  contracts  are  carried  out  within  the  limitations  of  human 
probability.  In  case  of  an  alleged  breach  of  contract,  provisions  are  contained 
in  the  agreement  for  determining  whether  or  not  the  breach  occurred,  and  a 
remedy  for  such  breach  is  also  contained  in  the  contract.  The  wrongful  approach 
to  this  question  of  responsibility  of  a  union  for  its  contract  is  due  to  the  fact  that 
many  people  believe  that  corporations  are  responsible  for  a  labor  contract,  which 
in  practice  they  are  not.  It  has  been  demonstrated  that  a  labor  contract  in  this 
country  is  not,  as  a  practical  proposition,  legally  enforceable  against  any  cor- 
poration. 

"  Many  people  believe  that  corporations  are  chartered  by  the  State  in  order  to 
create  responsibility.  This  is  not  true.  Corporations  are  chartered  to  limit 
responsibility.  An  individual,  or  partnership,  or  an  association,  is  responsible 
for  the  assets  of  that  individual,  partnership,  or  association  under  the  laws  of 
this  country-     Stockholders  in  corporations  are  only  responsible  insofar  as  the 
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amount  and  value  of  the  stock  owned  in  the  corporation,  so  that  a  claim  can 
only  run  against  the  corporate  entity  and  not  against  the  assets  of  the  individual 
stockholders  of  the  corporation. 

Why  should  the  national  treasury  of  a  labor  organization  be  liable  for  damages 
for  unauthorized  breaches  of  contract  or  the  unlawful  acts  committed  by  its 
local  members?  Why  should  any  person  or  organization  be  held  liable  unless 
he  or  it  caused  the  unauthorized  or  unlawful  act,  or  participated  in  it,  or  ratified 
it?  The  relationship  between  officers  and  members  of  labor  unions  is  not  that 
of  employer  and  employee.  The  officers  chosen  by  the  union  are  not  employers 
of  the  membership.  They  have  no  control  over  their  associations  based  upon 
the  power  of  determining  whether  or  not  they  will  employ  them. 

It  has  often  occurred  that  employers  have  secured  the  services  of  agents 
provocateur.  These  agents  provocateur  could  very  well  provoke  unlawful  and 
unauthorized  acts  on  the  part  of  local  unions  and  local  members  that  would 
involve  heavy  damage  against  the  parent  organizations,  and  that  would  redound 
to  the  benefit  of  the  employer. 

Legislation  of  this  character  might  well  destroy  every  labor  organization  in 
this  country.  There  is  no  reason  why  any  employer  could  not  precipitate  and 
provoke  illegal  strikes  and  illegal  actions  on  the  part  of  local  unions  that  would 
permit  them  to  litigate  and  tie  up  the  funds  of  the  parent  organization. 

The  Congress  should  recognize  that  there  is  a  vast  difference  between  people 
working  for  a  living  in  one  industry  and  making  a  bargain  with  a  corporation 
on  the  basis  of  a  labor  contract,  as  against  another  corporation  making  a 
contract  with  them  to  deliver  certain  supplies  and  materials.  The  human 
equation  is  in  one,  and  human  variables,  and  is  absent  in  the  other.  Whole- 
hearted acceptance  of.  collective  bargaining  on  the  part  of  employers  in  this 
country  is  a  solution  to  this  problem,  not  a  law  that  would  place  the  human 
relationships  in  such  varied  character  in  the  hands  of  the  courts.  Courts  are 
not  fitted  to  handle  this  problem.  The  need  of  expert  and  speedy  disposition 
of  grievances  that  arise  as  a  result  of  employer  and  employee  relationships 
are  best  solved,  and  efficiency  and  morale  are  best  promoted,  by  dealings  between 
the  parties  themselves. 

EXEMPTION  OF  SUPERVISORY  EMPLOYEES  FROM  THE  BENEFITS  OF  COLLECTIVE  BARGAINING 

The  United  Mine  Workers  of  America  have  always  recognized  the  right  of 
owners  to  manage  their  property.  For  many  years  contracts  of  the  United  Mine 
Workers  of  America  have  contained  a  provision  to  the  effect  that  the  management 
of  the  mine,  direction  of  the  working  force,  and  the  right  to  hire  and  discharge 
are  vested  exclusively  in  the  operator,  and  the  United  Mine  Workers  of  America 
shall  not  abridge  these  rights. 

The  question  of  whether  or  not  certain  personnel,  commonly  known  as  ru- 
pervisory  workers,  are  a  part  of  management  is  a  question  of  fact  best  ascer- 
tainable by  collective-bargaining  procedure.  Industry  has  sought  to  increase 
the  number  of  men  who  they  say  are  not  eligible  to  belong  to  the  union  because 
they  are  a  part  of  management,  by  setting  up  titles  and  calling  certain  classifi- 
cations of  labor  "supervisory"  when  in  truth  and  in  fact  they  have  none  of 
the  attributes  of  management.  Their  effort  has  been  to  restrict  and  to  prevent 
the  right  of  workers  to  organize  into  unions  of  their  own  choosing.  They  have 
used  all  of  the  strategy  of  the  old  time  union  busting  employers  to  try  to  prevent 
the  organization  of  large  groups  of  workers  who  are  entitled  to  exercise  the 
right  of  freemen  to  bargain  collectively  for  their  wages  and  conditions  of 
employment. 

Coal  operators  have  claimed  that  it  would  endanger  the  life  and  limb  of 
employees  in  the  mines  should  their  supervisors  become  members  of  a  labor 
union.  To  date  there  has,  not  been  any  acceptance  on  they  part  of  the  operators 
of  the  right  of  supervisory  workers  to  belong  to  a  union,  and  yet  the  record 
of  casualties  in  the  coal  industry  is  one  of  the  most  appalling  in  all  the  civilized 
world.  The  appalling  slaughter  of  coal  miners  is  shown  by  the  following  figures 
for  all  coal  mining : 
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Injury  data   in  anthracite  and  bituminous  coal  mines  of   the  United  States — 
Compiled  by  Accident  Analysis  Division,  U.  8.  Bureau  of  Mines 


Annual 
average 


Killed: 

1839-1909  (incomplete  reports) 

1910-1945  (complete  reports) 

1946  (preliminary) 

Total  reported  (1839-1946) 

1906-45  (incomplete  reports  for  1906-09) 

1910-46  (complete  reports) 

Injured: 

1930-44 

1930-45 

Permanent  total  disabilities: 

1930-42 : 

1930-43 

Permanent  partial  disabilities: 

1930-42 

1930-43 

Temporary  disabilities: 

1930-42 

1930-43 

Average  man-days  lost  per  injury,  40. 


1,825 
1,787 


62, 956 
62, 979 


The  coal  operators  have  made  the  contention,  without  success,  before  the 
National  Labor  Relations  Board,  before  the  District  Court  of  the  District  of 
Columbia,  and  before  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  that  the  organization  of  supervisory  workers  would  endanger  the 
safety  of  their  fellow  employees  in  the  mines  by  dividing  the  loyalty  of  the 
supervisors.  On  this  contention  the  United  States  Court  of  Appeals  made  the 
following  comment :  . 

"We  fail  to  perceive,  therefore,  why  supervisors  represented  by  an  affiliate  of 
the  union  that  is  the  collective  bargaining  representative  of  the  rank  and  file 
miners,  should  be  less  solicitous  of  the  safety  of  miners  who  are  also  fellow 
union  members  than  nonunionized  or  independently  represented  foremen  would 
be.  It  would  appear  that  membership  in  the  union  which  represents  rank  and 
file  members  would  not  interfere  with  proper  enforcement  of  the  safety  regula- 
tions designed  for  the  protection  both  of  himself  and  his  union  associates." 

There  is  nothing  inherent  in  the  organization  of  supervisory  workers  for  the 
purpose  of  collective  bargaining  which  can  affect  efficiency  or  safety.  There 
is  no  necessary  conflict  between  organization  for  collective  bargaining  and  the 
faithful  performance  of  duty.  The  remedy  for  inefficiency  or  willful  disregard 
or  neglect  of  duty  on  the  part  of  any  worker  is  in  the  power  of  management  to 
discipline  or  discharge. 

The  supervisory  employees  in  the  coal-mining  industry  have  tried  and  are 
trying  to  solve  their  many  problems  through  the  processes  of  organizing  into  a 
union  and  bargaining  collectively.  Such  is  their  right  in  the  common  law  and 
there  is  nothing  in  the  National  Labor  Relations  Act  which  abridges  that  right. 
The  National  Labor  Relations  Act  confers  upon  the  National  Labor  Relations 
Board  the  authority  and  power  to  implement  that  right  for  the  promotion  of 
peaceful  relations  in  the  coal-mining  industry. 

Throughout  the  history  of  the  trade-union  movement  in  this  country  super- 
visory workers  have  been  members  of  trade  unions  in  various  industries,  in- 
cluding, among  others,  building,  printing,  railway,  and  shipping  industries.  They 
have  had  the  opportunity  to  express  their  own  opinions.  They  have  exercised 
the  right  of  freemen  to  assemble  together  for  the  purpose  of  mutual  aid  and 
assistance.  A  deprivation  of  this  right  on  the  part  of  Congress  would  be  an 
unconstitutional  invasion  upon  the  fundamental  rights  and  liberties  of  a  large 
group  of  workers  in  our  country. 


PROHIBITIONS  AND  RESTRICTIONS  AGAINST  CONTRACTS  FOR  HEALTH  AND  WELFARE  FUNDS 

The  problem  of  health  and  welfare  of  the  workers  in  this  country  has  become 
one  of  the  major  problems  of  the  whole  national  economy.  It  is  one  of  the 
vital  problems  that  must  be  solved  if  we  are  to  maintain  the  free  enterprise 
system.  The  success  or  failure  of  a  solution  of  problems  of  health  and  welfare 
of  the  workers  by  collective  bargaining  might  well  determine  the  extent   to 
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which  the  Government  may  intervene  in  the  field  of  health  and  medicine.  It 
therefore  baffles  the  understanding  as  to  why  anyone  should  propose  to  prohibit 
or  to  limit  by  law  an  attempt  to  provide  for  the  health  and  welfare  of  the  workers 
by  mutual  and  satisfactory  agreements  between  the  parties. 

The  United  Mine  Workers  of  America  negotiated  an  agreement  with  Secretary 
-of  the  Interior  Krug,  acting  as  Coal  Mines  Administrator,  on  May  29,  1916,  which 
contained  a  provision  for  the  creation  of  a  health  and  welfare  fund.  Tins  fund 
is  to  be  used  for  making  payments  to  miners  and  their  dependents  and  survivors 
with  respect  to  (1)  wage  loss  not  otherwise  compensated  at  all  or  adequately 
under  the  provisions  of  Federal  or  S'ate  law  and  resulting  from  sickness  (tem- 
porary disability),  permanent  disability,  death,  or  retirement;  and  (2)  other 
related  welfare  purposes  as  determined  by  the  trustees. 

In  order  to  fu'ly  inform  this  committee  as  to  the  reasons  the  United  Mine 
Workers  of  America  requested  this  fund  I  wish  to  repeat  a  statement  I  gave  to 
the  National  Bituminous  Wage  Conference,  which  began  on  March  12,  194J.  The 
statement  follows : 

"Willful  negligcence  in  the  enforcement  even  of  inadequate  safety  laws  in  many 
States  has  repeatedly  resulted  in  major  disasters.  The  records  available,  dat;ng 
from  the  year  1839  to  1945,  reveal  a  total  killed  of  108,631.  T  ie  foregoing  figure 
is  incomplete.  Several  of  the  leading  coal-producing  States  kept  no  record  of  the 
fatalities  until  1903  or  later. 

"The  number  killed  from  all  causes  annually,  1006  to  1045,  averaged  1,081, 
which  means  that  for  every  working  day  5  men  are  killed  outright;  that  on  every 
second  working  day  6  men  are  killed  outright  and  carried  home  from  the  mines 
dead. 

"The  average  yearly  number  injured,  1933  to  1944,  which  is  a  14-year  period, 
is  66,£6S. 

"Permanent  total,  permanent  partial,  and  temporary  disabilities,  for  the  period 
1930  to  1944,  1.034.5-4 — more  than  twice  the  number  of  men  employed  in  the 
industry.  Statistically,  every  man  was  injured  during  that  period  twice,  and  he 
took  his  own  statistical  chances  whether  his  injury  was  one  that  enabled  him  to 
return  to  work  in  a  few  days  or  a  few  weeks,  or  whether  he  was  crippled  for  life 
and  permanently. incapacitated,  with  his  back  broken  of  his  eyes  shot  out  or  his 
limbs  gone.  I  submit  that  there  is  no  industry  in  the  world  that  paid  that  price 
in  blood  and  bone  and  human  flesh,  in  the.  lives  of  men  and  the  tears  of  women, 
as  our  own  coal  industry. 

"Despite  all  efforts  to  achieve  compensation  legislation  commensurate  with 
the  injuries  and  permanent  disabilities,  as  well  as  outright  death,  today's  pay- 
ments are  totally  inadequate.  There  is  not  a  single  coal-nrning  State  that 
provides  compensation  payments  adequate  to  maintain  a  widowed  family  or 
fairly  compensate  the  injured. 

"Compensation  laws  are  elective  in  13  coal  States  and  in  the  Territory  of 
Alaska,  which  in  1944  produced  453,778  000  tons,  or  approximately  three-fourths 
of  the  total  national  outnut.  The  12  mining  States  in  which  compensation  is 
compulsory  produced  162,767,000  tons  in  1944. 

"Ineffective  compensation  laws  have  aided  in  the  perpetuation  of  the  so-called 
company  doctor  systems,  a  scourge  foisted  upcn  mine  workers  representing  well 
over  half  the  total  annual  production  of  coal.  An  investigation  by  the  United 
Mine  Workers  covering  830  coal  mines  showed  that  this  system  prevails  through- 
out Alabama,  Kentucky,  Tennessee,  West  Virginia,  and  Virginia,  all  of  which 
ha^e  elective  compensation  laws,  as  well  as  in  cerra'n  districts  of  Pennsylvania 
and  Ohio.  Just  recently  the  legislature  of  Kentucky,  after  the  horror  of  the 
Straight  Creek  explosion,  has  now  passed  a  compulsory  act.  Medical  service 
under  this  system  is  mediocre  and  inadequate. 

"A  companv  doctor  dees  much  more  than  treat  the  sick  and  injured.  He  acts 
as  company  representative  in  compensation  cases.  He  is  the  company  agent  in 
insurance  claims.     He  determines  the  physical  fitness  of  job  applicants. 

"The  company  selects  a  doctor  of  its  own  choosing.  Although  his  salary  is 
paid  out  of  deductions  from  the  miners'  wages,  the  doctor  works  for  the  company, 
not  the  employees.  A  doctor  thus  selected  testifies  against  workers  in  compen- 
sation cases  where  the  company  disputes  the  extent  of  an  employee's  injuries. 
He  does  the  company's  bidding  in  passing  upon  the  physical  fitness  of  job 
applicants. 

"In  many  cases  doctors  are  hired  with  the  distinct  understanding  that  they 
will  treat  compensation  cases  free  of  charge.  This  set-up  pays  double  dividends 
to  the  company : 
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"1.  It  transfers  to  the  miners,  who  pay  the  doctor's  salary,  the  duty  imposed 
upon  the  company  by  the  Workmen's  Compensation  Law  of  paying  for  medical 
treatment  of  injured  workers. 

"2.  It  enables  the  company  to  show  low-cost  medical  maintenance,  thereby 
entitling  it  to  a  cut  in  its  compensation  rate. 

"During  a  slack  season,  when  company  income  drops,  it  is  not  uncommon  for 
the  company  doctor  to  recommend  that  a  slightly  injured  employee  be  placed 
on  insurance,  paid  for  by  the  employee  through  the  check-off,  rather  than  on 
compensation,  thus  cutting  down  the  company's  compensation  costs. 

"The  group  insurance  prevails  in  the  same  States,  including  certain  areas  of 
Pennsylvania,  as  the  company-doctor  system.  This  'protection'  is  also  bought  out 
of  the  miners'  pocket,  although  the  insurance  contract  is  made  with  the  coal 
company  and  the  company  has  the  supreme  word  in  determining  a  claimant's 
eligibility.     Insurance  rates  for  coal  miners  are  exorbitant. 

"Insurance  companies  admittedly  increase  their  base  rates  for  coal  miners 
due  to  the  nature  and  hazards  of  the  industry.  For  nonoccupational  health  and 
ace  dent  insurance  they  add  on  the  average  of  a  flat  40  percent  to  the  base  rates. 

"Under  what  is  known  as  an  experience  rating  system  of  adjusting  cost  of 
insurance  premiums,  earned  rebates  are  paid  to  the  coal  company  contracting 
for  the  insurance.  But,  although  insurance  companies  maintain  that  as  a  gen- 
eral rule  covered  miners  are  given  their  share  of  the  rebate,  insurance  companies 
have  no  jurisdiction  to  enforce  division  of  the  rebated  funds  among  covered 
miners  and  they  receive  no  report  on  the  disposition  of  such  rebate. 

"INADEQUATE  HOSPITAL  FACILITIES 

"The  mine  workers'  investigation  disclosed  further  that  in  most  districts 
miners  participate  in  group  hospitalization  plans,  but  that  the  hospitals  entering 
into  these  agreement  are,  for  the  most  part,  virtually  inaccessible  owing  to 
their  distance  from  the  mine,  ranging  up  to  1G0  miles;  that  they  are  under- 
stalled  ;  lacking  in  modern  equipment  and  ambulance  service.  For  the  poor 
service  provided  them  and  their  dependents  by  hospitalization  insurance,  miners 
lay  an  average  of  $1.95  monthly. 

"The  overwhelming  majority  of  local  unions  in  the  southern  districts  maintain 
burial  funds,  supported  through  monthly  wage  deductions.  The  burial  check-off 
averages  $1.29  per  month  par  miner. 

"In  addition  to  what  he  pays  into  the  burial  fund  and  for  hospitalization,  the 
miner  pays  an  average  of  $1.94  per  month  for  medical  service,  and  $2.'56  for 
accident  insurance.  None  of  these  fees,  however,  entitles  him  to  dental  care. 
In  most  instances  he  also  must  pay  an  additional  fae  for  certain  vaccines,  special 
medicines,  treatments  such  as  X-ray  and  radium,  house  calls  beyond  prescribed 
limits.  Delivery  of  his  child  costs  him  from  $10  to  $50,  ambulance  service  from 
$10  to  $30. 

"Base  expenses  for  medical  treatment,  etc.,  average  $7.74  per  month.  The 
extras  bring  the  total  average  check-off  per  month  up  to  an  estimated  $10.68  to 
$12.18. 

"The  mine  workers  will  want  to  present  to  this  conference  amplification  of 
that  statement  showing  the  conditions  as  they  exist  in  detail  throughout  the 
mining  sections  and  showing  that  this  system  of  medical  attention  is  infamous 
from  many  standpoints,  that  it  is  a  harsh,  systematic,  sordid,  brutal  exploitation 
of  the  mine  worker,  that  he  is  the  unhappy  victim  of  this  condition,  and  that  his 
prayers  to  prolong  his  life  and  preserve  the  health  of  his  family  go  unanswered 
because  of  his  inability  as  an  individual  to  rise  above  the  grafting  circumstances 
foisted  upon  him  by  this  terrible  scheme  of  exploitation,  maintained  through  the 
years  at  a  cost  which  is  staggering." 

I  hope  that  each  Senator  will  reflect  and  meditate  upon  the  terrible  implica- 
tions contained  in  this  statement.  Let  him?  if  he  will,  make  further  investigation 
as  to  the  truth  of  this  indictment. 

After  such  consideration  I  cannot  believe  that  you  will  vote  for  a  bill  that  would 
restrict  or  prohibit  workers  from  seeking  redress  of  such  conditions  from  their 
employer  through  collective-bargaining  contracts.  It  is  inconceivable  that  such 
a  vote  could  be  cast  that  would  infringe  upon  the  fundamental  right  of  a  free 
citizen  to  contract  with  an  employer  upon  the  conditions  under  which  he  is  will- 
ing to  perform  labor. 
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PROHIBITIONS  AGAINST  UNION   SHOP,   CLOSED   SHOP,   AND  CHECK-OFF 

The  history  of  the  principle  of  the  closed  shop  and  union  shop  parallels  the 
history  of  civilization.  This  principle  is  a  natural  outgrowth  and  evolution  of 
the  Anglo-Saxon  conception  of  law  governing  contracts.  The  concept  of  the 
closed  shop  came  to  this  country  with  the  settlers  from  Great  Britain.  It  became 
a  question  of  discussion  and  controversy  in  the  United  States  in  about  1903  when 
the  National  Association  of  Manufacturers  formally  declared  their  position  as 
being  in  favor  of  the  open  shop. 

The  opponents  of  the  union  shop  assert  their  interest  in  the  freedom  of  the  in- 
dividual worker  to  belong  or  not  to  belong  to  a  union.  The  hypocrisy  of  such  a 
motive  is  shown  by  the  fact  that  employers  have,  whenever  they  thought  it  was 
to  their  advantage,  established  company  unions  and  entered  into  closed-shop 
agreements  with  such  unions.  The  record  of  the  National  Labor  Relations  Board 
is  filled  with  such  instances.  It  is  clear  that  these  employers  are  not  opposed 
to  the  principle  and  application  of  the  union  shop.  They  are  opposed  only  to 
effective  unions. 

The  union  shop  grew  out  of  the  necessity  of  the  workers  to  protect  their  unions 
against  antiunion  employers.  Its  practical  operation  through  years  of  experience 
has  been  that  it  provides  a  peaceful  relationship,  beneficial  both  to  employer  and 
to  employee  and  to  the  common  good.  The  union  shop  enables  a  union  to  ef- 
fectively carry  out  its  contracts.  It  is  a  stabilizer  of  union  and  employer  rela- 
tionships. A  trade  union  cannot  enter  into  the  fullest  cooperative  action  with 
an  employer  if  it  is  forced  to  spend  its  time  and  energy  in  defending  itself  against 
the  efforts  of  the  employer  to  destroy  the  union. 

Today  there  are  more  than  5,000,000  workers  who  are  working  under  union- 
shop  contracts.  The  history  of  the  labor  movement  shows  that  the  strongest 
and  most  responsible  unions  in  this  country  are  those  that  have  union-shop 
contracts.  The  records  of  these  unions  for  service  to  their  membership  and  re- 
sponsibility in  carrying  out  their  obligations  and  their  contribution  to  the  na- 
tional welfare  is  one  that  is  unsurpassed  by  any  other  group  in  America. 

The  history  of  the  National  Association  of  Manufacturers  and  similar  groups 
shows  that  their  opposition  to  the  closed  and  union  shop  has  been  nothing  more 
than  a  means  to  cover  their  antiunion  policies.  This  history  has  been  a  sordid 
one,  replete  with  bloodshed,  chaos,  and  complete  denial  of  liberties  of  the  work- 
ers. A  drive  for  the  open  shop,  which  meant  a  drive  against  unionism  in  its 
entirety,  was  begun  in  1903  with  the  National  Association  of  Manufacturers  in 
the  lead.  Strong  and  vicious  campaigns  were  carried  on  from  1903  to  1906,  and 
from  1920  to  1923.  A  similar  campaign  is  now  going  on  with  all  of  the  power 
of  the  antiunion  technique  of  propaganda  in  full  swing. 

The  union-shop  principle  in  the  coal  industry  has  worked  no  hardship  upon  any 
individual  nor  upon  any  employer.  An  explanatory  memorandum  of  this  prin- 
ciple is  a  part  of  the  most  recent  agreement  entered  into  by  the  United  M'ne 
Workers  of  America  in  the  so-called  Krug-Lewis  agreement.  This  memorandum 
was  incorporated  by  reference  from  the  1941  agreement,  and  is  as  follows : 

"The  United  Mine  Workers  of  America  agree  that  any  expulsion  or  suspension 
from  membership  of  any  individual  under  the  changed  terms  of  the  enabling 
clause  of  this  agreement  shall  be  reviewed  by  the  Executive  Board  of  th°  Inter- 
national Union,  United  Mine  Workers  of  America  before  any  individual  employee 
is  deprived  of  his  employment. 

"With  reference  to  the  sentence  in  enabling  clause  stating  that  all  employees 
shall  'be'  members  of  the  United  Mine  Workers  of  America,  the  word  'be*  is 
used  in  its  future  tense  and  the  clause  so  noted  becomes  effective  and  operative 
after  an  individual  has  been  employed  and  starts  to  work." 

Complaints  under  this  provision  of  the  contract  have  been  practically  non- 
existent. Since  the  making  of  this  agreement  containing  the  union  shon  in  1939 
the  operators  have  not  in  joint  conference  with  the  mine  workers  raised  any 
question  as  to  injustices  practiced  upon  any  employee  in  the  coal  industry  by 
reason  of  this  provision  in  the  contract. 

CHECK  OFF 

The  principle  of  the  cheek-off  by  which  the  employer  deducts  certain  sums 
of  money  from  the  pay  of  his  employee,  equivalent  to  his  financial  obligation  to 
the  union,  and  remits  this  amount  to  the  union,  has  been  accepted  by  the  coal 
industry  for  many,  many  years.  Deductions  are  made  for  union  dues,  initiation 
fees,  and  assessments.  The  contract  specifies  the  total  amount  of  dues  and 
assessments  that  may  be  levied. 
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Such  a  provision  in  agreements  has  been  made  because  the  members  of  the 
United  Mine  Workers  of  America  in  constitutional  convention  and  in  policy 
meeting  have  asked  their  representatives  to  request  from  the  owners  of  the  coal 
mines  inclusion  of  such  a  provision  in  the  contract.  This  method  of  contract 
is  as  democratic  as  any  method  can  be.  It  is  the  result  of  contract  through 
representatives  who  act  under  instructions  and  whose  actions  are  accountable 
to  their  membership  in  regular  conventions. 

The  check-off  is  the  most  efficient  instrument  by  which  an  industry  can  be 
kept  functioning  at  maximum  efficiency  under  the  system  of  employment  it  has 
sanctioned.  The  history  of  the  coal  industry  has  shown  that  this  principle  is 
as  essential  to  the  continuous  prosperity  of  the  operators  as  it  is  to  the  workers. 

The  Congress  should  recognize  that  free  Americans  are  nol  giving  up  their 
liberty  to  contract  for  their  services  that  has  existed  since  the  very  beginning 
of  this  country.  A  workman  has  a  right  to  give  or  to  withhold  his  labor.  Unions 
have  always  had  the  legal  right  to  ask  for  a  closed  or  union  shop  or  check-off. 
On  the  basis  of  simple  social  justice  they  have  a  right  to  seek  such  provisions 
in  collective-bargaining  contracts.  Those  who  insist  upon  using  the  power  of 
the  State  to  compel  union  members  to  ,work  with  nonunion  members  against 
their  will  are  inviting  economic  chaos  in  labor  relations  in  America. 

PROVISIONS    REQUIRING    UNIONS    TO   FILE   ANNUAL   FINANCIAL    STATEMENTS    WITH 
SECRETARY   OF   LABOR    AND   THEIR    MEMBERSHIP 

The  genesis  of  proposals  to  require  by  law  that  unions  disclose  their  financial 
affairs  to  the  public  and  to  their  members  lies  in  the  unfounded  implications  that 
unions  are  not  honest  in  their  financial  dealings.  This  implication  has  been 
successfully  refuted  time  and  time  again  before  various  committees  in  the  Con- 
gress. If  the  Senators  will  read  the  records  of  the  hearings  before  those  commit- 
tees they  will  find  all  of  the  information  they  need  on  this  matter.  They  will 
be  convinced  that  the  unions  under  their  constitutions  and  bylaws  provide 
effectively  for  the  method  of  accounting  to  their  members  for  funds  collected 
and  for  their  expenditures.  They  will  also  find  that  the  unions  invariably  are 
willing  to  give  to  any  legitimately  interested  person  information  concerning 
their  financial  affairs. 

The  United  Mine  Workers  ot  America  have  auditors  elected  by  the  member- 
ship. These  auditors  go  over  the  financial  records  of  the  union  and  make  a 
report  to  the  convention  of  the  membership.  An  itemized  statement  of  the  re- 
ceipts and  disbursements  of  the  organization  is  given  to  the  local  unions  twice  a 
year.  These  statements  are  broken  down  and  show  the  disbursements  in  itemized 
form  down  to  the  local  telephone  calls  or  postage  stamps.  In  addition  to  these 
statements  and  reports,  a  report  is  given  to  the  Treasury  Department  under 
section  101  of  the  Internal  Revenue  Code  on  Form  No.  990,  which  form  requires 
information  concerning  receipts  and  disbursements  sufficient  for  any  legitimate 
purpose  that  may  be  required  by  the  Government. 

The  purpose  of  the  proposals  to  require  the  registration  and  filing  of  financial 
statements  on  the  part  of  unions  is  not  to  protect  the  union  members.  It  is  sim- 
ply a  device  proposed  by  antiunion  employers,  on  the  one  hand  by  innuendo  to 
accuse  unions  in  general  of  dishonesty,  and  on  the  other  to  secure  information 
they  may  be  able  to  use  to  weaken  or  destroy  a  union. 

Unions  have  nothing  to  hide  from  their  members  or  from  the  public.  They  do 
not  see  any  need  for  a  bureaucratic  set-up  to  receive  data  that  will  require  in- 
creased expenditures  on  the  part  of  the  taxpayers  and  will  require  unnecessary 
labor  and  waste  of  time  and  funds  of  their  members. 

PROHIBITIONS   AGAINST   SECONDARY   BOYCOTTS,   JURISDICTIONAL   AND   ORGANIZATIONAL 

STRIKES 

Provisions  for  solutions  of  jurisdictional  problems  in  labor  unions  have  been 
provided  in  the  constitutions  of  the  unions  and  in  their  bylaws.  By  and  large,  the 
solution  of  this  problem  has  been  highly  successful.  The  injection  by  law  of 
government  into  this  field  will  not  be  conducive  of  settling  the  very  few  problems 
that  now  exist,  but  in  all  probability  will  give  rise  to  multitudinous  other 
problems. 

Down  through  the  years  efforts  to  solve  these  problems  have  resulted  in  cer- 
tain recognized  principles  that  constitute  a  balance  betweeft  the  interests  that 
may  be  conflicting  in  present  labor  organizational  structures.  The  injection  of  a 
new  and  untried  factor  into  this  situation  may  well  result  in  having  a  hundred 
disputes  where  only  one  now  exists.     There  is  no  convincing  evidence  that  the 
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Congress  or  the  courts  can  do  a  better  job  than  the  unions  themselves  have  done 
on  this  matter. 

The  right  to  strike,  as  I  have  indicated  heretofore,  is  a  fundamental  right,  and 
the  limitation  of  that  right,  as  proposed  herein,  is  an  unjustified  invasion  of  the 
liberty  of  a  worker. 

BOYCOTTS 

The  right  of  workers  to  refuse  to  work  upon  certain  materials  or  to  persuade 
others  not  to  buy  certain  products  is  a  right  that  dates  back  through  industrial 
history.  Certainly  this  right  involves  the  right  of  workers  to  give  or  to  withhold 
their  labor  and  their  right  of  free  speech.  There  is  no  need  or  justification  for 
the  Congress  to  invade  the  workers'  rights  in  this  regard. 

PROHIBITION   AGAINST  INDUSTKY-WIDE  COLLECTIVE  BARGAINING 

The  National  Association  of  Manufacturers,  the  National  United  States  Cham- 
ber of  Commerce,  the  National  Coal  Association,  and  various  individaal  indus- 
trialists and  employers  are  very  ardently  advocating  restrictions  on  what  they 
call  industry-wide  bargaining.  This  is  one  of  the  most  flagrant  proposals  against 
the  right  of  workers  to  exercise  their  basic  rights  that  has  been  proposed  in  the 
Congress. 

Significantly,  the  recommendations  come  from  those  who  are  enjoying  the  bene- 
fits of  national  organization  and  national  association.  Their  thinking  along 
these  lines  seems  to  run  to  the  proposition  that  if  the  workers  can  bd  put  in 
irons  to  the  extent  that  they  can  be  prevented  from  exercising  the  bdntfLs  of 
collective  action,  while  at  the  same  time  they  have  such  bantfLs  themselves, 
that  with  this  power  granted  to  them  by  the  State,  they  can  isolate  the  labor 
unions  into  small  groups  and  by  pincers  movements  destroy  them. 

These  proposals  completely  ignore  the  dignity  and  rights  of  labor  as  human 
beings  and  treats  them  as  chattel  slaves.  They  repeal  the  passag  •  of  the  Clayton 
Act  that  recognizes  that  the  labor  of  human  beings  is  not  a  commodity  or  article 
of  commerce. 

The  charge  that  the  labor  unions  have  secured  a  monopoly  upon  certain  in- 
dustries is  a  red  herring  drawn  across  the  track  in  order  to  divert  the  interest 
of  the  people  from  the  real  monopoly  created  by  the  corporations  during  and 
since  the  war.  The  concentration  during  the  war  period  is  graphically  demon- 
strated by  the  fact  that  two-thirds  of  the  175  billion  dollars  of  Government 
contracts  awarded  from  June  1940  through  September  1C44  went  to  the  100 
largest  firms  in  the  Nation.  In  fact,  almost  one-half  of  the  value  of  the  contracts 
went  to  the  CO  top  corporations,  one  corporation  alone  obtaining  14  billion  dollars 
on  contracts.  During  the  war  period,  in  contrast,  more  than  half  a  million  small 
businesses  disappeared  entirely. 

Looking  at  it  from  another  angle,  of  the  Nation's  total  manufacturing  facilities 
of  40  billion  dollars,  250  corporations  owned  about  30  billion  dollars  before  the 
war.  The  war  added  about  26  billion  dollars,  with  the  Government  putting 
up  18  billion  dollars.  Most  of  the  new  Government-financed  facilities,  now 
known  as  surplus  plants,  are  going  to  the  bigger  business  concerns. 

Examination  of  the  list  of  250  giant  corporations  discloses  that  30  of  the  very 
largest  which  control  almost  one-third  of  the  Nation's  manufacturing  facilities 
are  dominated  or  controlled  by  5  banking  groups.  Four  of  these  groups  head 
up  in  New  York,  the  fifth  in  Cleveland. 

Much  has  been  said  by  certain  representatives  of  the  coal  industry  about 
industry-wide  collective  bargaining.  These  representatives  have  tried  to  paint 
a  picture  of  labor  domination  of  an  industry  that  is  detrimental  to  the  em- 
ployers and  to  the  public.    Let  us  look  at  the  record. 

During  the  war  years  1041  through  VJ-day,  the  coal  miners  in  this  country 
produced  more  coal  with  less  men  than  all  of  the  rest  of  the  nations  in  the  world 
combined,  including  the  Axis  nations.  Without  the  necessity  of  utiliz'ng  vast  sums 
of  money  derived  from  taxation  and  taken  from  the  public  purse,  the  coal  in- 
dustry with  its  manpower  deleted  by  hundreds  and  thousands  of  men,  with 
restrictions  placed  upon  it  by  inadequacy  of  supplies,  interruptions  of  production 
which  came  from  causes  for  which  the  industry  was  not  to  blame,  the  coal 
industry  supplied  the  Nation  and  moved  excess  tonnage  to  other  countries.  That 
feat  and  that  accomplishment,  unparalleled  in  economic  history  of  this  country 
or  any  other,  has  gone  unsung.  No  medals  have  been  handed  out  to  the  men 
in  the  coal  industry  either  for  working  or  for  dying — and  many  have  (tied. 

When  final  figures  of  1940  production  are  tabulated,  bituminous  production 
will  total  approximately  535,000,000  tons,   with   anthracite  production  around 
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61,000,000  tons,  for  a  combined  total  of  590,000,000  tons.  This  huge  total  was  pro- 
duced by  a  daily  working  force  averaging  475,000  men.  Production  for  the  week 
ending  January  11,  1047,  as  reported  by  the  Solid  Fuels  Administration,  was 
13,700,100  tons  of  bituminous  coal,  the  highest  week's  output  in  20  years.  There 
has  never  been  such  a  production  record  achieved  before  in  industrial  history  in 
any  country. 

A  minimum  of  15,000,000  tons  was  lost  in  production  due  to  the  railroad-car 
shortage,  which  continues  to  exist  and  which  is  now  causing  a  weekly  production 
loss  of  1  ,C00,C00  tons. 

Contrast  that  record  with  the  production  in  the  United  Kingdom  of  Great 
Britain  which  for  decades  past,  next  to  our  own  country,  has  been  the  ranking 
producer  of  coal  of  all  character.  English  production  for  1946,  with  an  employ- 
ment of  695,000  miners,  approximates  183,000,030  tons. 

The  American  coal  miner  produces  more  tons  per  man  than  any  coal  miner 
in  the  world.  The  consumer  in  America  receives  the  cheapest  coal  of  any  con- 
sumer of  any  nation  in  the  world,  and  yet  this  achievement  goes  unsung  in  the 
public  press,  in  the  councils  of  certain  coal  operators,  and  in  the  councils  of 
Government  it  has  been  totally  ignored. 

Coal  is  produced  at  a  rate  hitherto  deemed  impossible,  but  at  what  a  price 
in  human  agony,  in  human  sorrow,  in  shortened  lives,  deprivation  of  opportunity 
on  the  part  of  countless  human  beings,  victims  of  the  unjust  and  improper  con- 
ditions under  which  they  serve  and  whom  it  is  proposed  shall  be  restricted  in 
their  right  to  bargain  collectively  to  alleviate  these  conditions. 

Coal  miners  have  been  little  rewarded.  They  received  only  18%  cents  increase 
in  wages  as  applied  to  their  basic  hourly  rate  since  1941.  They  were  permitted 
to  work  more  time,  which  they  gladly  did.  They  were  permitted  to  have  pay 
for  travel  time,  which  hitherto  had  been  denied  them.  The  fact  that  they  were 
permitted  to  work  more  days  and  more  hours,  and  receive  pay  for  something  they 
had  been  doing  without  pay,  was  considered  by  some  people  of  this  country  a 
great  favor  to  coal  miners.  Our  coal  miners  are  now  working  a  deadly,  brutal 
54-hour  workweek  underground  in  American  coal  mines.  Our  miners  work  at 
the  operators'  option  9  hours  per  day,  6  days  per  week,  which  is  a  longer  work- 
day or  workweek  than  prevails  in  the  mining  industry  of  any  other  civilized 
country  in  the  world. 

Certainly  Senators  should  ponder  this  remarkable  achievement  on  the  part 
of  freemen  and  free  citizens.  They  should  repudiate  any  attempt  at  restricting 
these  American  workers  by  refusing  to  listen  to  the  ill-informed,  antiunion  ele- 
ments who  are  proposing  such  a  fantastic  restriction  upon  the  rights  of  Amer- 
ican workmen  who  have  so  splendidly  served  their  country  in  war  and  are  now 
serving  it  in  peace  to  an  extent  unequaled  in  history. 

INCORPORATION   OF  IABOR   UNIONS 

The  proposal  to  compel  all  labor  unions  to  incorporate  ignores  the  fundamental 
character  of  corporate  entities.  The  act  of  incorporation  is  fundamentally  based 
upon  contract.  The  State  sets  up  the  purposes  for  which  corporations  may  be 
formed.  The  provisions  of  these  State  laws  constitute  an  offer  to  an  individual 
or  group  of  individuals  who  can  qualify  to  accept  the  provisions  of  the  law. 

A  proposal  to  compel  any  individual  or  any  group  to  incorporate  in  order  to 
carry  out  a  function  is  fundamentally  opposed  to  due  process  of  law  and  the 
laws  governing  incorporation  since  the  foundation  of  our  Republic.  As  I  have 
indicated  before  in  my  comments  on  proposals  to  make  unions  liable  for  suits  for 
damages,  the  act  of  incorporation  is  taken  to  limit  liability.  A  proposal  to  compel 
by  law  labor  unions  to  incorporate  does  not  in  my  opinion  merit  the  serious 
consideration  of  this  committee. 

SUMMARY 

The  motive  of  the  proponents  of  the  foregoing  restrictions,  limitations,  and  pro- 
hibitions against  the  free  workers  of  America  is  to  destroy  the  econmic  strength 
of  trade  unions  by  outlawing  the  closed  shop  and  restricting  collective  bargaining, 
and  by  establishment  of  mediation  boards  to  the  extent  that  wage  consideration 
and  working  conditions  wlil  be  ultimately  determined  by  compulsory  arbitration. 

Publicly  these  proponents,  such  as  the  National  Association  of  Manufacturers 
and  the  United  States  Chamber  of  Commerce,  state  their  opposition  to  compulsory 
arbitration,  but  an  examination  of  all  of  these  proposals  leads  to  the  inevitable 
and  necessary  conclusion  that  practically  every  legislative  scheme  proposed 
herein  would  stretch  the  procedure  of  negotiating  wage  agreements  to  begin  with 
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conciliation,  then  mediation,  voluntary  arbitration,  and  in  the  end  compulsory 
arbitration.  Simply  stated,  the  whole  design  is  to  curb  the  economic  power  of 
unions  and  prohibit  closed  shops  and  strikes. 

Proponents  of  this  type  of  legislation  are  claiming  that  the  results  of  the  recent 
congressional  elections  constituted  a  mandate  to  the  Congress  to  pass  punitive 
and  restrictive  labor  legislation.  Anyone  who  will  stop  to  think  will  realize  the 
falsity  of  this  claim.  The  most  recent  platforms  of  the  two  great  political 
parties  contain  statements  in  which  they  proclaim  that  they  will  protect  and 
implement  the  rights  of  labor  rather  than  to  pass  punitive  legislation.  The 
people  in  November  gave  a  mandate  against  restrictive,  bureaucratic  control  of 
Government  over  the  lives  of  the  people,  not  to  increase  such  control. 

The  claim  that  unions  have  an  advantage  over  employers  in  bargaining  power 
is  hypocritical  and  without  foundation.  Those  who  claim  that  the  Wagner  act 
should  be  amended  in  order  to  equalize  the  bargaining  powers  of  the  employers 
with  the  unions  ignore  the  facts  of  the  situation. 

According  to  Easiness  Week  for  February  8,  1947,  the  earning  reports  of  busi- 
ness interests  in  tins  country  are  considerably  better  than  the  trade  expected. 
According  to  this  business  publication  : 

"Wall  Street  now  feels  that  it  wasted  too  much  time  weeping  over  the  effects 
that  labor  trouble  and  Government  controls  would  have  on  corporate  incomes. 
Most  companies  did  terrifically  good  business  in  the  last  quarter  of  the  year. 
Many  others  managed  to  make  a  handsome  profit-showing  in  spite  of  all  their 
troubles.     All  in  all.  1946  was  the  biggest  year  in  history  for  corporate  earnings." 

This  same  publication  for  February  1,  1917,  says: 

"Few  businessmen  may  remember  1946  with  affection,  but  many  will  remember 
it  as  the  year  they  chalked  up  the  highest  earnings  in  their  history  *  *  Tax 
reduction  and  the  floodtide  of  the  postwar  boom  carried  corporate  profits  to  some- 
thing like  $12,000,000,000  after  taxes.  This  tops  the  1943  record  of  $9,9r.O  000,000. 
No  other  year  in  business  history  has  ever  threaten  :d  so  much  and  then  paid  out 
so  handsomely  *  *  *  Most  striking  fact  in  the  1046  statements  is  not  so  much 
the  siza  of  the  profits  as  their  bread  distribution.  Booms  usually  play  favorites 
with  some  industries.  But  with  few  notable  exceptions  there  is  scarcely  any  red 
ink  showing  on  the  1946  books." 

Corporations  and  business  concerns  increased  their  wealth  many  billions  during 
the  war,  a  large  part  of  which  came  out  of  war  profits  paid  for  by  money  from 
the  tax  bill.  Workingmen  are  now  saddled  with  a  debt  of  275  billion  dollars  from 
which  these  profits  came.  Big  business  wants  the  United  States  debt  liquidated, 
but  big  business  wants  the  workingmen  of  the  Nation  to  produce  the  wealth  and 
profits  to  liquidate  the  d3bt,  while  at  the  same  time  big  business  seeks  to  reduce 
corporate  income  taxes  which,  after  all,  are  paid  by  the  consumer.  So  here  again 
it  is  to  the  advantage  of  big  business  to  deflate  the  economic  strength  of  trade 
unions  so  members  cannot  articulate  in  opposing  uneconomic  and  unjust  taxation. 

The  National  Labor  Relations  Act,  the  Clayton  Act,  the  Norris-LaGuardia 
Anti-Injunction  Act,  and  the  Fair  Labor  Standards  Act  constitute  the  American 
Industrial  Code.  Big  business  has  never  accepted  this  code.  The  way  to  indus- 
trial peace  is  through  the  acceptance  by  big  business  of  collective  bargaining  in 
conformance  with  the  provisions  of  this  code. 

The  demand  now  to  control  and  regiment  labor  by  repealing  and  amending 
these  laws  and  passing  shackling  legislation,  if  accepted  and  enacted  into  law 
by  Congress,  will  eventually  lead  to  bureaucratic  control  and  regimentation  of 
business  as  well  as  labor  and  will  destroy  our  free  enterprise  system.  It  will 
lead  straight  clown  the  road  to  a  socialistic  bureaucratic  state. 

The  Chairman.  The  committee  is  adjourned  until  10  o'clock  tomor- 
row morning. 

(Whereupon,  at  12 :  15  p.  m.,  the  committee  adjourned  until  10  a.  m.r 
Saturday,  March  8,  1947.) 
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SATURDAY,   MARCH  8,    1947 

United  States  Senate, 
Committee  on  Labor  and  Public  Welfare, 

Washington,  D.  C. 

The  committee  met,  pursuant  to  adjournment,  at  10  a.  m.,  in  the 
caucus  room,  Senate  Office  Building,  Senator  Joseph  H.  Ball,  pre- 
siding. 

Present:  Senators  Taft  (chairman),  Aiken,  Ball,  Smith,  Morse, 
Jenner,  Thomas,  Murray,  Pepper,  and  Ellender. 

Senator  Ball.  The  committee  will  come  to  order. 

Our  first  witness  this  morning  is  Mr.  Fiorella  LaGuardia.  Will  you 
proceed,  Mr.  LaGuardia  ? 

STATEMENT  OF  FI0EELL0  H.  LaGUARDIA,  NEW  YORK,  N.  Y. 

Mr.  LaGuardia.  Mr.  Chairman  and  gentlemen,  I  appreciate  this 
opportunity  of  appearing  before  you.  My  only  contribution  is  to  give 
the  reaction  of  one  who  has  lived  through  a  period  of  labor  legislation. 
I  can  only  speak  for  myself.  I  am  the  unauthorized  spokesman  of 
unorganized  Americans. 

There  is  one  point  I  would  like  to  make,  and  that  is  that  in  con- 
sideration of  labor  legislation  the  history  and  the  background  of 
existing  law  must  not  be  ignored.  The  Norris  Anti-Injunction  Law, 
gentlemen,  was  not  passed  overnight. 

Senator  Smith.  You  mean  the  Norris-LaGuardia  Anti-Injunction 
Act  ?    I  want  to  give  you  credit  for  part  of  it. 

•Mr.  LaGuardia.  It  was  kicking  around  here  for  well  over  10  years. 
We  could  not  get  a  hearing  before  the  committee  on  the  House  side 
for  several  sessions  of  Congress.  It  was  the  conditions  that  existed 
at  that  time  that  brought  about  the  enactment  of  that  law,  and  not  the 
arguments  or  the  efforts  of  the  sponsors.  The  conditions  were  very 
bad.     A  great  deal  of  the  difficulties  today  will  iron  themselves  out. 

I  will  concede  that  there  is  need  for  some  legislation  to  meet  new 
techniques  and  to  meet  existing  conditions,  but  what  I  do  believe  is 
that  it  requires  study  rather  than  investigation.  Investigations  as 
they  exist  in  our  country  today  will  bring  forth  headlines,  charges, 
and  countercharges,  and  toward  the  end  the  situation  is  just  as  con- 
fused as  it  was  before. 

I  think  the  English  have  a  better  technique  for  their  parliamentary 
investigations,  but  ours  is  an  established  institution,  and  that  is  why  I 
recommend  a  study  committee. 

I  would  suggest  a  committee  consisting  of  four  Represenf  atives  and 
four  Senators,  equally  divided  among  the  two  parties,  and  four  repre- 
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sen  ta  fives  of  labor,  four  representatives  of  industry,  to  be  appointed  by 
the  President.  I  would  suggest  that  no  Senator  be  appointed  to  that 
committee  who  has  had  less  than  2  years'  experience. 

Senator  Thomas.  Did  you  mean  that  personally  for  us  two  here 
[indicating  Senator  Murray] '? 

Senator  Ball.  I  guess  they  want  to  exclude  me.     [Laughter.] 

Mr.  LaGuardia.  I  would  dislike  very  much  to  disqualify  any  Sena- 
tor. What  I  am  trying  to  do  is  to  get  something  permanent  here  that 
will  be  divorced  from  any  possibility  of  the  eye  on  the  next  election. 
That  was  my  only  reasoning.  I  assure  you  it  was  not  personal  at  alL 
I  may  have  guessed  wrong  on  the  thing. 

This  committee  could  make  a  study  and  report  back  by  October  1. 
I  do  not  agree  with  the  recommendations  contained  in  the  President's 
message,  that  a  committtee  on  this  subject  could  report  in  30  days.  I 
do  not  believe  it  can  be  done  in  30  days.  It  would  take  longer  than 
that. 

There  is  not  much  legislation  that  is  necessary,  but  there  is  a  great 
deal  of  reorganization  necessary,  the  establishment  of  new  methods 
that  can  be  brought  about  only  through  the  tremendous  influence  that 
a  commission  of  this  kind  would  have. 

I  will  concede  that  something  must  be  done  to  eliminate  jurisdic- 
tional strikes.  I  have  had  some  trouble  with  jurisdictional  strikes 
during  my  time  as  mayor  of  my  town.  The  employer,  or  an  agency  of 
Government,  is  simply  helpless.  There  isn't  a  thing  he  can  do.  If 
the  men  were  consulted,  I  venture  to  say  that  jurisdictional  fights  are 
most  unpopular  among  the  rank  and  file,  and  yet  they  exist. 

There  are  several  kinds  of  jurisdictional  disputes  and  strikes.  We 
have  jurisdictional  disputes  between  two  locals  of  the  same  union.  We 
have  jurisdictional  disputes  between  two  unions  of  the  same  interna- 
tional. We  have  jurisdictional  disputes  between  unions  of  different 
internationals.  Then,  of  course,  on  top  of  that  we  have  jurisdictional 
disputes  between  the  two  parent  organizations.  Nothing  can  be  done 
except  to  provide  machinery  for  the  settlement  of  such  disputes,  and 
the  difficulty  is  not  in  providing  the  machinery  or  providing  means  for 
the  settlement  of  jurisdictional  disputes,  but  it  is  in  enforcement  of  the 
settlement. 

You  will  find  the  top  level  of  labor  here  in  Washington  most  reason- 
able and  understanding  on  this  question  of  jurisdictional  disputes. 
Every  time  I  have  come  to  Washington  with  a  jurisdictional  dispute 
I  left  in  no  time  with  a  satisfactory  settlement,  but  when  I  got  home 
the  locals  paid  no  attention  to  the  settlement  at  all  and  the  strike 
would  continue. 

There  is  one  dispute  now  going  on  that  is  holding  up  millions  and 
millions  of  dollars  of  construction — unless  it  was  settled  within  the 
last  few  days.  I  had  the  problem  for  6  months.  My  successors  had 
it  for  all  of  1946  and  1947.  That  is  the  laying  of  about  400  feet  of 
telephone  cables  from  the  street  into  the  new  airport.  It  has  held 
up  the  airport,  the  partial  operation  of  that  airport.  I  had  three 
runways  completed.  I  had  a  temporary  administration  building, 
costing  $300,000,  ready  for  operation,  and  yet  we  could  not  hook  up! 
I  offered  to  buy  the  cables  from  the  telephone  company  and  lay  the 
cable  ourselves.  They  would  not  sell  it  to  me.  If  the  telephone  com- 
pany laid  the  cable,  all  the  building  trades  would  walk  off  the  con- 
struction.   If  the  electrical  union  laid  the  cable,  the  telephone  com- 
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pany  could  not  get  their  people  to  hook  up  the  telephones.  We  were 
helpless.  The  contractor  was  helpless.  That  has  been  going  on  for 
over  18  months,  unless  it  has  been  settled  in  the  last  few  days,  and 
I  don't  know  about  that. 

We  are  going  to  have  more  jurisdictional  disputes,  gentlemen,  be- 
cause of  the  change  in  the  art  of  production,  particularly  in  building 
construction.  One  of  my  housing  units  was  tied  up  because  we  elimi- 
nated plastering,  and  that  delayed  it  several  weeks  and  was  very 
costly. 

We  are  constantly  having  trouble  between  the  sheet-metal  workers 
and  the  carpenters,  especially  in  prefabricated  parts  for  building. 
We  are  going  to  have  more  trouble  as  we  improve  the  art  of  equipment, 
prefabricated  factory  equipment,  kitchen,  bathroom,  and  all  that. 
We  cannot  buy  a  switchboard  ready  manufactured  or  manufactured 
parts  of  the  building.    That  has  to  be  taken  apart  when  it  gets  there. 

We  had  a  beautiful  job  of  lighting  for  our  runways  in  the  new 
airport,  a  beautiful  job  of  welding.  You  could  hardly  see  the  weld, 
could  not  notice  the  connections.  They  would  not  lay  those  cables 
unless  they  were  taken  apart  and  then  put  together  again.  You 
cannot  operate  that  way. 

Now,  gentlemen,  I  have  given  all  of  my  life  to  labor  and  I  have 
a  right  to  talk  on  it.  If  you  can  get  the  confidence  of  the  top  men, 
they  will  agree  to  a  settlement,  but  the  organization  is  such  that  it 
is  difficult  to  talk  to  them,  therefore  the  friends  of  labor  must  speak 
about  these  things  and  help  labor  by  bringing  about  the  necessary 
remedial  methods. 

Senator  Ball.  Are  you  speaking  in  connection  with  the  IBEW  boy- 
cott in  New  York  of  this  electrical  cable  and  electrical  equipment  you 
are  speaking  of  ? 

Mr.  LaGuardia.  The  boycott  case  came  long  before,  Senator.  I  am 
speaking  of  actual  cases  that,  affected  the  city. 

Senator  Ball.  But  that  is  local  No.  3  of  the  IBEW  that  does  the 
boycotting,  is  it  not  ? 

Mr.  LaGuardia.  Well,  gentlemen,  they  just  won't  do  the  work.  We 
have  had  it  also  in  other  trades  besides  electrical  workers. 

Senator  Ball.  Do  you  think  we  need  to  do  something  legislatively 
about  that  kind  of  boycott  ? 

Mr.  LaGuardia.  I  have  given  a  great  deal  of  thought  to  the  ques- 
tion of  jurisdictional  disputes,  and  while  it  is  the  method  of  enforce- 
ment— and  I  will  come  to  that  in  just  a  minute,  Senator — whether  it 
will  work  or  not  I  do  not  know.  I  think  it  will  require  a  great  deal  of 
education,  and  I  believe  that  organized  labor  will  soon  have  to  admit 
that  it  suffers  as  much  as  anyone  else  by  jurisdictional  disputes. 

Of  course,  I  may  be  just  a  little  old-fashioned,  but  I  do  not  believe 
that  Government  can  recognize  the  right  to  strike  against  Govern- 
ment. I  don't  know  whether  my  friend  from  Oregon  will  agree  with 
me  on  that. 

Senator  Morse.  You  don't  know  whether  he  will  or  not  ? 

Mr.  LaGuardia.  No. 

Senator  Morse.  Well,  I  did  my  best  to  make  that  clear  in  the  de- 
cision. 

Mr.  LaGuardia.  I  should  say  you  did.  I  frankly  want  to  say,  at 
the  risk  of  being  misunderstood,  that  I  cannot  see  the  right  to  strike 
against  the  Government  or  any  agency  of  government.     I  had  no 
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strikes  against  the  government  during  my  12  years  as  mayor  of  New 
York.  Once  I  was  invited,  as  mayor,  to  appear  before  the  Labor  Rela- 
tions Board,  and  I  did  not  feel  that  the  Board  had  jurisdiction,  so  I 
did  not  appear,  and  that  was  the  end  of  that.  I  think  that  in  order  to 
avoid  what  I  fear  might  cause  great  embarrassment  sometime  some- 
where, it  is  for  the  best  interests  of  all,  and  particularly  for  organized 
labor,  to  have  that  clearly  defined.  Congress  cannot  legislate  except 
for  the  Federal  departments,  Federal  employment,  the  District  of 
Columbia,  and  the  Territories,  but  if  it  did  that  I  think  it  would  serve 
as  a  model,  and  that  the  States  would  soon  adopt  such  a  policy. 

Senator  Aiken.  Mr.  LaGuardia,  I  am  sorry  but  I  will  have  to  leave 
very  soon,  but  before  I  go  I  am  wondering  if  you  would  give  us  your 
opinion  on  the  injunction,  whether  you  think  it  is  right  that  the  Gov- 
ernment should  have  the  right  to  secure  an  injunction  in  the  case  of 
strikes.  I  assume,  of  course,  that  you  do  not  believe  a  private  em- 
ployer should  have  the  right  to  a  Federal  injunction.  You  have  made 
that  clear  before,  but  I  am  wondering  about  the  right  of  the  Govern- 
ment to  secure  an  injunction. 

Mr.  LaGuardia.  I  can  tell  you  that  at  the  time  of  the  drafting  of 
the  bill,  the  hearings  on  the  bill,  and  the  debates  in  the  House,  that 
particular  subject  was  quite  remote.  There  was  some  debate  on  it, 
and  I  was  asked,  or  the  question  was  raised,  whether  this  would  be 
applicable  to  the  Government.  Well,  up  to  that  time  I  cannot  remem- 
ber any  instance  where  any  department  of  Government  had  been 
threatened  with  a  strike,  and  I  think  that  at  that  time  I  had  the  same 
views  I  have  at  this  moment,  that  it  was  not  applicable  to  Government 
or  agencies  of  Government.  You  must  also  bear  in  mind  that  at  that 
time  when  the  question  was  asked  and  the  question  was  answered, 
we  had  in  mind  what  Government  does  in  its  sovereign  capacity,  the 
Coast  Guard,  Customs,  Immigration,  Post  Offices,  and  there  was  no 
idea  of  strikes  at  that  time. 

When  the  coal  case  came  up  I  did  not  see  how  the  Norris  Act  would 
come  into  it  so  prominently.  My  approach  to  that  problem  as  it 
existed,  as  a  lawyer,  was  simply  this:  That  the  Government  was  au- 
thorized by  specific  law  to  take  over  a  given  industry  because  of  an 
emergency,  and  that  the  Government  derived  its  power  to  operate  from 
that  specific  law.  and  that  law  inherently  gave  to  the  Government  the 
right  and  the  obligation  to  operate,  any  law  to  the  contrary  notwith- 
standing. 

Senator  Aiken.  By  any  means? 

Mr.  LaGuardia.  By  any  means.  You-  see,  it  was  the  emergency 
nature  of  the  legislation  which  empowered  the  Government  to  go  into 
a  business  which  up  to  that  time  we  had  not  yet  recognized.  I  think 
that  5  or  10  years  from  now  the  question  of  coal  will  be  entirely  differ- 
ent than  it  is  today.  But  that  has  nothing  to  do  with  this  subject. 
The  fact  remains  that  here  was  the  Government  charged  with  doing 
something  not  heretofore  recognized  by  us  as  a  function  of  Govern- 
ment, because  of  an  emergency,  and  that  carried  with  it  full  power 
to  do  anything  necessary  to  operate  those  mines,  regardless  of  any 
law  that  existed.  So  I  do  not  see  why — but  lawyers  will  do  these 
things,  you  know;  they  will  talk  all  around  the  place. 

Senator  Smith.  Do  you  mean  by  that  that  you  think  we  should 
continue  the  provisions  of  the  Smith-Connally  Act.  giving  the  Gov- 
ernment authority  to  take  over  in  emergency,  and  therefore  there 
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will  be  no  right  to  strike  against  the  Government  in  those  emer- 
gencies— national  paralysis  cases?  Is  thai  your  conclusion?  That 
act  expires  in  June,  as  you  know,  and  we  have  got  to  decide  whether 
to  continue  that  principle. 

Mr.  LaGuardia.  I  would  continue  the  principle  of  the  Government 
taking  over  anything  where  the  cessation  or  disruption  of  services  or 
production  would  endanger  the  public  health,  safety,  or  national 
economy. 

Senator  Smith.  In  those  cases  your  ultimate  conclusion  would  be 
that  the  Government  could  by  injunction  prevent  a  strike? 

Mr.  LaGuardia.  I  would  put  it  the  other  way.  I  would  put  it  af- 
firmatively, that  the  Government  has  the  obligation  to  continue  pro- 
duction and  operation,  no  matter  what  it  takes  to  do  it. 

Senator  Smith.  I  think  that  is  a  very  good  way  to  put  it.  I  am  glad 
to  have  you  express  yourself  that  way. 

Mr.  LaGuardia.  For  instance,  transportation.  It  is  just  unthink- 
able that  we  should  stop  transportation.  If  we  completely  stopped  all 
transportation  my  city  would  starve  in  a  short  time.  I  can  tell  you 
this  story  now.  When  a  railroad  strike  was  threatened,  I  think  it 
was  some  3  or  4  years  ago,  and  it  looked  pretty  bad  for  a  time,  I  con- 
ferred with  the  executives  of  the  railroad  labor  organizations,  friends 
of  mine — we  have  worked  together  on  railway  labor  problems,  and 
I  can  tell  the  story  now — I  got  the  promise  from  them  that  they 
would  run  one  freight  train  a  day  into  New  York  for  food  and  one 
freight  train  a  day  with  coal.  I  got  that  promise  from  them,  but 
in  the  absence  of  anything  like  that,  you  put  any  other  great  urban 
center  in  the  same  position  as  New  York — you  just  can't  do  it.  I 
don't  believe  that  providing  for  such  an  emergency  in  any  way  im- 
pairs the  rights  of  labor.  I  think  it  strengthens  it  rather  than 
weakens  it  in  a  labor  dispute,  if  extreme  hardship  is  avoided.  That 
is  why  I  talk  out  on  these  matters.  You  see,  I  am  at  an  age  now  where 
I  don't  expect  to  run  for  office  any  more.  [Laughter].  That  rather 
helps,  you  know. 

Senator  Smith.  Does  that  imply,  then,  that  during  the  Government 
taking  over  and  operating,  the  parties  would  have  to  go  into  some  sort 
of  compulsory  arbitration  of  their  differences,  or  would  they  have  the 
Government  hang  on  until  some  waj%  somehow,  the  parties  could 
come  to  agreement?  Mr.  Lewis  made  the  charge  yesterday  that  the 
mine  owners  were  sitting  pretty  because  the  mines  were  being  run, 
and  they  had  no  responsibility.  Everything  was  going  fine,  and  they 
wanted  to  have  a  continuation  of  Government  operation.  I  want  to 
see  at  what  point  the  Government  can  discontinue  that  responsibility, 
and  whether  you  would  put  compulsory  arbitration  in  there  between 
the  parties  and  then  let  the  business  go  back  into  private  hands? 

Mr.  LaGuardia.  Well,  coal  is  not  a  good  illustration.  That  is  just 
a  temporary  situation. 

Senator  Smith.  How  would  the  steel  business  do? 

Mr.  LaGuardia.  Let  us  take  transportation. 

Senator  Smith.  All  right,  take  transportation. 

Mr.  LaGuardta.  In  transportation  I  say  that  where  the  parties 
have  reached  a  point  where  a  settlement  is  deadlocked  or  disruption 
of  service  is  inevitable,  then  the  Government  should  step  in  and  oper- 
ate to  the  extent  of  protecting  the  public  health,  safety,  and  national 
economy.     They  cannot  do  the  full  job  and  should  not  try  to  do  the 
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full  job,  but  the  mines  should  operate  or  the  railroads  run,  as  the  case 
may  be.  In  the  meantime  the  good  offices  of  the  Government  should 
be  used  to  bring  about  a  settlement.  Everything  in  human  relations 
is  eventually  settled,  isn't  it?  So  it  just  doesn't  make  sense  to  say 
"we  can't  settle  this  dispute.''  It  has  got  to  be  settled,  and  therefore 
I  am  going  to  suggest  a  plan  of  settlement  in  a  few  minutes.  Nobody 
likes  it,  so  there  may  be  something  to  it.  [Laughter.]  So,  to  answer 
your  question,  the  Government  would  necessarily  have  to  operate  to 
protect  life  and  health. 

Senator  Smith.  You  think,  Mr.  LaGuardia,  that  settlement  of  a 
controversy  might  be  possible  on  the  basis  of  what  is  right  rather  than 
who  is  the  strongest  in  a  slugfest  ? 

Mr.  LaGuakdia.  Yes.     We  will  outlive  that. 

Senator  Smith.  I  agree  with  you.  I  think  we  certainly  must  out- 
live it. 

Mr.  LaGuardia.  We  are  going  to  outlive  that,  and  I  want  to  make 
it  very  clear  that  both  sides  have  their  faults. 

Senator  Smith.  There  is  no  question  about  that. 

Mr.  LaGuardia.  And  when  big  corporations  come  here  and  whine 
that  they  are  at  such  a  disadvantage  now — well,  they  had  the  ad- 
vantage so  long  in  this  country  that  I  am  not  going  to  get  excited 
because  of  the  temporary  situation.  I  do  believe  that  with  newly 
acquired  rights  on  the  part  of  organized  labor,  new  responsibilities 
must  necessarily  have  to  be  assumed. 

The  reason  I  suggest  this  study  commission  rather  than  an  investi- 
gation is  that  conferences  can  be  held  with  the  people  involved.  All 
the  facts  are  available,  and  before  we  think  of  legislation  we  have  to 
think  of  reorganization  of  the  present  labor-organization  structure. 
Unfortunately,  we  have  had  a  split  in  the  parent  body.  We  have  the 
AFL  and  the  CIO.  That  is  not  conducive  to  good  labor  relations. 
There  is  competition  between  the  two  organizations,  naturally,  and 
there  is  shopping  on  the  part  of  employers.  Therefore,  I  believe  that 
the  first  thing  that  should  be  done  by  a  study  commission  is  to  see  if 
it  can  bring  about  the  creation  of  one  parent  labor  organization  in  this 
country,  let  us  for  the  sake  of  argument  call  it  the  American  Congress 
of  Labor.     It  would  have  four  departments : 

1.  Transportation,  all  transportation,  railroads,  water,  land, 
and  air. 

2.  Mining.     All  mining,  including  petroleum. 

3.  All  the  trades  now  in  the  AFL  and  the  CIO  not  otherwise 
classified. 

4.  Professional  and  entertainment. 

There  you  have  four  departments  of  the  National  Congress  of 
Labor.  The  four  presidents  would  constitute  the  executive  committee, 
and  the  four  executive  committees  would  constitute  the  congress. 

If  you  had  a  strike  which  would  affect  the  entire  national  economy, 
it  would  have  to  have  the  approval  of  the  top,  the  parent  body.  If  you 
had  an  industrial  strike  where  more  than  one  employer  is  affected,  it 
would  have  to  get  the  approval  of  the  department,  and  in  that  way  I 
believe  the  number  of  interruptions  of  services  or  production  would 
be  greatly  reduced. 

The  trouble  is,  gentlemen,  that  there  isn't  disciplinary  power  or  any 
power  of  enforcement  in  our  national  labor  organizations.  They 
spring  from  the  bottom  up,  and  unless  we  can  bring  about  an  organi- 
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zation  that  would  have  the  power  to  enforce  its  mandates,  we  are  con- 
stantly going;  to  have  these  local  disturbances  that  do  not  meet  the 
approval  of  their  own  national  organizations. 

Senator  Ball.  Are  you  contending  that  certain  of  the  Interna- 
tionals, both  in  the  CIO  and  AFL,  do  not  have  pretty  effective  control 
over  their  locals  today  ? 

Mr.  LaGuardia.  I  do. 

Senator  Ball.  You  don't  think  they  have? 

Mr.  LaGuardia.  In  many  instances  they  have  not. 

Senator  Ball.  How  about  the  steelworkers  and  the  automobile 
workers  ? 

Mr.  LaGuardia.  I  think  in  the  case  of  the  automobile  workers  and 
the  steelworkers 

Senator  Ball.  The  United  Mine  Workers  certainly  have  pretty 
rigid  control  over  their  locals  now. 

Mr.  LaGuardia.  You  will  find  a  great  many  interruptions  and  local 
strikes  over  which  they  have  no  control  at  all,  and  that  is  particularly 
true  in  the  building  trades.  You  take  this  recent  agreement  entered 
into  here  in  Washington  in  the  building  trades,  it  was  hailed  as  a  great 
step  forward,  but  I  don't  think  it  is  worth  anything.  Chicago  and 
New  York  are  excepted  from  the  agreement  because  we  have  the 
same  machinery  there  in  New  York  and  in  Chicago,  and  it  has  not 
worked.    They  just  pay  no  attention  to  the  decisions  at  all. 

Senator  Ball.  That  is  right.  I  don't  think  their  International 
officers  particularly  want  them  to,  so  far  as  that  is  concerned.  But  it 
seems  to  me  what  you  are  arguing  for,  Mr.  LaGuardia,  is  monopoly 
power  in  the  national  organizations  of  labor  which  would  reduce  the 
locals  to  mere  subservient  cogs  in  a  great  labor  machine.  It  seems  to 
me  that  is  headed  right  straight  for  state  socialism  or  some  kind  of 
stateism.  You  get  that  kind  of  concentrated  power  in  this  country 
and  I  don't  think  you  can  leave  it  to  operate  just  as  it  pleases. 

Mr.  LaGuardia.  Well,  I  don't  see  anyone  being  shocked  about  the 
National  Association  of  Manufacturers. 

Senator  Ball.  The  National  Association  of  Manufacturers  cannot 
order  anybody  to  do  anything. 

Mr.  LaGuardia.  No,  they  don't  have  to. 

Senator  Ball.  Whereas  we  have  had  plenty  of  testimony  here  dem- 
onstrating— for  instance,  Mr.  Murray  of  the  Steelworkers  Union,  the 
International  officers  of  that  union  can  effectively  veto  action  by  the 
locals  of  that  organization. 

Mr.  LaGuardia.  Well,  that  may  be  so. 

Senator  Ball.  Yes.  That  is  what  I  gather,  that  you  are  in  favor 
of  the  monoply  situation  ?  You  are  in  favor  of  concentrating  power 
at  the  top  in  these  great  organizations  ? 

Mr.  LaGuardia.  Well,  you  call  it  "monoply."  I  would  call  it 
"cooperative." 

Senator  Ball.  No  matter  what  you  call  it,  it  is  effective  just  the 
same. 

Mr.  LaGuardia.  The  banks  have  it  and  manufacturers  have  it,  com- 
merce has  it.  I  don't  see  why  labor  should  not  have  it.  Then  I  be- 
lieve we  would  remove  a  great  deal  of  the  friction.  If  you  prefer  to 
have  constant  disturbance  and  unsettled  conditions  by  leaving  these 
matters  to  local  control,  then  it  seems  to  me  you  are  defeating  the 
very  purpose  or  the  objective  that  you  seek. 
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Senator  Ball.  I  am  seeking  to  preserve  and  expand  the  freedom  of 
the  individual  worker  and  preserve  a  free  economy.  I  don't  think 
you  can  do  either  when  you  make  the  individual  worker  completely 
impotent  to  effect  the  conditions  of  his  employment,  He  is  one  of  per- 
haps six  million  members  of  an  international,  which  in  turn  is  sub- 
servient, under  your  plan,  to  a  great  national  labor  organization  of 
which  the  executive  board  is  the  top. 

Mr.  LaGuardia.  Well,  the  individual  worker,  Senator  hasn't  a 
chance  unless  you  protect  him.  The  individual  worker  cannot  protect 
himself  against  corporate  and  associated  employers.  I  have  lived 
through  it,  I  grew  up  as  a  boy  out  in  the  West,  and  I  saw  how  labor 
was  treated  out  there.    This  country's  history  of  labor  is  not  a  good  one. 

Senator  Ball.  I  would  say  that  labor  is  far  better  off  in  the  United 
States  than  in  any  other  country  in  the  world. 

Mr.  LaGuardia.  Yes,  sir. 

Senator  Ball.  And  it  has  been  for  the  last  100  years. 

Mr.  LaGuardia.  It  has  been  during  the  last  15  years. 

Senator  Ball.  Oh,  I  am  sorry — the  last  15  years— our  standard  of 
living  did  not  get  where  it  is  in  just  the  last  15  years. 

Mr.  LaGuardia.  It  certainly  has,  Senator. 

Senator  Ball.  I  am  sorry. 

Mr.  LaGuardia.  Well,  it  certainly  has. 

Senator  Ball.  You  look  at  the  economic  statistics  and  you  will  see 
that  the  real  wages  of  American  workers  have  been  on  a.  steady  grade 
upward  for  the  last  100  years  or  more. 

Mr.  LaGuardia.  Not  100  years,  Senator. 

Senator  Ball.  Through  productivity  increases. 

Mr.  LaGuardia.  Not  100  years.  The  improvement  of  labor  condi- 
tions, economic  conditions,  has  kept  pace  with  the  strength  of  labor 
organizations,  and  if  you  did  not  have  labor  organizations  today, 
Senator,  you  would  have  exploitation. 

Senator  Ball.  That  is  not  the  point.  I  did  not  say  that  labor  organ- 
izations were  not  helpful.  They  have  helped,  certainly.  I  am  saying 
that  in  the  last  100  years  that  labor  in  America  has  been  better  off 
than  anywhere  else  in  the  world,  in  terms  of  real  standards  of  living. 

Mr.  LaGuardia.  That  brings  us  back  to  1840.  No,  I  would  not 
say  that,  I  would  say  that  from  1840  up  to  1900  labor  was  exploited 
in  this  country. 

Senator  Ball.  I  said  labor  was  better  off  than  anywhere  else  in 
the  world. 

Mr.  LaGuardia.  Certainly.  What  are  we  here  for?  It  would  be 
a  pretty  sad  commentary,  would  it  not.  if  labor  were  not  better  off 
in  this  country  at  any  time?  That  is  what  made  America.  That  is 
why  my  folks  came  over  in  the  steerage,  to  be  better  off. 

Senator  Ball.  That  is  right. 

Mr.  LaGuardia.  Whether  they  came  in  the  steerage  or  on  the  May- 
flower, they  came  here  to  be  better  off.  I  don't  think  that  proves  any- 
thing, Senator,  but  I  do  say  that  without  labor  organizations  we 
would  go  right  back  to  the  days  we  had  not  so  very  long  ago. 

Senator  Ball.  Nobody  is  arguing  here  to  get  rid  of  labor  organi- 
zations. What  you  are  arguing,  your  proposition  is  that  all  labor 
should  be  controlled  by  one  joint  federation;  that  it  have  power — 
the  AFL,  as  you  know,  has  no  power  over  the  international,  and  you 
want  to  give  it  real  power? 


LABOR  RELATIONS  PROGRAM  2029 

Mr.  LaGuardia.  I  do. 

Senator  Ball.  You  want  to  concentrate  the  power  at  the  top  of  this 
hierarchy,  to  give  the  top  officials  even  more  power  than  they  have 
today  ? 

Mr.  LaGuardia.  It  would  be  a  democratic  organization. 

Senator  Ball.  You  hope. 

Mr.  LaGuardia.  Yes,  I  think  it  would. 

Senator  Ball.  Unfortunately,  the  facts  are  otherwise. 

Mr.  LaGuardia.  No,  I  don't  think  so. 

The  greatest  difficulty  encountered,  I  believe,  in  suggesting  any 
tribunal  or  any  board  is  that  both  sides  fail  to  have  confidence 
in  the  personnel  of  any  such  machinery  provided. 

I  submit  for  consideration  the  establishment  of  industrial  courts. 
The  country  should  be  divided  into  four  or  five  districts — that  is  not 
important — and  in  order  to  remove  any  doubt  or  avoid  pressure  from 
both  sides  to  get  '"their  men"  on  this  court,  I  would  limit  the  field 
of  selection.  My  suggestion  is  that  we  take  the  existing  judges  of 
the  Federal  courts  and  the  judges  of  the  State  courts  of  unlimited 
civil  jurisdiction  as  the  field,  and  have  a  panel  selected  from  this 
field  by  the  Supreme  Court  and  submit  it  to  the  President,  who  would 
then  make  the  appointments  from  this  panel  and  submit  them  to  the 
Senate  in  the  usual  manner  for  confirmation.  I  would  provide  that 
.judges  taking  such  appointments  would  agree  not  to  run  for  office 
within  3  or  4  years  after  resignation  and  to  be  employed  in  no  other 
activity  but  the  business  of  this  tribunal.  I  would  provide  them  a 
salary  of  about  $17,500  a  year  net,  so  they  would  have  no  economic 
troubles  at  all.  And  I  would  provide  that  the  judge  do  his  own 
thinking  and  his  own  deciding,  and  therefore  provide  no  personnel  for 
the  court  at  all.  As  these  cases  came  up  the  court,  consisting  of  three 
judges,  would  hear  the  facts  and  make  decisions. 

There  is  no  reason  why  in  time  most,  if  not  all,  labor  controversies 
would  be  referred  to  such  courts  for  decision.  I  would  not  take  away 
entirely  the  right  to  strike,  but  when  once  a  strike  is  in  effect  either 
side  could  bring  the  other  side  before  the  court  for  a  decision  of  the 
dispute  or  controversy.  I  think  that  should  be  tried,  as  something 
will  have  to  be  provided  to  settle  disputes.  If  you  notice  that  during 
the  last  period  where  we  had  so  many  strikes,  in  almost  every  case — I 
won't  say  every  case,  but  almost  every  case — the  final,  ultimate  settle- 
ment was  not  very  far  from  what  was  suggested  at  the  very  beginning, 
either  by  one  side  or  the  other,  and  therefore  the  country,  the  workers 
themselves  and  the  industry,  has  suffered  a  great  loss  because  of  a 
lack  of  some  machinery  to  bring  both  sides  together  and  make  a 
decision. 

We  have  noticed  also  of  late  that  arbitration,  of  course  highly 
desirable,  has  created  at  this  time  the  "professional  arbitrator."  I  do 
not  believe  that  serves  a  very  useful  purpose  any  more,  and  that  is 
why  I  urge  that  a  study  committee  give  some  thought  to  the  establish- 
ment of  some  permanent  court  where  either  side  could  go  and  call 
the  other  side  for  a  settlement.  And  of  course,  the  settlement  should 
be  binding  on  both  sides. 

Senator  Smith.  With  power  to  fix  wages? 
Mr.  LaGuardia.  If  that  is  the  dispute,  within  the  range. 
Senator  Smith.  What  I  am  getting  at,  the  objection  made  to  that 
is  that  it  is  fixing  wages  by  government  and  by  collective  bargaining. 
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Do  you  think  the  parties  would  ever  bargain  if  they  had  this  court 
to  go  to  ?  Wouldn't  one  or  the  other  of  the  parties  think  they  might 
have  an  advantage  before  the  court,  that  the  court  might  be  prejudiced 
in  their  favor,  and  if  they  thought  they  had  a  good  chance  with  the 
court  they  would  not  bargain  with  the  other  fellow  at  all? 

Mr.  LaGuardia.  I  cannot  see  how  a  court  decision  in  a  labor  dispute 
can  be  in  any  way  construed  as  "government  fixing"  any  more  than 
a  decision  in  any  court  in  any  civil  action  could  be  so  construed.  It 
is  just  the  agency  provided  by  the  Government  for  the  settlement  of 
disputes,  whether  it  is  a  civil  action  or  any  other  kind  of  action.  If 
there  is  a  strike  for  more  wages  and  the  parties  have  failed  to  agree, 
and  a  strike  is  called,  I  do  not  see  why  it  cannot  be  referred  to  a 
special  court.  The  court  certainly  will  have  the  facts  and  can  make 
a  decision.    What  is  wrong  with  that? 

Senator  Ball.  That  is  the  Government  fixing  the  wages. 

Mr.  LaGuardia.  How  would  you  do  it? 

Senator  Ball.  I  would  not  fix  them.  As  I  say,  I  do  not  agree  with 
you  that  the  courts  are  not  part  of  the  Government.  I  think  they  are 
a  very  essential  part,  I  don't  care  whether  it  is  an  administrative 
agency  or  an  arbitrator  appointed  by  the  Government  or  the  courts,  the 
final  fixing  of  wages  to  settle  a  wage  dispute  is  Government  wage 
fixing. 

Mr.  LaGuardia.  If  I  buy  a  carload  of  potatoes  from  you  and  we 
get  into  a  dispute  as  to  what  the  terms  were,  and  I  have  the  potatoes 
and  you  sue  me  for  payment 

Senator  Ball.  That  is  a  dispute  over  the  terms  of  a  contract  into 
which  you  have  entered  very  freely.  The  court  merely  interprets 
the  contract,  a  very  different  thing  from  making  an  original  agree- 
ment. No  court  can  compel  you  to  buy  a  carload  of  potatoes  at  a  cer- 
tain price. 

Mr.  LaGuardia.  Of  course  not,  but  don't  you  see  you  never  get  into 
court  with  the  original  agreement. 

•Senator  Ball.  That  is  what  Senator  Smith's  question  was  directed 
at,  a  basic  dispute  over  the  question  as  to  what  the  wages  shall  be. 

Senator  Smith.  That  is  the  immediate  question.  I  do  follow  you 
this  far,  that  I  think  we  could  set  up  courts  to  interpret  the  meaning 
of  contracts.  I  think  we  could  set  up  courts  to  interpret  our  labor 
laws,  to  state  what  they  mean  and  what  was  the  intention  of  the  Con- 
gress in  passing  those  laws,  but  I  have  great  difficulty  when  I  get  to 
the  proposition  that  the  court  is  going  to  determine  on  what  basis 
one  man  shall  work  for  another  man. 

Mr.  LaGuardia.  That  would  be  the  last  resort,  but  where  you  have 
two  parties  deadlocked — wasn't  the  auto  strike  a  strike  where  they 
were  deadlocked  on  the  amount  of  increase  per  hour,  and  that  strike 
continued  week  after  week?  You  have  other  strikes  that  have  con- 
tinued so  long  because  of  the  inability  to  agree.  Now,  surely,  there 
should  be  some  place  where  these  people,  as  reasonable  people,  can 
go  and  settle  their  quarrel.     What  is  wrong  with  that? 

Senator  Smith.  I  am  with  you  in  what  you  are  driving  at,  and  I 
have  been  seeking  the  answer  to  the  question,  but  I  run  up  against  the 
stone  wall  that  we  do  not  want  the  Government  to  say  on  what  terms 
A  shall  work  for  B.  There  ought  to  be  a  free  contract  between  the 
parties.  I  agree  with  you  that  when  it  comes  to  a  national  crisis  there 
may  be  cases  where  the  Government  has  to  step  in  and  say  "You  fel- 
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lows  will  have  to  settle  this  thing  on  some  basis  or  we  will  settle  it  for 
you,  because  we  can't  have  transportation  interrupted."  I  agree  with 
you  on  that. 

Sanator  Ball.  It  is  your  position  that  this  court  would  have  juris- 
diction only  if  both  the  parties  voluntarily  agreed  to  jurisdiction? 

Mr.  LaGuardia.  If  they  are  on  strike,  I  contend  that  one  side  should 
be  able  to  call  the  other  side  in. 

Senator  Ball.  That  is  compulsory  arbitration. 

Mr.  LaGuardia.  It  is  simply  a  judicial  settlement  of  a  controversy. 

Senator  Ball.  But  is  not  according  to  any  written  law,  or  is  not 
according  to  any  contract  that  the  parties  have  entered  into.  It  is 
simply  a  judge  making  a  purely  arbitrary  decision,  a  decision  as  to 
what  he  thinks  is  right  and  fair  as  a  settlement. 

Mr.  LaGuardia.  Would  you  have  the  controversy  continue  indefi- 
nitely ? 

Senator  Ball.  Yes;  I  would  limit  the  scope  of  the  controversy  to 
where  they  could  not  destroy  the  national  economy,  and  leave  them  to 
settle  it.  I  think  it  is  the  only  way  you  can  keep  a  free  economy  in 
this  country. 

Mr.  LaGuardia.  I  don't  agree  with  you  at  all  on  that  one. 

Senator  Ball.  You  are  advocating  compulsory  adjudication  of 
disputes. 

Mr.  LaGuardia.  No;  I  am  seeking  to  provide  machinery  for  the 
settlement  of  disputes. 

Senator  Smith.  I  am  very  sympathetic  with  you  on  that,  Mr.  La- 
Guardia, and  I  hope  we  can  work  it  out,  because  I  think  we  ought  to 
be  mature  enough  to  develop  some  way  by  which  some  tribunal  can 
determine  what  is  right  and  just  for  the  parties,  rather  than  just  who 
is  the  strongest  fighter.  I  agree  with  you  on  that.  If  we  can  find 
the  answer  we  will  make  a  great  contribution  to  this  subject. 

Mr.  LaGuardia.  Eventually  it  will  have  to  be  accepted,  because 
there  is  no  other  wa}^.  According  to  Senator  Ball  he  would  say,  "All 
right.  Let  the  two  parties  drift  apart.  Let  us  continue  the  strife 
indefinitely."  If  you  proceed  in  that  way  you  are  punishing  a  great 
many  people  unrelated  to  the  controversy  at  all. 

Senator  Ball.  Well,  I  think  you  always  pay  some  price  for  freedom. 
I  am  willing  to  pay  it. 

Mr.  LaGuardia.  Freedom  to  starve? 

Senator  Ball.  No. 

Senator  Jenner.  Freedom  to  work. 

Senator  Ball.  Freedom  to  w^ork  or  not  to  work  on  your  own  terms. 

Mr.  LaGuardia.  Let  us  take  steel.     Suppose  the  steel  industry 

Senator  Ball.  My  solution  is  a  little  different  from  yours.  I  would 
not  permit,  either  on  the  employer's  side  or  the  side  of  labor,  the  kind 
of  monopoly  organization  that  can  shut  down  the  total  production  and 
stall  the  Nation's  economy. 

Mr.  LaGuardia.  How  would  you  stop  that  ?  How  would  you  make 
the  men  work? 

Senator  Ball.  I  would  not  make  them  work.  Just  put  bargaining- 
power  in  the  local  level,  where  it  really  belongs,  where  it  is  close  to 
the  men  who  actually  work,  and  close  to  the  employer  who  has  run 
the  plant,  instead  of  putting  it  in  Pittsburgh  for  the  steelworkers,  or 
in  New  York  or  in  Washington  for  the  400,000  mine  workers  scattered 
over  about  20  States. 
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Mr.  LaGuardia.  Senator,  if  it  were  not  so  costly,  I  would  like  to 
see  it  tried,  but  I  can  assure  you  it  would  be  very  costly,  and  you  would 
have  absolute  confusion  and  disorder  in  every  industry. 

Senator  Ball.  You  can  see  into  the  future. 

Mr.  LaGuardia.  No  ;  I  know  the  past. 

Senator  Morse.  I  would  like  to  develop  two  points,  one  an  inci- 
dental one.  You  made  a  comment  about  professional  arbitrators,  and 
we  certainly  have  or  are  developing  a  group  of  professional  arbitrators 
in  this  country.  I  judge  from  your  comment  about  these  career  arbi- 
trators that  you  thought  there  was  some  disappointment  with  their 
work.  I  think  that  is  because  too  much  arbitration,  so-called,  is  in 
fact  mediation  and  compromise  rather  than  deciding  cases  on  the 
basis  of  the  evidence  actually  submitted  to  an  arbitrator. 

Mr.  LaGuardia.  Yes.  And  don't  you  see,  it  is  not  permanent, 
Senator. 

Senator  Morse.  I  quite  agree  with  you  that  much  arbitration  is  not 
judicial  arbitration  at  all.  It  is  mediation,  and  there  is  that  danger 
when  you  develop  men  who  are  interested  in  arbitration  as  a  job 
rather  than  as  some  public  service  that  they  render  in  addition  to  their 
other  work,  and  that  that  has  to  be  watched.  But  the  more  important 
thing  I  would  like  to  develop  is  this  question  about  strikes  in  industries 
that  are  so  vested  with  the  public  interest  that  we  do  have  a  national 
emergency  when  they  are  shut  down,  such  as  when  our  mines  go  down 
and  our  railroads  go  down  and  our  power  plants  go  down.  Now,  if 
we  are  going  to  have  Government  seizure  in  those  instances  in  order 
to  guarantee  what  I  understood  you  to  mean  was  a  minimum  amount 
of  service  to  the  public,  so  we  can  feed  the  public  and  give  the  public 
the  necessary  heat  and  light  from  our  power  plants  and  so  on,  but 
not  carry  on  the  business  of  those  industries  over  and  above  those 
minimum  services,  what  do  you  say  to  the  following :  Unfortunately, 
I  could  not  be  here  yesterday,  but  I  read  the  newspaper  account  of 
Mr.  Lewis'  testimony,  and  I  think  he  has  one  point  in  that  testimony 
that  is  pretty  hard  to  answer,  and  that  is  that  if  we  are  going  to  engage 
in  seizure  for  any  period  of  time  while  labor  disputes  are  being  ironed 
out,  who  is  going  to  get  the  profits  from  the  industry  seized  ? 

Just  because  there  is  a  strike,  the  Government  should  not  come 
to  the  conclusion  that  the  fault  is  labor's  fault  and  that  there  wasn't 
anything  provocative  on  the  part  of  the  employers  to  justify  the  strike, 
and  if  we  are  going  to  continue  to  do  as  we  are  doing  in  the  coal 
case,  it  seems  to  me  if  we  seize  the  mines  and  let  the  profits  go  into 
the  pockets  of  the  owners  of  the  mines,  aren't  we  going  to  encourage 
that  type  of  provocation,  and  from  labor's  standpoint  too,  if  they 
can  get  a  good  deal  out  of  the  Government  by  that  sort  of  conduct, 
encourage  the  continuation  of  seizure  where  they  may  get  probably 
even  better  wages  in  some  instances  than  they  might  get  under  so- 
called  private  operation  ?  And,  to  summarize  my  question,  isn't  there 
something  to  Mr..  Lewis'  point  that  this  Government  seizure  leads 
to  a  form  of  socialism  ? 

Mr.  LaGuardia.  Is  the  Government  making  the  profit  from  the 
operation  of  the  mines  now  ? 

Senator  Morse.  Well,  his  testimony — I  don't  know  the  facts — his 
testimony  was  that  the  mine  owners  are  profiting  to  the  extent  of 
about  45  cents  a  ton,  I  think. 


LABOR  RELATIONS  PROGRAM  2033 

Mr.  LaGuardia.  If  they  are  making  money,  I  would  like  to  see 
the  Government  keep  the  money. 

Senator  Morse.  And  not  give  it  over  to  the  owners  of  the  property? 

Mr.  LaGuardia.  Certainly. 

Senator  Morse.  I  don't  want  to  pass  judgment,  except  you  point 
out  that  you  do  have  that  economic  problem  under  the  seizure  pro- 
cedure.    That  is  why  I  don't  like  the  seizure  procedure. 

Mr.  LaGuardia.  The  trouble  is,  Senator,  the  Government  is  going 
to  operate  the  mines  when  there  is  no  profit  in  them,  unless  we  develop 
some  new  fuel.  If  we  continue  to  need  coal  as  we  do  today,  just  as 
sure  as  we  are  sitting  here,  within  5  years  the  Government  will  have 
these  mines  and  there  won't  be  any  profit  in  them.  But  I  see  your 
point,  and  I  suppose  some  way  will  have  to  be  worked  out  if  the 
status  quo  is  to  be  maintained  and  neither  side  profits  by  the  pending 
emergency.  Government  operation  pending  the  settlement  of  a  labor 
dispute  certainly  cannot  be  made  profitable.  If  it  is,  the  Government 
would  be  constantly  in  the  business  of  operating  one  thing  or  another. 

Senator  Smith.  We  had  that  problem  all  during  the  war,  to  see 
who  was  going  to  get  the  profits  from  the  seizure.  My  position  was 
then  and  is  now  that  I  think  we  get  to  the  point  where  we  have  to 
exercise  this  tremendous  power  of  government  which,  after  all,  rests 
on  the  emergency  power  to  protect  public  security  in  time  of  emer- 
gency— we  get  to  the  point  where  both  sides  ought  to  understand 
that  it  is  to  the  profit  of  both  to  settle  the  controversy. 

Mr.  LaGuardia.  I  think  a  formula  can  be  worked  out  in  advance, 
so  that  everyone  knows  exactly  what  happens  if  the  situation  becomes 
such  as  to  make  it  necessary  for  the  Government  to  take  over,  so  that 
there  will  be  no  profit  or  no  advantage  on  either  side. 

Senator  Pepper.  Mr.  Mayor,  as  Senator  Morse  suggested,  I  feel 
that  the  common  error  has  been  the  public  assumption  that  when  these 
strikes  occur,  the  fault  is  all  on  the  side  of  the  employee,  and  it  has 
been  my  observation  that  a  great  deal  of  it  is  on  the  part  of  manage- 
ment, and  a  lot  of  that  is  due  to  the  unwillingness  of  management 
in  so  many  cases  to  accept  in  good  faith  the  Wagner  Act  and  the  prin- 
ciple of  collective  bargaining.  I  think  we  saw  instances  of  that  in 
the  series  of  strikes  that  occurred  last  year.  I  think  that  in  many 
cases  management  deliberately  sat  down  in  a  sort  of  conspiracy  or 
collusion — or  at  least  cooperation  if  not  collusion  in  the  spirit — to  try 
to  break  the  power  of  labor  unionism  in  the  United  States,  because 
they  didn't  like  the  power  of  labor  unions.  Is  there  any  way  you  can 
suggest  by  which — we  have  been  talking  about  employees  living  up  to 
their  obligations — is  there  any  way  that  we  can  encourage  or  tend  to 
assure  the  public  that  management  will  also  accept  the  Wagner  Act 
in  good  faith  and  the  principle  of  collective  bargaining  in  good  spirit 
and  in  good  faith,  and  will  honestly  try  to  give  labor  a  square  deal 
where  they  expect  a  square  deal  from  management  ? 

Mr.  LaGuardia.  I  think  as  soon  as  industry  in  this  country  realizes 
that  they  will  not  succeed  in  destroying  labor  organizations,  then, 
as  practical  businessmen,  which  they  are,  they  will  cooperate  and 
comply. 

But  the  situation  has  been  created  that  Congress  is  bent  upon  destroy- 
ing the  labor  organizations,  which  I  do  not  believe  at  all,  that  they 
can  take  away  the  gains  made  by  labor  in  the  last  15  years,  disrupt 
the  organizations,  and  have  their  own  way. 
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Now,  once  they  realize  that  it  cannot  be  done,  if  you  have  enough 
votes  to  hold  the  lines,  this  thing  will  adjust  itself. 

You  remember,  when  the  Norris  bill  was  first  passed,  the  industry 
was  going  to  hell,  there  was  going  to  be  anarchy,  there  would  be  no 
control.  Nothing  terrible  happened,  except,  for  the  first  time  in  the 
history  of  our  country,  the  miners  got  a  little  bit  more. 

This  coal  mine  trouble  exists  in  every  coal  country  of  the  world. 
That  is  why  I  am  so  sure  it  is  not  going  to  be  solved  in  our  country. 
It  does  not  go  from  father  to  son  any  more.  Ask  Mr.  Lewis.  In 
i931  and  1932  when  I  visited  the  coal  fields  in  Pennsylvania,  around 
Pittsburgh,  there  were  families  there  getting  $11  a  week.  I  saw 
some  checks  for  $6.50  and  $7  a  week.  I  saw  their  pay  envelopes.  It 
is  only  within  the  last  15  years  that  the  miners  in  our  country  are 
getting  a  semblance  of  a  decent  living.     They  are  entitled  to  it. 

We  are  going  to  have  a  shortage  of  coal  miners  every  year.  There 
is  a  shortage  now  in  Wales ;  there  is  a  shortage  in  Scotland ;  there  is  a 
shortage  in  Poland,  and  France,  and  in  Germany.  Young  men  will 
not  go  into  the  mines  under  the  old  conditions.  That  is  the  struggle 
we  have  been  having. 

Now,  there  has  been  a  sort  of  let-up.  Every  newspaper  headlines 
the  "arrogance  of  labor."  There  have'  been  some  mistakes  made  by 
labor,  I  will  concede  that,  but  on  the  whole  it  has  been  a  pretty  good  job. 

Here  is  one  thing  that  industry  has  not  yet  realized,  and  I  know  I 
will  be  misconstrued  in  what  I  am  going  to  say  now.  As  we  improve 
conditions  of  labor,  as  we  give  labor  a  decent  share  of  its  own  produc- 
tion, the  effort  is  made  to  continue  the  same  margin  of  profit,  and  that 
is  not  possible. 

This  differential  must  come  from  profit.  American  industry  must 
realize  it.  The  same  per-dollar  percentage  of  profit  on  investment 
cannot  be  expected  in  this  day  and  age  that  you  had  in  the  90's.  You 
cannot  do  it.  The  amount  can  be  made  up  in  volume,  but  the  same 
dollar  percentage  is  not  there. 

I  want  our  standard  of  living  made  real,  the  kind  of  standard  we 
talk  about  on  July  4th,  the  kind  of  standard  we  talk  about  when  we 
debate  on  tariffs.  We  are  getting  to  it.  Our  people  are  not  going 
back. 

Senator  Pepper.  Mayor,  you  may  not  be  aware  of  the  fact  that  you 
reiterated  what  I  understood  to  be  a  part  of  the  argument  of  Gov- 
ernor Stassen  before  this  committee  recently,  when  he  pointed  out 
that  during  the  20's,  when  we  weakened  the  power  of  labor  to  demand 
its  share  of  the  income  of  its  labor  or  service,  that  the  result  was  that 
more  and  more  of  the  profits  of  industry  of  this  country  went  into 
investments  and  into  savings  and  less  and  less  went  to  the  workers, 
and  therefore,  the  purchasing  power  of  the  people  was  suddenly  dimin- 
ished and  that  that  contributed  to  the  depression  that  we  had  in 
the  30's. 

Many  of  us  are  setting  a  repetition  of  that  same  trend  today. 

Even  now,  I  do  not  think  the  workers  get  enough.  If  the  unions 
do  not  have  the  power  collectively  to  enforce  a  fair  share  of  the  profit 
of  their  own  labor,  why,  I  think  it  is  going  to  contribute  again  to 
another  depression.     I  judge  this  to  be  your  view. 

Mr.  LaGuardia.  Senator,  I  was  in  the  House  during  that  terrible 
period.  A  few  of  us  saw  this  coming.  We  saw  increased  unemploy- 
ment year  after  year  during  the  period  of  the  stock  ticker  prosperity. 
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We  called  attention  to  it.  We  pleaded.  And  not  until  the  banks 
began  to  cry,  one  after  another,  did  yon  see  the  boys  worry,  the  ones 
across  the  avenue.     Then  the  whole  crash. 

I  just  want  to  repeat  that  the  individual  worker  in  the  United 
States,  or  any  other  country,  without  a  strong  labor  organization  to 
protect  him,  has  not  got  a  chance.  There  is  just  that  conflict  of  in- 
terest. I  do  concede  the  need  of  some  reform  and  corrective  measures 
of  what  has  developed  in  new  techniques  on  the  part  of  organized 
labor. 

Senator  Morse.  I  have  one  other  point,  and  that  refers  to  a  state- 
ment you  made  2  or  3  minutes  ago  with  regard  to  profits. 

It  is  so  easy  to  be  misunderstood  on  this  point.  I  think  it  is  just 
factual.  Do  you  agree  with  me  that  inherent  in  the  so-called  labor 
movement,  sometimes  called  the  labor  struggle,  is  the  drive  of  free 
workers  to  secure  for  themselves  a  greater  share  of  the  income  from 
their  production,  but  to  do  so  within  a  private  property  economy? 
To  put  it  this  way,  we  might  as  well  face  the  fact  that  as  labor  has 
become  stronger  and  better  organized,  as  other  economic  groups  in 
the  country  are  becoming  better  organized,  too,  that  there  is  going  to 
be  an  increased  demand  on  the  part  of  labor,  and  I  think  on  the  part 
of  farmers,  too,  and  rightly  so,  for  a  greater  share  of  the  wealth  that 
is  created  by  their  labor,  and  that  we  can't  have  that  within  a  private 
property  economy  without  having,  what  the  critics  say,  socialism, 
because  that  is  the  last  thing  I  want,  but  to  avoid  socialism  we  have 
got  to  develop  these  techniques  of  free  collective  bargaining  without 
weakening  the  position  of  labor  at  the  same  time,  so  there  can  be  a 
broader  base  of  distribution  of  the  income  resulting  from  the  labor 
of  farmers  and  others. 

Mr.  LaGuardia.  I  will  put  it  stronger.  It  is  the  last  hope  of  main- 
taining what  we  now  call  free  enterprise.  I  think  we  can  maintain  it 
for  the  next  50  or  75  years.  Beyond  that,  I  do  not  know.  I  think  we 
can  maintain  it  for  50  or  75  years.  If  labor  is  weakened,  while  there 
will  be  a  carnival  of  speculation  and  laissez  faire  in  industry,  the 
pendulum  will  swing  the  other  way  all  of  a  sudden  and  then  you  will 
get  what  we  are  all  seeking  to  avoid. 

Senator  Ball.  Any  further  questions  ? 

Senator  Murray.  Mr.  LaGuardia,  we  have  a  resolution  pending 
before  the  committee  proposing  a  commission  such  as  you  have  testified 
about  this  morning.  You  feel  that  great  changes  have  taken  place  in 
this  country  in  the  last  40  years  and,  in  fact,  industry  has  become 
almost  totally  collectivized.  The  economists  have  talked  about  that 
for  many  years.  You  feel  that  labor  is  entitled  to  strengthen  itself 
by  having  some  one  top  organization  that  may  be  able  to  protect  itself 
in  conflict  with  management.  You  also  feel  in  order  to  find  out  how 
we  should  handle  these  special  problems  we  should  have  an  agency 
studying  the  whole  economic  and  labor  relations  situation. 

You  also  feel  that  we  cannot  act  on  the  few  emergencies  and  then 
undertake  to  change  all  the  laws  that  are  built  up  in  this  country. 
Is  that  right? 

Mr.  LaGuardia.  No  matter  what  is  done,  and  with  the  best  inten- 
tion— no  one  questions  the  sincerity  of  anyone — but  legislation  now 
that  would  seek  correction  of  some  of  these  spontaneous  and  isolated 
instances  would  be  very  harmful,  and,  gentlemen,  you  must  always 
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think,  in  seeking  to  control  labor,  how  are  you  going  to  enforce  it? 
If  the  coal  miners  do  not  want  to  work,  all  the  injunctions  in  the 
world  will  not  mine  coal  to  help  a  tenement  in  my  city.  It  requires  a 
study,  a  great  deal  of  study.  After  that  I  think  a  great  deal  can  be 
brought  in,  not  through  legislation,  but  through  understanding  such 
a  situation.  I  think  a  6  months'  study,  with  all  the  facts  we  have, 
could  do  a  world  of  good. 

What  we  need  in  this  country  is  to  increase  production.  We  have 
to  increase  production.  We  have  new  responsibilities,  They  are 
coming  in  every  day.  If  we  are  going  to  meet  the  responsibilities  we 
certainly  have  to  increase  our  production.  That  is  why  sometimes  I 
am  not  in  full  agreement  with  labor  on  any  situation  which  tends  to 
decrease  production.  That  goes  for  farming,  too.  I  think  we  ought 
to  produce  everything  that  God  intended  our  fertile  soil  to  produce 
in  this  country.  We  need  it.  The  world  needs  it.  It  is  wrong  to 
say  that  one  side  is  entirely  wrong  and  the  other  side  is  always  right. 
That  is  not  so.  There  have  been  mistakes  made  by  both  sides  within 
the  last  24  or  30  months.  I  do  not  want  to  go  backward.  I  want  to 
go  forward. 

Senator  Ellender.  What  protection  would  you  give  to  the  farmer 
to  assure  him  a  profit  on  what  he  produces ? 

Mr.  LaGuardia.  I  would  give  him  parity,  and  I  would  not  quibble 
about  it  one  bit.  I  would  take  away  all  speculation  and  gambling  in 
food.  I  would  do  what  Great  Britain  did  with  wheat  and  cotton. 
They  have  closed  their  exchanges. 

Senator  Ellender.  You  would  advocate  a  sort  of  Government  con- 
trol ? 

Mr.  LaGuardia.  I  am  not  afraid  to  say  it,  yes. 

Senator  Ellender.  Now,  you  stated  a  moment  ago  that  3^011  thought 
something  should  be  done  to  correct  secondary  boycotts  and  jurisdic- 
tional strikes. 

Mr.  LaGuardia.  I  know  something  about  jurisdictional  strikes. 

Senator  Ellender.  Did  you  study  the  bills  we  have  before  us  in 
which  some  effort  is  being  made  to  correct  that  evil? 

Mr.  LaGuardia.  I  do  not  know  what  remedy  you  provide. 

Senator  Ellender.  There  are  several  bills  that  have  outlawed  both 
jurisdictional  strikes  and  secondary  boycotts. 

Mr.  LaGuardia.  After  you  outlaw  them,  then  what  do  you  do? 

Senator  Ellender.  Uncler  the  bill  I  have  proposed  we  deny  the 
rights  under  the  Wagner  Act. 

Have  you  any  suggestions  to  make  as  to  how  the  situation  eouM  be 
handled  ? 

Mr.  LaGuardia.  That  is  what  requires  study,  as  I  said  before. 

Senator  Ellender.  We  have  been  studying  this  for  10  years  now. 
It  has  been  with  us  for  at  least  10  years  that  I  know  about.  That 
has  been  the  argument  of  many  witnesses  who  came  before  us,  that 
what  we  need  is  studv,  study,  and  study. 

Mr.  LaGuardia.  We  do. 

Gosh,  the  Norris  anti-injunction  bill  was  not  drafted  overnight. 
That  underwent  change  after  change  for  10  years. 

To  get  back  to  this  jurisdictional  question 

Senator  Ellender.  That  has  existed  to  your  knowledge  for  how 
long  in  New  York? 
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Mr.  LaGuardia.  Ever  since  I  have  had  anything  to  do  with  it. 

Senator  Ellender.  Have  you  worked  out  a  remedy  ? 

Mr.  LaGuardia.  No. 

Senator  Ellender.  You  certainly  do  not  need  facts  there.  You 
have  had  actual  experience.  What  this  committee  would  like  to  have 
is  some  method  from  you  or  solution  as  a  result  of  your  experience. 

Mr.  LaGuardia.  Where  a  dispute  exists  over  which  the  employer 
has  no  control  or  over  which  he  has  no  means  of  settling,  then  I  believe 
the  depriving  of  certain  privileges  enjoyed  would  help.  We  need 
more  than  that.  We  need  a  powerful  central  organization  to  go  down 
and  take  the  charter  away  from  that  union. 

Senator  Ellender.  Would  you  want  to  do  it  legally  ? 

Mr.  LaGuardlv.  No. 

Senator  Ellender.  You  want  them  to  do  it  voluntarily  ? 

Mr.  LaGuardia.  You  have  to  do  it  that  way.  You  cannot  do  it 
legally. 

Senator  Ellender.  That  is  what  Mr.  Murray  suggested  the  other 
day,  that  he  and  Bill  Green  get  together  and  settle  jurisdictional 
strikes  and  find  some  method  of  meeting  the  situation. 

Mr.  LaGuardia.  The  only  way  they  can  do  that  is  to  take  the  top 
floor  of  a  hotel  in  Atlantic  City  or  someplace,  cut  all  the  telephone 
wires,  lock  the  door,  and  throw  the  key  away,  and  stay  there  until 
they  settle  it. 

Senator  Ellender.  And  give  each  a  pair  of  boxing  gloves. 

Mr.  LaGuardia.  That  is  the  way  I  settled  some  strikes. 

Senator  Ball.  Thank  you,  Mr.  LaGuardia. 

(Mr.  LaGuardia  submitted  the  following  statement  for  the  record :) 

F.  H.  LaGuardla  Made  Purlic.  Sunday  Evening.  June  16, 194f>,  a  Tentative  Plan 
fob  the  Settlement  of  Labor  Disputes.  In  Making  Same  Public.  He  Stressed 
That  He  Was  Doing  So  in  Order  to  Stimulate  Discussion  Toward  Finding 
a  Just  and  Fair  Plan  to  Meet  Present  Unsettled  Conditions 

the  laguabdia  plan 

The  time  has  arrived  when  proper  machinery  and  new  technique  for  the  settle- 
ment of  labor  disputes  must  be  provided.  The  Norris-LaGuardia  Act  established 
the  risrhts  of  labor.  The  "yellow  dog"  contract  is  a  thing  of  the  past.  The  right 
to  strike  has  been  recognized.  No  one  questions  that  today.  Collective  bargain- 
ing has  been  accepted  in  law  and  in  practice. 

Sufficient  time  to  provide  experience  has  elapsed  from  the  day  when  organized 
labor  had  no  rights,  when  the  power  of  the  courts  was  misused  and  abused  to 
suppress  the  rights  of  workingmen,  when  the  demands  of  labor  were  answered 
with  the  policeman's  night  club.  We  have  readied  maturity,  and  therefore  it  is 
necessary  to  act  in  an  adult  manner.-  As  the  abuses  of  old  were  abolished,  so 
must  new  methods  of  abuse  be  prevented.  Duress,  unreasonableness,  irrespon- 
sibility have  no  p'ace  in  labor-management  relations  in  our  country.  That,  of 
course,  applies  to  both  sides. 

Agreements  entered  into  through  the  processes  of  collective  bargaining  must 
be  respected  and  maintained  by  both  sides.  A  plan  for  the  settlement  of  disputes, 
when  direct  negotiation  or  conciliation  fails  or  arbitration  is  rejected,  must  be 
provided.  The  source  of  such  adjudication  must  have  the  respect  and  confidence, 
not  only  of  labor  and  management,  but  of  the  entire  country.  A  way  must  be 
found  to  limit  interruption  of  production  or  services  where  the  health,  life,  or 
safety  of  the  people  is  involved.  Speedy  adjudication  must  be  provided  where 
the  economy  of  the  entire  country  may  be  affected. 

Based  on  past  history,  present  unsettled  conditions  and  techniques  developed 
since  the  Norris-LaGuardia  and  Wagner  Acts,  the  following  is  presented  for  the 
purpose  of  discussion  as  a  plan  for  the  settlement  of  labor  disputes: 

1.  There  shall  be  established  a  separate  court  to  be  known  as  the  United 
States  Industrial  Court.    There  shall  be  four  such  courts,  permanently  lo- 
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cated  in  four  geographical  sections  of  the  country,  with  as  many  parts  as 
further  study  may  indicate  are  necessary. 

2.  The  judges  of  such  court  shall  be  appointed  by  the  President,  with  the 
advice  and  consent  of  the  Senate,  from  a  panel  selected  and  approved  by  the 
Supreme  Court  of  the  United  States,  selected  from  the  present  sitting  judges 
not  over  the  age  of  55,  with  at  least  5  years  judicial  experience  of  the  United 
States  district  court,  and  from  judges  of  State  courts  having  unlimited 
civil  jurisdiction. 

3.  Each  court  shall  consist  of  three  members. 

4.  Tiie  salary  of  the  judges  shall  be  fixed  so  as  to  net  $17,500  a  year. 

5.  Tenure  shall  be  for  life. 

6.  In  order  to  qualify,  each  appointee  shall  file  with  the  clerk  of  the 
Supreme  Court  a  pledge  in  affidavit  form  that  he  will  not  run  for  public  office 
within  5  years  of  resignation  or  removal,  that  he  will  engage  in  no  other 
remunerative  activity,  that  he  will  not  lecture,  broadcast,  write,  or  otherwise 
engage  in  any  extrajudicial  activity. 

7.  The  judicial  districts  shall  cover  the  Northeast,  South,  the  Middle  West, 
and  the  Far  West  of  continental  United  States. 

8.  There  shall  be  one  appellate  court  located  in  the  city  of  Washington, 
composed  of  three  members  in  the  same  manner  appointed,  except  that  they 
shall  be  selected  from  sitting  members  of  the  United  States  circuit  courts 
of  appeal  or  from  State  appellate  courts  of  last  appeal.  Appeal  to  such 
court  shall  be  by  certiorari  and  limited  to  specific  causes  to  be  defined  by 
Congress. 

9.  There  shall  be  an  Industrial  Court  Administrative  Office  in  the  city  of 
Washington  where  all  notices  of  disputes  shall  be  filed  and  where  all  records 
shall  be  kept.  The  Administrator  of  said  office  will  bring  such  cases  to  the 
attention  of  the  appropriate  court  and  calendar  the  case  for  hearing. 

10.  The  judges  of  the  court  are  not  to  have  any  secretary,  clerk,  or  per- 
sonnel. They  shall  be  expected  to  hear  the  cases  themselves  and  themselves 
to  decide.  The  parties  to  the  controversy  will  furnish  the  necessary  per- 
sonnel for  each  case. 

11.  Judgment  shall  contain  findings  of  facts  and  definite  decisions  on  the 
issues  involved.     Explanations  and  opinions  are  to  be  omitted. 

Disputes  may  be  brought  to  the  industrial  court  in  any  of  the  following  cases : 

1.  On  consent  of  both  sides. 

2.  By  either  side  after  a  strike  has  been  in  effect  5  calendar  days,  or  after 
failure  or  rejection  of  conciliation,  arbitration,  or  direct  settlement. 

3.  On  filing  a  notice  of  dispute  and  application  for  settlement  by  the  court, 
the  lock-out  or  the  strike  shall  be  suspended  and  the  establishment  open 
for  operation  or  the  men  return  to  work,  as  the  case  may  be. 

4.  Any  increase  of  wages  or  other  benefits  shall  be  retroactive  from  the 
date  of  return  to  work. 

5.  The  case  shall  not  be  heard  until  operations  are  resumed. 

In  the  case  of  industry  or  services  where  the  public  health,  life,  or  safety  is 
involved,  notice  of  strike  or  lock-out  shall  be  filed  with  the  Administrator  at 
least  20  days  before  the  effective  date. 

If  after  notice  is  served  as  hereinabove  provided,  the  management  refuses  to 
submit  its  case  to  the  court,  it  shall  be  required  to  pay  to  its  employees  an 
amount  equal  to  unemployment-insurance  benefits  paid  for  such  industry  and 
in  such  State  during  the  continuance  of  the  strike  and  until  settlement. 

If  labor  refuses  to  submit  to  such  court,  it  shall  not  be  entitled  to  receive  any 
retroactive  increase  of  wages  or  benefits,  and  it  shall  not  be  entitled  to  any 
unemployment-insurance  payments  until  such  time  as  eligibility  is  reacquired 
by  employment. 

Procedure  in  said  court  shall  be  within  the  discretion  of  the  court. 

It  may  proceed  by  conference  or  consultation  or  fact-finding  or  hearings  or  in 
any  way  that  it  deems  best  to  ascertain  all  of  the  facts  necessary  to  reach  a  just 
and  fair  decision.  Technicalities  accepted  in  court  procedure  need  not  be  binding 
on  said  court. 

The  court  shall  render  decisions  within  30  days  after  the  termination  of  hear- 
ings. 

Decisions  are  to  be  made  public  and  binding  on  both  sides  of  the  controversy. 

If  management  refuses  to  abide  by  a  decision  no  deductions  of  labor  cost  shall 
be  permitted  in  establishing  corporate  or  personal  income  tax.  It  shall  be  held 
liable  for  losses  suffered  by  individual  or  an  organization  for  failure  to  comply 
with  the  decision  of  the  court. 
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If  labor  refuses  to  abide  by  the  decision  of  the  court  it  shall  forfeit  all  rights 
of  unemployment  insurance  hem  fits  until  eligibility  is  reestablished  and  shall 
not  be  entitled  to  privileges  and  benefits  now  provided  where  a  labor  dispute 
exists. 

The  aggrieved  party  may  enter  a  judgment  against  the  defaulting  party  that 
no  labor  dispute  exists  within  the  meaning  of  any  existing  law.  The  management 
or  the  labor  organization  shall  be  liable  for  damages,  as  the  case  may  be. 

Resort  may  be  made  to  the  court  at  any  time  during  the  term  covered  by  a 
decision  for  clarification  or  interpretation  where  differences  in  construction  may 
arise.  Notice  shall  be  given  by  either  side  that  provisions  of  the  decision  require 
clarification.  Such  matters  will  be  heard  informally  and  expeditiously,  and 
prompt  decisions  shall  be  rendered.  Decision  shall  be  for  a  period  of  1  year. 
Long-term  agreements  may  be  rendered  on  consent  of  both  parties.  Provision 
may  be  made  in  long-term  agreements  for  review  by  the  same  court  on  consent 
of  both  sides  or  on  application  of  either  side,  if  decision  contains  such  provision. 

In  cases  where  either  side  breaks  the  agreement  or  any  part  thereof  the  injured 
side  may  bring  the  matter  immediately  to  the  court  having  jurisdiction,  and  all 
the  remedies  provided  for  failure  to  abide  shall  be  applicable  to  the  aggrieved 
party. 

I  admit  that  there  are  some  novel  provisions  in  the  make-up  of  this  court.  In 
the  first  place,  it  is  absolutely  necessary  to  have  judges  of  unimpeachable  integ- 
rity, experience,  and  judicial  temperament.  The  method  of  selection  suggested 
seeks  to  meet  objections  raised  by  management  and  labor  from  time  to  time. 
There  are  over  190  Federal  and  about  1,500  State  court  judges  from  which  to 
select.  Both  sides  would  have  an  opportunity  to  file  objections  when  the  names 
are  before  the  Senate  for  confirmation.  It  is  necessary  to  provide  economic 
security  and  life  tenure  to  avoid  uncertainty  and  the  temptation  to  gain  popu- 
larity and  run  for  office  or  exploit  the  office  by  extrajudicial  activities.  It  is  also 
imperative  to  have  men  of  such  mental  capacity  able  to  hear  and  determine  a 
case  for  themselves,  avoiding  the  need  of  court  clerks  and  secretaries,  who  in 
turn  would  be  subjected  to  the  same  temptations. 

Strict  legal  formalities  and  ancient  technicalities  of  the  rules  of  evidence  are 
intentionally  not  made  binding,  in  order  to  enable  the  court  to  secure  all  of  the 
information  and  get  right  to  the  source  without  long-drawn  sessions. 

It  will  be  seen  that  every  safeguard  of  inherent  rights  have  been  provided  for 
both  sides.  All  labor  disputes  are  eventually  settled,  and  therefore  an  orderly 
established  procedure  cannot  reasonably  be  found  objectionable.  The  courts  are 
provided  as  a  means  of  last  resort. 

Any  strike  lasting  over  5  days  causes  losses  to  both  sides.  In  many  instances, 
long  strikes  create  greater  loss  than  all  the  increased  wages  and  benefits  that 
might  eventually  be  gained.  A  survey  of  recent  strikes  will  show  that  the  settle- 
ment eventually  reached  could,  with  reasonableness,  have  been  reached  within  a 
few  days  after  the  strike.  It  would  also  perhaps  show  that  responsibility  is 
about  equally  divided  between  management  and  labor. 

The  plan,  as  submitted  for  discussion,  is,  of  course,  susceptible  to  perfecting 
amendments  and  modifications. 

This  plan,  of  course,  requires  legislation  on  the  part  of  Congress. 

Senator  Ball.  Our  next  witness  is  Mr.  Gerard  D.  Reilly. 

•STATEMENT  OF  GERARD  D.  REILLY,  ATTORNEY  AT  LAW, 
WASHINGTON,  D.  C. 

Mr.  Reilly.  Mr.  Chairman  and  members  of  the  committee,  with 
the  possibility  of  another  series  of  industry-wide  stoppages  casting 
its  shadow  over  our  economy,  Congress  is  quite  properly  making  one 
of  its  first  orders  of  business  an  examination  of  the  adequacy  of  our 
present  Federal  statutes  on  the  subject  of  industrial  relations. 

Early  last  spring  when  the  subject  of  revision  of  our  labor  laws  was. 
before  you,  the  committee  in  deciding  against  pressing  for  new  legis- 
lation pointed  out  in  its  report  to  the  testimony  of  certain  witnesses, 
who  drawing  an  analogy  to  the  industrial  unrest  which  plagued  the 
history  of  the  country  from  1919  to  1921,  contended  that  a  rash  of 
strikes  could  always  be  expected  at  the  end  of  any  war. 
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Altliougli  the  industrial  warfare  of  that  period  was  on  such  a  rela- 
tively small  scale  that  this  analogy  seems  superficial,  it  must  be  said 
that  there  are  certain  resemblances  between  the  two  periods. 

It  seems  to  me,  however,  that  the  inference  that  Congress  should 
therefore  sit  tight  in  the  hope  that  things  will  simmer  down  is  a  non 
sequitur.  As  a  result  of  the  Congress  of  a  generation  ago  taking  that 
attitude,  labor  unions  were  effectively  crippled  at  a  period  coinciding 
with  the  great  expansion  of  mass  industry  with  a  concentration  of 
power  and  policy  m  the  hands  of  a  relatively  few  corporations.  This 
phenomenon  was  reflected  in  a  revival  of  industrial  warfare  during 
the  depression  which  led  Congress  to  outlaw  yellow-dog  contracts  and 
the  abuses  of  the  labor  injunction  in  the  Norris-LaGuardia  Act,  and 
later  by  passing  the  Wagner  Act  to  give  affirmative  encouragement  to- 
the  organization  of  employees. 

This  page  of  history  therefore  suggests  not  a  hands-off  attitude 
by  Congress  in  the  present  crisis,  but  a  thoughtful  attempt  to  assess 
the  extent  to  which  our  present  laws  have  tipped  the  scales  too  danger- 
ously the  other  way,  and  if  so  to  correct  their  lopsided  and  inequitable 
aspects  before  another  depression  puts  an  undue  burder  upon  our 
social  fabric. 

I  should  say  that  I  have  had  some  experience  in  connection  with  the 
drafting  of  most  of  the  legislation  in  the  thirties  when  I  was  solicitor 
of  the  Labor  Department  and  had  the  honor  of  being  detailed  to  this 
committee  at  various  times,  and  then  during  the  past  5  years,  until 
the  month  of  August,  I  have  been  a  member  of  the  National  Labor 
Relations  Board.  So,  in  both  positions  I  have  had  an  opportunity 
to  see  the  national  picture  and  to  observe  to  some  extent  the  way  the 
tides  have  been  shifting. 

In  a  number  of  opinions  which  I  wrote  as  a  member  of  the  Labor 
Relations  Board  I  pointed  out  certain  inconsistencies  between  the 
Wagner  Act  and  the  Norris-LaGuardia  Act  which  tended  to  bring 
about  an  unbalance  of  conflicting  forces  and  in  various  articles  sug- 
gested certain  reforms  which  I  thought  the  Board  might  undertake 
in  its  rules  of  decisions  and  regulations,  as  well  as  reforms  which  Con- 
gress might  adopt  to  make  more  effective  the  basic  policies  of  the  Wag- 
ner Act  by  eliminating  the  inconsistencies  with  other  laws. 

As  my  former  colleague,  Mr.  Herzog,  said  when  he  testified  yester- 
day, I  have  always  been  a  strong  defender  of  the  Wagner  Act.  I 
believe  it  is  just  as  necessary  today  as  at  the  time  it  was  passed.  That 
does  not  mean  that  I  feel  that  the  act  should  not  be  amended  to  adapt 
it  to  present-day  industrial  conditions,  so  that  the  system  which  the 
act  envisaged  should  be  implemented  and  applied  evenhandedly  to 
all  economic  groups. 

I  intend  today  to  devote  myself  to  some  of  the  provisions  embodying 
those  ideas  in  S.  360  and  S.  55  which  have  been  somewhat  over- 
shadowed by  the  controversy  centering  upon  S.  133,  the  closed-shop 
bill,  and  S.  105,  the  bill  directed  at  industry-wide  bargaining. 

An  era  of  powerful  unions  does  not  mean  that  a  universal  system  of 
compulsory  arbitration  is  desirable.  Indeed,  unless  there  can  be  legis- 
lative formulation  of  the  standards  by  which  an  arbitrator  should  be 
guided,  there  is  grave  doubt  as  to  the  wisdom  of  having  the  law  en- 
courage arbitration  of  issues  which  cannot  be  resolved  by  reference  to 
the  terms  of  a  collective  agreement.     It  does  suggest,  however,  the 
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need  <>f  establishing  a  national  labor  court  independent  of  the  Execu- 
tive branch,  vested  with  the  power  to  prevent  the  kind  of  activity  on 
the  part  of  officials  of  either  management  or  trade  unions  which  Con- 
gress defines  as  contrary  to  the  public  interest. 

Senator  Smith.  Does  that  mean  you  would  make  that  board  a  labor 
court,  so  to  speak,  and  give  it  judicial  functions  and  not  investigative 
functions? 

Mr.  Reilly.  I  would  transfer  the  investigative  and  prosecution 
functions  to  some  other  agency  of  the  Government,  either  a  division 
in  the  Department  of  Justice,  as  S.  360  proposes,  or  a  division  in  the 
Department  of  Labor,  and  have  the  head  of  the  division  a  statutory 
officer  appointed  by  the  President  and  confirmed  by  the  Senate.  Then 
there  would  be  a  responsible  officer  of  the  Government  whom  Congress 
and  the  public  can  hold  responsible  for  the  investigative  and  prosecut- 
ing policies  under  the  act. 

Senator  Ellender.  What  about  the  enforcement  of  the  Board's 
rulings,  would  you  leave  that  as  it  is  or  would  you  make  it  so  that  the 
Board's  rulings  could  be  carried  out  on  its  own  ? 

Mr.  Reilly.  Well,  I  would  think  eventually  that  is  the  desirable 
reform. 

Senator  Ellender.  Why  do  you  say  eventually?  You  would  not 
do  it  now  ? 

Mr.  Reilly.  None  of  the  present  bills  propose  that.  I  feel  that  if 
the  Board  had  no  investigating  or  prosecuting  functions,  it  should  be 
like  The  Tax  Court. 

Senator  Morse.  You  are  dealing  with  a  point  that  bothers  me.  I 
have  long  thought  that  we  ought  to  do  something  about  separating 
functions  in  administrative  tribunals.  You  propose  to  put  the  prose- 
cuting functions  and  investigative  functions  of  the  National  Labor 
Relations  Board  in  the  Department  of  Justice.  The  thing  that  dis- 
turbs me  is  that  the  administrative  procedure  we  adopted  last  year  in 
the  Seventy-ninth  Congress,  after  years  of  study,  has  been  generally 
accepted  by  the  legal  profession  of  the  country  as  a  very  good  one. 
If  we  make  an  exception  in  the  case  of  the  National  Labor  Relations 
Board,  then,  we  would  be  putting  ourselves  in  the  position  of  trying 
to  avoid  doing  that  in  all  other  administrative  functions.  Would  you 
do  it  with  the  Federal  Trade  Commission?  Would  you  do  it  with  the 
Interstate  Commerce  Commission? 

Mr.  Reilly.  The  Administrative  Procedure  Act  had  little  or  no 
effect  upon  the  procedure  of  the  National  Labor  Relations  Board. 

There  is  a  very  interesting  article  by  a  member  of  the  legal  staff  of 
the  Board  on  the  revised  regulations  under  the  Administrative  Pro- 
cedure Act  in  the  American  Bar  Journal. 

The  chief  impact  of  the  Administrative  Procedure  Act  was  on  agen- 
cies which  have  what  is  called  rule-making  power  as  distinguished 
from  fact-finding  power.  The  agencies  which  had  power  to  hold 
hearings  and  make  findings  subject  to  judicial  review  were  not  very 
much  affected.  The  Federal  Trade  Commission  is  kind  of  between 
the  two.  That  agency  does  not  have  what  is  ordinarily  called  legis- 
lative power,  but  it  has  broad  power  to  define  an  unfair  trade  practice 
in  its  complaints. 

The  National  Labor  Relations  Board  has  a  volume  of  cases  run- 
ning in  the  neighborhood  of  10,000  a  year.    The  Board  members  almost 
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never  pass  upon  a  complaint  before  it  is  issued.  That  power  is  almost 
completely  delegated  to  the  staff.  So,  the  Board,  for  practical  pur- 
poses, does  not  perform  any  function  itself  except  the  judicial  one. 
Nevertheless,  it  has  the  responsibility  of  the  field  staff,  since  it  has 
the  power  of  appointment  over  them.  Congress  holds  the  Board 
responsible  for  anything  that  happens  in  the  field.  A  large  part  of 
the  time  of  the  members  is  spent  in  investigating  charges  about  the  field 
staff  which  have  been  brought  to  the  Board's  attention.  But  the  more 
important  kind  of  field  supervision,  which  is  the  passing  upon  the 
complaints,  is  almost  never  done.    There  is  not  time  for  it. 

Senator  Morse.  I  was  working  on  a  proposal — I  have  not  given  it 
up  yet — for  setting  up  an  administrative  director  within  the  Board's 
organization  to  handle  so-called  administrative  and  prosecution  prob- 
lems. Apparently,  under  the  Administrative  Procedures  Act.  the 
National  Labor  Relations  Board  was  in  about  the  best  position  of  all 
the  administrative  tribunals  as  far  as  compliance  is  concerned.  Few 
changes  in  the  rules  were  really  necessary  to  comply  with  the  very  type 
of  procedure  that  the  Seventy-ninth  Congress  thought  we  ought  to 
adopt  in  these  tribunals  which,  as  I  say,  various  bar  committees  worked 
on  for  years,  and  aid  down  as  a  model  act.  That  has  kind  of  shaken 
me  a  bit  in  my  previously  held  view  as  to  the  desirability  of  setting 
up  an  administrative  director. 

I  think  in  a  speech  you  commented  to  the  effect  that  after  all,  the 
procedure  of  the  National  Labor  Relations  Board  was  almost  a  model 
of  virtue  in  this  respect  of  separating  these  functions  in  its  own 
organization. 

Mr.  Reilly.  You  are  probably  referring  to  a  paper  I  read  about  2 
weeks  ago  at  the  Administrative  Procedure  Institute  at  New  York 
University.  In  that  paper  I  also  pointed  out,  because  of  the  explosive 
character  of  labor  relations  and  the  suspicion  on  the  part  of  most 
litigants  that  there  is  collaboration  between  the  prosecuting  staff  and 
the  Board,  that  it  would  be  much  more  desirable  in  the  case  of  the 
Board  if  the  functions  were  separated. 

Senator  Morse.  I  did  not  know  about  that  statement.  I  thought 
I  had  read  somewhere  where  you  had  defended  this  administrative 
procedure  of  the  Board,  so  far  as  judicial  functions  were  concerned. 

Am  I  right  in  stating  that  the  Board  has  not  had  to  change  very 
many  rules  in  order  to  comply  with  the  law  that  Congress  has  already 
passed  on  this  subject? 

Mr.  Reilly.  That  is  correct. 

S?nator  Morse.  I  would  like  to  look  for  a  minute  at  this  suggestion 
you  have  made  with  regard  to  transferring  it  to  the  Department  of 
Justice.  Do  you  think  our  experience  with  the  Department  of  Justice 
in  taking  over  prosecuting  functions  in  these  matters  that  usually  fall 
on  administrative  tribunals  has  been  very  good,  as  evidenced  by  the 
experience  in  the  NRA  days?  As  I  recall  it,  in  the  case  of  that  law 
we  did  not  get  very  many  prosecutions  by  the  Department  of  Justice. 

We  talk  about  delays.  I  do  not  know  whether  you  get  longer  delays 
in  prosecutions  under  the  NLRB  than  you  get  through  the  Department 
of  Justice. 

The  administrative  tribunal  is  in  position  to  act  much  more  quickly, 
as  you  point  out,  if  given  the  necessary  budget  to  do  the  job.  It 
understands  the  problem.    It  can  go  right  in  on  it,  whereas  the  De- 
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partment  of  Justice  has  to  do  quite  a  bit  of  duplicating,  it  seems  to 
me,  in  finding  out  what  the  problems  are,  and  with  a  purely  legal 
staff  which  was  developed  for  other  purposes  than  carrying  out  the 
objectives  of  such  an  act  as  this. 

Mr.  Reilly.  Well,  the  plan  which  S.  360  has  in  mind  bears  no  re- 
semblance at  all  to  the  system  which  existed  during  the  NRA  period. 
During  that  period  when  the  Labor  Board  referred  a  case  to  the 
Department  of  Justice,  it  did  not  refer  it  to  a  specialized  division 
which  was  in  charge  of  investigating  and  prosecuting  those  complaints. 
They  were  just  referred  over  there  and  then  farmed  out  to  the  United 
States  attorneys,  and  the  United  States  attorneys  were  pretty  slow  in 
getting  around  to  them.  There  was  one  great  reason  for  that.  That 
was  the  constitutional  doubt  which  shadowed  the  whole  history  of 
the  NRA. 

The  suggestion  in  S.  360,  you  see,  would  transfer  the  Board's  field 
staff,  as  well  as  the  staff  of  lawyers  who  deal  with  enforcement  func- 
tions in  the  circuit  courts  of  appeal.  So,  there  would  not  be  any 
delay  of  that  sort. 

Senator  Morse.  If  you  transferred  these  functions  as  proposed, 
there  would  be  no  assurance  that  under  your  Department  of  Justice 
set-up,  as  time  goes  by,  and  very  shortly,  the  personnel  of  that  transfer 
would  change,  unless  you  have  a  Department  of  Justice  that  has  the 
degree  of  interest  in  and  understanding  of  labor  problems  that  you 
get  under  the  administrative  law  approach  to  these  problems.  All 
I  am  trying  to  do  is  get  your  point  of  view  on  it. 

Mr.  Reilly.  I  would  be  just  as  inclined  to  see  it  in  the  Department 
of  Labor  as  in  the  Department  of  Justice. 

Senator  Morse.  Why  not  have  the  whole  Board  in  the  Depart- 
ment of  Labor  ?  Why  should  we  separate  them  ?  The  argument  has 
been  made  that  we  should  not  have  these  separate  agencies. 

'  Mr.  Reilly.  I  think  there  is  a  good  deal  that  can  be  said  against  dis- 
tributing all  of  the  labor  problems  piecemeal  among  different  agencies, 
as  has  been  done  for  some  years.  But,  I  think  in  view  of  the  fact  that 
the  Board's  decisions  could  only  be  reviewable  by  the  courts,  un- 
less the  act  was  amended  so  it  could  be  reviewed  by  the  Secretary, 
which  probably  there  would  be  very  little  support  for,  it  would 
be  purely  a  useless  appendage  under  those  circumstances.  I  would  see 
no  objection  to  there  being  a  division  in  the  Department  of  Labor 
headed  by  an  officer  appointed  by  the  President  and  confirmed  by  the 
Senate  whose  sole  duty  would  be  to  handle  investigations  and  prose- 
cutions arising  under  the  Wagner  Act.  That  was  the  thought  about 
the  Department  of  Justice.  Instead  of  a  case  just  being  referred  to 
claims  or  antitrust,  and  no  one  having  any  responsibility  for  it,  it 
would  go  to  a  division,  to  a  particular  assistant  attorney  general 
whose  only  statutory  duty  would  be  under  the  Wagner  Act.  That  is 
the  proposal  contained  in  S.  360. 

Senator  Morse.  The  proposal  in  S.  360  does  represent  a  radical 
departure  from  our  whole  administrative  law  approach  of  dealing 
with  those  things  that  fall  within  the  jurisdiction  of  administrative 
tribunals.  In  this  particular  law  you  do  propose  an  entirely  new  ad- 
ministrative approach  from  what  is  called  for  under  the  Administra- 
tive Procedure  Act,  which  Congress  has  already  adopted. 
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Mr.  Reilly.  I  am  not  sure,  Senator,  in  view  of  the  fact  that  the  act 
was  so  precisely  written  that  the  Board's  functions  were  primarily 
fact-finding  functions,  that  a  more  proper  analogy  is  to  adminis- 
trative agencies  which  have  rule-making  powers  or  which  have  a 
broad  mandate  in  the  economic  field,  like  the  Federal  Trade  Com- 
mission, but  the  closest  analogy  would  be  to  the  Board  of  Tax  Appeals, 
in  which  the  Commissioner  of  Internal  Revenue  has  investigative 
and  prosecution  functions,  while  the  questions  of  fixing  assessments 
on  tax  returns  are  tried  before  an  independent  agency.  The  Board 
of  Tax  Appeals  does  not  have  any  investigative  or  prosecuting 
functions. 

It  was  a  great  many  years  before  Congress  conferred  upon  the 
Board  of  Tax  Appeals  the  status  of  a  court.  After  the  Board  had 
been  in  existence  for  15  or  20  years  as  a  specialized  tribunal,  Congress 
did  make  a  court  of  it. 

Senator  Morse.  I  do  think  in  the  case  of  the  Board  of  Tax  Appeals 
that  even  from  the  very  beginning  the  functions  were  really  those  of  a 
court  rather  than  of  an  administrative  tribunal.  All  we  did  was  finally 
recognize  the  reality  that  the  Board  of  Tax  Appeals  is  in  fact  a  court. 
Certainly,  the  National  Labor  Relations  Board  has  not  been  set  up, 
and  has  not  functioned,  as  a  court.  It  certainly  falls  within  the  type 
of  tribunal  that  we  had  in  mind  when  we  passed  the  Administrative 
Procedures  Act. 

I  just  do  not  think  we  can  ever  turn  back  to  that  period  in  American 
legal  history  when  we  tried  to  settle  labor  disputes  by  an  out-and-out 
court  system.  "We  have  got  to  have  this  administrative  process.  We 
must  have  the  type  of  guaranties  that  I  think  we  tried  to  establish 
in  the  Administrative  Procedure  Act  of  1947. 

This  evolution  has  presented  a  study.  It  is  forcing  me  to  do  some 
rethinking  on  the  application  of  the  doctrine  of  separation  of  powers. 

Mr.  Reilly.  I  think  you  have  covered  the  point  very  well. 

Congress,  in  1939,  I  believe,  by  a  rider  on  the  appropriations  bill, 
prevented  the  Board  from  having  any  economic  staff.  So,  actually 
its  decisional  functions  are  the  functions  which  you  would  expect  of  a 
court  rather  than  administrative  agency. 

Senator  Morse.  I  am  not  so  sure  that  is  not  the  weakness  of  the 
act.  I  am  not  so  sure  that  we  should  not  change  it  so  it  would  pro- 
vide an  economic  staff.  If  we  broaden  the  jurisdiction  of  the  Board, 
there  is  going  to  be  more  need  for  an  economic  staff. 

Mr.  Reilly.  I  think  that  is  possibly  true.  This  staff  had  been  re- 
moved before  I  came  to  the  Board  myself.  So,  I  can  not  state  with 
any  experience  how  it  functioned. 

Generally  speaking,  the  amendments  in  S.  360  should  be  in  the 
direction  of  making  the  Board  serve  all  economic  groups  as  well  as 
one.  It  would  thereby  become  a  forum  to  which  management  as  well 
as  labor  could  resort. 

The  principal  statute  which  the  Board  administers  today  is  the 
National  Labor  Relations,  or  Wagner  Act,  passed  in  1935.  Daspite 
the  experimental  character  of  this  measure  and  the  recurrent  flurries 
of  congressional  controversy  with  respect  to  it,  the  substantive  pro- 
visions of  the  act  have  remained  unchanged  for  11  years. 

Enacted  to  prevent  employers  from  frustrating  workers  in  their 
attempts  to  achieve  self-organization  and  to  encourage  collective  bar- 
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gaining,  the  statute  has  had  a  tremendous  impact  upon  American 
industry. 

Largely  owing  to  the  provision  enabling  the  Board  to  obtain  judi- 
cial enforcement  of  its  orders,  one  nonunion  stronghold  after  another 
has  been  forced  to  yield  to  its  provisions.  Since  its  passage,  trades- 
union  membership  has  jumped  from  3,000,000  to  15,000,000.  Wages 
and  other  working  conditions  in  mining,  manufacturing,  and  trans- 
portation are  largely  determined  by  collective  agreement.  There  can 
be  no  doubt  that  the  civil  rights  and  economic  status  of  the  average 
worker  have  been  greatly  strengthened  by  the  administration  of  the 
act. 

This  record  of  solid  achievement  has  been  marred,  however,  by  the 
widely  held  impression  that  the  Board  is  partisan.  The  reflection 
of  this  feeling  in  Congress  has  brought  about  repeated  appropriation 
reductions  even  in  the  face  of  a  rising  case  load.  As  a  consequence, 
the  staff  of  the  Board  has  been  cut  far  below  the  level  of  efficiency  of 
operations,  which,  in  turn,  has  tended  to  discourage  many  capable 
young  lawyers  from  feeling  that  the  agency  offers  an  attractive  field 
for  Government  service. 

My  5  years  with  the  Board  have  convinced  me  that  to  the  extent 
that  the  reproach  of  partisanship  is  justified  it  is  not  due  to  any  lack 
of  judicial  qualities  or  integrity  on  the  part  of  the  Board  members. 

It  can  be  explained  as  the  inevitable  outcome  of  a  statute  which 
gives  employers  no  affirmative  rights,  imposes  no  duties  upon  em- 
ployees and  places  upon  the  Board  the  duty  of  acting  as  prosecutor 
as  well  as  judge.  Under  such  circumstances  the  staff  members  vested 
with  the  prosecuting  functions  tend  naturally  to  perform  their  duties 
in  cooperation  with  the  complaining  union  and  to  deal  with  the  defend- 
ing employers  at  arm's  length. 

Hence,  employers  and  their  counsel  frequently  feel  that  irrespective 
of  what  facts  are  developed  at  the  hearings  an  adverse  judgment  is 
foreshadowed,  although  in  actual  practice  the  Board  members  who 
ultimately  decide  the  case  in  Washington  rarely  know  of  its  existence 
until  the  hearing  has  been  completed  and  the  report  of  the  trial  ex- 
aminer submitted. 

This  particular  defect  in  the  Board's  procedure  could  be  cured  with- 
out any  substantive  changes  in  the  act.  All  that  is  needed  is  either 
an  act  of  Congress  or  an  Executive  order  under  the  Reorganization 
Act  transferring  the  field  offices,  entrusted  with  investigation  and 
prosecution,  as  I  have  stated,  to  the  Department  of  Labor  or  the 
Department  of  Justice.  Opponents  of  this  plan  have  contended  that 
it  is  contrary  to  the  general  scheme  of  administrative  law,  pointing 
out  that  such  agencies  as  the  Securities  and  Exchange  Commission, 
the  Federal  Trade  .Commission,  and  the  Interstate  Commerce  Com- 
mission, also  have  a  dual  function.  Such  analogies  are  more  super- 
ficial than  real.  These  agencies  have  received  broad  grants  of  legis- 
lative power  from  Congress  to  bring  about  certain  economic  results 
in  their  respective  fields. 

The  Labor  Relations  Board,  however,  has  received  no  broad  man- 
date to  bring  about  industrial  peace,  but  rather  to  enjoin  the  commis- 
sion of  precisely  defined  misconduct.  Moreover,  these  other  agencies 
rarely  initiate  a  prosecution  without  an  extended  economic  analysis 
of  the  problem  and  mature  consideration  by  the  Commissioners  them- 
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selves.  The  Labor  Board  has  no  economics  staff  and  the  Board 
members  are  so  overwhelmed  by  the  volume  of  cases  which  have  already 
gone  to  trial  that  they  seldom  have  time  to  determine  whether  a  com- 
plaint should  issue  at  all. 

Should  the  Board  be  relieved  of  such  functions,  it  would  give  it  a 
truly  judicial  character,  for  the  Government  lawyers  who  have  the 
task  of  presenting  the  case  to  the  Board  would  then  be  as  much  outside 
the  framework  of  the  staff  as  the  private  practitioner. 

It  is  difficult  to  understand  why  any  member  of  the  Board  should 
oppose  this  proposal,  as,  under  current  regulations,  the  duty  of  issuing 
complaints  is  so  completely  delegated  that  there  is  no  attempt  to  have 
any  coordinated  administration. 

The  theory  that  the  field  staff,  if  it  were  in  another  agency,  would  be 
more  likely  to  prosecute  cases  which  would  be  dismissed  overlooks  the 
fact  that  Government  prosecutors  go  to  great  lengths  to  avoid  records 
of  failure.  Insofar  as  slowing  up  the  settlement  of  cases  is  concerned, 
there  is  nothing  in  S.  360  which  limits  in  the  slightest  degree  the  au- 
thority of  the  regional  offices  to  make  settlements. 

One  of  the  most  important  provisions  in  S.  360  and  S.  55  is  the 
provision  excluding  supervisory  employees  from  the  coverage  of  the 
Wagner  Act.  Probably  no  policy  adopted  by  the  Labor  Board  in 
recent  years  is  fraught  with  graver  consequences  to  the  freedom  of 
individual  workers  and  the  ability  of  management  to  manage  than 
the  decision  giving  supervisors  all  the  rights  of  employees. 

I  do  not  propose  to  summarize  the  legal  arguments  in  the  Packard 
or  Jones  &  Laughlin  cases.  I  agree  with  the  Board  that  the  matter 
is  one  of  legislative  policy.  About  the  only  plausible  argument  which 
has  ever  been  advanced  for  subjecting  foremen  to  the  discipline  of 
unions  made  up  of  the  men  they  were  hired  to  supervise  has  been  the 
danger  that  if  supervisors  were  excluded  from  the  act  strong  unions 
could  compel  recognition  of  foremen's  organizations  by  striking. 
This  is  the  precise  argument  that  was  made  by  the  CIO  in  opposing 
the  supervisory  section  of  S.  55.  But  why  they  should  be  equally 
vehement  in  opposing  S.  360  which  forbids  such  strikes  defies  under- 
standing. 

Another  argument  which  has  been  injected  is  that  the  question  of 
conflicting  loyalties  is  not  present  when  the  foremen's  organization  is 
not  affiliated  with  rank-and-file  unions. 

Any  compromise  position  on  this  issue,  however,  would  ignore  the 
realities  of  industrial  relations.  Despite  testimony  presented  here 
that  the  major  independent  union  in  the  supervisory  field  today,  the 
Foremen's  Association  of  America,  has  been  shown  in  case  after  case 
to  be  affiliated  with  the  CIO  unions  in  all  but  name.  S.  360  contains 
a  sensible  approach  to  the  problem  not  only  by  removing  supervisory 
employees  from  the  scope  of  the  Wagner  Act  but  also  making  it  clear 
that  State  agencies  have  no  authority  to  adopt  different  policies  with 
respect  to  companies  which  are  already  subject  to  the  National  Labor 
Eel  at  ions  Act.  The  language  I  refer  to  is  contained  on  page  17  of 
that  bill. 

In  this  connection  it  is  somewhat  paradoxical  to  find  any  Federal 
agency  arguing  that  this  provision  impairs  States  rights  when  it  is 
recalled  that  in  the  Allegheny  Ludlum  and  Bethlehem  cases  now 
pending  in  the  Supreme  Court  the  Solicitor  General  at  the  request  of 
the  Board  took  the  position  that  the  New  York  Board  was  without 
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jurisdiction  to  impose  its  own  notions  of  labor  policy  upon  manufac- 
turers producing  goods  for  a  national  market  and  consequently  cov- 
ered by  the  National  Labor  Relations  Act. 

Senator  Morse.  Do  you  think  that  if  we  start  now  to  use  the  injunc- 
tive process  that  we  are  going  to  put  labor  in  a  state  of  mind  that  it 
will  challenge  the  injunction,  no  matter  which  court  issues  it,  and 
that  this  will  increase  strikes? 

Mr.  Reilly.  I  think  that  danger  is  not  so  great  as  the  danger  that 
if  you  adopt  any  restrictions  and  do  not  provide  the  strongest  means 
of  enforcement  that  contempt  for  Federal  law  will  be  created. 

As  an  example,  think  of  the  situation  which  arose  in  the  maritime 
strike  of  last  summer  with  regard  to  the  order  of  the  Wage  Stabiliza- 
tion Board.  The  Board  had  no  method  of  carrying  it  into  effect.  The 
strike  went  on  and  the  President  finally  had  one  of  his  advisors  over- 
rule the  Board. 

Senator  Morse.  The  history  of  the  great  American  strikes,  no  mat- 
ter what  the  cause,  has  been  that  when  the  Government  tried  to  enforce 
injunctions  by  all  the  force  at  their  disposal,  the  more  resistance  and 
violence  there  was. 

I  recognize  that  you  cannot  put  too  great  restraints  on  Government 
by  law.  When  you  do,  millions  of  people  get  completely  out  of  sym- 
pathy with  the  results  of  the  law. 

I  think  we  have  got  to  ponder  pretty  seriously  the  use  of  the  in- 
junctive process.  I  will  gd  along  with  it  in  some  instances.  These 
fellows  get  the  idea  that  the  Government  itself  is  using  the  injunctive 
process  to  accomplish  the  same  results  that  private  employers,  before 
the  Norris-LaGuardia  Act,  sought  to  accomplish. 

Mr.  Reilly.  I  think  there  is  that  danger.  I  have  often  thought 
about  it.  It  seemed  to  me  that  in  some  of  the  strikes  where  injunctions 
were  defied  this  was  probably  due  to  the  fact  that  the  injunctions  ran 
against  the  whole  body  of  strikers  rather  than  against  the  particular 
instigators  of  the  strike. 

Senator  Morse.  They  made  a  martyr  out  of  Debs. 

Mr.  Reilly.  That  is  true. 

Senator  Morse.  There  is  one  thing  about  mass  movements.  If  they 
get  the  idea  that  injunctions  are  being  unfair  to  Mr.  X  or  Mr.  Y,  a 
popular  leader,  the  injunctions  will  whip  up  support  for  those  leaders. 

The  $61  question  to  me  is  what  should  we  do  with  this  problem?  I 
am  perfectly  honest  in  my  anxiety.  If  we  cannot  keep  Government 
controls  at  a  minimum  and  get  both  sides  to  see  it  is  up  to  them  to  save 
their  own  system  of  free  collective  bargaining  by  working  under  the 
voluntary  procedures  of  the  National  Labor  Relations  Act,  taking  the 
decisions  of  the  Board  in  good  faith  and  trying  to  get  along,  I  know 
of  no  solution.  I  am  willing  to  say  that.  I  know  of  no  solution  by  way 
of  a  Government  big  stick  approach.  I  think  during  an  emergency 
period  }'ou  get  what  you  think  are  results  by  Government  compulsions 
but  you  sow  the  seed  of  such  deep  resentment  in  the  ranks  of  labor  that 
you  are  buying  yourself  a  decade  of  trouble  after  the  emergency  is  over. 

That  is  why  I  do  not  like  the  compulsory  type  of  legislation  or 
increased  use  of  injunction  as  is  in  S.  360. 

Mr.  Reilly.  I  think  if  Congress  adopts  the  policy  that  supervisors 
were  not  intended  to  be  covered  by  the  Wagner  Act  that  the  danger 
of  the  kind  of  insurrection  you  speak  of  would  be  lessened.     At  the 
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present  time  only  1  percent  of  the  foremen  of  the  country  are  organ- 
ized. 

Senator  Ball.  Go  ahead,  Mr.  Reilly. 

Mr.  Reilly.  In  the  Chrysler  case  correspondence  between  the  presi- 
dent of  the  foremen's  union  and  various  officials  of  the  CIO  was  sub- 
penaed  and  put  in  evidence.  The  president  of  the  foremen's  union 
testified  that  his  association  called  off  a  strike  in  the  Goodrich  plant  in 
Akron,  Ohio,  because  the  rubber  workers  threatened  to  go  through  the 
picket  lines  of  the  Foremen's  Association.  The  Foremen's  Association 
similarly  called  off  a  strike  at  another  corporation  when  the  company 
told  the  UAW-CIO  that  it  would  send  its  rank  and  file  home  if  the 
foremen  stayed  on  strike.  In  testifying  in  that  case  Mr.  Keyes  ad- 
mitted that  Philip  Murray  and  Lee  Pressman  called  him  to  Washing- 
ton and  told  him  to  withdraw  petitions  for  certification  for  the  Fore- 
men's Association  in  the  steel  mills  and  that  the  Foremen's  Association 
complied.  He  testified  in  the  Packard  case  that  the  Foremen's  Associa- 
tion could  not  strike  without  the  support  of  the  rank  and  file  "union, 
and  also  testified  that  he  went  to  Cleveland  to  get  promises  of  such 
support  from  officials  of  he  UAW-CIO.  At  the  hearing  of  the  Pack- 
ard case  I  asked  counsel  for  the  Foremen's  Association  about  some  of 
these  instances,  and  he  said  that  the  formen's  strike  in  Detroit  during 
the  war  which  attracted  so  much  attention  was  not  called  until  the 
Foremen's  Association  had  reached  what  he  called  a  firm  under- 
standing with  the  UAW  that  the  UAW  would  not  permit  any  of 
its  members  to  take  the  place  of  the  striking  foremen.  Then  in  re- 
sponse to  a  question  which  I  asked  him  about  CIO  unions,  crossing 
the  foremen's  picket  lines,  he  said  that  was  worked  out  on  a  case-tc- 
case  basis,  or  words  to  that  effect. 

Now,  it  is  quite  clear  from  those  instances  that  members  of  the 
Foremen's  Association  would  be  under  such  strong  obligation  to  either 
the  CIO  or  AFL  unions,  whose  members  they  were  supervising,  that 
they  could  not  act  with  undivided  loyalty  to  management  any  more 
than  they  could  if  they  were  all  members  of  the  same  union. 

Another  reform  long  overdue  which  S.  360  proposes  is  the  amend- 
ment of  the  Board's  representation  procedure  so  as  to  insure  full  free- 
dom to  choice  to  employees  who  do  not  desire  to  be  represented  by  a 
particular  union  as  well  as  those  who  do. 

The  proposal  for  amending  section  9  (c)  sets  forth  in  much  greater 
detail  than  exists  in  the  present  statute  the  procedure  to  be  followed 
by  the  Board  and  the  division  in  representation  cases. 

The  Board  does  have  written  regulations  containing  a  great  deal 
of  this  procedure,  and  the  passage  of  these  amendments  would  make 
it  necessary  to  revise  existing  regulations  in  the  following  respects : 

1.  The  present  regulations  do>  not  permit  a  petition  to  be  filed  by 
employees  who  wish  to  get  rid  of  their  present  bargaining  representa- 
tives. Under  current  practice,  all  they  can  do  is  to  file  a  petition  desig- 
nating another  union.  This  amendment  rectifies  that  inequity  by  per- 
mitting employees  to  file  petitions  for  elections  irrespective  of  whether 
or  not  they  wish  to  have  a  collective  bargaining  representative. 

2.  Present  regulations  of  the  National  Labor  Relations  Board  do 
not  permit  a  petition  to  be  "filed  by  an  employer  unless  two  or  more 
labor  organizations  make  conflicting  claims  for  representation.  Al- 
though it  has  been  suggested  several  times  that  this  limitation  upon 
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an  employer's  right  to  petition  makes  it  impossible  for  him  to  secure 
an  election  where  a  minority  group  threatens  to  strike  to  secure  recog- 
nition as  the  exclusive  bargaining  agent,  the  present  practice  has  been 
defended  on  the  ground  that  if  an  employer  could  petition  at  any  time 
he  could  effectually  frustrate  the  union's  organizing  drive  by  asking 
for  an  election  on  the  first  day  that  a  union  organizer  distributed 
leaflets  to  his  plant. 

Although  this  bill  gives  an  employer  a  right  to  file  a  petition,  it  rec- 
ognizes the  force  of  this  argument  and  does  not  permit  the  filing  of 
such  a  petition  until  the  union  has  actually  claimed  a  majority  and 
demanded  bargaining  rights. 

The  Board  has  expressed  some  fear  that  under  these  provisions 
the  Board  would  lose  its  discretion  to  dismiss  petitions,  if  there  was 
an  outstanding  collective  agreement  or  if  a  substantial  showing  was 
not  made  to  justify  the  petition. 

The  contrary  is  true.  These  provisions  do  not  affect  such  rules  of 
decision,  but  simply  direct  the  Board  to  refrain  from  any  disparity 
of  treatment  between  union  and  nonunion  groups  or  between  employer 
and  employees.  There  is  no  merit  in  the  criticism  that  the  policy  of 
the  act  in  promoting  the  procedure  of  collective  bargaining  would 
thus  be  thwarted.  What  the  act  is  intended  to  promote  is  collective 
bargaining  with  a  majority  representative,  not  minority  unions. 

Further  amendments  to  section  9  are  intended  to  prevent  the  wishes 
of  professional  employees  or  craftsmen  from  being  submerged  by  the 
incorporation  of  such  employees  into  large  plant  units.  At  the  present 
time  the  Board,  if  there  is  no  collective  bargaining  history  to  the  con- 
trary, does  permit  such  employees  to  be  placed  in  separate  voting 
units. 

The  principal  defect  in  its  present  policies,  however,  is  that  under 
the  doctrine  of  the  American  Can  case,  the  Board  prevents  such  em- 
ployees from  having  a  separate  vote  within  their  craft  once  a  broader 
unit  has  been  established  except  under  the  most  exceptional  circum- 
stances. I  see  no  objection  to  clarifying  this  language  so  it  permits 
such  units  to  be  merged  with  a  more  comprehensive  unit  if  a  majority 
so  votes,  provided  such  a  vote  is  not  deemed  conclusive  for  all  time. 

Senator  Morse.  I  suppose  that  very  problem  has  raised  a  certain 
amount  of  controversy  with  the  Board,  directed  by  labor  organiza- 
tions. The  A.  F.  of  L.  has  contended  that  this  policy  is  against  their 
craft  set-up  and  the  CIO  has  contended  that  if  you  don't  let  the  major- 
ity of  employees  rule,  then  the  Board  is,  in  fact,  playing  into  the  hands 
of  the  AFL  by  setting  up  craft  units  within  the  plant. 

Mr.  Reilly.  The  AFL  has  argued  for  quite  a  number  of  years  that 
the  Board's  policy  is  a  one-way  street.  They  say  that,  "Under  the 
Globe  doctrine  in  which  you  give  us  election  in  our  craft  the  first  time 
that  if  we  win  that  and  the  CIO  wins  the  residual  group,  the  CIO  can 
come  back  the  next  year  and  raid  our  craft  and  run  that  election." 
Senator  Morse.  Would  it  not  be  desirable  to  have  some  procedure 
by  which  permission  would  be  granted  for  a  new  election  on  the  basis 
of  the  principle  that  governed  the  first  election? 

If  the  majority  of  the  employees  cannot  be  held,  and  if  they  say, 
"we  are  not  satisfied  with  this  industrial  set-up  and  we  want  to  go 
back  to  a  craft  set-up,"  should  not  such  procedure  govern  instead  of 
the  procedure  suggested  here  whereby  they  could  insist  upon  the  right 
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to  set  up  a  craft  union  independent  of  the  representation  election 
already  determined  in  the  previous  election? 

Mr.  Reilly.  I  am  assuming  that  since  there  is  no  specific  repeal  of 
any  rule  that  if  the  Board  certifies  a  plant  unit  that  that  certification 
would  last  as  long  as  any  contract  under  it  was  in  effect. 

At  the  expiration  of  that  contract  if  a  craft  group  wanted  to  have 
a  separate  election  and  be  taken  out  of  the  larger  group,  I  would  give 
it  that  right,  provided  it  was  a  genuine  craft.  I  do  not  mean  merely 
a  classification  or  department. 

The  Board  in  holding  elections  in  unorganized  plants  does  not 
allow  arbitrary  classifications.    It  has  to  be  a  genuine  craft  to  begin 

with. 

The  three  principal  amendments  to  the  unfair  labor  practice  sections 
of  the  act  are  directed  at  protecting  employees  from  restraint  or 
coercion  by  labor  organizations  as  well  as  by  employers,  making  the 
obligation  to  bargain  mutual  both  with  respect  to  employee  repre- 
sentatives as  well  as  management  representatives,  and  limiting  dis- 
parity of  treatment  between  affiliated  unions  and  independent  unions. 
Much  of  the  criticism  on  this  third  point,  namely,  that  it  would 
prevent  the  Board  from  disestablishing  company-dominated  unions 
or  unions  receiving  financial  support  from  employers,  is  unsound. 
The  Board  would  still  be  free  to  disestablish  if  it  deemed  this  remedy 
most  appropriate. 

What  the  bill  does,  however,  is  to  prevent  the  Board  from  con- 
tinuing its  practice  of  failing  to  disestablish  an  affiliated  union  no 
matter  how  flagrant  is  the  evidence  of  company  domination  or  support, 
and  yet  disestablishing  independent  unions  as  successors  even  though 
support  and  domination  have  ceased. 

Senator  Morse.  You  mean  -on  the  basis  of  your  observations  as  a 
member  of  the  National  Labor  Relations  Board,  that  there  is  a  real 
factual  basis  for  this  first  point,  that  labor  organizations  do  in  fact 
use  coercion  and  intimidation  on  their  members  in  order  to  prevent 
them  from  dropping  out  ? 

Mr.  Reilly.  Yes.  That  is  why  the  Board  itself  has  had  to  develop 
that  series  of  opinions,  like  the  Wallace  case,  which  reached  the  Su- 
preme Court.  Of  course,  those  were  employees  who  were  already 
covered  by  a  closed-shop  agreement. 

But  you  also  have  situations  where  a  union  is  organizing  which 
threatens  the  employees  to  the  effect  that  unless  they  sign  up,  once 
the  union  is  recognized  by  the  employer  they  will  lose  their  jobs.  Such 
threats  are  not  crimes,  so  that  it  is  not  correct  to  say  that  such  an 
amendment  would  expose  labor  organizers  to  double  liability. 

There  was  one  case  which  reached  the  Second  Circuit  Court  of 
Appeals,  which  was  decided  about  1943.  That  was  not  an  isolated 
case  at  all.  It  was  because  the  Board  disregarded  the  testimony  with 
regard  to  cards  in  computing  the  union's  majority.  Since  that  time 
the  Board  has  been  very  careful  if  it  is  computing  a  majority  by  cards 
to  entertain  evidence  01  any  coercion  of  that  sort.  Hence  you  will  not 
find  very  many  cases  like  that  in  the  Circuit  Court  of  Appeals  any 
more.  But  there  are  numerous  cases  before  the  Board  in  which  the 
record  is  studded  with  instances  of  that  sort. 

A  more  controversial  amendment  to  the  unfair  labor  practice  sec- 
tion is  the  one  which  affects  indirectly  the  remedies  under  section  8 
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(3).  I  am  referring  to  the  language  in  S.  360,  which  prevents  the 
Board  from  issuing  any  order  affecting  a  labor  organization  which 
would  be  different  under  the  same  circumstances  from  the  kind  of 
order  it  would  issue  with  respect  to  an  organization  national  or 
international  in  scope. 

I  have  always  felt  that  a  good  deal  of  the  criticism  of  the  Board 
for  discriminating  against  independent  unions  is  exaggerated.  There 
is  one  point  on  which  independent  unions  do  have  genuine  cause  for 
complaint.  At  the  present  time,  no  matter  how  great  the  employer 
domination  is  with  respect  to  a  local  of  an  affiliated  union,  the  Board 
will  never  order  that  union  disestablished.  It  will  order  the  employer 
to  break  off  contractual  relations  with  it. 

That  gives  the  union  a  chance  to  clean  house  and  then  file  a  petition 
for  election.  Now,  independent  unions  which  show  evidence  of  com- 
pany domination,  either  through  receiving  financial  support  or  some 
assistance  from  the  employer,  do  not  have  an  opportunity  of  that  sort. 
If  that  kind  of  evidence  is  brought  out,  the  remedial  order  of  the 
Board  is  to  refuse  to  deal  with  that  union  for  all  time.  That  is  what 
is  called  the  remedy  of  disestablishment.  That  doctrine  is  even  ap- 
plied to  successor  unions  of  that  independent,  even  though  the  suc- 
cessor bears  no  evidence  of  employer  support  or  domination. 

Now,  I  am  not  suggesting  that  in  extreme  cases  it  is  not  desirable 
for  the  Board  to  have  the  power  to  go  the  full  length  and  disestablish, 
but  it  certainly  should  exercise  that  power  where  the  same  circum- 
stances are  present  with  respect  to  affiliated  unions.  These  cases  in 
which  an  employer  calls  in  a  business  agent  of  an  affiliated  union, 
makes  a  closed  shop  contract  with  him,  even  though  no  one  in  his  plant 
is  interested  in  joining  that  union,  and  the  contract  confers  no  benefits 
on  the  employees,  certainly  should  meet  with  severe  treatment  from 
the  Board. 

Senator  Ball.  You  would  have  to  disestablish  quite  a  few  teamsters' 
locals  on  that  basis. 

Mr.  Reilly.  I  do  not  know  that  the  teamsters  are  the  principal 
offenders. 

Senator  Ball.  Incidentally,  in  that  connection,  there  has  been  testi- 
mony here  that  the  Chrysler  Corp.  pays  to  union  stewards  approxi- 
mately $-1,000,000  a  year  in  salary  and  time  spent  on  union  business. 
Has  that  ever  come  up  before  the  Board  as  to  whether  that  is  a  viola- 
tion of  8  (3)? 

Mr.  Reilly.  About  the  first  time  I  recall  of  a  company  paying 
union  stewards  was  when  the  first  Ford  contract  was  made'  with  the 
UAW  union.  That  contract  set  a  precedent  throughout  the  auto- 
mobile industry.  The  offhand  judgment  of  the  Board  at  that  time 
was  that  it  was  pretty  close  to  being  financial  support.  No  one 
ever  filed  any  charge  against  that  union.  So  the  matter  never  was 
adjudicated. 

The  theory  is  that  if  a  steward  is  working  on  grievance  work  during 
working  hours  he  is  entitled  to  do  so  without  loss  of  pay.  The  statute 
says  that  under  regulations  provided  by  the  Board  that  may  be 
done.  Now,  the  Board  has  never  written  any  regulations  on  that 
point.  So  it  is  quite  conceivable  that  that  whole  practice  is  illegal. 
In  view  of  the  rather  rapid  development  and  the  abuses,  it  might  be 
proper  for  Congress  to  indicate  applicable  regulations  on  that  whole 
problem  of  paid  stewards. 
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Senator  Morse.  That  is  a  tough  one.  It  is  true  that  when  he  is  func- 
tioning-on  settlement  of  grievance  on  the  job  he  is  working  for  em- 
ployers too.  If  it  could  be  worked  out  in  the  contract  in  such  manner 
that  he  is  settling  the  grievance  on  the  spot,  it  would  probably  save 
the  company  tremendous  sums  of  money.  I  am  not  sure  that  he  is 
not  working  for  the  employer. 

Mr.  Reilly.  I  think  it  is  all  right  when  the  steward  is  working  full 
time  on  settlement.  I  gather  what  happens  in  lots  of  situations  is 
that  the  contract  rather  arbitrarily  provides  for  there  being  a  certain 
number  of  stewards  who  do  not  have  any  other  duties  than  handling 
grievances.  There  are  times  you  have  a  constant  number  of  stewards 
paid  for  not  doing  very  much.  It  increases  the  number  of  profes- 
sionals in  the  union. 

Senator  Morse.  The  danger  is  they  live  off  the  grievances. 

Mr.  Reilly.  That  is  right. 

The  principal  amendments  to  section  13  would  define  in  precise 
terms  the  kind  of  strikes  which  are  not  sanctioned  by  the  act  and 
which  should  also  be  taken  out  of  the  protection  of  the  Norris-La- 
Guardia  and  Clayton  Acts.  These  are  strikes  for  illegal  objectives 
as  well  as  strikes  which  are  unnecessary  because  of  the  inclusion  of 
an  administrative  remedy  in  the  Labor  Relations  Act  itself.  The 
CIO  brief  in  opposing  this  section  contends  that  it  is  paradoxical  to 
permit  emplolyees  to  strike  for  economic  objectives  but  not  to  strike  to 
remedy  unfair  labor  practices.  It  should  be  remembered,  however, 
that  there  is  no  procedure  under  any  law  of  the  United  States  for 
securing  the  improvement  of  the  economic  status  of  employees, 
whereas  the  law  provides  a  quick  and  summary  method  of  relief 
where  there  is  an  unfair  labor  practice.  When  I  say  "quick  and  sum- 
mary," I  do  not  mean  to  ignore  the  fact  that  the  Board  is  not  just 
now  crippled  by  the  lack  of  appropriations.  I  would  assume  that  a 
standing  committee  dealing  primarily  with  a  Board  like  this  would 
have  great  weight  with  the  fiscal  policy  of  Congress  in  providing 
adequate  funds  for  the  Board  in  respect  to  any  amendments  that  it 
saw  fit  to  enact.    It  is  an  awkward  situation. 

Senator  Morse.  I  am  glad  you  are  making  that  point.  Certainly, 
you  are  not  here  as  a  special  pleader  for  the  Board,  since  you  are  no 
longer  a  member  of  it. 

As  witnesses  have  testified,  it  takes  18  months  to  get  a  case  to  the 
Board.  I  gathered  from  what  Mr.  Herzog  stated  the  other  day,  that 
under  the  approach  under  360  it  will  take  even  longer  if  you  have 
to  go  through  two  agencies.  That  is  one  of  his  objections  to  this  very 
amendment. 

Certainly,  we  can  do  this  about  it.  We  are  going  to  have  to  increase 
the  staff  and  increase  the  budget  if  we  reduce  this  18-month  period 
of  delay.    Do  you  agree  ? 

Mr.  Reilly.  Oh,  yes,  indeed. 

The  arguments  against  this  section  somewhat  resemble  the  argu- 
ments against  the  amendment  to  section  8  (3)  which  contemplate 
eliminating  the  compulsory  union  membership  proviso  as  a  defense 
to  a  charge  of  discrimination  to  encourage  or  discourage  membership 
in  a  labor  organization.  In  both  situations  the  act  itself  contains  the 
provisions  and  remedies  which  would  prevent  employers  from  im- 
pairing or  destroying  the  effectiveness  of  employee  organization. 
Consequently,  in  neither  instance  is  the  alternative  of  self-help  per- 
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mitted  under  the  present  act  in  accord  with  its  general  objective  of 
bringing  about  industrial  peace. 

I  should  note  in  passing  that  many  of  the  witnesses  seem  to  have 
considerable  misconception  about  the  provisions  of  S.  105.  While  this 
bill  contains  the  most  novel  approach,  its  general  principles  are  al- 
ready in  the  Wagner  Act.  You  recall  that  when  the  Wagner  bill  orig- 
inally passed  the  Senate  it  authorized  the  Board  to  find  industry-wide 
units  and  regional  units  as  well  as  craft,  plant,  and  employee  units. 
The  House,  however,  struck  out  these  provisions  on  the  ground  that 
bargaining  should  take  place  between  the  employer  and  the  labor  or- 
ganization designated  as  the  representative  of  his  employees.  The 
Senate  conferees  acquiesced  in  this  amendment  so  that  the  kind  of 
bargaining  required  by  the  act  has  always  been  on  this  basis. 

Because  of  a  loophole  in  the  act,  however,  employers  who  delegated 
their  bargaining  power  to  regional  or  industry-wide  associations  were 
able  to  get  the  Board  to  concede  that  under  those  circumstances  the 
appropriate  unit  should  be  coextensive  with  the  associations.  It  ap- 
peared, however,  that  this  option  could  be  exercised  only  b}^  employers, 
except  for  new  developments  which  have  occurred  in  recent  years  quite 
outside  the  ambit  of  the  act.  I  refer  to  the  practice  of  some  powerful 
unions  insisting  that  all  the  employers  in  a  particular  industry  con- 
form to  a  standard  or  master  contract  which  it  has  negotiated  with 
one  employer. 

Some  of  the  disputes  which  first  reached  the  War  Labor  Board 
arose  out  of  competing  employers  refusing  a  union  demand  that  they 
bargain  jointly.  After  one  or  two  decisions  upholding  union  de- 
mands along  this  line,  the  Labor  Relations  Board  protested,  pointing 
out  that  under  the  Wagner  Act  the  War  Labor  Board  had  no  legal 
authority  to  find  a  broader  bargaining  unit  than  that  fixed  by  Con- 
gress. This  principal  was  evaded,  however,  by  subsequent  War 
Labor  Board  decisions  which,  while  disclaiming  to  fix  a  unit,  imposed 
uniform  contracts  upon  all  employers  involved  in  the  proceedings. 

Since  the  war  some  of  the  unions  have  exploited  this  loophole  in 
the  Wagner  Act  by  striking  an  entire  industry,  but  confining  its  bar- 
gaining to  only  one  or  two  of  the  principal  employers.  The  most 
dramatic  example  of  this  was  the  steel  strike  of  last  year  in  which  strike 
notices  were  filed  against  every  employer  with  whom  the  Steel  Workers 
Union  had  a  contract,  although  bargaining  had  reached  an  impasse 
only  with  Big  Steel.  After  an  agreement  was  made  the  union,  through 
its  highly  centralized  national  control,  refused  to  let  its  locals  settle 
for  anything  less  with  their  respective  employers  even  though  in 
many  cases  the  locals  were  aware  that  the  smaller  employer  could  not 
afford  to  grant  their  wage  demands  without  corresponding  wage  in- 
creases in  their  products,  which  would  effectively  price  them  out  of 
the  market. 

What  this  bill  does,  therefore,  is  to  enforce,  but  only  to  a  limited 
degree,  since  it  exempts  citv-wide  bargaining,  the  restrictions  on  the 
scope  of  the  unit  in  the  Wagner  Act.  Although  the  proposal  was 
admittedly  experimental  in  character,  such  criticism  as  the  CIO  has 
made  of  it,  namely,  that  it  tends  to  break  up  unions  in  segments  in 
which  they  will  be  unable  to  present  a  united  front  to  such  great 
concentrations  of  corporate  power  as  United  States  Steel,  is  not  well 
taken.     Where  a  corporate  employer  through  mergers  and  consolida- 
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tions  has  acquired  control  Of  a  large  segment  of  the  industry,  the  bill 
permits  the  scope  of  the  union  bargaining  to  be  as  extensive  as  that 
of  the  largest  employer.  The  chief  defect  of  the  bill  is  possibly  the 
arbitrary  standard  of  the  metropolitan  area,  so  that  it  seems  to  have 
exempted  the  automobile  and  rubber  industries,  which  have  their 
headquarters  in  Detroit  and  Akron,  and  covered  the  maritime  in- 
dustry where  workers  transfer  frequently  from  one  employer  to  an- 
other. 

Senator  Smith.  Do  you  approve  of  all  of  S.  360  ? 

Mr.  Reilly.  Yes.  I  think,  generally  speaking,  it  is  a  sound  bill 
and  that  the  provisions  of  it  are  desirable. 

Senator  Smith.  From  your  experience,  would  you  suggest  that 
amendment  to  the  Wagner  Act  of  this  nature  would  be  preferable  to 
separate  legislation  ? 

Mr.  Reilly.  Yes,  that  is  my  opinion,  Senator  Smith. 

Senator  Smith.  That  is  very  interesting,  because  your  experience 
would  have  great  weight  with  me. 

The  Chairman.  I  would  like  to  ask  a  question  with  reference  to 
jurisdictional  disputes,  as  to  who  should  do  different  kinds  of  work. 
What  do  you  think  of  legislation  giving  the  Board  power  to  determine 
the  proper  bargaining  agent  for  that  particular  job,  subject  perhaps 
to  some  necessity  of  first  providing  arbitration  boards,  set  up  by  the 
unions  themselves,  unless  they  were  arbitrary  and  extreme ;  but  some 
method  of  finally  settling  jurisdictional  disputes,  so  we  could  deter- 
mine who  was  pulling  the  illegal  strike  ancl  who  was  not?  Do  you 
see  any  great  difficulty  in  that  ? 

Mr.  Reilly.  Most  of  the  jurisdictional  strikes  about  which  particu- 
lar craft  is  going  to  get  the  work  arise  in  the  building  construction. 
The  Board  has  always  kept  away  from  building  construction  on  the 
ground  that  that  is  outside  of  the  purview  of  the  commerce  clause. 

The  Chairman.  For  instance,  we  had  testimony  in  these  hearings 
of  a  manufacturing  concern  where  the  fight  was  on  the  installation  of 
machinery,  and  the  local  building  trades  council  insisted  that  their 
men  should  put  it  in,  although  the  company  always  had  their  own 
employees  put  it  in.  That  was  a  jurisdictional  strike  that  would  be 
within  the  jurisdiction  of  the  Board. 

Mr.  Reilly.  The  Board  does  run  into  them  occasionally.  One  of 
the  most  glaring  instances  was  the  fight  between  Petrillo's  union  and 
the  broadcasting  engineers'  union.  There  Petrillo  demanded  of  the 
networks  that  they  employ  a  certain  number  of  musicians  every  day 
just  to  turn  the  platter.  It  was  routine.  The  Board  handled  that  in 
a  rather  effective  manner  by  certifying  the  engineers  for  a  unit  which 
included  this  particular  operation  as  well  as  the  other  things  the 
broadcasting  engineers  did.  Where  the  Board  machinery  was  weak 
was  that  it  did  not  prevent  Petrillo,  even  though  his  union  was  com- 
pletely out  in  the  cold,  from  conducting  a  war  of  nerves  against  the 
networks  and  threatening  to  pull  his  musicians  off  the  various  network 
programs. 

The  Chairman.  We  are  talking  now  about  outlawing  jurisdictional 
strikes.  How  can  you  outlaw  jurisdictional  strikes  on  a  question  of 
this  kind,  if  the  man  is  striking  for  something  that  everybody  agrees 
he  ought  to  have,  which  has  been  arbitrarily  given  to  somebody  else 
who  has  no  right  to  it  ?  It  seems  to  me  in  some  way  we  ought  to  have 
machinery  to  handle  that. 
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Mr.  Reilly.  Under  the  act,  if  the  employer  gave  it  to  the  group 
which  was  not  entitled  to  it,  by  reason  of  the  certification  to  the  con- 
trary,  he  would  be  committing  an  unfair  labor  practice. 

The  Chairman.  The  Board  would  have  to  decide.  Somebody  has 
to  decide. 

Mr.  Reilly.  That  is  right.  The  Board  at  the  present  time  does 
decide  questions  like  that,  but  it  cannot  enforce  its  orders  against 
unions.  It  does  not  have  any  weapons  by  which  it  can  force  the  recalci- 
trant union  to  comply  with  its  award,  if  you  want  to  call  it  that. 

Senator  Ball.  If  either  one  of  the  unions  affected  would  file  a  pe- 
tition with  the  Board,  as  I  understand  it,  they  could  determine  what 
type  of  work  fell  within  the  bargaining  unit  for  which  the  painters, 
carpenters,  and  so  on,  were  certified. 

Mr.  Reilly.  All  that  is  needed  is  a  very  simple  amendment.  The 
reason  that  the  Board  is  impotent  in  those  circumstances  is  because  the 
Federal  Courts  have  construed  the  Norris-LaGuardia  Act  so  broadly. 
In  New  York  State  and  in  Massachusetts,  where  there  are  State 
Norris-LaGuardia  acts  in  effect,  and  State  Labor  boards,  they  con- 
strue their  Norris-LaGuardia  Act  more  narrowly. 

In  those  jurisdictions,  if  a  union,  after  there  has  been  a  decision 
by  the  State  Labor  Board,  insists  on  striking  or  picketing  or  indulging 
in  secondary  boycott,  the  employer  can  go  into  court  and  obtain  judi- 
cial relief. 

Now,  I  realize  that  certain  objections  to  giving  the  employers  the 
right  to  seek  injunctive  relief  do  exist. 

If  you  saw  fit  you  could  give  that  power  to  the  Board  or  to  the 
Attorney  General  to  go  to  court.  It  does  not  require  any  change  at  all 
in  the  basic  structure  of  the  agner  Act.  All  the  machinery  for  decid- 
ing the  issues  is  there.  It  is  the  enforcement  problem  which  the 
present  act  fails  to  solve. 

Senator  Morse.  And  the  time  problem. 

Mr.  Reilly.  Yes. 

Senator  Morse.  If  you  eat  up  the  time  the  damage  is  all  done,  even 
if  you  get  a  good  decision  in  60  days. 

The  Chairman.  These  things  go  on  for  years. 

Mr.  Reilly.  That  is  because  of  the  lack  of  any  enforcement  ma- 
chinery. In  these  cases  where  the  union  defies  the  order  the  Board 
has  to  apply  to  the  circuit  court  of  appeals.  I  am  assuming  now  that 
the  employer,  because  of  the  union  pressure  also  violated  the  Board's 
order.  The  Board  has  to  try  to  induce  the  court  to  issue  a  statement 
which  warns  the  union,  as  well  as  the  employer,  that  any  breach  of 
the  order  will  be  deemed  contempt. 

Usually  at  that  point  the  union  folds  up.  That  process  takes  any- 
where from  iy2  to  2  years. 

Senator  Morse.  There  is  another  problem  we  are  looking  at  in  our 
approach.  Even  if  we  get  one  case  settled  by  a  court,  the  precedent 
is  not  going  to  have  much  effect  on  the  next  case,  because,  after  all, 
the  precedents  have  to  be  factual  rather  than  legal.  Each  case  is 
different  in  its  facts  and  you  cannot  apply  a  precedent  to  a  new  case. 

There  are  differences  in  the  wording  of  the  contract,  practices  of 
the  industry,  and  what  not. 

Mr.  Chairman.  I  do  not  want  to  keep  the  witness,  but  I  think  we 
should  have  further  discussions  with  him  at  a  later  date. 
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I  should  like  to  discuss  one  other  point,  industry-wide  bargaining. 

The  Chairman.  We  are  going  to  close  the  hearings  today.  So  it 
will  be  agreeable  if  you  finish. 

Senator  Morse.  I  would  like  to  ask  Mr.  Reilly  two  questions.  I 
think  his  views  should  be  given  great  weight  by  this  committee.  I 
have  particularly  enjoyed  the  discussion  this  morning  because  this  is 
the  way  I  like  to  see  congressional  hearings  conducted. 

My  first  question  follows  up  Senator  Smith's  question. 

On  page  725  of  the  transcript  for  January  31  it  says,  "Analysis  of 
S.  360,  sponsored  by  Senator  Ball,"  and  it  sets  forth  your  analysis. 

My  question  is,  Do  you  favor,  at  least  in  principle,  the  passage  of 
S.  360? 

Mr.  Reilly.  Yes,  Senator. 

Senator  Morse.  Do  you  have  any  particular  modifications  to  S.  360 
in  its  present  form  that  you  would  suggest?  In  other  words,  if  you 
were  in  my  seat  would  you  vote  for  S.  360  in  its  present  form? 

Mr.  Reilly.  I  think  I  would. 

I  was  somewhat  impressed  by  Mr.  Herzog's  testimony  on  the  super- 
visory section.  I  think  some  of  the  language  on  the  definition  may 
be  too  broad,  although  the  purpose  of  it  was  to  deal  with  the  moni- 
torial employees,  like  armed  guards,  who  have  duties  of  reporting  on 
other  employees.  I  might  say  that  when  I  was  on  the  Board  I  went 
along  with  the  majority  on  the  guard  situation.  My  successor  on  the 
Board,  Mr.  Reynolds,  has  been  dissenting  on  the  guard  cases  since.  It 
is  possible  that  this  language  may  be  broader  than  would  be  needed 
in  that  situation.  The  time-study  men  should  certainly  be  treated 
as  supervisors.  Most  union  contracts  provide  that  where  a  represen- 
tative of  a  personnel  office  is  making  the  time  study  the  union  has 
the  right  to  appoint  a  union  representative  to  check  upon  him  while 
the  time  study  is  being  conducted.  It  seems  to  be  recognized  that 
the  time-study  man  is  the  representative  of  management,  and,  there- 
fore, it  seems  quite  inconsistent  for  the  union  to  claim  the  right  to 
cover  him  in  their  bargaining  units. 

Senator  Morse.  My  next  question  is  really  based  on  the  view  Gov- 
ernor Stassen  gave  us  on  industry-wide  bargaining,  which,  I  think, 
has  a  great  deal  of  merit,  when  he  said,  "Clearly  in  some  industries 
this  industry-wide  bargaining  is  the  only  basis  on  .which  negotiations 
can  be  successfully  conducted.  One  group  of  producers  cannot  very 
well  make  a  change  in  working  conditions  unless  the  competitors  make 
the  same  change." 

Should  I  draw  the  conclusion  that  in  the  main  you  would  vote  to 
outlaw  industry-wide  bargaining? 

Mr.  Reilly.  Yes,  Senator. 

I  think  there  is  a  good  deal  to  be  said  in  favor  of  Mr.  Stassen's 
remarks.  It  seems  to  me  while  he  has  some  good  points  they  are 
outweighed  by  the  fact  that  is  more  likely  to  happen  will  be  that  the 
company  selected  as  the  test  (I  am  speaking  now  of  a  situation  in 
which  there  is  no  employer  association,  in  which  the  companies  bar- 
gain individually,  as  they  do  in  steel  or  automobiles)  will  be  the  most 
prosperous  one.  After  making  a  bargain  with  him,  the  union  will 
then  impose  it  on  his  less  favored  competitors.  The  marginal  fellow 
suffers  very  much  by  not  being  able  to  bargain  with  the  locals  of  those 
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unions  with  respect  to  his  own  particular  difficulties  in  going  along 
with  the  master  contract. 

Senator  Morse.  In  the  case  of  steel,  if  you  make  the  approach  by 
way  of  providing  for  an  unfair  labor  practice  in  that  only  those  em- 
ployers who  are  members  of  the  association  and  voluntarily  enter  into 
the  contract  are  to  be  bound  by  the  contract,  and  those  other  fab- 
ricators who  do  not  even  know  about  it  until  it  is  an  accomplished 
fact  will  not  be  bound,  I  think  a  lot  that  Stassen  points  out  on  the 
problem  of  industry-wide  bargaining  has  merit. 

Mr.  Reilly.  A  great  deal  would  be  gained  even  though  you  did 
not  go  the  whole  way  on  the  industry-wide  bargaining  bill,  if  you 
adopted  the  provision  in  S.  360  making  the  duty  to  bargain  mutual. 
In  that  event  the  small  company  could  insist  that  a  union  local  bargain 
with  it. 

Senator  Smith.  Do  I  understand  from  that  you  would  make  the 
industry-wide  bargaining  voluntary  on  both  sides;  is  that  your  point? 

Mr.  Reilly.  No.  I  am  in  favor  of  the  industry-wide  bargaining 
bill.    I  should  make  collective  bargaining  a  mutual  obligation. 

Senator  Smith.  You  mean  by  that,  S.  133? 

Mr.  Reilly.  Although  I  can  see  certain  dangers  in  it.  But,  if  the 
committee  was  not  prepared  to  go  that  far,  I  would  recommend  that 
they  give  consideration  to  the  amendments  proposed  in  S.  360,  to 
that  section  of  the  Wagner  Act  which  now  requires  an  employer  to 
bargain  collectively  with  the  certified  union. 

This  amendment  also  requires  a  certified  union  to  bargain  collec- 
tively with  the  employer  at  his  request,  That  would  mean  that  if 
the  employer  was  not  a  member  of  employers'  association,  which  was 
recognized  as  the  bargaining  agent  for  the  employers,  he  could  require 
the  local  which  has  been  certified  as  the  bargaining  agent  of  his  em- 
ployees, to  bargain  with  him. 

The  Chairman.  Are  there  any  other  questions?  If  not,  we  thank 
you  very  much,  Mr.  Reilly. 

Before  closing  these  hearings  there  are  some  letters  that  I  have 
received  as  chairman  that  I  think  should  go  into  the  record. 

First,  I  have  a  letter  from  Mr.  Basil  O'Connor,  Chairman  of  the 
American  National  Red  Cross. 

(The  above-referred-to  letter  is  as  follows:) 

The  Amebican  National  Red  Cross, 
Washington  13,  D.  C,  February  Uh  1947. 
Hon.  Robert  A.  Taft, 

Chairman,  Committee  on  Labor  and  Public  Welfare, 
United  States  Senate,  Washington,  D.  C. 
My  Dear  Senator  :  In  the  course  of  your  consideration  of  suggestions  for 
clarification  of  the  National  Labor  Relations  Act,  I  am  sure  you  will  want  to  be 
familiar  with  a  problem  that  could  seriously  affect  the  work  of  the  American 
Red  Cross. 

I  am  enclosing  a  copy  of  a  resolution  adopted  by  a  convention  of  the  CIO  at 
Atlantic  City  during  November  of  1946.  You  will  note  that  the  resolution  pur- 
ports to  call  upon  the  present  Congress  to  revise  the  charter  of  the  American  Red 
Cross  so  as  to  compel  its  recognition  of  unions  as  the  agents  of  Red  Cross  em- 
ployees to  negotiate  collective  bargaining  agreements.  The  resolution  appeared 
on  page  seven  of  the  January  issue  of  "Staff,"  a  monthly  periodical  published  by 
the  United  Office  and  Professional  Workers  of  America,  CIO. 

Apart  from,  and  in  addition  to,  such  considerations  as  the  wholly  charitable 
and  noncommercial  nature  of  the  Red  Cross  and  the  fact  that  more  than  90 
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percent  of  all  Red  Cross  work  is  carried  out  by  unpaid  volunteer  workers,  it  has 
been  the  conviction  of  the  Central  Committee,  chief  governing  body  of  the 
American  Red  Cross,  that,  in  view  of  the  quasi-governmental  nature  of  the  or- 
ganizations, its  obligations  to  carry  out,  under  Federal  supervision,  responsibili- 
ties fixed  by  a  congressional  charter  enacted  to  implement  an  international  treaty 
(Red  Cross  convention),  Congress  did  not  intend  the  National  Labor  Relations 
Act  to  be  applicable  to  Red  Cross  activities.  In  consequence,  the  American  Red 
Cross,  although  it  does  not  discriminate  in  any  way  against  any  employee  who 
chooses  to  affiliate  with  a  labor  union,  does  not  enter  into  bargaining  agreements 
with  employee  organizations. 

Thus  far,  no  legal  proceedings  contesting  the  position  of  the  American  Red 
Cross  as  respects  the  applicability  of  the  act  have  been  instituted.  However, 
some  affiliates  of  the  CIO  have  expressed  disagreement  with  the  Red  Cross'  in- 
terpretation of  the  act  and,  in  one  instance,  a  union  has  informally  requested 
recognition  as  the  bargaining  agent  of  the  paid  employees  in  a  particular  depart- 
ment of  a  local  chapter. 

I  am  sure  you  will  appreciate  the  effect  that  a  work  stoppage  in  the  American 
Red  Cross  brought  about  by  action  of  an  organization  of  paid  employees  might 
occasion.  Not  only  would  the  Red  Cross  be  unable  to  discharge  its  responsibili- 
ties to  servicemen,  veterans,  and  the  American  public,  but  the  effect  upon  the 
millions  who  voluntarily  contribute  their  funds  and  services  might  be  such  as 
critically  to  impair  the  ability  of  the  organization  to  function. 

The  American  Red  Cross  is  a  creature  of  Congress  and  it  should,  of  course, 
abide  by  the  intention  of  Congress  in  every  respect.  Accordingly,  in  your  com- 
mittee's consideration  of  the  scope  of  the  National  Labor  Relations  Act,  we 
should  be  most  grateful  if  you  would  consider  the  position  of  the  American  Red 
Cross. 

Sincerely  yours, 

Basil  O'Connor,  Chairman. 


CIO  Resolution  on  American  Red  Cross 

Whereas  (1)  The  American  Red  Cross  has  been  chartered  by  Congress  to 
serve  our  armed  forces  in  war  and  peace,  our  veterans,  and  all  the  American 
peop'e  in  time  of  disaster  and  emergency  ; 

(2)  The  American  Red  Cross  is  one  of  the  largest  social  agencies  in  the 
Nation.  It  has  thousands  of  employees  in  its  national  headquarters  area 
offices  and  in  hundreds  of  local  chapters.  Its  salaries  and  working  conditions 
have  an  important  effect  upon  the  conditions  of  250,000  workers  in  America's 
charitable  organizations.  The  Red  Cross  is  notorious  for  its  unsatisfactory 
salary  practices,  the  insecurity  of  its  workers,  and  its  bad  working  condi- 
tions ; 

(3)  Large  numbers  of  Red  Cross  employees  are  joining  the  CIO  through 
social  service  locals  of  the  UOPWA.  However,  under  the  pretext  of  being  a 
Government  agency,  the  Red  Cross  has  denied  these  workers  the  elementary 
American  right  to  collective  bargaining  and  has  even  refused  to  meet  with 
union  representatives  as  do  the  War  Department,  Veterans'  Administration, 
and  other  bona  fide  Federal  agencies ;  now  therefore  be  it 

Resolved,  That  the  Eighth  Constitutional  Convention  of  the  CIO,  millions 
of  whose  members  and  families  contribute  to  the  American  Red  Cross  hereby : 

(1)  Calls  upon  the  American  Red  Cross  to  follow  in  all  its  activities  pro- 
gressive policies  which  are  in  the  interests  of  the  American  people  and  not  of 
a  small  cl'que  of  reactionaries  and  "blue-bloods" ; 

(2)  Calls  upon  the  Red  Cross  to  cooperate  fully  with  organized  labor  in 
all  its  activities  and  to  provide  for  genuine  and  adequate  labor  representation 
in  all  governing  bodies,  locally  as  well  as  nationally ; 

(3)  Demands  that  the  Red  Cross  grant  to  its  employees  the  same  right  to 
organization  and  collective  bargaining  which  is  the  right  of  other  American 
workers  and  that  the  Red  Cross  arrive  at  collective-bargaining  agreements 
with  the  UOPWA,  as  have  the  YWCA,  Jewish  Welfare  Board,  Urban  League, 
and  scores  of  other  social  service  agencies ;  and 

(4)  Calls  upon  the  incoming  Congress  of  the  United  States  to  revise  the 
charter  of  the  American  Red  Cross  to  compel  the  recognition  of  the  rights  of 
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organized  labor  and  of  its  own  employees  along  the  above  lines. — From  "Staff, 
The  Magazine  of  the  Social  Service  Employee"  January  1947,  page  7. 

The  Chairman.  Next  is  a  letter  from  Mr.  Cecil  B.  deMille,  an- 
swering some  of  the  testimony  of  Rev.  Jerome  L.  Toner. 
(The  letter  referred  to  is  as  follows:) 

Cecil  B.  DeMtlt.e  Productions,  Inc, 

Hollywood  27,  Calif.,  March  5,  19//7. 
The  Honorable  Robert  A.  Taft, 

United  States  Senate,  Washington,  D.  C. 

Dear  Senator  Taft  :  In  the  Reverend  Jerome  L.  Toner's  testimony  before  the 
Senate  Committee  on  Labor  and  Public  Welfare,  February  26,  there  are  several 
erroneous  statements  concerning  my  relations  with  my  union,  the  American 
Federation  of  Radio  Artists,  which,  I  believe,  I  should  correct  for  the  record. 

Father  Toner  stated  that  "nothing  political  was  involved"  in  my  suspension 
by  AFRA,  which  resulted  in  my  loss  of  the  right  to  work  as  a  radio  artist. 

The  fact  is  that  I  was  suspended  because  I  refused  to  pay  an  assessment  levied 
by  AFRA  for  the  purpose  of  financing  a  campaign  in  opposition  to  an  amendment 
to  the  Constitution  of  the  State  of  California,  to  be  voted  upon  by  the  citizens 
of  California  at  the  general  election  of  November  1944.  I  submit  that  a  proposed 
amendment  to  the  Constitution  of  a  State,  appearing  on  the  ballot  with  the 
candidates  for  Federal,  State,  and  local  offices,  voted  upon  by  over  three  million 
voters,  after  a  campaign  which  included  all  the  usual  methods  of  political  prop- 
aganda and  the  expenditure  of  sizeable  campaign  funds  by  both  sides,  is  un- 
questionably a  "political"  matter  within  any  ordinary  meaning  of  the  word.  As 
I  said  in  my  brief  submitted  to  the  Committee  on  Labor  and  Public  Welfare 
(pp.  14-15),  "Freedom  to  pay  or  not  to  pay  one's  money  to  a  political  cause  is 
clearly  part  of  the  right  of  suffrage.  The  Supreme  Court  of  Wisconsin  has  stated  : 
"All  the  activities  of  the  electorate  from  the  time  the  primary  begins  until  the 
result  of  a  valid  election  is  declared,  are  one  thing,  the  exercise  of  the  political 
power  vested  in  the  electorate  by  the  Constitution."  (State  v.  Kohler,  228  N.  W. 
895,  p.  910.)  As  a  British  court  has  put  it,  "It  is  not  enough  to  say  that  a 
man's  vote  has  not  been  influenced.  It  is  also  necessary  for  his  freedom  that 
he  shall  not  have  been  coerced  into  supporting,  by  money  or  otherwise,  the  can- 
didate whom  he  wishes  to  oppose.  *  *  *  Unless  freedom  of  choice  is  to  be 
reduced  to  an  absurdity,  it  must  extend  to  the  whole  conduct  of  the  elector." 
(Amalgamated  Society  of  Railway  Servants  v.  Osborne,  British  Ruling  Cases, 
56,  p.  94. )  In  a  word,  whatever  appears  on  the  ballot  is  political ;  and  whatever 
infringes  the  voter's  full  freedom  to  make  up  his  own  mind  what  parties,  can- 
didates, or  measures  he  will  support  or  oppose  with  his  vote,  his  money  or  his 
voice,  is  an  infringement  of  his  political  rights. 

Father  Toner  stated  that  the  Superior  Court  of  Los  Angeles  County  "sustained 
the  action  of  the  union  completely  and  entirely."  He  might  have  added  that 
the  District  Court  of  Appeal  has  sustained  the  Superior  Court.  But  it  is  worth 
noting  for  the  record  that  the  Sfate  Supreme  Court  has  within  the  past  few 
days  granted  our  petition  for  a  hearing  on  appeal  from  the  lower  courts.  This 
is  not  an  automatic  procedure  in  this  State,  but  takes  place  only  when  the 
Supreme  Court  believes  either  that  there  is  a  conflict  in  the  law  itself  or  that 
a  point  of  law  has  been  raised  which  requires  further  clarification  than  the 
lower  courts  have  given.  I  contend  that  the  lower  courts  sidestepped  the  con- 
stitutional questions  involved  and  took  refuge  in  a  somewhat  strained  interpre- 
tation of  the  union's  constitution  and  bylaws.  I  look  to  the  Supreme  Court  to 
face  the  question :  Does  the  constitution  of  a  union  take  precedence  over  the 
Constitutions  of  the  United  States  and  of  this  State? 

Father  Toner  stated :  "Now,  it  is  true,  in  the  case  of  Mr.  DeMille,  that  he 
does  not  want  to  belong  to  a  union.  He  does  not  want  to  belong  *  *  *  and  to 
judge  by  the  contents  of  the  words  coming  from  his  attorney's  mouth,  he  is  not  in 
favor  of  the  unions  "  This  is  simply  false.  I  was  very  willingly  a  dues-paying 
member  of  AFRA  from  the  time  it  was  organized  to  the  time  the  union  suspended 
me  from  membership.  I  still  am,  very  willingly,  a  member  of  another  union, 
the  Screen  Directors  Guild,  which  does  not  have  a  closed  shop.  If  Father  Toner 
had  even  read  my  attorney's  words  as  carefully  as  he  claimed,  he  would  liave 
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found  these  words  in  the  brief  submitted  to  the  District  Court  of  Appeal;  "It  is 
not  pleasant  to  be  in  the  position  of  opposing  one's  union  and  to  be  falsely  called 
antiunion,  with  the  accompanying  epithets  and  misinterpretations  to  the  public. 
Appellant  has  felt,  however,  that  where  the  basic  rights  of  American  citizenship 
were  challenged  and  the  fundamental  rights  of  the  union  member  were  chal- 
lenged, as  they  have  been  by  the  attempted  coercion  of  Appellant  by  the  leaders 
of  respondent  AFRA  in  this  case,  that  he  had  no  alternative  as  an  American 
citizen  and  as  a  good  union  man  but  to  defend  his  rights." 

Permit  me  to  repeat  what  I  stated  before  the  Committee  on  Labor  and  Public 
Welfare,  that  I  am  not  appaaling  to  Congress  for  a  judgment  on  my  personal 
litigation  with  my  union.  I^ited  my  own  case  to  the  committee  as  only  one 
among  many  that  cry  out  the  need  for  legislation  to  abolish  the  closed  shop, 
the  root  of  the  abuses  which  Father  Toner  himself  admits. 

I  have  trespassed  this  much  upon  your  time  only  because  Father  Toner 
saw  fit  to  comment  at  some  length  upon  my  individual  case.  Because  of  the 
prestige  which,  in  most  instances,  rightly  attaches  to  a  pronouncement  by  a 
gentleman  of  his  profession,  I  could  not  let  his  misstatements  go  uncorrected.  The 
committee  might  well  discount  the  irresponsible  utterances  of  some  other  spokes- 
men, but  it  might  naturally  assume  in  Father  Toner  a  more  studious  regard 
for  the  injunction  of  an  Authority  he  should  be  the  first  to  acknowledge,  "Thou 
shalt  uot  bear  false  witness  against  thy  neighbor.'' 

Sincerely, 

Cecil  B.  deMille. 

The  Chairman.  I  have  a  telegram  from  Mr.  K.  H.  Clarke,  vice 
president,  Swift  &  Co.,  which  I  might  read.  It  gives  an  instance 
of  a  strike.     Its  contents  probably  should  be  in  the  record. 

In  connection  with  current  Union  Stock  Yards  strike  South  St.  Paul,  Minn. 
After  several  months  of  negotiations  with  the  UPWA  (CIO)  the  stockyards 
company  agreed  to  the  recommendations  of  the  fact-finding  commission  ap- 
pointed by  the  Governor  of  Minnesota.  The  union  went  on  strike  March  6 
and  immediately  threw  a  picket  line  across  the  street  leading  to  the  stockyards 
as  well  as  to  Swift  &  Co.'s  South  St.  Paul  plant  with  the  result  that  approxi- 
mately 3,500  Swift  &  Co.  production  employees  represented  by  the  UPWA  (CIO) 
refused  to  cross  the  picket  line  which  shut  down  the  plant.  We  have  approxi- 
mately 8,000  head  of  livestock  on  hand  which  should  be  slaughtered  and  proc- 
essed. There  is  no  issue  between  the  UPWA  (CIO)  and  Swift  &  Co.,  as  we 
have  master  agreement  with  union  covering  this  plant  and  23  other  meat-packing 
plants,  signed  December  23,  1946. 

The  Chairman.  For  the  information  of  the^Committee,  I  have  a 
letter  from  the  Ireland  Creek  Coal  Co.  regarding  its  treatment  of 
its  employees  in  reply  to  a  lot  of  telegrams  which  were  sent  criticizing 
the  company.  As  those  telegrams  are  not  placed  in  the  record,  I 
do  not  think  the  letter  should  be  put  in  the  record,  either.  It  is  avail- 
able for  any  member  of  the  committee  who  wants  to  read  it. 

I  have  a  telegram  from  Armour  &  Co.,  similar  to  the  one  from 
Swift.     It  will  be  placed  in  the  record  at  this  point. 

(The  above-referred-to  telegram  is  as  follows:) 

Chicago,  III.,  March  7,  1947. 
Hon.  Robert  A.  Taft, 

Chairman,  Committee  on  Labor  and  PuUio  Welfare,  Washington,  D.  C: 
We  operate  one  of  our  four  largest  slaughtering  and  meat  packing  plants  at 
South  St.  Paul.  Minn.,  on  property  abutting  the  property  of  the  St.  Paul  Union 
Stock  Yards.  We  have  had  a  contract  at  this  plant  with  Local  4,  United  Pack- 
inghouse Workers  of  America,  CIO,  for  many  years.  The  contract  currently 
in  effect  covering  2,500  of  our  employees  was  negotiated  and  signed  by  the  inter- 
national officers  of  the  union  and  by  the  company  December  19,  1946,  and  does 
not  expire  until  August  11,  1948.  In  this  contract  the  contracting  union  agrees 
that  there  shall  be  no  work  stoppage  of  any  kind  during  the  life  of  said  contract 
until  all  grievance  procedure  including  arbitration  provided  by  the  contract  has 
been  had.     On  March  6'  another  and  different  local  union  of  the  United  Packing- 
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house  Workers  of  America,  representing  the  livestock  handlers  in  the  St.  Paul 
stockyards  declared  a  strike  against  the  St.  Paul  Stockyards  Co.  Armour 
has  no  contractual  or  employee-employer  relationship  either  with  the  striking 
union  or  the  St.  Paul  Stockyards  Co.  The  striking  union  states  that  they  cannot 
effectively  picket  the  stockyards  company  premises  without  also  picketing  the 
entrances  available  to  Armour  employees  to  the  Armour  Packing  plant. 

This  statement  the  company  denies  by  emphatically  stating  that  ingress  and 
egress  to  our  packing-plant  property  can  be  made  without  disturbing  the  effective- 
ness of  the  pickets  patrolling  stockyard  premises.  Neither  the  striking  union  nor 
our  own  union  assert  any  grievance  against  Armour  but  ever  since  4  a.  in.  March 
6,  pickets  have  patrolled  entrances  to  our  plant  refusing  admission  to  all  Armour 
employees,  including  supervisors  and  foremen,  except  powerhouse  workers.  Su- 
pevvisors  and  foremen  have  gone  through  picket  lines  only  when  police  protection 
could  be  secured.  Notwithstanding  the  stoppage  clause  in  our  contract  no 
Armour  employees  have  reported  for  work  since  the  strike,  asserting  it  is  un- 
ethical for  them  to  cross  the  picket  lines  as  established  by  their  affiliated  union 
of  stockyards  employees.  As  a  consequence  we  have  on  our  own  premises  nearly 
6,000  head  of  livestock  purchased  Wednesday,  March  5,  which  cannot  be  slaugh- 
tered and  which  must  be  fed  and  watered  and  many  million  pounds  of  perishable 
meat  and  meat  food  products  that  cannot  be  loaded  or  shipped  except  as  done 
by  a  handful  of  supervisory  employees  in  the  plant.  We  have  contacted  and 
advised  officers,  namely,  President  and  Vice  President  of  International  Union 
governing  both  our  union  and  stockyards  union.  They  disclaimed  any  previous 
knowledge  either  of  the  strike  itself  against  the  stockyards  company  or  action  of 
stockyards  union  in  picketing  our  entrances,  or  of  action  of  our  union  in  stopping 
work  in  viofation  of  our  contract.  Our  union  has  filed  no  grievance  against  us 
under  the  terms  of  our  unexpired  contract  or  otherwise  but  seems  to  justify 
their  action  solely  on  grounds  of  sympathetic  observation  of  picket  lines  estab- 
lished by  this  affiliated  union.  We  think  this  situation,  not  uncommon  in  our 
experience,  requires  corrective  legislation. 

Armour  &  Co., 
George  A.  Eastwood, 
Chairman  of  the  Board. 

Senator  Morse.  I  do  not  have  the  telegram  with  me,  but  I  would  like 
permission  to  have  inserted  in  the  record  a  telegram  that  was  sent  to 
me  by  one  labor  witness  who  has  appeared  before  the  committee.  It 
was  Mr.  Wilms,  I  recall,  who  represented  an  independent  union.  Mr. 
Wilms  states  he  would  like  to  have  me  correct  the  record  in  regard 
to  the  statement  which  I  made  stating  that  no  labor  leader  had  made 
any  constructive  suggestion.  He  states  that  I  was  not  here  on  that 
occasion  and  that  he  made  a  series  of  suggestions.  I  have  checked 
the  transcript.  I  find  that  he  did  propose  some  recommendations 
as  to  amendments  of  the  Wagner  Act.  I  think  he  takes  me  pretty  lit- 
erally in  regard  to  the  matter.  However,  I  think  he  is  entitled  to  have 
the  telegram  inserted  in  the  record.  I  will  supply  it  to  the  Clerk  of 
the  committee. 

(The  document  above  referred  to  is  as  follows:) 

Senator  Wayne  Morse  : 

Would  greatly  appreciate  a  correction  in  the  record  concerning  your  statement 
of  noncooperation  of  all  labor  spokesmen.  Prior  to  your  attendance  at  yesterday's 
a.  m.  session  I  testified  that  Congress  should  enact  legislation  outlawing 
jurisdictional  strikes,  equalizing  employer's  right  under  Wagner  Act,  and  cor- 
rection of  closed  shop  abuses. 

Independent  Unions  of  the  State  of  New  Jersey, 
Edward  G.  Wilms,  Chairman,  Paterson,  N.  J. 

Senator  Ball.  I  have  a  letter  here  from  the  Manufacturers  Associa- 
tion of  Syracuse,  N.  Y.,  proposing  an  amendment  to  the  Wagner  Act, 
and  a  brief  supporting  statement  which  I  think  should  go  in  the  record. 

The  Chairman.  It  is  so  ordered. 
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(The  letter  and  document  above  referred  to  are  as  follows:) 

Manufacturers'  Association  of  Syracuse, 

Syracuse  2,  N.  Y.,  March  5,  1947.  . 
Hon.  Joseph  H.  Ball, 

United  States  Senate,  Washington,  D.  C. 
Dear  Senator  Ball  :  I  enclose  a  memorandum  concerning  a  proposed  amend- 
ment to  subsection  8  (2)  of  the  National  Labor  Relations  Act  which  is  submitted 
by  the  Manufacturers  Association  of  Syracuse,  N.  Y. 

I  have  been  authorized  by  the  board  of  directors  of  this  association  to  submit 
the  enclosure  to  you  and  urge  that  its  contents  be  made  a  part  of  the  record  of 
your  Committee. 

Very  truly  yours, 

Manufacturers'  Association  of  Syracuse, 
By  Forrest  E.  McGuire,  Executive  Vice  President. 

Memorandum  Proposing  Amendment  to  Subsection  8  (2)  of  the  National  Labor 
Relations  Act,  Submitted  by  Manufacturers'  Association  of  Syracuse, 
N.  Y. 

We  should  like  to  draw  to  your  attention  the  desirability  of  an  amendment 
to  the  National  Labor  Relations  Act  which  would  read  as  follows : 

"Subsection  8  (2)  of  the  National  Labor  Relations  Act  is  amended  by  striking 
out  the  period  and  inserting  the  following  words  in  lieu  thereof:  'and,  un- 
less the  employees  shall  dtsignate  a  bargaining  representative  in  accord- 
ance with  the  provisions  of  section  9,  from  forming  or  maintaining  an  advisory 
group,  on  which  employees  may  serve  without  loss  of  time  or  pay,  concerning 
matters  of  mutual  interest,  including  grievances,  wages,  hours  of  employment  and 
other  working  conditions.' " 

We  should  appreciate  it  if  you  would  review  ttis  amendment  and  lay  it  before 
your  colleagues  on  the  committee,  which  has  under  consideration  amendment 
to  the  National  Labor  Relations  Act.  We  hope  that  the  committee  will  see  fit 
to  act  favorably  upon  this  proposal  as  we  regard  it  as  the  answer  to  a  legal 
problem  which  now  faces  employers  who  include  advisory  groups  of  employees 
in  their  personnel  or  industrial  relation  systems. 

Many  firms,  out  of  their  experience  with  labor-management  committees  during 
the  war,  found  that  the  opportunity,  created  by  such  committees,  for  learning 
at  first-hand  the  point  of  view  of  employees,  was  a  valuable  one.  Although  ad- 
visory groups  of  this  character  are  not  labor  organizations  at  all  in  the  ordinary 
sense  of  that  term,  many  employers  have  had  some  doubts  about  how  the 
Labor  Relations  Board  would  view  the  propriety  of  maintaining  such  groups 
in  view  of  the  unusually  broad  definition  contained  in  section  2  (5)  of  the 
Wagher  Act  which  reads  : 

"The  term  'labor  organization'  means  any  organization  of  any  kind,  or  any 
agency  or  employee  representation  committee  or  plan,  in  which  employees  par- 
ticipate and  which  exists  for  the  purpose,  in  whole  or  in  part,  of  dealing  with 
employers  concerning  grievances,  labor  disputes,  wages,  rates  of  pay,  hours  of 
employment,  or  conditions  of  work." 

Because  of  this  definition  there  has  been  an  intimation  in  some  cases  decided 
by  the  National  Labor  Relations  Board  that  the  discussion  of  grievances,  wages, 
or  other  conditions  of  employment  with  such  a  group  might  result  in  the  issu- 
ance of  a  complaint  under  subsection  8  (2)  of  the  act. 

Since  it  is  our  belief  that  this  subsection  was  never  meant  to  cover  advisory 
or  consultative  groups  on  which  employees  serve  without  loss  of  time  or  pay, 
but  was  intended  to  prevent  employers  from  setting  up  formal  labor  organiza- 
tions which  they  controlled  or  subsidized,  adoption  of  this  amendment  would 
remove  all  doubt  on  this  score  by  making  it  clear  that  this  subsection  was  to 
receive  the  limited  construction  which  we  think  Congress  originally  intended. 

While  the  proponents  of  this  amendment  offer  it  as  a  means  of  enabling  such 
groups  to  function  in  companies  which  believe  that  cooperative  arrangements 
of  this  sort  have  demonstrated  their  usefulness  as  a  means  of  promoting  friendly 
and  healthy  industrial  relations,  it  should  be  noted  that  the  proposal  is  merely 
permissive.  It  does  not  require  employers  or  employees  who  think  otherwise 
to  adopt  such  practices.  It  places  no  compulsion  whatsoever  upon  employers 
and  permits  employees  who  do  not  like  to  have  fellow  employees  serving  on 
such  committees  to  put  an  end  to  them  by  selecting  a  bargaining  representative 
in  accordance  with  the  procedures  of  the  Labor  Relations  Act. 
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Moreover,  the  adoption  of  such  an  amendment  would  not  encroach  upon  any 
of  the  rights  which  unions  now  enjoy  under  the  Wagner  Act.  Its  language 
does  not  authorize  an  employer  to  discriminate  between  one  labor  organization 
as  against  another.  Nor  would  it  sanction  any  such  practice  as  an  employer 
forming  a  labor  organization  of  his  own  which  his  employees  would  be  encour- 
aged to  join  in  preference  to  an  outside  organization.  The  amendment  relates 
merely  to  advisory  groups,  not  to  organizations  which  have  constitutions,  dues, 
and  formalized  procedures  for  admitting  employees  to  membership. 

Since  our  organization  has  not  requested  an  opportunity  to  appear  before  the 
committee,  we  are  submitting  this  memorandum  to  you  as  our  statement  in  sup- 
port of  the  proposed  amendment.  We  should  appreciate  it  if  you  would  include 
it  in  the  record  of  the  hearings. 

Manufacturers'  Association  of  Syracuse,  N.  Y., 
By  Forrest  E.  McGuire,  Executive  Vice  President. 

March  5,  1947,  Syracuse,  N.  Y. 

Senator  Ball.  I  think  it  is  rather  unfortunate  that  time  limitations 
on  us  have  not  permitted  us  to  hear  some  individual  employees  on 
some  of  these  issues,  particularly  the  closed-shop  issue.  I  have  re- 
ceived a  tremendous  volume  of  mail,  a  great  proportion  of  it  from 
union  members.  I  have  prepared  excerpts  from  those  letters  and 
have  permission  to  use  the  names,  and  I  would  like  to  have  them  in 
the  record. 

The  Chairman.  Without  objection,  they  will  be  included  in  the 
record. 

(The  referred  to  excerpts  are  as  follows :) 

Comprint  by  Mr.  William  J.  Quinlan,  38  Manchester  Place,  Newark,  N.  J., 
Letter  of  December  28,  1946 

*  *  *  Soon  after  the  organization  of  the  employes  of  the  company  for 
which  I  worked,  in  1943,  an  individual  by  the  name  of  Harrison  began  to  work 
for  control  of  the  union.  He  finally  became  absolute  "boss,"  challenged  only 
by  a  few  who  like  myself  knew  that  he  was  and  is  a  dictator  at  heart  and  in 
action.  My  clashes  with  this  individual  were  very  bitter.  On  two  occasions 
I  proved  conclusively  to  all  the  members  that  this  man  could  be  licked.  I  did 
this  by  electing  in  the  shop  in  which  I  worked  a  shop  steward  who  stood  for 
election  in  opposition  to  the  union  boss'  personal  choice.  By  telling  the  truth, 
I  was  able  to  defeat  the  union  stooge  by  two  to  one.  This  was  in  December  1945. 
After  the  second  victory  of  mine,  the  union  boss  concluded  that  it  was  time  to 
get  rid  of  me. 

At  2:30  one  afternoon  I  was  handed  a  slip  of  paper  (on  company  property) 
instructing  me  to  be  at  the  union  hall  that  same  day  at  7  :30  p.  m.  to  stand  trial 
for  my  union  membership.  I  was  given  this  short  notice  in  spite  of  the  fact 
that  my  home  was  7  miles  away,  with  buses  running  every  couple  of  hours,  and 
in  spite  of  the  fact  that  my  wife  was  recovering  from  a  serious  operation.  Of 
course  I  didn't  attend.  The  union  boss  framed  the  charges,  acted  as  prosecutor, 
and  personally  appointed  seven  stooges  to  be  the  "jury."  I  was  found  guilty 
of  all  charges,  expelled  from  the  union,  and  deprived  of  a  job  as  toolmaker  that 
I  had  held  with  the  company  since  July  28,  1921.  And  all  because  I  worked 
for  the  election  of  decent  officials. 

I  filed  an  application  for  an  injunction,  but  this  was  denied  on  the  technicality 
that  I  had  not  completed  my  appeals  in  the  union  first.  But  you  can  readily  see 
how  much  chance  a  man  has.  First  he  appeals  to  the  grand  lodge,  then  to  the 
international  president,  then  to  the  executive  council,  then  to  the  convention. 
and  then  a  referendum  of  the  whole  union.  The  union  rule  is  that  a  man  cannot 
resort  to  civil  action  until  he  completes  his  union  appeals,  and  he  and  his  family 
must  starve  to  death  in  the  meantime. 

My  failure  to  get  assistance  at  that  time  forced  me  to  leave  my  family  to 
obtain  work  in  New  York.  More  recently  I  have  been  compelled  to  sell  my 
home.    And  all  this  time  the  union  despots  are  riding  the  crest  of  the  wave. 

However,  Senator  Ball,  I  have  not  yet  been  deterred  from  my  fight  for  better 
unions.  It  is  hard  to  get  recognition.  The  broadcasters  insist  on  having  union 
"leaders'"  speak  for  labor.     The  only  hope  is  the  Eightieth  Congress.     *     *     * 
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Letter  From  Mr,  Oscar  E.  Comer,  S79  Oakwood  Road,  Charleston,  W.  Va. 

*  *  *  I  would  like  to  see  Congress  and  the  President  think  in  terms  of 
equal  justice  to  all.  I  would  ask  this  question.  Does  the  Congress  or  the  Pres- 
ident propose  or  suggest  that  a  group  of  labor  racketeers  are  in  a  better  position 
to  inete  out  justice  than  our  Government  is  or  would  be  under  law?  *  *  * 
I  would  like  to  give  you  a  few  experiences  of  mine  since  I  left  the  Carbide  & 
Carbon  Chemicals  Corp.  in  South  Charleston,  W.  Va.,  where  I  worked  from 
December  1934,  to  September  1943,  which  is  one  of  the  very  few  open-shop  jobs 
in  this  chemical  city  and  neighboring  communities. 

When  I  left  the  Carbide  Co.,  I  was  informed  by  other  tradesmen  that  I  would 
have  to  buy  a  union  card,  or  I  could  not  work  on  any  Government  jobs,  and 
very  few  if  any  others.  So  I  went  to  the  local  electricians  union  (IBiTVV)  and 
the  union  boss  informed  that  they  were  not  taking  in  any  new  members.  So 
I  went  to  Beckley,  a  small  town  about  70  miles  from  Charleston,  and  bought 
a  card  and  decided  to  work  on  the  Oak  Ridge  job  outside  of  Knoxville,  Tenn. 
When  I  presented  my  card  to  the  union  boss  at  Knoxville  he  informed  me  in 
no  uncertain  terms  that  my  card  was  no  good,  as  it  was  not  a  year  old,  hence 
I  could  not  work  on  the  Oak  Ridge  job.  I  protested  that  I  was  a  man  of  more 
than  20  years'  experience  and  a  well -qualified  man.  He  further  informed  me 
that  qualifications  had  absolutely  no  bearing  on  the  matter  *  *  *  However, 
I  had  some  friends  in  the  union  and  after  making  a  trip  back  to  Charleston 
I  managed  to  get  the  job,  but  only  as  a  helper  to  another  man.  You  can  imagine 
how  I  felt  working  as  a  helper,  and  I  would  like  to  mention  also  meeting  a 
friend  of  mine  who  was  also  a  man  of  long  experience,  and  had  been  in  charge 
of  some  big  j  bs.    He  also  had  a  young  card  and  a  job  helping. 

I  didn't  stay  on  the  Oak  Ridge  job  very  long,  and  when  I  left  I  threw  that 
card  into  the  river.  I  have  tried  at  least  a  dozen  times  to  take  out  either  a 
card  or  work  permit  here  in  Charleston  since  1C43  but  failed.  When  the  General 
Machinery  Co.  started  to  make  rockets  at  the  South- Charleston  Naval  Ordnance 
Plant  I  asked  Mr.  Jess  Miller  the  local  business  agent  for  1BEW  about  taking 
out  a  card  or  getting  a  permit,  and  he  told  me  there  wasn't  a  chance.  And 
I  positively  know  that  the  union  brought  in  men  from  Kentucky  and  Ohio  (of 
course  they  had  union  cards).  The  reason  I  know  is  that  I  worked  on  the  job 
as  a  millwright.     *     *     * 

The  closed  shop  as  I  see  it  in  this  country  today  is  nothing  less  than  tyranny. 
In  my  honest  opinion  it  possesses  and  uses  the  greatest  restraining  power  on 
the  free  workings  of  human  liberties  that  has  ever  been  inflicted  on  the  people 
of  this  country.  Even  the  soldier  who  has  'recently  fought  over  a  long  period 
of  years  for  his  country  does  not  have  a  right  to  work  or  learn  a  trade,  without 
the  consent  of  the  union  vultures.     *     *     * 


Letter  From  Mr.  Thomas  Bellafiore,  1757  West  Second  Street,  Brooklyn 

N.  Y. 

*  *  *  I  worked  for  the  Western  Union  for  16  years  and  during  the  last  5 
years  of  this  time  I  joined  the  CIO  local  union  40.  Then  I  quit  the  Western 
Union  and  got  a  job  in  Mackay  Radio  Co.  and  worked  there  2  months  and  I 
wanted  to  join  the  union,  the  CIO  local  11,  and  when  I  tried  to  join  the  union 
my  application  was  rejected  and  they  wouldn't  allow  me  to  join  the  union  be- 
cause I  had  called  a  member  of  the  Western1  Union  local  40  a  communist.  They 
wouldn't  allow  me  to  transfer  from  one  CIO  local  to  another  CIO  local.  I 
couldn't  join  the  union  as  they  wouldn't  accept  my  application.  So  the  union 
told  my  employer  that  I  was  not  a  member  of  the  union  and  he  had  to  re- 
lease me  as  they  had  a  closed  shop  agreement.  So  my  boss  had  to  release 
me  even  though  I  wanted  to  join  the  union  and  my  boss  liked  my  work  and 
wanted  to  keep  me  on.     *     *     * 

Letter  From  Mr.  William  Daniels,  1336  East  Hewson  Street,  Philadelphia, 

Pa. 

I  am  one  of  a  group  of  veterans  having  served  in  the  United  States  Navy 
and  the  Maritime  Service.  I  am  a  member  of  Local  107  International  Brother- 
hood of  Teamsters,  AFL,  who  recently  asked  for  an  election  of  officers  by  a 
secret  ba'lot,  and  Mr.  Edward  P.  Crumback,  Secretary  Treasurer,  at  a  meeting 
answered  "No  God shellshocked  veterans  are  running  me  or  my  union." 
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In  retaliation  to  this  we  banded  together  to  lend  weight  to  our  demands.  I 
might  add  at  this  point,  there  has  been  no  election  in  this  union  for  the  past 
10  years.  During  this  time  the  union  has  employed  a  strong  arm  squad  to 
enforce  their  wishes  upon  the  membership.  In  our  recent  campaign  for  an 
election,  we  have  been  fired  from  our  jobs,  been  beaten,  and  have  been  threat- 
ened with  harm  to  our  homes  and  families.  We  have  taken  our  complaint  to 
every  known  department  of  law,  Philadelphia  Police  Dept.,  FBI,  and  Veterans' 
Administration.  None  of  these  deportments  seem  to  be  able  to  do  anything  to 
replace  us  in  our  rightful  jobs  or  stop  this  gangsterism.  We  have  even  been 
stopped  from  working  on  jobs  the  union  has  no  jurisdiction  over. 

One  business  agent,  Raymond  Kelly,  has  a  brother  who  is  captain  of  the  Motor 
Bandit  Patrol  in  Philadelphia,  who  recently  got  a  new  1946  Buick  the  same  time 
as  the  business  agents  of  the  union  received  theirs. 

We  have  sworn  statements  from  veterans  and  nonveteran  members  of  this 
union  that  will  prove  this  letter  true,  and  we  would  like  to  know  if  you  would 
aid  in'  bringing  about  an  investigation  and  correction  of  these  illegal  tactics 
used  against  us.     *     *     * 

Letter   From   Mr.    Edward   CykeWtck,    8  Wheeler    Avenue,    Valley    Stream, 

Long  Island,  N.  Y. 

*  *  *  Originally,  in  1945,  the  WLB  ruled  that  Press  Wireless  Inc.,  was 
to  grant  the  American  Communications  Association,  CIO,  a  closed  shop,  though 
a  vote  pro  or  con  was  never  taken  amongst  the  employees.  Consequently  each 
worker  was  forced  to  join  (in  this  case  a  Communist-dominated  union)  or 
give  up  his  right  under  the  United  States  Constitution  to  earn  a  livelihood.  I 
swallowed  my  pride  and  became  one  of  the  masses  to  support  my  wife  and 
child. 

I  paid  my  dues  regularly,  but  when  it  came  to  signing  petition's  for  the  con- 
tinuance of  OPA  and  contributing  to  the  PAC  in  whose  philosophy  I  did  not 
believe,  I  vigorously  objected  to  the  methods  used  in  obtaining  such  contribu- 
tions and  signatures.  I  was  then  warned  by  a  nonelected  union  delegate  that 
I  was  in  a  closed  shop  and  if  I  wasn't  careful  I  wouldn't  be  in  it. 

Time  passed,  and  in  the  latter  part  of  July  1946,  a  question  arose  as  to  the 
interpretation  of  a  clause  in  the  labor  contract,  with  management  and  the 
union  disagreeing.  I  then  took  this  same  contract  to  a  young  friend  of  mine, 
an  attorney  and  asked  for  his  version  of  this  particular  clause.  He  disagreed 
with  the  union.  The  next  day  I  mentioned  this  to  a  union  delegate  and  was 
immediately  reprimanded  for  my  action  with  the  interjection  that  I  had  to 
accept  the  union  attorney's  interpretation  and  his  alone     *     *     * 

Now  the  Smith-Connally  Act  which  is  still  in  effect,  calls  for  a  30-day  wait- 
ing period  from1  the  time  a  strike  vote  is  taken,  but  in  this  instance  there  was 
no  attempt  made  to  observe  the  law  by  these  union  leaders.  Instead,  on  about 
July  25,  1946,  they  passed  out  what  they  called  a  "vote  of  confidence"  ballot 
which  roughly  stated  "Do  you  wish  your  strategy  committee  to  act  in  your 
interest,"  with  two  squares  underneath  marked  "yes  and  no."  The  term  strike 
did  not  appear  on  this  paper.  I  questioned  the  union  as  to  the  word  "yes" 
and  whether  it  would  include  the  act  of  striking.  I  was  informed  to  read  it 
and  use  my  own  judgment.  I  then  asked  20  radio  operators  who  were  on 
duty  if  they  thought  it  justifiable  to  strike  over  the  questionable  clause  in  the 
contract  and  was  emphatically  told,  no. 

With  myself,  this  made  a  total  of  21,  yet  9  days  later,  the  union  stated  that 
they  had  a  unanimous  affirmative  strike  vote. 

Since  this  was  a  serious  move,  I  requested  the  leaders  to  advise  me  if  there 
were  any  alternative  proposals  offered  by  the  company  and  if  so  why  they 
weren't  submitted  to  the  membership  for  discussion.  They  answered  flatly 
that  there  weren't  any  other  offers  made,  yet  a  member  of  the  negotiating  comv 
mittee  admitted  to  me  that  there  had  been  one  made  but  he  didn't  think  it 
was  so  "hot." 

The  next  day  the  company  received  a  letter  from  union  headquarters  invoking 
a  section  of  the  contract  which  was  to  drop  me  from  the  pay  roll,  this  under  a 
closed  shop,  for  being  inquisitive  about  union  affairs  that  concerned  me. 

The  day  following  this,  which  was  August  7,  1946,  Joseph  Selly,  who  is  not 
an  employee  of  Press  Wireless,  walked  into  the  operating  rooms  at  midnight, 
blew  a  whistle,  climbed  on  a  desk,  yelled  "'solidarity  forever"  and  with  the  aid 
of  other  goons  from  the  maritime  union  pulled  the  skeleton  night  watch  from 
their  transmitting  position.  *  *  * 
97755 — 47— pt.  4 19 
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As  a  result  of  these  tactics,  I  am  now  barred  from  earning  a  living  at  my 
vocation  even  though  I  had  been  overseas  for  Press  Wireless  in  the  invasion  of 
Leyte. 


Letter  From  Mr.  A.  F.  M.  Clark,  634  East  Oak  Street,  Louisville,  Ky. 

*  *  *  When  I  worked  in  the  cost  accounting  department  of  the  United 
States  Ordnance  Plant  that  was  operated  by  the  Westinghouse  Electric  and 
Manufacturing  Co.,  a  vote  was  taken  as  to  whether  they  would  bo  au  office  em- 
ployees'' union  or  not.  I  was  told  later  that  the  vote  was  not  to  have  a  union.  I 
received  a  letter  from  the  union  enclosing  an  application  card  to  sign  and  in- 
forming me  that  before  I  could  be  a  bona  fide  member  I  would  have  to  come 
to  the  meeting,  pay  initiation  fee,  take  the  obligation  and  pay  dues.  *  *  * 
After  being  told  that  everyone  in  the  general  office  had  already  signed,  I,  be- 
lieving the  party  that  told  me  that,  I  signed  the  card.  *  *  *  After  being 
told  by  the  management  that  they  had  no  closed  shop  I  decided  not  to  join.  I 
went  to  the  party  I  gave  the  card  to  that  same  day  and  asked  him  not  to  turn  it 
in  to  the  union  as  I  was  not  going  to  join. 

Nothing  was  said  by  anyone  about  the  matter  until  14  months  later  the  union 
asked  Westinghouse  to  dismiss  me  because  I  did  not  pay  my  union  dues. 

I  was  not  notified  that  I  was  accepted  as  per  their  application  card,  was  not 
asked  to  come  to  a  meeting,  take  the  obligation,  pay  a  fee  or  dues  *  *  *  I 
contend  that  I  was  not  a  member  of  the  union  because  I  did  not  complete  the 
transaction.  I  found  out  later  that  the  union  took  a  vote  to  include  in  their 
contract  with  Westinghouse  the  maintenance  of  membership  clause  after  I  had 
signed  the  application  card  and  did  not  notify  me  to  even  come  to  a  meeting  and 
vote.  One  month  after  the  new  contract  went  into  force  they  asked  for  my 
discharge    *     *     * 


Letter  From  Mrs.  Alice  Gilmartin,  1334  Sellers  Street,  Philadelphia,  Pa. 

*  •  *  *  I  have  been  there  for  2  years  and  have  never  had  cause  to  be  dis- 
satisfied in  any  way  with  the  firm's  head  or  foreman,  but  we  are  always  going 
out  on  a  strike  or  walkout  or  just  talking.  Now  I  refused  to  go  on  a  strike 
and  do  picket  duty  so  they  sent  me  a  letter  to  pay  them  $100  and  that  I  was  also 
expelled  from  union.  Later  the  shop  steward  came  to  me  and  said  if  I  agreed 
to  pay  the  $100  I  would  be  squared  and  even,  and  that  they  would  take  a  little 
each  week  out  of  my  pay  *  *  *  I  am  a  widow  with  children  and  a  home  to 
support     *     *     * 

*  *  *  Perhaps  if  this  were  made  public  more  girls  would  come  forward 
and  take  a  stand  against  the  closed  shop  and  all  unfair  practices  of  the  unions. 
I  intend  to  fight  until  I  cannot  fight  any  more.  Just  imagine  paying  someone 
so  you  can  work  for  someone  else  and  then  have  them  order  you  out  on  a  strike 
and  fine  you  $100  because  you  refuse  to  do  their  bidding     *     *     * 


Letter  From  Mr.  William  J.  Hofmann,  1020  Baxter  Avenue,  Louisville,  Ky. 

I  am  a  boilermaker,  also  an  oversea  veteran  of  World  War  1.  We  had  to 
join  the  union  because  it  was  the  only  way  of  getting  work. 

I  have  been  a  union  man  7  years.  It  cost  us  $15  to  join  when  we  went  to 
different  cities  it  cost  us  about  $25  more.  Dues  $3.50  per  month  and  $1  a  day  for 
working  during  war.  It  now  costs  us  800  per  day.  I  have  worked  2  weeks  in 
4  months.  When  I  ask  about  work  he  tells  me  the  jobs  are  not  open  yet,  and 
when  they  are  he  sends  other  men.  It  looks  like  a  certain  bunch  always  gets 
them.  I  had  a  good  job  in  a  copper  works,  worked  3%  years  for  them.  They 
made  the  company  get  rid  of  us.  The  owner  told  us  we  were  the  best  men  he 
had  and  if  there  was  any  chance  in  the  world  he  would  try  to  get  us  back.  This 
place  was  a  closed  shop.  We  had  to  get  out  because  we  had  a  boilermaker's 
card,  and  the  majority  carried  sheet  metal  cards.  Was  that  lawful?  Do  you 
think  I  would  have  a  suit  against  our  business  agent  for  keeping  me  out  of 
work,  and  charging  $1  a  day  for  working  during  the  war? 
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Letter  From  Mk.  George  Honold,  2900  Pine  Street,  San  Francisco,  Calif. 

*  *  *  About  2  years  ago  on  the  advice  of  the  doctor  who  attended  my  wife, 
who  was  very  ill,  I  sold  out  my  business  in  the  East  and  came  to  California.  On 
arriving  in  San  Francisco  I  secured  a  job,  and  immediately  I  called  at  the  labor 
union  to  apply  for  membership.  The  union  informed  me  they  were  not  taking 
on  any  new  members  excepting  a  few  veterans.  Now,  Senator,  I  am  all  for  doing 
everything  possible  for  the  veteran,  but  don't  you  think  a  man  raising  a  family 
has  to  try  to  live,  or  should  he  be  liquidated  a  la  Russian.  As  a  consequence  I 
have  had  to  get  along  with  odd  jobs  here  and  there,  as  there  is  no  private  enter- 
prise here,  as  the  local  head  of  the  union  controls  every  business  and  craft.    *    *    * 


Letter  From  Mr.  William  D.  Jones,  Manager,  Field  &  Stuart,  Inc.,  Utica,  N.  Y. 

*  * '  *  We  have  a  closed-shop  agreement  with  the  International  Brotherhood 
of  Teamsters,  the  agreement  covering  our  warehouse  employees  and  truck  drivers. 
Union  rules  will  not  permit  a  union  member  to  unload  a  truck  driven  by  a  non- 
union driver.  In  the  event  that  merchandise  came  to  us  on  such  a  truck  it  was 
the  practice  to  call  union  headquarters  and  hire  a  man  to  do  the  unloading.  The 
fee  for  this,  paid  by  the  owner  of  the  truck,  was  a  full  day's  pay  regardless  of 
whether  the  man  worked  1  or  8  hours. 

On  Friday,  November  8,  a  truck  came  to  our  warehouse  to  deliver  250  cases  of 
No.  10  tomatoes  to  us.  The  shipment  had  originated  in  Maryland,  had  moved 
from  the  cannery  via  a  truck  line  known  as  Riss  &  Co.  to  a  point  in  Pennsylvania, 
where  it  was  turned  over  for  final  delivery  in  Utica  to  a  trucker  who  owned  and 
operated  his  own  truck.  This  man  was  not  a  member  of  any  local  of  the  teamsters 
union.     He  is  in  business  for  himself. 

When  our  union  steward  found  the  truck  was  driven  by  a  nonunion  man  he 
called  union  headquarters  to  get  a  man  to  do  the  unloading,  the  truck  owner  being 
willing  to  be  held  up  to  that  extent.  Headquarters,  however,  would  not  supply 
the  man  and  we  were  informed  that  a  new  rule  was  now  in  effect  and  that  from 
now  on  "no  nonunion  trucks  would  be  unloaded  in  Utica."  This  rule,  of  course, 
could  only  apply  to  a  closed  shop,  but  our  city  is  pretty  well  under  the  control  of 
the  teamsters  union  so  far  as  trucking  is  concerned.  Here  is  a  case  where  a 
man's  right  to  work  has  been  taken  away  from  him  at  least  so  far  as  this  city  is 
concerned  by  a  powerful  labor  union. 


Second  Letter  From  Mr.  Jones 

Today  a  truck  from  Federalsburg,  Md.,  came  to  our  warehouse  with  a  load  of 
tomatoes,  canned.  The  driver  and  his  helper  were  both  members  in  good  standing 
of  their  home  local  of  the  union,  but  before  our  union  employees  could  take  the 
tomatoes  in  the  truck  driver  had  to  hire  a  local  union  man  to  unload  his  truck — 
expense  $9,  $1  per  hour  for  a  minimum  of  9  hours.     *     *     * 


Letter  From  Mr.  Armand  Leclerq,  8001  West  Magnolia  Boulevard,  Burba nk. 

Calif. 

As  a  small  businessman  operating  a  cafe  on  a  partnership  basis,  1  am  presenting 
a  case  history  of  a  union's  activity  in  its  endeavor  to  pressure  me  into  forcing 
my  employees  into  the  Culinary  Workers'  Union  against  their  will.     *     *     * 

Prior  to  our  opening  in  November  1945  the  local  business  agent  of  the  Culinary 
Workers'  Union  approached  me  relative  to  staffing  our  cafe  with  all  union  help. 
We  carefully  selected  our  force  upon  their  ability  and  personality.  Upon  opening 
the  business  agent  requested  us  to  sign  a  closed-shop  contract  for  our  35  em- 
ployees. I  stated  that  I  would  sign  if  the  employees  wished  to  join,  but  not  one 
expressed  such  a  desire,  nor  have  they  to  this  day.  The  business  agent  upon  being 
told  of  the  workers  decision  stated,  "It  is  mandatory  that  you  sign,  the  employees 
have  no  say  in  the  matter." 

'  In  June  1946  we  were  handed  an  ultimatum  by  the  business  agent  who  said,  "If 
you  don't  sign  up  you  will  have  to  suffer  the  consequences."     In  October  a  picket 
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line  was  established,  and  2  weeks  later  a  stench  bomb  was  tossed  into  our  cafe. 
About  4  weeks  later  another  stench  bomb  was  thrown  in,  and  about  2  weeks  after 
this  last  bomb  acid  was  thrown  on  the  cars  of  two  of  our  patrons.  Next  the 
seat  cushions  in  my  partners'  car  were  slashed  as  were  the  tires  on  the  cars  of 
several  of  our  employees.  At  one  time  roofing  nails  were  found  strewn  along 
the  curb  in  all  direction  adjacent  to  our  establishment.     *     *     * 

If  the  closed  shop  would  be  outlawed  and  workers  given  the  privilege  of  select- 
ing representation  of  their  own  choosing,  I  think  it  would  tend  to  diminish  acts 
of  violence.     *     *     * 


Letter  From  Mr.  M.  Charles  Linko,  5042  Winthrop  Avenue,  Chicago,  III. 

*  *  *  I'm  referring  to  your  desire  to  abolish  the  closed  shop,  a  problem  we 
have  been  battling  since  our  military  discharge. 

Many  of  us  have  taken  defeat  in  an  effort  to  "crash"  the  union.  I've  been 
beaten  back  on  two  occasions  (two  different  locals  of  the  motion  picture  camera- 
man's IATSE  union)  and  plan  to  try  again. 

I  have  an  imposing  list  of  experiences  and  recommendations,  and  my  work, 
according  to  ace  camermen,  is  on  a  level  with  the  top  men  themselves.  So  I'm 
either  a  member  of  the  wrong  race  or  my  earned  money,  in  spite  of  being  of  a 
quantity  sufficient  to  meet  the  exorbitant  entrance  fees,  is  "chicken  feed"  to  those 
lords  who  have  been  given  the  power  under  the  Wagner  Act  to  tell  me  what 
profession  I  may  or  may  not  pursue — I  who  volunteered  into  a  uniform  and  wore 
it  well  for  56  months  while  they  sat  in  their  upholstered  chairs  drawing  300  bucks 
a  week. 

I  can  have  one  of  four  jobs  if  and  when  this  Wagner  Act  gets  the  smashing  it 
has  coming  to  it — -when  good  old  man  competition  will  again  inspire  art  and  indus- 
try and  when  merit  will  determine  who  shall  work  at  the  job  he  has  chosen.  Until 
then  this  "necessary  evil"  just  out  of  uniform  isn't  too  desirous  of  living  at  all. 


Letter  From  Mr.  Edwin  A.  Miller,  11  Old  Elm  Road,  Bridgeport  29,  Conn. 

*  *  *  I  am  a  developmental  model  maker  and  have  never  belonged  to  a  labor 
union,  as  I  have  always  depended  on  my  own  merits  for  advancements  in  both 
pay  and  position. 

I  have  recently  been  discharged  from  the  Maguire  Industries,  Inc.  (Bridgeport 
Electronics  Division)  Model  Shop  for  "refusal  to  become  member  of  union  as  per 
union-shop  agreement." 

*  *  *  I  further  think  that  union  and  closed  shops  are  forms  of  dictator- 
ships.    *     *     * 

Letter  From  Mr.  James  Pflantz,  1510  Sunset  Avenue,  Utioa,  N.  Y. 

•  *  *  *  I  am  a  truck-owner-operator  and  I  can't  work  because  I  haven't  a 
union  book.  Our  chauffeurs  local  No.  182  has  refused  me  a  book  because  its 
"board"  voted  not  to  issue  me  one. 

Kindly  write  and  tell  me  if  there  is  any  advice  you  can  give  me  that  will 
make  it  possible  for  me  to  earn  an  honest  living  for  me  and  my  family  in  my 
chosen  field.     *     *     * 

I  have  a  job  to  go  to  as  soon  as  my  employer  is  sure  he  won't  be  involved  in 
a  labor  strike  for  hiring  me,  and  I  think  the  only  thing  that  will  put  me  back 
to  work  and  save  me  from  bankruptcy  is  a  union  book  or  open-shop  labor  lawTs. 

Is  this  America  when  a  certain  few  can  and  do  decide  who  shall  and  shall 
not  work? 


Letter  From  Mr.  R.  B.  Nichols,  the  Torring  Co.,  South  Bend,  Ind. 

*  *  *  We  have  just  concluded  a  lengthy  strike.  *  *  * 
During  the  strike  period,  the  union  levied  fines  on  all  members  who  refused  to 
picket,  with  the  result  that  several  workers  had  fines  of  over  $100  per  person 
which,  when  the  strike  was  concluded,  the  union  insisted  they  pay  or  sign  notes 
to  pay.  Unfortunately,  there  are  certain  ex-servicemen  involved  in  this  matter 
who  refuse  to  pay  the  fine,  so  cannot  obtain  clearance  from  the  union  and,  there- 
fore, will  not  be  allowed  to  enter  the  plant. 
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Can  you  visualize  the  hullabaloo  that  would  be  raised  should  an  employer 
attempt  to  keep  an  employee  from  his  job,  particularly  an  ex-serviceman,  and  yet 
the  union  is  perfectly  free  to  resort  to  such  tactics  without  interference.    *    *    * 


Letter  From  Mr.  Brock  Pemberton,  Hobe  Sound,  Fla. 

By  way  of  introduction,  I  am  the  producer  of  "Harvey,"  a  play  in  its  third 
year  in  New  York,  its  second  half-year  in  Chicago.     *     *     * 

Actually,  I  decided  to  write  you  after  two  recent  experiences  resulting  from  the 
combination  of  closed  shop  and  closed  unions.  I  wanted  to  replace  my  manager 
with  the  Chicago  company,  headed  by  Joe  E.  Brown,  because  the  original  man 
was  quitting.  Before  there  was  a  managers'  union  (the  ATAM),  my  brother, 
Murdock  Pemberton,  had  been  a  manager  and  press  agent.  He  quit  this  work, 
but  a  year  and  a  half  ago  decided  to  join  the  union  in  case  he  might  want  to  do 
this  work  again.  His  former  experience  entitled  him  to  membership.  When  I 
prepared  to  send  him  to  Chicago,  I  discovered  he  couldn't  go  because  he  had  not 
been  a  union  member  3  years  and,  until  he  had,  he  could  only  work  in  New  York 
as  a  press  representative. 

Exhibit  No.  II :  For  26  yeai*s  Mrs.  Pemberton  has  dressed  the  actresses  in  my 
productions.  Until  a  few  years  ago  her  name  always  appeared  on  the  program. 
Several  years  ago  the  union  decided  this  work  could  only  be  done  by  one  of  their 
members.  I  decided  it  would  be  ridiculous  for  my  wife  to  belong  to  a  union  I 
was  continually  having  arguments  with.  The  union  became  increasingly  tough 
and  while  she  has  assisted  with  the  last  few  productions  her  name  could  not  appear 
on  the  program  without  getting  the  scene  designer  in  trouble.  Finally  it  was 
decided  that  she  should  join  the  union  and  application  was  made  last  fall.  "Word 
has  just  reached  me  that  at  a  meeting  of  the  Scenic  Artists  &  Designers  last 
week,  a  motion  was  passed  not  to  admit  any  new  members  in  this  category  until 
1948.     *     *     * 

Is  this  free  America? 


Letter  From  Mr.  George  S.  Ward,  Harlan,  Ky. 

*  *  *  In  our  contract  with  the  Mine  Workers  there  is  a  clause  which  sets 
up  an  arbitration  board  to  handle  all  disputes  *  *  *  but  it  is  becoming  in- 
creasingly difficult  for  the  employer  to  place  a  witness  on  the  stand  in  his 
behalf,  for  the  reason  that  the  Mine  Workers,  I  am  informed,  have  notified  all 
their  members,  that  they  must  not  testify  for  the  employer,  and  if  they  do, 
they  are  immediately  fined  $25. 

I  know  of  one  such  instance  where  a  former  checkweighman  was  fined  $25 
by  his  local  for  testifying  for  the  company,  and  in  another  instance  a  inotorman 
testified  for  the  company  and  he  was  cited  to  appear  before  the  local  union 
but  instead  he  just  quit  his  job. ' 

Letter  From  Mr.  Edward  J.  Toohey,  3623  Lyndale  Avenue  South, 
/  Minneapolis,   Minn. 

*  *  *  For  10  years,  from  1934  till  October  1944,  I  was  a  member  of  organ- 
ized labor  in  Minneapolis  (A.  F.  of  L.).  I  still  believe  in  good  honest  unions 
run  by  the  rank  and  file  members,  and  not  by  ruthless  leaders,  as  is  the  case 
today.  I  honestly  think  unions  are  necessary,  but  forcing  a  man  or  woman  to 
join  a  union  to  obtain  a  livelihood  is  against  the  American  way  of  life     *     *     *. 

Back  in  October  1934,  I  was  suspended  (along  with  14  other  men)  from  the 
Boilermakers  Union  Local  Lodge  No.  647,  Minneapolis,  while  working  at  the 
Cargill  Shipyard  in  Savage,  Minn.  *  *  *  Certain  charges  were  made  against 
us  by  the  local  business  agent,  which  were  never  proven.  In  fact  we  never 
had  a  trial,  just  a  heading  by  one  of  the  international  vice  presidents.  It  was 
strictly  a  star-chamber  session.  A  few  months  passed  after  this  hearing,  and 
I  was  notified  that  I  was  expelled  permanently.     *     *     * 

In  July  1945,  I  went  to  work  at  a  new  trade,  namely,  installation  of  gas  heat. 
I  attempted  to  join  the  pipe  fitters  union  in  Minneapolis  but  they  turned  me 
down,  but  owing  to  a  shortage  of  skilled  workmen  in  this  trade  they  let  me 
work  on  a  permit  ($1  a  week).  *  *  *  My  permit  was  revoked  in  January 
1946  and  my  employer  had  to  fire  me,  according  to  the  closed  shop  agreement. 


2070  LABOR  RELATIONS   PROGRAM 

Tn  March  1046  I  was  able  to  pass  the  city  gas  fitters  examination  and  I  was 
issued  a  journeyman's  card.  Again  I  attempted  to  join  the  pipe  fitters  union, 
but  I  was  turned  down  again.     *     *     * 

I  hired  an  able  attorney  to  help  me  in  my  tight  to  obtain  membership  in  the 
pipe  fitters  union,  hut  our  efforts  were  futile.  Imagine  having  to  hire  an 
attorney  and  pay  out  $10<>  retainer  fee,  so  as  to  obtain  work  in  America.     *     *     * 


Letter  From  Hale  McCown,  Attorney  at  Beatrice,  Nebr.,  Regarding  the  Case 
of  Mr.  George  Summer,  Beatrice,  Nebr. 

*  *  *  In  1944  Mr.  Summer  wisher  to  enter  the  motion-picture  field  in 
Beatrice,  Nebr.,  having  had  considerable  previous  experience  with  motion- 
picture  equipment  and  having  fully  qualified  as  an  electrician.  On  June  26, 
1946,  he  made  application  for  membership  in  the  International  Alliance  Theatri- 
cal Stage  Employees  and  Moving  Picture  Machine  Operators,  Local  087,  which 
embraces  Beatrice  and  Crete,  Nebr.  He  received  from  the  president  of  that 
local  a  receipt  for  a  down  payment  of  $25  on  his  initiation  fee,  and  was  appointed 
by  the  president  to  act  as  business  agent  in  Beatrice,  Nebr.,  for  the  local,  pending 
action  on  his  application.     *     *     * 

In  December  1944  the  secretary  of  the  local  advised  him  that  his  application 
would  be  acted  upon  at  a  meeting  on  January  18.  *  *  *  At  the  meeting 
on  January  18,  1945,  the  local  union  purportedly  dissolved  itself,  and  the  in- 
dividuals were  instructed  to  advise  their  employers  that  they  were  working 
directly  for  them,  which  they  did.  During  the  time  from  this  date  until  his 
final  discharge,  Mr.  Sumner  was  employed  by  the  Rivoli  Theater  here  in  Beatrice, 
Nebr. 

Early  in  1946  local  No.  687  either  reorganized  or  decided  to  become  officially 
active  again,  and  finally  on  March  21,  1946,  advised  Mr.  Sumner  that  his  past 
conduct  against  the  local,  the  misconduct  not  being  specified,  did  not  warrant  his 
acceptance  as  a  member  and  returned  his  deposit  made  almost  2  years  before. 
Meanwhile,  shortly  prior  to  March  1946.  the  revitalized  union  had  signed  a 
closed-shop  agreement  with  the  Fox  Midwest  Amusement  Corporation,  which 
operates  the  Rivoli  Theater.  *  *  *  On  March  26,  1946,  the  local  union  gave 
Mr.  Sumner  notice  of  termination  of  his  position.  Mr.  Sumner  appealed  to  the 
international  union  after  the  action  of  the  local  in  rejecting  his  application  for 
membership,  and  on  April  8  was  advised  by  the  sixth  international  vice  president 
that  upon  review  of  the  case  the  local  had  again  turned  down  his  applica- 
tion.   *    *    * 

All  of  the  foregoing  facts  inevitably  gave  rise  to  the  letter  of  April  24,  1946, 
from  Mr.  Sumner's  employer  terminating  his  services.  Copy  of  this  letter  is 
enclosed,  as  well  as  copy  of  a  recommendation  written  for  him  by  the  local 
theater  manager. 

As  indicated,  Mr.  Sumner  lost  his  position  and  has  not  been  engaged  in  motion- 
picture  work  since  that  date,  and  is  now  doing  electrical  work  independently 
in  this  city.    *    *    * 

Letter  From  Mrs.  C.  W.  Hogan,  Kilgoke,  Tex. 

*  *  *  The  union  I  have  reference  to  is  the  IBEW,  an  affiliate  of  AFL. 
This  one  local  I  want  to  tell  you  about  has  its  headquarters  in  Longview,  Tex. 

My  husband  is  a  first-class  inside  electrician.  *  *  *  After  the  war  was 
over  we  came  back  here  to  Kilgore  where  we  have  lived  for  the  past  15  years  and 
he  went  to  work  for  F.  H.  Nebbins,  owner  of  Petroleum  Electric  Co.  He  had  a 
union  card  out  of  Texarkana  IBEW  local  at  that  time.     *     *     * 

Now,  there  are  about  20  men  working  for  Petroleum  Electric  Co.  All  are  non- 
union but  one.  Now,  sir,  all  these  men  live  here  in  Kilgore  and  have  their 
homes  here.  Do  you  think  it  fair  for  the  union  in  Longview  to  come  over  here  and 
tell  Mr.  Nebbins  he  has  to  lay  these  nonunion  men  off  and  put  men  to  work 
who  are  union  and  who  live  in  Longview,  Marshall,  and  Henderson,  all  as  far  as 
35  miles  from  here?  And  that's  not  all.  This  certain  local  won't  accept  any  of 
these  men  into  their  local.  There  isn't  a  man  working  who  wouldn't  join  the 
union  to  keep  their  jobs.    But  they  won't  let  them.    *    *    * 

Sir,  is  it  right  for  a  few  men  to  rule  the  lives  of  others  even  to  the  point  of 
saying  they  can  or  can't  work  and  make  their  families  a  living?     *     *     * 
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Lctter  From  D.  S.  Wiluamjs,  Kent-Moore  Organization,  Jackson,  Mich. 

*  *  *  On  June  23,  1941,  Mr.  Ralph  J.  Shiafer  was  assigned  to  the  tool- 
room to  learn  that  trade  where  he  remained  until  July  12.  1!)44,  at  which  time 
he  was  inducted  into  the  armed  forces.  On  July  13,  104.~»,  he  was  separated 
from  service  with  an  honorable  discharge  and  reinstated  in  the  employ  of  this 
company  on  September  17,  1045. 

Mr.  Shafer  after  returning  to  work  did  not  pay  union  dues.  He  took  the 
position  that  for  the  1-year  period  after  reemployment  he  was  not  required  to 
pay  such  dues. 

On  January  4,  1946,  the  union  president  and  chief  steward  served  notice  on 
the  company,  in  writing,  that  this  veteran  "Ralph  Shafer,  Clock  No.  82r  is 
behind  In  dues,  according  to  the  contract  he  must  pay  at  once  or  cease  work.'' 
A  meeting  was  held  in  which  the  union  and  company  representatives  agreed 
to  submit  the  problem  to  Selective  Service  in  Washington,  and  the  riding  of 
Selective  Service  would  be  accepted  as  final  and  binding  on  both  parties.    *    *    * 

On  September  16,  1946,  the  union  submitted  a  grievance  in  this  case.  *  *  * 
When  notified  of  this  the  veteran  presented  himself  to  the  union  officials  to  pay 
his  union  dues.  In  its  place,  the  union  demanded  the  payment  of  an  assessment 
in  the  amount  of  $168.    *    *    * 

On  September  17,  1946,  when  Mr.  Shafer  returned  for  work  and  the  company 
would  not  concede  to  union  demands  for  his  separation  in  the  absence  of  payment 
of  the  $168  assessment,  the  union  effected  a  work  stoppage  for  1  day.  On 
September  20,  1946,  it  was  decided,  with  the  assistance  of  Selective  Service,  that 
the  veteran  involved  would  be  laid  off  pending  a  ruling  from  Selective 
Service.    *    *    * 

On  September  30. 1946,  the  union  president  advised  that  the  union  on  September 
27.  1946,  had  reduced  the  reinstatement  fee  of  Ralph  Shafer  to  $50.  He  failed  to 
pay  the  reduced  amount  and,  of  course,  was  not  returned  to  work.     *     *     * 

In  the  absence  of  a  formal  written  ruling  from  Selective  Service  in  this 
matter,  the  company  has  not  changed  the  status  of  the  employee  from  that  of 
being  laid  off.    *    *    * 


Letter  From  Mr.  John  Wiggt-esworth,  Mays  Landing,  N.  J. 

I  am  enclosing  herewith  copies  of  letters  that  I  received  from  the  CIO,  which 
is  the  union  that  controls  the  workers  for  the  Mays  Landing  Water  Power  Co., 
where  I  was  formerly  employed  from  the  year  1918  until  1942. 

In  February  of  1942  I  was  told  that  I  could  not  work  in  this  textile  plant 
because  of  the  fact  that  I  had  been  expelled  from  the  union.  The  charges  brought 
against  me  were  that  when  the  union  was  trying  to  organize  I  talked  against  it, 
as  I  did  not  believe  it  was  necessary  to  have  a  union  in  this  mill  and  beileved  that 
if  we  did  have  one,  we  should  have  a  local  union  and  have  full  control  and 
receive  all  benefits.     *     *     * 

I  have  always  been  a  believer  in  American  liberty  and  freedom  of  speech  and 
feel  that  the  closed  shop  as  operated  today  is  a  detriment  to  both. 

MEMORANDUM  RE  TESTIMONY  OF  HAROLD  W.  STORY 

Senator  Murray.  During  the  hearings  before  this  committee,  while 
Mr.  Harold  W.  Story,  a  vice  president  of  the  Allis-Chalmers  Co., 
was  testifying,  I  introduced  a  statement  which  had  been  inserted 
in  the  Congressional  Record  by  Congressman  Melvin  Price. 

This  statement  criticized  the  decision  of  Judge  F.  Ryan  Duffy 
in  refusing*  to  issue  a  temporary  injunction  against  the  Wisconsin 
Employment  Relations  Board,  which  had  ordered  an  election.  The 
criticism  referred  to  the  fact  that  Harold  W.  Story  was  a  brother- 
in-law  of  the  judge. 

I  am  now  informed  that  at  the  time  this  criticism  was  made  the 
United  States  circuit  court  of  appeals  at  Chicago  had  already  affirmed 
the  decision,  and  that  the  Allis-Chalmers  Manufacturing  Co.  was 
not  a  party  to  the  proceedings. 
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I  wish  to  make  this  statement  for  the  record. 

(The  following  material  was  inserted,  at  the  request  of  Senator 
Murray:) 

Allis-Ohalmers  Manufacturing  Co., 
Milwaukee  1,  Wis.,  February  22,  19^7. 

Senator  James  E.  Murray, 

Senate  Office  Building,  Washington,  D.  C. 

Dear  Senator  Murray  :  During  my  appearance  as  a  witness  before  the 
Senate  Committee  on  Labor  and  Public  Welfare  on  February  14,  you  asked 
whether  our  company  had  cooperated  with  the  Government  in  prewar  production 
for  national  defense. 

In  view  of  the  national  recognition  which*  our  company  has  received  for  its 
cooperation  with  the  Government  in  production  preparatory  to  and  during 
the  war,  I  was  amazed  that  you  made  tins  inquiry. 

So  that  you  may  be  fully  informed,  I  am  submitting  the  following  information 
which  should  demonstrate  conclusively  that  Allis-Chalmers  did  cooperate  to 
the  fullest  extent  with  the  Government  in  prewar  production  for  national 
defense : 

(1)  During  the  period  of  approximately  47  months  before  Pearl  Harbor, 
more  than  $58,000,000  in  Government  contracts  were  accepted. 

(2)  Prior  to  Pearl  Harbor,  Defense  Plant  Corporation  orders  were  accepted 
in  the  amount  of  $10,000,000. 

(3)  During  the  47  months  prior  to  Pearl  Harbor,  additional  proposals  in  the 
amount  of  more  than  $17,000,000  were  made  to  the  United  States  Navy  and 
Maritime  Commission  by  a  single  department  of  our  company. 

(4)  The  accompanying  memorandum  marked  "Exhibit  A"  contains  a  resume1 
of  some  of  the  company's  activities  in  furthering  the  national  military  program 
prior  to  Pearl  Harbor. 

(5)  At  no  time,  either  prior  to  or  after  Pearl  Harbor,  did  the  company 
decline  to  accept  a  contract  from  the  Government  for  which  it  had  or  could 
obtain  the  facilities  necessary  for  performance. 

It  is  unfortunate  that  the  mere  asking  of  your  questions  may  have  had  the 
psychological  effect  of  raising  doubt  in  the  minds   of  your  listeners. 

Therefore,  in  fairness  to  our  company  I  would  greatly  appreciate  your 
including  this  letter  as  a  part  of  the  record  of  my  testimony. 

Thanking  you  for  the  interest  you  have  shown  in  my  testimony,  I  am, 
Very  truly  yours, 

H.  W.  Story,  Vice  President,  ' 

Exhibit  A 

Resume  of  Some  Major  Company  Activities  in  the  Military  Program  Prior 

to  Pearl  Harbor 

services  rendered  the  government 

Allis-Chalmers'  vital  role  in  arming  our  country  is  conclusively  demonstrated 
by  the  following  tabulation  of  orders  entered  between  January  1,  1938,  and 
December  6,  1941,  by  two  of  the  company's  departments,  the  engine  and  con- 
denser department,  and  the  steam  turbine  department. 

Engine  and  cotidenser  department,  United  States  Navy  and  Maritime  Commission 


March 4  propeller  shaft  forgings „ $15,  000 

April 366  gun  turret  roller  forgings 73,  566 

December Miscellaneous  shaft  forgings 43,  787 

1939 

June ] 

November >  Miscellaneous  shafting  forgings : 122,315 

December 1 
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May U.   S.  Navy:  Machine  21  gun  slides  for  16-inch  naval 

mounts 5C6,  300 

July U.  S.  Navy  :  50  breech  housings 82,  720 

September U.  S.  Navy :  100  breech  housings 173,  350 

October Seattle  Tacoma  Shipbuilding:  5  sets  shafting 220,000 

Do Seattle  Tacoma  Shipbuilding :  6  7,800-square-foot  con- 
densers  161,  958 

November U.  S.  Navy  :  104  shaft  assembles 239,  747 

Do Seattle  Tacoma  Shipbuilding :  Shafts 40,000 

Do U.  S.  Navy:  Shafting 537,280 

Do Seattle  Tacoma  Shipbuilding :  18  30-inch  condensers 58,650 

1941 

January U.  S.  Navy:  Shafting 916,246 

February U.  S.  Navy :  4  shafts 23,  052 

Do U.  S.  Navy :  257  breech  block  forgings 125,  000 

March National  bulk  carriers,  shafting,  USMC 14,  600 

April Seattle  Tacoma'  Shipbuilding :  30  7,800-square-foot  con- 
densers  738,  510 

Do Seattle  Tacoma   Shipbuilding :  90  500-squa re-foot  con- 
densers   365, 010 

May U.  S.  Maritime  Commission  :  25  sets  shafting  (USMC)—  179,575 

Do Seattle  Tacoma :  5  sets  shafting 220,  000 

June U.  S.  Navy :  100  5-inch  breech  block  forgings 10,  009 

Do New  York  Navy  Yard :  2  84-inch  condensers— 48, 104 

Do U.  S.  Navy  Department :  Machine  gun  slides 827, 100 

August U.  S.  Maritime  Commission :  Machine  work  on  25  sets 

propeller  shafts  (USMC) 231,825 

October Moore  Dry  Dock  Co. :  Shafts -Navy  ordnance 42,  000 

Do U.  S.  Navy :  24  propeller  shafts 101,  969 

December Seattle   Tacoma   Shipbuilding:   2   500-square-foot   con- 
densers       10, 240 

Do Moore  Dry  Docks :  Shaft  machining 45,  000 

Steam  turbine  department,  United  States  Navy  and  Maritime  Commission 

1939 

October 30  units  auxiliary  generating  turbines  for  type  Cl-B 

vessels   (USMC) $565,000 


February 1  ship  set  main  propulsion  turbines  for  type  C-2E 

vessel 30S,  000 

October 38  ships  sets  main  propulsion  turbines  for  DD  class 

destroyers 22,  594,  200 

Do 4  ships  sets  main  propulsion  turbines  for  type  CVE 

escort  carriers  (baby  flattops) 952,200 

1941 

July 20  units  auxiliary  generating  turbines  for  Cl-A  type 

vessels   (USMC) 488,670 

January 102    units    auxiliary    generating    turbines    for    CVE 

escort  vessels 756,  898 

February 2  ships  sets  main  propulsion  turbines  for  APA  type 

vessels 474,  230 

Do 8  units  auxiliary  generating  turbines  for  APA  type 

vessels   (USMC) 204,986 

June 30  ship  sets  main  propulsion  turbines  for  type  CVE 

escort   carriers 7,  619,  745 

Do 90  units  auxiliary  generating  turbines  for  CVE  escort 

carriers 2,  295,  014 

February 6  ships  sets  main  propulsion  turbines  for  type  AR 

vessels  (USMC) 1,850,133 

July 10  ships   sets  main  propulsion   turbines   type  Cl-A 

vessels   (USMC) 1,582,200 
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Verification  in  detail  of  these  contracts  may  be  bad  from  the  records  of  the 
United  States  Maritime  Commission  and  the  United  States  Navy,  Bureau  of 
Ships. 

The  Bureau  of  Ships,  late  in  1945,  requested  Allis-Chalmers  to  file  a  production 
summary  covering  (1)  turbngenerating  units,  (2)  main  condensers,  and  (3)  pro- 
pulsion motors  and  generators,  manufactured  for  Navy  end-use  from  July  1, 
1040,  to  the  date  the  request  was  made.  These  summaries  are  on  file  with  the 
United  States  Navy,  Bureau  of  Ships,  under  reference  NavShips  2,800  (1-45) 
Revised. 

In  addition  to  the  contracts  set  forth  above  for  combat  items,  the  company 
in  1041  accepted  orders  from  the  United  States  Navy  for  the  following  equip- 
ment, also  furnished  by  the  steam  turbine  department : 

April  1041 2  1,500-kilowatt  turbines  and  1  1,000-kilowatt  turbine 

for  Bureau  of  Yards  and  Docks,  U.  S.  Naval  Air  Sta- 
tion,   Newfoundland $147,  721 

May  1941 2   4,000-kilowatt    turbines   for   Bureau   of   Yards   and 

Docks,  Norfolk  Navy  Yard 222,942 

May  1941 1    6,000-kilowatt    turbine    for    Bureau    of    Yards    and 

Docks,  Washington  Navy  Yard 140,651 

ENGINE  AND  CONDENSER  DEPARTMENT,  UNITED  STATES  ARMY  ATR  FORCES 

Allis-Chalmers  was  the  first  civilian  organization  to  manufacture  and  deliver 
90-millimeter  antiaircraft  gun  mounts  to  the  country's  armed  forces.  The  com- 
pany shipped  the  first  unit  on  September  27,  1941,  and  before  the  contract  was 
ultimately  completed,  because  of  repeated  increases  in  the  number  of  units  or- 
dered, shipped  a  total  of  1,263  mounts.  The  following  is  a  chronological  history 
of  the  contractual  obligations  assumed  by  the  company  under  this  single  con- 
tract in  the  prewar  years : 

November  1940 Order  entered  for  300  90-mm.  antiaircraft  gun 

mounts  for  U.  S.  War  Department $5, 120,  000 

June  1041 8  90-mm.  gun  mounts 126,560 

July  1041 Change  Nov.  20,  1040,  order  to  equip  200  mounts 

with  remote-control  equipment 188,900 

Do 100  sets  of  parts  to  equip  100  gun  mounts  with 

remote-control   equipment 49,170 

August  1941 5  90-mm.  mounts 79, 106 

November  1941 1  lot  steel  castings  for  gun  mounts  (spare  parts)-  25,  650 

Do 350  90-mm.  gun  mounts 6, 125,  000 

STEAM   TURBINE  DEPARTMENT,   UNITED   STATES   ARMY   AIR   FORCES 

In  June  of  1941  the  company's  steam  turbine  department  accepted  a  contract 
for  4,000  type  B-2  turbo  superchargers,  at  $2,600  per  supercharger,  making  in  all 
a  total  of  $10,400,000  in  this  single  critical  item  for  the  United  States  Army  Air 
Forces. 

SERVICES  DECLINED  BY  THE  GOVERNMENT 

The  company  offered  to  perform  additional  services  in  furthering  the  national 
defense  program  during  the  prewar  years  1038  to  1040,  inclusive.  The  follow- 
ing is  a  tabulation  of  proposals  or  bids  submitted  in  accordance  with  Government 
procurement  policies  by  a  single  company  department,  the  steam  turbine  depart- 
ment, to  the  Navy  Department  and  the  United  States  Maritime  Commission, 
for  main  propulsion  or  auxiliary  turbines  on  which  awards  were  not  made  to 
the  company : 
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Date  of  proposal 

Type  of  vessel 

Agency 

Value 
(approxi- 
mately) 

1938:  January 

C-2._ 

CM  8  and  7 

C-l 

Iowa  class  battle- 
ships. 

T2 

USMC 

Navy. 

USMC 

$725, 000 

1939: 

June.- - 

1, 000,  000 
750, 000 

1940 

Navy.. 

USMC 

4, 800, 000 
960, 000 

Do. 

T2     . 

do 

1, 700. 000 

April. 

PS 

do 

1,800,000 

July 

C3 

do. 

1,240,000 

Do. 

C-l 

...do 

520, 000 

C-2 ._ 

do 

720,  000 

Do. 

C-l     . 

.  .do.... 

500, 000 

Do. 

C-3.  . 

....  do 

2,371,000 

C-l 

do 

600, 000 

Do. 

Hospital  ship 

634, 200 

COMPANY  POLICY  IN  GOVERNMENT  BUSINESS 

The  Government  contracts  awarded  Allis-Chalmers  demonstrates  the  com- 
pany's active  participation  in  the  country's  military  programs  in  the  years  pre- 
ceding Pearl  Harbor.  The  company  has  never  declined  a  United  States  Army, 
Navy,  Maritime  Commission,  or  Army  and  Navy  Air  Force  contract  for  which  it 
had  or  could  obtain  necessary  facilities. 

The  company  not  only  has  cooperated  fully  in  the  country's  military  programs 
but  prior  to  Pearl  Harbor  offered  to  render  further  services  which  were  declined 
by  the  Government. 

The  Chairman.  I  think  any  member  of  the  committee  who  wishes  to 
have  anything  inserted  in  the  record  may  submit  it  in  the  next  day  or 
two.  I  hope  you  will  confine  it  to  those  which  really  show  instances  or 
facts  which  would  be  of  value  to  the  committee. 

Senator  Morse.  I  want  to  say  in  closing,  Mr.  Chairman,  I  have  fol- 
lowed very  carefully  the  hearings,  either  by  being  present  or  by  read- 
ing the  transcript,  and  all  during  the  time  we  have  been  meeting  I 
have  been  trying  to  reach  a  final  conclusion  as  to  amendments  to  the 
Wagner  Act,  and  witness  after  witness  has  disturbed  my  thinking  by 
bringing  in  points  of  view  on  it. 

I  will  have  ready  by  Monday  or  possibly  Wednesday  or  Thursday 
a  series  of  amendments  to  the  Wagner  Act  which  I  hope  we  can,  in 
executive  session,  use  as  a  basis  in  trying  to  reach  some  final  conclu- 
sion on  what  should  be  done  with  the  Wagner  Act- 
Having  them  ready  in  advance  would  not  have  made  any  difference. 

The  Chairman.  I  think  any  member  who  has  amendments  may 
take  it  up  with  counsel  of  the  committee,  who  is  now  working  on 
material  that  has  been  accumulated.  And  I  wish  you  would  give  it 
to  him  as  soon  as  possible. 

I  wish  also  to  express  regrets  to  the  hundreds  of  people  who  have 
asked  permission  to  testify.  We  could  have  run  these  hearings  for 
the  next  6  months  if  we  had  heard  everybody  who  wanted  to  be  heard. 
I  assure  all  of  them  that  there  was  nothing  personal  in  refusing.  We 
had  to  turn  down  practically  two-thirds  of  those  who  asked  to  be 
heard. 

The  committee  is  adjourned. 

(Whereupon,  at  12 :  55  o'clock  p.  m.,  the  committee  adjourned.) 
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THURSDAY,   MARCH   13,    1947 

United  States  Senate, 
Committee  on  Labor  and  Public  Welfare, 

Washington,  D.  G. 
The  committee  met,  pursuant  to  call,  at  10  a.  m.,  in  the  committee 
room  of  the  Capitol  Building,  Senator  Robert  A.  Taft  (chairman) 
presiding. 

Present:  Senators  Taft  (chairman),  Ball,  Morse,  Donnell,  Jenner, 
Ives,  Thomas,  Murray,  Pepper,  and  Ellender. 

The  Chairman.  The  committee  will  come  to  order.  You  may  pro- 
ceed, Mr.  Whitney. 

STATEMENT  OF  A.  F.  WHITNEY,  PRESIDENT,  BROTHERHOOD  OF 
RAILROAD  TRAINMEN 

Mr.  Whitney.  I  am  very  grateful  to  you,  Mr.  Chairman,  and  the 
members  of  your  distinguished  committee,  for  the  opportunity  of 
appearing  before  you  this  morning. 

The  Brotherhood  of  Railroad  Trainmen  is  the  largest  of  the  trans- 
portation labor  organizations.  It  represents  passenger  and  freight 
conductors,  brakemen,  baggagemen,  dining-car  stewards,  and  flagmen 
in  road-train  service.  It  also  represents  yardmasters,  conductors 
(foremen),  helpers  (brakemen),  car-retarder  operators  and  switch- 
tenders  in  yard  service,  and  operators  of  interstate  busses. 

These  workers  come  under  the  jurisdiction  of  both  the  Railway 
Labor  Act  and  the  National  Labor  Relations  Act.  The  brotherhood 
is,  therefore,  concerned  with  legislation  affecting  either  act. 

I  should  like  to  call  your  attention  to  several  misrepresentations 
made  by  a  witness  before  this  committee  last  week. 

On  March  5  the  Senate  Committee  on  Labor  and  Public  Welfare 
listened  to  a  statement  made  by  Wellington  Roe,  self-styled  chairman 
of  the  so-called  National  Rank  and  File  Association.  Our  advice 
is  that  said  association  has  less  than  100  members.  Roe's  statement 
suggested  that  the  Government  require  Federal  charters  of  labor 
unions  for  the  purpose  of  compelling  democratic  procedure  in  union 
activity. 

This  is  the  same  theme  which  Roe  developed  in  an  article  appearing 
in  the  January  1947  issue  of  the  Reader's  Digest.  That  article  was 
compounded  of  falsehood,  distortion,  and  the  desire  for  revenge  on 
the  good  name  of  the  Brotherhood  of  Railroad  Trainmen  who  had 
expelled  him  on  May  18,  1946.  I  wrote  a  letter  to  the  Reader's  Digest 
pointing  out  the  numerous  errors  in  Roe's  statement  and  asked  the 
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magazine  to  publish  it.     I  desire  to  submit  that  letter  for  the  record, 
known  as  Exhibit  A. 

(The  letter  referred  to  is  as  follows:) 

Exhibit  A 

Letter  of  A.  F.  Whitney,  President,  Brotherhood  of  Railroad  Trainmen,  to 
the  Reader's  Digest,  Commenting  on  an  Article  by  Wellington  Roe 

January  24,  1947. 
Mr.  Dewitt  Wallace, 

Editor,  Reader's  Digest,  New  York  10,  N.  T. 

My  Dear  Mr.  Wallace  :  Wellington  Roe,  whose  article  Workers  Must  Fight 
appears  in  the  January  1947  issue  of  the  Reader's  Digest,  is  a  former  member 
of  the  Brotherhood  of  Railroad  Trainmen  and  was  expelled  by  his  fellow 
workers  for  treachery.  This  fact  was  mentioned  neither  by  Roe  nor  by  the 
Digest  in  its  introductory  footnote.  Roe  is  now  apparently  seeking  revenge, 
with  the  assistance  of  the  Digest,  on  his  former  fellow  workers  for  their  action. 

Since  the  publication  of  Roe's  article,  my  office  has  been  flooded  with  letters 
protesting  the  falsehoods,  distortions,  and  slander  it  contains.  I  believe  the 
Digest  owes  it  to  its  readers  to  set  forth  the  true  facts  about  Roe's  background 
and  to  publish  the  following  comments  on  the  falsehoods  his  article  contains. 

I  note  that  you  once  declined  to  publish  a  letter  from  Roe  himself,  written 
when  he  was  employed  by  the  grand  lodge,  protesting  an  earlier  article  in 
the  Digest  (Labor  Is  B'g  Business,  February  1946).  Roe's  letter  was  ad- 
dressed to  Mr.  Alfred  Dashiell,  managing  editor  of  the  Digest  and  whom  Roe 
claimed  as  a  personal  friend.  It  brought  from  Mr.  Dashiell  the  statement  that 
the  Digest  merely  reprinted  an  interesting  article  originally  published  elsewhere. 
Roe's  article  was  not  originally  published  elsewhere,  but  was  written  expressly 
for  the  Digest.  It  has  since  been  reprinted  by  many  newspapers.  I  look  to 
you,  therefore,  to  publish  this  statement  as  a  retraction  of  the  errors  in  Roe's 
article. 

In  the  event  that  you  are  unfamiliar  with  Roe's  past  relations  with  the 
Brotherhood  of  Railroad  Trainmen,  I  am  setting  them  forth  herein.  He  was 
never,  contrary  to  your  statement,  a  "special  assistant  to  A.  F.  Whitney."  He 
was  employed  for  two  periods,  under  contract,  to  analyze  records  in  the  file 
department  of  the  Brotherhood  of  Railroad  Trainmen.  At  one  time  he  had  been 
employed  on  the  New  Yoik  Central  Railroad  as  a  switchman.  His  last  period 
of  employment  with  this  organization  was  terminated  on  March  1,  1946,  when  he 
contributed  an  article  to  the  New  Masses  magazine  containing  a  number  of  false 
statements  about  the  brotherhood.  The  material  which  he  used  contained  many 
errors  previously  pointed  out  to  him.  When  he  persisted  in  making  statements 
which  were  untrue,  his  services  were  terminated. 

It  is  interesting  to  note  that  Roe  has  reversed  the  position  he  took  in  the  New 
Masses  piece.  Then  his  criticisms  were  on  the  grounds  of  lack  of  militancy 
within  the  brotherhood.  Now  he  complains  of  too  much,  although  he  pins  it  on 
the  leaders.    Apparently  he  is  willing  to  say  anything — for  a  price. 

Following  the  termination  of  his  services  with  the  grand  lodge,  Roe  attempted 
to  organize  a  revolt  of  the  members  within  the  railroad  brotherhoods.  He  made 
no  progress  in  his  efforts.  On  May  18,  1946,  lie  was  expelled  from  the  BRT  for 
this  treachery  by  his  own  lodge  (No.  598,  located  in  New  York  City).  The 
expulsion  vote  was  60  to  3  and  followed  an  extensive  hearing,  at  which  Roe  was 
charged  with  violating  his  obligations  of  membership  and  at  which  he  was  given 
full  opportunity  to  defend  himself. 

Roe  made  no  effort  to  appeal  the  expulsion  action  of  his  own  lodge  through 
the  channels  open  to  him.  He  did  try  to  persuade  the  Supreme  Court  of  New 
York  to  issue  an  injunction  prohibiting  the  brotherhood  from  expelling  him,  but 
Mr.  Justice  Miller  of  that  court  ruled  that  lodge  598  was  fully  justified  in  its 
actions. 

It  isinteresting  to  note  that  the  New  York  courts  are  the  only  ones  which  Roe 
praised  in  his  article  for  integrity,  courage,  and  fair  handling  of  labor  cases. 

Now,  let's  turn  to  some  of  the  specific  errors  in  Roe's  piece.  He  claims  that 
the  secret  of  the  alleged  power  of  union  officers  is  their  "right  to  expel  a  mem- 
ber". Officers  do  not  have  such  a  right.  In  the  BRT,  for  example,  only  the 
members  can  expel  another  member.  This  is  done  only  rarely  and  for  excep- 
tionally serious  violation  of  their  union  obligations.     Even   then,  an  expelled 
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member  can  appeal  the  decision  of  the  lodge  concerned  to  the  president  of  the 
brotherhood  and,  if  dissatisfied  with  the  president's  decision,  to  the  board  of 
directors  and  ultimately  to  the  board  of  appeals.  The  members  of  these  boards 
are  not  appointed  by  the  president.  They  are  elected  by  the  delegates  from  all 
lodges  to  the  brotherhood's  international  convention. 

Roe  attempts  to  circumvent  the  essential  justice  of  this  system  by  saying  that 
the  findings  of  the  board  of  directors  are  not  final.  An  angry  member  of  this 
brotherhood  living  in  Springfield,  Mass.,  has  this  to  say :  "Wellington  Rje  forgot 
to  mention  that  the  board  of  appeals  decisions  shall  be  final.  I  know  this  inas- 
much as  I  have  had  a  case  before  that  tribunal  and  received  very  fair  and  im- 
partial treatment."    Where  is  the  absolute  power  of  which  Roe  complains V 

Roe  attempts  to  build  a  case  against  the  closed  shop  by  claiming  that  this  is 
the  reason  union  members  fear  to  speak  out  against  dictatorship.  Since  union 
membership  is  required  under  terms  of  the  closed  shop,  a  man  losing  his  union 
membership,  according  to  Roe,  also  loses  his  job.  Roe  cites  me  as  an  example 
of  the  labor  dictator,  holding  such  power  over  the  membership.  Roe  himself 
knows  better.  He  knows  that  under  the  unfortunate  terms  of  the  Railway  Labor 
Act,  the  closed  shop  is  prohibited  in  the  railroad  industry. 

Roe  also  knows  that  union  laws  are  made  and  officers  elected  at  conventions 
made  up  of  delegates  from  all  lodges.  Each  delegate  is  elected  by  a  majority 
vote  of  the  members  of  his  lodge.  They  would  bring  any  dictator's  rule  to  a 
quick  end. 

The  case  of  one  E.  E.  Phof,  a  former  president  of  a  brotherhood  lodge  in  Cleve- 
land, is  cited  as  an  example  of  what  happens  to  a  man  who  goes  against  the 
wishes  of  the  president  of  the  organization.  Phof,  says  Roe,  was  expelled  from 
the  union  for  signing  a  letter  in  support  of  Willkie  during  the  1940  campaign, 
after  Whitney  had  decreed  that  the  brotherhood  should  support  Roosevelt. 
Well,  to  begin  with,  Whitney  doesn't  decree  whom  the  brotherhood  will  sup- 
port. Such  decisions  are  made  by  the  members  themselves  through  their  elected 
legislative  boards  in  each  of  the  48  States.  In  the  case  of  the  Roosevelt-Willkie 
campaign  in  1940,  the  entire  membership  joined  in  urging  Roosevelt's  reelection. 
A  resolution  to  that  effect  unanimously  passed  the  international  convention  of 
the  brotherhood  meeting  in  Cleveland  in  1839 — a  convention  made  up  of  delegates 
from  every  lodge  in  the  organization. 

Although  the  overwhelming  wish  of  brotherhood  members  was  to  support 
Roosevelt  in  1940.  some  members  doubtless  disagreed  with  that  choice  and  voted 
their  own  conviction.  As  a  former  officer  of  the  brotherhood  (which  Roe  doesn't 
mention)  Phof  used  his  former  title  and  the  prestige  of  the  organization  in  an 
effort  to  influence  people  to  vote  for  Willkie.  Phof  was  entirely  free  to  say  any- 
thing, write  anything  he  wanted  to  as  an  individual.  He  was  not  free  to  use 
the  office  to  which  he  was  elected  in  an  attempt  to  circumvent  the  expressed 
wish  of  the  membership.    Phof,  like  Roe,  was  expelled  by  a  vote  of  the  members. 

Again  Roe  cites  the  case  of  Herbert  A  O'Leary,  in  Syracuse,  who  was  "expelled 
for  writing  a  letter  to  his  hometown  paper  expressing  the  opinion  that  W'utney 
had  mishandled  affairs  badly  during  the  railroad  strike  in  May."  The  railroad 
strike  last  spring  was  called  after  a  secret  ballot  revealed  almost  99  percent 
of  the  men  favored  it.  I  carried  out  their  decision.  O'Leary  would  have  been 
perfectly  fre™  to  state  his  disagreement  publicly  with  the  results  of  the  strike 
ballot.  But  the  members  of  his  own  lodge  resented,  as  an  attack  on  them,  his 
criticism  of  the  handling  of  negotiations  by  the  officers  of  the  Brotherhood  of  Rail- 
road Trainmen  and  the  Brotherhood  of  Locomotive  Engineers.  When  the  mem- 
bership of  this  brotherhood  instructs  me  to  carry  out  any  action,  I  do  so.  I  will 
continue  to  do  so  regardless  of  who  criticizes  me. 

I  have  not  raised  the  question  of  why  the  Digest  published  this  falsehood- 
ridden  attack  by  Roe.  Your  own  readers,  many  of  whom  are  union  members  and 
know  the  truth,  have  raised  it.  I  think  you  owe  both  your  readers  and  this 
brotherhood  an  explanation.  Labor  relations  are,  at  the  moment,  of  great  public 
interest.  To  portray  intelligently  and  conscientiously  all  the  varied  points  of 
view  expressed  is  a  legitimate  function  of  any  magazine.  But  to  print  a  set  of 
falsehoods  by  an  expelled  member  without  even  identifying  him  as  such  is  quite 
another. 

In  the  words  of  one  BRT  member  who  wrote  in.  "Roe  has  come  up  as  a  peddler 
of  something  less  appetizing  than  raw  sewage.  For  acts  for  which  any  bona  fide 
labor  organization  would  have  branded  him  as  a  betrayer,  Roe  was  expelled." 

Why  did  the  Digest  print  an  article  from  such  a  man? 
Sincerely  yours, 

A.  F.  Whitney,  President. 
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Under  date  of  I  ebruary  12,  1917,  the  Reader's  Digest  acknowledged 
the  letter,  but  to  this  date  they  have  not  published  it.  Thus  we  are 
faced  with  the  situation  of  an  alleged  expert  on  labor  unions,  whose 
experience  does  not  justify  the  apparent  confidence  placed  in  him, 
having  free  access  to  both  the  pages  of  the  Digest  and  the  attention  of 
this  distinguished  committee.  In  neither  case  have  his  full  back- 
ground and  identity  been  given.  I  believe  this  omission  is  more  im- 
portant than  anything  Roe  himself  has  said. 

This  man,  of  course,  has  the  right  of  any  other  citizen  to  speak  his 
mind  on  matters  of  public  interest.  I  believe,  however,  that  his  re- 
marks need  clarification.  His  sole  claim  to  knowledge  about  the  proce- 
dures of  labor  unions — although  he  does  not  so  state — in  his  one-time 
membership  in  the  Brotherhood  of  Railroad  Trainmen,  and  the  work 
he  did  for  the  Brotherhood  of  Railroad  Trainmen  on  two  occasions  for 
a  total  period  of  9  months.  He  was  never  my  "special  assistant,"  re- 
gardless of  what  he  states ;  he  was  temporarily  retained  on  a  contract 
basis  to  brief  cases  and  help  prepare  material  for  a  coming  brother- 
hood convention. 

In  1943  Roe  wrote  me  alleging  that  he  had  not  received  a  fair  hearing 
in  his  dismissal  from  the  employment  of  the  Material  Coordinating 
Agency,  Supervisor  of  Shipbuilding,  United  States  Navy.  To  the 
best  of  my  knowledge,  the  events  surrounding  Roe's  sudden  dismissal 
from  the  Navy  were  never  clarified. 

Following  his  dismissal  from  the  Material  Coordinating  Agency, 
Roe  entered  the  service  of  the  New  York  Central  Railroad  as  a  brake- 
man.  On  January  25,  1944,  he  was  admitted  to  membership  in  the 
Brotherhood's  Lodge  No.  598,  New  York  City. 

Prior  to  his  work  with  the  Navy,  Roe  had  some  experience  as  a 
writer.  Shortly  after  he  became  a  member  of  the  brotherhood,  he 
wrote  me  a  letter,  asking  employment  with  the  Grand  Lodge.  He 
stated  his  desire  to  put  his  "talents"  to  use,  and  on  September  26,  1944, 
offered  his  service  for  "whatever  they  are  worth." 

On  October  17,  1944,  the  brotherhood  retained  Roe,  "for  the  pur- 
pose of  briefing  files,  compiling  statements,  and  handling  such  other 
clerical  work  of  this  general  character  as  may  be  assigned  to  him," 
submitted  as  exhibit  B. 

(This  exhibit  was  filed  with  the  committee.) 

On  March  29,  1945,  he  asked  to  be  relieved  from  further  work  for 
the  brotherhood,  desiring  to  return  to  New  York,  and  I  promptly  re- 
leased him. 

On  September  22,  1945,  he  again  wrote  me  seeking  temporary  em- 
ployment with  the  brotherhood.  If  he  had  any  complaints  about  lack 
of  democracy  in  the  brotherhood,  he  certainly  gave  no  indication  at 
that  time.  He  had  been  a  member  of  the  brotherhood  1  year  and  8 
months,  during  which  period  he  had  worked  in  the  general  offices  of 
the  brotherhood  for  several  months.  Yet,  this  is  what  he  said  in  part 
of  his  letter  of  September  22, 1945  : 

Let  me  repeat  my  pleasure  at  the  prospect  of  once  more  working  with  you  and 
the  brotherhood.  There  is  something,  a  genuine  sense  of  getting  important 
things  done  that  runs  with  the  work  I  have  done  for  our  organization,  which  is 
exceedingly  satisfying. 

On  this  occasion  he  was  retained  on  the  same  basis  as  in  October 
1944.  A  copy  of  this  agreement  is  submitted  as  exhibit  C  (This 
exhibit  was  filed  with  the  committee.) 
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He  took  up  work  in  my  office  November  5,  1945,  and  his  service  con- 
tract was  canceled  March  1,  1946. 

One  of  the  assignments  given  Roe  was  the  preparation  of  a  state- 
ment to  be  used  by  the  brotherhood's  national  legislative  representa- 
tive before  a  congressional  committee  of  the  Seventy-ninth  Congress. 
At  a  staff  meeting  held  in  my  office,  the  statement  was  analyzed,  and 
since  it  contained  numerous  statements  which  were  false  and  calcu- 
lated to  stir  up  resentment  against  the  railroad  brotherhoods  func- 
tioning under  the  Railway  Labor  Act,  I  directed  (and  those  present 
at  the  staff  meeting — except  Roe  and  Harry  Becker — concurred)  that 
the  article  was  not  appropriate,  and  it  was  vetoed. 

Subsequently  Roe,  without  my  knowledge,  and  in  collaboration  with 
an  employee  of  the  Grand  Lodge,  Harry  Becker,  prepared  an  article 
containing  the  material  which  I  had  rejected  in  the  statement,  and 
caused  said  article  to  be  published  in  the  February  26.  1946,  issue  of  a 
magazine  called  New  Masses,  published  in  New  York  City. 

A  photostat  copy  of  this  article  is  presented  as  exhibit  D. 

(The  exhibit  was  filed  with  the  committee.) 

Roe's  action  in  this  connection  denied  superior  authority  and  was 
clear  insubordination,  and  could  not  be  tolerated.  The  contract  with 
Roe  was  immediately  canceled. 

Roe  had  been  granted  a  leave  of  absence  by  the  New  York  Central 
Railroad  to  work  for  the  brotherhood,  and  I  advised  the  New  York 
Central  management  that  his  work  for  the  brotherhood  had  been 
terminated.  This  is  the  practice  in  cases  where  railroad  employees 
are  granted  leaves  of  absence  to  work  for  the  Brotherhood  of  Railroad 
Trainmen. 

Subsequently  I  received  an  acknowledgment  of  this  letter  from  Mr. 
L.  W.  Horning,  a  vice  president  of  the  New  York  Central  Railroad, 
reading  in  part: 

I  read  that  grossly  inaccurate  and  misleading  article  in  New  Masses.  I  don't 
know  whether  he  has  returned  to  our  service  or  not — I  hope  not. 

I  did  not  have  the  advantage  of  hearing  Mr.  Roe's  testimony  before 
your  committee,  nor  have  I  had  the  opportunity  of  reading  it.  By 
the  way,  since  this  statement  was  prepared  I  have  had  an  opportunity 
to  read  his  testimony  before  your  committee.  However,  I  have  some 
further  information  which  I  believe  is  of  vital  importance  to  the  com- 
mittee, not  because  it  concerns  Mr.  Roe,  but  because  it  shows  what 
would  happen  if  some  of  these  proposals  for  labor  legislation  were 
enacted  into  law. 

I  have  photostat  copies  of  documents  from  which  I  desire  to  quote. 
1  shall  be  glad  to  give  these  copies  to  your  committee  for  the  purpose 
of  verifying  the  quotations  therefrom,  but  I  do  not  ask  that  these 
documents  be  included  in  the  record,  as  I  have  included  in  my  state- 
ment the  only  portions  of  the  documents  which  I  think  it  important 
for  your  committee  to  consider. 

The  first  document  I  wish  to  call  to  your  special  attention  is  one 
dated  April  19,  1946,  headed  "National  Rank  and  File  Association," 
addressed  to  "all  railroad  workers  in  America"  and  signed  "Welling- 
ton Roe,  national  chairman."  It  will  be  noted  that  on  the  first  page 
of  this  document  the  President's  Emergency  Board,  appointed  March 
8,  1946,  to  hear  the  dispute  between  the  railroads  and  the  engineers 
and  trainmen,  is   accused  of  '  'fraud"  in   its  report,     Speaking  of 
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"fraud,"  it  may  be  interesting  to  your  committee  to  note  that  Mr.  Roe 
in  an  attempt*  to  appear  before  that  Emergency  Board,  represented 
that  his  "association  speaks  for  approximately  90,000  railroad  work- 
ers, of  whom  at  least  60,000  are  involved  in  your  proceedings."  Ac- 
cording to  a  press  report,  Mr.  Roe  told  your  committee  that  the  mem- 
bership of  his  "association"  had  fallen  to  5,000  from  a  peak  of  12,000. 
It  appears  obvious  that  either  the  figure  given  to  your  committee  or 
the  figure  given  to  the  President's  Emergency  Board,  also  a  Govern- 
ment agency,  was  a  falsification. 

The  several  documents  which  I  am  attaching  have  one  principal 
significance  for  your  committee,  and  that  is  that  Roe  was  appealing 
for  members  and  dollars  by  attempting  to  lead  railroad  workers  to 
believe  that  if  they  joined  with  him,  they  would  have  a  strike.  No 
doubt  he  posed  before  your  committee  as  one  who  is  trying  to  help 
you  save  the  country  from  industrial  strife. 

You  will  note  in  the  document  represented  as  a  press  release,  dated 
March  7,  1946,  by  Wellington  Roe,  page  2,  he  promises  that  he  will 
"win  the  current  wage- rules  fight  without  compromising  on  the  origi- 
nal demands ;  30  cents  an  hour  for  the  nonoperating  railroad  workers ; 
25  percent,  or  $2.50  a  day  increase  in  pay  for  the  operating  men,  plus 
45  changes  in  working  rules."  The  statement  that  he  would  not 
"compromise"  together  with  the  balance  of  the  numbered  paragraphs 
promises  strike  action  unless  the  full  demand  were  met. 

You  will  note  from  another  release  dated  March  9,  1946,  from  Wel- 
lington Roe,  his  press  conference  held  at  Hotel  Bedford,  New  York 
City,  he  declares  that  I  was  trying  "to  find  a  way  out  of  the  strike 
situation."  That  portion  of  the  statement  is  true.  I  do  not  hesitate 
to  advise  your  committee  that  in  my  entire  career  as  a  leader  of 
workingmen,  I  have  always  tried  to  settle  disputes  expeditiously  and 
peaceabty.  Only  Roe  and  those  who  seek  to  cause  trouble  and  strife 
in  labor-management  relations  regard  it  an  offense  to  search  for  "a 
way  out  of  a  strike  situation."  You  will  note  on  page  2  of  this  same 
document  Mr.  Roe  states  he  was  convinced  that  "Whitney  and  Johns- 
ton would  not  let  the  strike  come  off." 

The  next  document  I  call  to  your  special  attention  is  a  press  release 
from  Wellington  Roe,  dated  March  13,  1946,  which  sets  forth  his 
communication  to  the  President's  Emergency  Board  and  also  refers 
to  his  letter  to  the  Secretary  of  Labor,  the  Honorable  Lewis  B. 
S3hwellenbach.  If  the  committee  wishes  a  verification  of  Roe's 
letter  to  the  Emergency  Board,  it  can  obtain  the  original  document, 
or  an  official  transcript  of  the  Emergency  Board  proceedings  from  the 
National  Mediation  Board. 

You  will  note  in  the  document  entitled  "Swindled  Again"  which 
bears  the  identification  of  the  "National  Rank  and  File  Association," 
of  which  Wellington  Roe  claims  to  be  chairman,  that  all  of  the  leaders 
of  the  railway  labor  unions  are  condemned  and  one  leader  in  par- 
ticular is  condemned  because  "he  denied  the  possibility  of  a  strike." 
This  document  then  states : 

That's  right  down  the  old-line  leadership's  alley.  That's  the  usual  line  of 
drivel — "No  strike."  The  fact  is  they  dare  not  call  a  strike.  They  haven't 
the  guts. 

In  another  document,  entitled  "Rails  Awake,"  it  is  stated,  "The 
heads  of  the  ORC,  B.  L.  F.  &  E.,  and  the  SUNA  have  put  their  heads 
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in  the  noose  of  arbitration.  The  heads  of  the  B.  of  R.  T.  and  BLE  are 
frantically  easting  about  for  some  way  to  avoid  a  showdown." 

In  the  next  document,  entitled  "A  Story  for  Rails,"  bearing  the 
identification  of  Roe's  organization,  Wellington  Roe  is  quoted  as  hav- 
ing said,  "Whitney  and  Johnston  have  no  intention  of  striking.  They 
haven't  got  the  guts.     Don't  be  fooled — there  will  be  no  strike." 

This  latter  document  should  be  of  special  interest  to  your  com- 
mittee because  of  the  reference  therein  to  the  Central  Railroad  of 
New  Jersey.  That  railroad  had  refused  to  join  in  the  national  handl- 
ing of  the  wage-rules  movement  and  had  also  refused  to  sign  a  stand- 
by agreement,  by  which  they  would  accept  the  final  settlement  made. 
Such  agreements  are  common  in  our  industry.  This  stubborn  at- 
titude of  management  upset  the  employees  of  the  Central  Railroad 
of  New  Jersey,  and  a  strike  was  imminent.  The  Dennis  Giles  re- 
ferred to  in  the  document  entitled  "A  Story  for  Rails"  is  the  chairman 
of  the  general  grievance  committee  of  the  Brotherhood  of  Railroad 
Trainmen  on  the  Central  Railroad  of  New  Jersey.  You  will  note 
that  here  Roe  was  undertaking  to  inflame  the  men  into  striking  and 
seriously  criticizes  me  because  this  strike  was  avoided. 

Let  me  emphasize  that  Roe's  inflammatory  tactics  did  not  in  the 
slightest  degree  influence  my  thinking  or  conduct  in  the  rules-wage 
movement  then  under  way.  I  have  been  a  workers'  representative 
too  long  to  allow  my  judgment  to  be  swayed  by  rabble  rousers,  who 
try  to  break  legitimate  unions  by  becoming  self-appointed  heads  of 
rank-and-file  movements.  Ofttimes  the  leaders  of  such  rump  move- 
ments have  benefited  financially  by  the  assistance  of  union  busters, 
and  the  contribution  of  dues  and  assessments  from  gullible  workers. 
This  is  the  first  time  in  my  experience,  however,  that  a  Senate  com- 
mittee of  the  Congress  has  contributed,  no  doubt  unwittingly,  to  the 
publicity  on  which  such  leaders  and  movements  thrive. 

I  am  bringing  this  matter  to  your  attention  because  this  type  of 
person  will  use  the  United  States  Senate  or  any  other  public  body 
as  a  sounding  board  for  his  appeal  to  unsuspecting  workers.  He  must 
have  publicity,  for  he  has  nothing  to  offer  the  workers.  The  union- 
busting  employer  does  all  he  can  to  glorify  those  who  pretend  to  rep- 
resent workers  when  it  is  believed  they  are  effectively  embarrassing  a 
union. 

Much  is  said  about  the  so-called  lack  of  democracy  and  injury  to  the 
rights  of  the  individual  under  a  closed-shop  contract  in  management- 
labor  relationships.  It  is  the  Wellington  Roes  for  whom  tears  are 
being  shed  by  the  open  shoppers.  It  is  the  Wellington  Roes  who  at- 
tempt to  disrupt  legitimate  trade  unions  and  who  create  strife  and 
make  it  difficult  for  legitimate  unions  to  maintain  discipline  and  to 
conduct  their  affairs  in  a  businesslike  and  peaceful  manner. 

Senator  Murray.  Mr.  Whitney,  do  you  desire  to  be  interrupted  dur- 
ing your  testimony? 

Mr.  Whitney.  That  will  be  perfectly  agreeable. 

Senator  Murray.  I  would  like  to  ask  you  if,  in  your  judgment, 
Mr.  Roe  was  sincere  at  any  time  in  his  activities,  in  what  he  was 
doing,  or  was  lie  a  mere  stooge  in  there  for  the  purpose  really  of  in- 
juring the  union  ? 

Mr.  Whitney.  In  my  judgment,  he  was  a  mere  stooge.  He  was 
very  active  for  the  purpose  of  embarrassing  the  railroad  labor  organi- 
zations, and  especially  the  Brotherhood  of  Railroad  Trainmen. 
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Senator  Murray.  I  understand  that  is  a  common  practice. 

Mr.  Whitney.  It  is. 

Senator  Murray.  I  remember  when  I  was  president  of  a  small  min- 
ing corporation  out  in  Montana  some  years  ago,  I  received  letters  from 
organizations  telling  me  that  there  was  a  dangerous  strike  developing 
in  the  plant ;  that  they  would  send  operators  out  there  to  me  who  would 
become  members  of  the  union,  and  would  agitate  the  matter  and 
precipitate  the  strike  before  they  were  prepared,  and  would  make 
excessive  demands  that  would  be  outlandish  and  foolish  and  absurd, 
so  as  to  destroy  the  efforts  of  the  workers  to  get  better  working  condi- 
tions and  better  wages.    I  understand  that  is  a  common  practice. 

Mr.  Whitney.  It  is  a  common  practice.  And,  gentlemen,  in  the 
64-year  history  of  the  Brotherhood  of  Railroad  Trainmen  there  have 
been  at  least  50  wildcat  or  rump  organizations  spring  up  locally  to 
embarrass  us,  and  they  have  passed  out  just  as  quickly  as  they  came 
into  existence.  One  recently  sprung  up  in  Los  Angeles  with  about 
120  members,  and  within  6  weeks  they  faded  away  to  a  membership 
of  about  20,  and  as  soon  as  our  members  understand  the  purpose  of 
these  outfits,  they  abandon  them. 

Senator  Pepper.  In  other  words,  Mr.  Whitney,  demagogs  appear 
in  the  labor  movement  as  well  as  in  politics? 

Mr.  Whitney.  Many  of , them;  yes,  sir.  I  wonder  if  your  commit- 
tee inquired  of  Roe  as  to  whether  his  so-called  association  has  em- 
ployment contracts  with  anyone.  Did  you  make  an  effort  to  determine 
whether  he  was  actually  representing  anyone  but  himself?  Did  you 
inquire  of  him  as  to  what  he  has  to  offer  his  purported  membership? 
Did  you  inquire  into  the  nature  of  the  formation  of  his  association? 
Did  you  ask  him  how,  when,  and  by  whom  he  was  elected  its  head? 

Perhaps  I  should  explain  how  Roe's  association  started.  Roe's  con- 
tract with  the  Brotherhood  of  Railroad  Trainmen  was  canceled  March 
1,  1946.  On  March  6  of  that  year  he  wired  a  member  of  the  BRT  in 
Cleveland,  Ohio,  saying  "I  will  be  at  the  Statler  Hotel,  Cleveland, 
tomorrow  morning.    I  want  you  to  meet  me." 

This  gentleman  met  Roe  in  room  442  at  the  Statler  Hotel,  and  he 
said  to  him :  "I  am  instituting  a  new  organization,  a  rank-and-file 
organization,  and  I  am  making  you  general  chairman  on  the  Erie 
Railroad."  This  gentleman  stayed  with  Roe  during  the  day,  and  at 
9  o'clock  that  evening  Roe  entertained  five  or  six  newspaper  men  and 
advised  them  what  his  plans  were.  He  made  the  statement  that  seven 
or  eight  general  chairmen  of  the  BRT,  who  were  all  salaried  men, 
representing  big  roads  like  the  Burlington  and  roads  of  that  type,  were 
dissatisfied  with  the  operation  of  the  BRT,  and  that  they  had  come 
over  to  his  organization ;  that  he  had  raised  $40,000  that  day,  and  that 
things  were  going  over  in  a  big  way.  He  told  the  representatives  of 
my  brotherhood  that  he  was  leaving  the  following  morning  at  2  o'clock 
by  plane  for  New  York,  and  he  did  leave  at  that  time. 

The  next  morning  I  had  a  report  of  Roe's  Cleveland  activities  in 
my  home  at  8  o'clock.  The  member  that  he  picked  up  as  disloyal 
and  as  a  sucker  turned  over  the  telegram  to  me  and  made  a  full  and  com- 
plete report  of  Roe's  activities  in  Cleveland. 

Now,  this  man  is  a  fourflusher.  I  immediately  got  on  the  long- 
distance telephone  and  called  the  general  chairmen  who  I  knew  were 
decent  men.     Some  of  them  were  awav  from  home.     Others  were  in 
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Chicago  and  New  York,  meeting  their  management,  and  in  the  ease  of 
those  who  were  away  from  home  I  talked  with  their  wives,  and  they 
told  me  where  their  husbands  were,  and  there  wasn't  a  single  man  that 
Roe  claimed  was  associated  with  his  group  that  knew  anything  about 
Roe.  They  had  never  heard  of  him,  and  of  course  they  knew  nothing 
about  his  rump  organization. 

Senator  Murray.  In  other  lines  a  man  that  operates  in  that  manner 
is  commonly  known  as  a  swindler  ? 

Mr.  Whitney.  Yes,  sir. 

Senator  Murray.  And  a  confidence  man  ? 

Mr.  Whitney.  Yes,  sir. 

Senator  Murray.  And  the  country  seems  to  be  alive  with  people 
of  that  kind,  that  come  around  and  defraud  people,  and  what  he  was 
attempting  to  do  there  was  to  get  into  your  organization  and  disrupt 
it  and  cheat  and  swindle  the  members  of  your  union. 

Mr.  Whitney.  But  the  tragedy  of  the  thing  is  that  there  are  al- 
ways a  few  who  are  gullible  enough  to  fall  for  that  line  of  bunk.  But 
I  want  to  say  this  for  the  integrity  of  the  members  of  Lodge  No.  598 
in  New  York,  the  lodge  that  Roe  belonged  to  at  that  time — and  there 
are  over  600  members  in  that  lodge — that  there  were  only  three  of 
them  that  followed  Wellington  Roe. 

Many  Members  of  Congress  seem  to  feel  they  are  acting  under  a 
""mandate"  from  the  people  to  enact  legislation  which  will  protect  what 
is  called  the  "democratic  rights"  of  individuals.  It  is  the  Wellington 
Roe  type  of  individual  that  the  antiunion  employer  has  in  mind  when 
he  pleads  for  the  right  of  the  individual  in  union-management 
relationships. 

Wellington  Roe  was  for  a  short  time  a  member  of  Lodge  598  of  the 
Brotherhod  of  Railroad  Trainmen,  in  New  York  City.  He  was  ad- 
mitted to  membership  in  January  25, 1944,  and  expelled  May  18, 1946. 
A  member  of  this  lodge  preferred  charges  against  him,  alleging  Roe 
was  guilty  of  the  following  violations  of  brotherhood  law : 

1.  Violation  of  his  obligation  and  constitutional  oath. 

2.  Making  false  and  malicious  statements  vilifying  the  character 
of  brotherhood  officers  and  members. 

3.  Circulating  reports  liable  to  cause  trouble  or  injure  the  brother- 
hood of  which  he  was  a  member. 

4.  Issuing  statements  for  circulation  among  brotherhood  members 
in  violation  of  the  laws.of  the  brotherhood  to  which  laws  he  had  taken 
an  oath  to  yield  a  cheerful  compliance. 

5.  Refusing  to  abide  by  the  action  of  the  general  grievance  committee 
of  the  brotherhood  on  the  New  York  Central  Railroad  (lines  east),  of 
which  railroad  Roe  was  an  employee. 

In  accordance  with  brotherhood  law,  a  committee  of  five  was  ap- 
pointed, three  being  appointed  by  the  president  of  Roe's  lodge,  and 
two  being  appointed  by  the  vice  president  of  that  lodge.  Both  the 
lodge  president  and  vice  president  are  elected  by  the  members  of  the 
lodge.  After  3  days  of  hearings  and  deliberations,  this  trial  commit- 
tee found  Wellington  Roe  guilty  on  all  5  charges.  Under  brother- 
hood law  expulsion  from  membership  is  a  penalty  provided  for  each 
of  the  charges,  but  the  trial  committee  can  not  expel  a  member.  It 
can  only  report  its  findings  to  the  lodge,  and  the  lodge  must  accept 
or  reject  the  findings  of  the  trial  committee.     Approximately  84  mem- 
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bers  were  present  in  lodge  meeting  and  heard  the  report  of  the  trial 
committee  on  May  14,  1946.  Several  of  those  present  were  obliged  to 
leave  and  take  up  their  assignments  on  the  railroad  before  the  vote 
was  taken,  but  in  a  final  vote  in  the  lodge  there  were  approximately 
60  who  voted  to  accept  the  report  of  the  trial  committee,  and  only 
3  voted  in  the  negative.  One  of  the  three  who  voted  in  the  negative 
was  a  collaborator  with  Roe  in  his  disruptive  movement,  At  the  time 
he  voted,  he  already  had  requested  a  withdrawal  card  from  the  brother- 
hood. It  was  accepted  shortly  after  the  vote  was  taken,  and  his  mem- 
bership terminated.  Another  member  who  voted  against  the  trial 
committee  was  a  deputy  of  a  New  York  court,  who  happened  to  hold 
membership  in  the  Brotherhood  of  Railroad  Trainmen,  and  who 
served  legal  papers  on  the  officers  of  the  lodge  at  that  same  meeting, 
by  which  legal  papers  Wellington  Roe  undertook  to  enjoin  the  brother- 
hood lodge  from  expelling  him. 

Senator  Donnell.  Are  these  votes  taken  in  the  lodge  supposed  to 
be  secret  votes,  or  are  they  open  votes? 

Mr.  Whitney.  They  are  open  votes  in  the  lodge. 
They  vote  with  the  uplifted  right  hand. 

A  temporary  injunction  against  the  lodge  and  its  officers  was  issued 
by  the  Supreme  Court  of  the  State  of  New  York,  Mr.  Justice  Miller 
presiding.  The  order  for  the  injunction  was  denied  on  May  18,  1946, 
and  the  brotherhood  lodge  on  the  same  date  expelled  Roe  from  mem- 
bership in  the  Brotherhood  of  Railroad  Trainmen. 

Incidentally,  your  committee  should  take  note  of  the  fact  that  such 
suits  against  unions  are  not  unusual,  contrary  to  the  false  propaganda 
tovthe  effect  that  unions  can  not  be  sued.  The  facts  herein  recited 
should  be  a  valuable  laboratory  case  study  for  the  Congress  in  its 
deliberations  on  labor  legislation. 

Some  current  legislative  proposals,  such  as  those  proposing  to  out- 
law closed  shops  and  Nation-wide  bargaining  and  "protection  for  the 
individual  against  unions,"  would  surely  turn  the  stable,  legitimate 
trade  unions  over  to  the  Wellington  Roes  and  the  real  trouble  makers 
in  management-labor  relationships.  By  atomizing  the  trade  unions, 
by  making  the  rights  of  individuals  like  Wellington  Roe  superior  to 
the  rights  of  the  vast  majority  of  the  peace-loving,  conservative,  sens- 
ible American  workers,  eventually,  if  not  shortly,  the  American  labor 
movement  would  be  torn  asunder  in  a  reign  of  industrial  strife  that 
would  be  worse  than  anything  that  can  now  be  imagined,  and  cer- 
tainly far  worse  than  anything  yet  experienced  in  the  industrial 
history  of  our  Nation. 

Previous  to  my  appearance  here  today,  I  had  submitted  printed 
copies  of  my  testimony  on  pending  labor  legislation,  which  your  com- 
mittee has  kindly  consented  to  make  a  part  of  its  record,  and  I  hope 
this  testimony  may  be  placed  in  the  record  with  it.  I  assume,  there- 
fore, that  it  will  not  be  necessary  to  read  that  testimony  into  the 
record. 

The  Chairman.  Mr.  Whitney,  have  you  given  us  a  copy  of  the 
testimony  you  gave  before  the  House  committee? 

Mr.  Whitney.  Yes ;  that  is  the  testimony  you  hold  in  your  hand. 
The  Chairman.  We  will  insert  it  in  our  record  at  your  request. 
I  notice  that  you  have  made  certain  suggested  changes  in  the  law 
at  the  end  of  this  printed  document.     The  first  one  relates  to  the  time 
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of  holding  elections.     You  think  that  strike  elections  in  the  railroad 
Industry  should  be  held  after  the  President's  fact-finding  board's? 

Mr.  Whitney.     I  do. 

The  Chairman.  Instead  of  before? 

Mr.  Whitney.  Yes,  sir. 

The  Chairman.  It  has  been  more  or  less  of  a  formality,  has  it  not 
in  the  past? 

Mr.  Whitney.  Under  the  interpretation  of  the  present  law,  the 
Kail  way  Labor  Act,  the  Board  has  held  that  an  emergency  does  not 
exist  until  a  strike  vote  has  been  taken.  In  taking  a  strike  vote  we 
find  that  it  disturbs  the  public,  disturbs  the  industry,  and  we  believe 
that  when  the  National  Mediation  Board,  and  its  mediators 
have  exhausted  their  efforts  to  effect  a  settlement,  they  should 
have  the  right  to  certify  to  the  President  that  an  emergency  exists, 
and  at  that  time  he  should  appoint  an  emergency  board.  Now,  in  the 
appointment  of  an  emergency  board  we  have  always  found  that  the 
status  of  the  case  has  changed.  The  Board  generally  grants  some — 
or  recommends  some  concessions,  and  in  95  percent  of  the  cases  they 
are  adopted,  accepted  by  the  carriers  and  by  the  union.  Occasionally 
they  are  not,  and  with  the  change  I  have  suggested  we  would  have  a 
status  quo  period  of  30  days  in  which  to  take  up  negotiations  with  the 
management,  and  we  are  dealing  now,  or  would  be  at  that  time  with 
a  new  proposition.  We  have  got  the  views  of  this  intelligent  board, 
and  they,  no  doubt,  have  changed  our  viewpoint  and  the  managerial 
viewpoint,  and  the  chances  are  that  an  accord  will  be  reached  and 
that  it  will  never  be  necessary  under  those  circumstances  to  take  a 
strike  vote. 

The  Chairman.  In  any  event,  you  take  the  strike  vote  after  the 
President's  Board  has  recommended,  so  they  will  know  what,  or  sub- 
stantially what  it  is  they  are  attempting  to  get? 

Mr.  Whitney.  Not  necessarily.  We  might  sit  down  and  negotiate 
with  the  railroad. 

The  Chairman.  That  is  true,  but  I  mean,  suppose  the  Emergency 
Board  makes  a  finding  and  the  railroad  accepts  and  you  do  not  accept, 
or  you  want  to  put  it  up  to  the  men,  then  you  take  a  strike  vote  at 
that  time  on  those  findings  ? 

Mr  .Whitney.  Yes,  sir.  Then  we  are  in  a  position  to  give  the  men 
the  facts  as  they  actually  exist. 

Senator  Morse.  I  think,  Mr.  Chairman,  that  is  an  excellent  sugges- 
tion, because  it  has  been  my  experience  and  observation  that  these 
strike  votes  under  the  Railway  Emergency  Act  before  the  Board  sits 
are  pretty  much  matters  of  formality.  I  think  it  is  pretty  much  the 
attitude  "We  have  got  to  vote  to  strike  now  in  order  to  get  an  Emer- 
gency Board  to  really  go  into  the  merits  of  this  case,"  mediation  having 
broken  down.  In  the  1941  negotiations  the  expense  was  $500,000  or 
more. 

Mr.  Whitney.  The  strike  vote  cost  the  trainmen  alone  $110,000. 
Senator  Morse.  The  entire  cost  was  somewhere  around  $500,000  or 
more  in  that  case. 

Mr.  Whitney.  Yes,  sir. 

Senator  Morse.  It  was  an  expensive  matter.  But  speaking  as  one 
who  served  on  emergency  boards,  looking  at  it  from  the  boards' 
standpoint,  Mr.  Chairman — I  think  Mr.  Whitney  will  agree  with 


2088  LABOR  RELATIONS  PROGRAM 

this — once  the  board  hands  clown  its  decision,  and  if  further  media- 
tion with  the  carriers  should  fail,  the  men  would  then  know  exactly 
what  they  are  really  going  to  strike  for. 

Mr.  Whitney.  Yes,  sir;  the  issue  would  be  definite. 

The  Chairman.  I  notice  in  the  appendixes  to  your  testimony  that 
appendix  B  has  to  do  with  quicker  action.  Appendix  C  suggests  that 
a  check-off  be  permitted  by  agreement  with  the  labor  organization 
when  authorized  by  individual  members.  That  would  be  a  voluntary 
check-off.  I  mean  you  would  provide  a  written  authorization  in  the 
case  of  the  employee  ? 

Mr.  Whitney.  Yes ;  that  would  be  wholly  voluntary. 

The  Chairman.  In  appendix  D  you  suggest  that  you  want  to  make 
the  closed  shop  legal  ? 

Mr.  Whitney.  Yes,  sir.  That  will  enable  us  to  protect  our  contract. 
We  have  had  mushroom  strikes,  for  instance,  in  a  particular  yard, 
maybe  an  important  yard  like  Chicago  or  Jacksonville,  only  to  learn 
that  they  were  fomented  by  some  Red,  some  outsider,  and  the  manage- 
ment immediately  wires  me  at  Cleveland  and  demands  that  the  con- 
tract be  protected.  I  do  the  best  I  can  with  my  men  to  protect  that 
contract  and  to  get  the  wheels  rolling,  but  we  find  that  25  percent  of 
the  men  in  that  yard  are  not  members  of  the  brotherhood  and  are 
wholly  out  of  sympathy  with  the  BRT.  Maybe  they  are  trying  to 
introduce  a  Communisty  Party  or  some  other  set-up  in  the  city,  and 
they  have  taken  that  means  to  increase  their  membership  and  to  de- 
stroy or  retard  the  progress  of  the  organization  that  has  the  contract. 
Under  the  closed-shop  rule  that  could  not  exist.  But  the  closed  shop, 
gentlemen,  does  not  bind  these  men  affirmatively  to  any  particular 
representation.  Any  group  of  men  that  is  dissatisfied  with  their  rep- 
resentation has  a  perfect  right  under  the  Railway  Labor  Act  to  insti- 
tute a  vote  on  the  question  of  a  change  in  the  representation,  and  if  a 
majority  of  them  vote  for  such  a  change,  the  organization  holding 
the  contract  is  ousted  and  the  organization  voted  in  is  recognized. 

Senator  Ball.  If  you  had  a  closed  shop,  Mr.  Whitney,  under  your 
brotherhood  expulsion  rules  as  you  have  given  them  to  us,  any  em- 
ployee who  attempted  to  organize  another  union  would  be  imme- 
diately expelled  from  the  brotherhood  and  lose  his  job.  He  would 
no  longer  be  an  employee. 

Mr.  Whitney.  Oh,  no. 

Senator  Ball.  I  think  your  statement  that  a  dissatisfied  minority 
would  always  have  the  right  to  organize  another  union  and  get  repre- 
sentation does  not  mean  a  thing,  in  view  of  the  situation  that  would 
actually  prevail.  They  would  be  committing  suicide  if  they  tried  to 
do  it. 

Mr.  Whitney.  The  disgruntled  members  or  employees  could  pro- 
ceed under  the  terms  of  the  Railway  Labor  Act  to  vote  on  the  question 
of  other  representation,  and  that  is  the  democratic  way  to  handle  it. 

Senator  Ball.  Oh.  yes ;  hut  if  you  had  a  closed  shop  and  your  present 
brotherhood  rules  on  expulsion,  the  moment  they  started  to  organize 
a  rival  organization  you  would  expel  them  from  the  brotherhood  and 
they  would  no  longer  be  employees  of  the  road  and  could  not  vote? 

Mr.  Whitney.  Oh,  no;  we  would  not  expel  them,  Senator  Ball. 
They  have  a  property  right  and  they  carry  insurance  in  our  organiza- 
tion.    We  would  be  very  cautious  about  expelling  them. 
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Senator  Ball.  You  have  listed  in  your  testimony  five  charges,  any 
one  of  which  will  make  the  man  liable  to  expulsion.  I  don't  know 
about  the  first  one,  "violation  of  his  obligation  and  constitutional 
oath,"  but  I  have  seen  an  obligation  which  union  members  take  which 
actually  ties  them  hand  and  foot.  But  now  No.  3,  "circulating  reports 
liable  to  cause  trouble  or  injure  the  brotherhood  of  which  he  was  a 
member."  Good  heavens,  anybody  that  was  in  a  minority  and  was 
at  all  militant  about  it  could  be  hooked  under  that  and  expelled. 

Mr.  Whitney.  Anybocty  that  would  go  to  the  extent  that  Roe  went 
could  be  expelled,  but  our  law  only  provides  for  the  expulsion  of 
persons  that  would  make  false  reports.  They  can  make  any  kind  of  a 
report,  regardless,  if  it  is  not  a  false  report. 

Senator  Ball.  Circulating  reports  liable  to  cause  trouble — any  mi- 
nority always  causes  trouble  to  the  majority.  We  get  into  trouble  on 
that  in  the  Senate  every  day.     [Laughter.] 

Mr.  Whitney.  Well,  it  is  in  the  interest  of  democracy  and  in  the 
interest  of 

Senator  Ball.  On  the  contrary,  I  think  it  is  in  the  interest  of  per- 
petuating the  existing  leadership  when  you  can  expel  anybody  for 
circulating  reports  liable  to  cause  trouble. 

Mr.  Whitney.  Well,  is  there  any  reason  why  existing  leadership 
should  not  be  perpetuated,  as  long  as  it  satisfied  the  membership? 

Senator  Ball.  Not  when  it  is  done  by  expelling  those  who  disagree 
with  them. 

Mr.  Whitney.  That  does  not  apply  to  the  Brotherhood  of  Railroad 
Trainmen,  and  I  want  to  come  to  its  defense." 

Senator  Morse.  A  question  has  been  raised  about  the  democratic 
procedure  that  }Tou  think  exists  in  your  organization.  Now,  I  am  a 
member  of  the  organization,  for  the  moment,  and  what  rights  do  I 
have  against  my  officers  for  a  hearing,  in  view  of  a  decision  by  my 
officers  to  adopt  a  resolution  of  dismissal?  What  chance  have  I  as  a 
member  to  protect  my  rights  ? 

Mr.  Whitney.  Our  officers  are  generally  elected  by  referendum 
vote,  and  at  the  elections  we  always  have  a  large  attendance.  They 
are  nominated  approximately  a  month  before  the  election,  so  that  all 
the  members  are  advised  of  the  date  of  election,  and  that  is  the  date 
that  the  ballots  will  be  counted.  The  ballots  are  secret.  They  are 
filled  in  and  mailed  to  a  post-office  box.  The  lodge  appoints  a  com- 
mittee of  three  at  the  meeting  which  is  to  canvass  the  ballots,  to  go  to 
the  post  office  immediately  before  the  canvass  and  bring  the  ballots 
back  to  the  lodge  room,  where  they  are  counted  in  the  presence  of  the 
membership  present.  The  candidates  have  a  right  to  appoint  a 
member  to  go  to  the  secretary's  station  and  examine  the  ballots  as 
they  are  counted,  and  when  they  are  counted  and  the  secretary  advises 
the  lodge  of  the  result,  the  president  announces  the  election  of  the 
successful  candidate. 

In  the  event  there  is  any  irregularity,  which  occasionally  happens, 
such  as  the  convassing  committee  going  to  the  post  office  perhaps  4  or 
5  hours  in  advance  and  there  being  no  check  on  that  committee  during 
that  period,  they  have  a  right  to  appeal,  and  we  have  set  aside  elec- 
tions of  that  type  in  order  to  insure  a  fair  and  honest  election.  And 
in  the  case  of  the  expulsion  of  a  member  he  has  the  right  to  a  hearing 
and  the  right  to  appeal. 
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Senator  Ball.  While  you  are  on  the  subject  of  elections,  is  it  the 
local  lodge  officers  you  are  talking  about? 

Mr.  Whitney.  Yes,  sir;  and  officers  of  general  committees  and 
State  and  Provincial  legislative  boards. 

Senator  Ball.  You  said  generally  elections  are  by  referendum. 

Mr.  Whitney.  Occasionally  a  lodge  will  take  action  to  hold  its  elec- 
tions in  the  lodge  room.  They  have  the  option  of  referendum  or  lodge 
election,  but  the  referendum  plan  prevails. 

Senator  Ball.  How  about  the  grand-lodge  officers  ? 

Mr.  Whitney.  The  grand-lodge  officers  are  elected  by  their  con- 
ventions. We  had  a  convention  in  Miami  Beach,  Fla.,  in  September 
and  October  1946  with  1,046  delegates,  and  practically  every  officer 
had  opposition,  including  myself.  Those  elections  are  held  with  the 
use  of  voting  machines,  and  we  appointed  a  voting-machine  com- 
mittee consisting  of  30  men  to  watch  and  operate  these  6  voting  ma- 
chines, to  see  that  everything  was  regular,  and  each  candidate  has  a 
right  to  a  representative  to  watch  the  delegates  who  vote,  to  see  that 
there  are  no  impostors  voting.  We  haven't  had  a  question  raised  as 
to  the  legality  or  the  fairness  of  our  elections — at  least  since  I  have 
been  an  officer,  since  1905. 

Senator4BALL.  You  mean  these  voting  machines  watch  them  while 
thev  vote,  or  check  them  as  they  go  into  the  booth  to  vote  ? 

Mr.  Whitney.  Check  them  as  they  go  into  the  booth  to  vote,  and  to 
see  that  no  faker  gets  in  there. 

Senator  Ball.  But  they  vote  secretly  ? 

Mr.  Whitney.  The  vote  is  secret ;  yes,  sir. 

Senator  Donnell.  May  I  ask  the  witness  a  few  questions? 

Mr.  Whitney,  as  I  understand  from  the  testimony  you  have  filed 
here,  you  oppose  compulsory  arbitration  ? 

Mr.  Whitney.  Oh,  yes;  1  take  the  position  there  is  no  such  thing  as 
compulsory  arbitration ;  that  arbitration  must  be  free  and  acceptable 
to  all  the  parties  involved. 

Senator  Donnell.  That  is  to  say,  you  would  oppose  any  plan  under 
which  the  employer  on  the  one  hand  and  the  employee  on  the  other 
hand  are  required  to  abide  by  the  decision  of  arbitrators  appointed 
to  arbitrate  the  differences  ? 

Mr.  Whitney.  We  oppose  any  plan  compelling  the  parties  to  arbi- 
trate. Of  course,  if  we  agreed  to  arbitrate  we  would  abide  by  the 
award. 

Senator  Donnell.  As  I  understand  it  from  your  testimony  here, 
you  also  oppose  any  Government  seizure  of  the  railroads,  in  the 
event  of  inability  of  the  parties  to  agree?    That  is  correct,  is  it  not? 

Mr.  Whitney.  Yes,  sir.  That  is  based  upon  the  fact  that  the  seiz- 
ures, generally  speaking,  in  the  recent  past — and  I  mean  the  past  sev- 
eral years — have  been  phonies'.  The  railroads  taken  over  by  the  Gov- 
ernment are  still  operated  by  the  same  people,  the  same  railroad  man- 
agement and  railway  employees ;  the  earnings  go  to  the  private  owners, 
and  the  Government's  part  in  the  operation  was  merely  to  break  the 
strike  or  to  retard  the  progress  of  the  union. 

Senator  Donnell.  Would  you  also  oppose  Government  seizure, 
even  though  it  were  not  of  what  you  call  the  "phony"  variety?  In 
other  words,  suppose  the  Government  were  actually  to  have  a  depart- 
ment here  which  would  manage  these  railroads  when  they  were  seized, 
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and  the  management  would  be  taken  out  of  the  hands  of  the  railroad 
officers  themselves,  would  you  still  be  opposed  to  Government  owner- 
ship? 

Mr.  Whitney.  And  the  earnings,  if  any,  would  go  to  the  Govern- 
ment ? 

Senator  Donnell.  Well,  I  will  put  that  in  for  the  present;  yes. 
Would  you  oppose  it  then? 

Mr.  Whitney.  No ;  we  would  not  be  seriously  opposed  to  a  program 
of  that  kind. 

Senator  Donnell.  But  you  would  oppose  a  plan  of  Government 
seizure  under  which  the  earnings  go  to  the  railroad  company  itself? 

Mr.  Whitney.  Yes. 

Senator  Donnell.  Now,  may  I  ask  you  this  question:  Let  us  take 
a  specimen  case.  Suppose  we  have  a  dispute  Nation-wide  in  its  nature, 
between  employees  on  the  one  hand  and  railroads  on  the  other,  and 
suppose  they  use  all  the  methods  of  conciliation  and  mediation  that 
are  open,  and  they  use  every  avenue  that  reasonable  men  can  use  to 
negotiate  a  settlement  of  their  differences,  but  on  the  one  hand  they 
believe  one  way  and  on  the  other  hand  they  believe  another  way,  and 
they  just  cannot  and  do  not  agree,  what  is  your  suggestion  there  as  to 
what  the  ultimate  steps  should  be  in  order  to  settle  the  differences, 
after  having  resorted  to  all  these  mediation  and  conciliation  devices? 

Mr.  Whitney.  First  of  all,  a  situation  of  that  kind  would  not  arise 
if  the  parties  will  live  up  to  the  law  and  negotiate  and  become  inter- 
ested in  collective  bargaining.  And  I  wish  to  interject  here  what 
caused  the  strike  of  engineers  and  trainmen  in  194(3. 

Senator  Donnell.  Mr.  Whitney,  pardon  me,  I  wonder  if  you  would 
mind  if  I  just  pursue  that  question  a  moment  and  then  come  back 
to  the  specific  case.  If  you  don't  mind,  I  would  like  to  just  assume 
a  case  in  which  the  railroad  employees  say  "We  want  such  and  such 
wages";  the  railroads  say  "We  can't  pay  those  wages  without  going 
into  bankruptcy,"  and  there  is  just  an  impasse  and  they  cannot  agree. 
Now,  what,  in  your  judgment,  is  the  next  step  to  be  taken,  where  they 
just  cannot  agree?  Would  you  favor  Government  seizure  of  the  rail- 
roads on  the  one  hand  or  would  you  favor  a  strike  on  the  other  hand  ? 

Mr.  Whitney.  I  never  favor  strikes. 

Senator  Donnell.  No  ;  but  in  the  case  that  I  have  cited,  which  course 
of  procedure  of  those  two,  or  any  other  that  you  may  suggest,  would 
you  favor  as  the  next  alternative? 

Mr.  Whitney.  Where  conditions  arise  of  that  type,  then  it  seems 
to  me  we  are  confronted  with  a  genuine  and  legitimate  Government 
ownership  of  railroads,  because  the  management  has  shown  a  lack 
of  desire  or  ability  to  settle  with  their  employees,  and  in  that  situation 
Government  ownership  would  be  better,  of  course,  than  the  tying  up 
of  all  the  railroads  at  one  time. 

Senator  Donnell.  I  take  it  that  in  cases  such  as  I  have  cited,  you 
would  favor,  as  against  the  Nation-wide  strike,  some  type  of  legisla- 
tion under,  which  the  Government  could  actually  take  over  the  owner- 
ship of  the  railroads  and  the  operation  of  them?  Is  that  your  answer 
to  the  question? 

Mr.  Whitney.  Yes ;  if  the  Government  will  enact  such  laws  as  will 
make  that  taking  over  of  the  railroads  permanent,  and  avoid  such 
trouble  in  the  future. 
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Senator  Donnell.  You  would  not,  however,  favor  a  temporary 
seizure  of  the  railroads  by  the  Government,  even  though  the  earnings 
during  that  temporary  period  should  inure  to  the  Government? 

Mr.  Whitney.  No,  I  would  not. 

The  Chairman.  Suppose  the  Government  does  take  them  over  and 
then  you  can  not  agree  with  the  Government,  are  you  willing  to  give 
up  the  right  to  strike  entirely  ? 

Mr.  Whitney.  Well,  I  am  not  willing  that  you  gentlemen  should 
write  it  into  law.  Of  course,  it  is  already  in  the  law  as  far  as  Govern- 
ment owned  and  controlled  industries  are  concerned. 

The  Chairman.  No  ;  I  don't  think  so. 

Mr.  Whitney.  Well,  it  is,  as  far  as  our  Alaska  Railroad  is  concerned 
at  least. 

The  Chairman.  That  might  be.     I  would  not  know  about  that. 

Senator  Ball.  It  is  a  rider  in  the  appropriation  bill. 

Mr.  Whitney.  Yes ;  that  was  a  rider. 

Senator  Ball.  If  we  enacted  it  as  to  the  railroads  it  was  applied  to 
all  the  railroads. 

Senator  Donnell.  Pursuing  Senator  Taft's  question,  you  say  you 
would  not  want  Congress  to  write  into  the  law  a  provision  by  which 
the  employees  would  waive  the  right  to  strike  against  the  Govern- 
ment ?     Is  that  right  ? 

Mr.  Whitney.  No  ;  that  interferes  with  their  rights. 

Senator  Donnell.  You  think  the  employees  have  a  right,  as  a  matter 
of  law  and  equity,  to  strike  against  the  United  States  Government  ? 
You  think  that,  do  you  ? 

Mr.  Whitney.  Well,  I  think  that  is  a  very  serious  matter. 

Senator  Donnell.  I  understand  it  is,  but  that  is  what  I  want  to 
know,  whether  you  think  they  have  that  right  ? 

Mr.  Whitney.  However,  the  Supreme  Court  decided  that  in  the 
miners'  case  just  a  few  days  ago. 

Senator  Donnell.  The  Lewis  case? 

Mr.  Whitney.  In  the  Lewis  case.  And  I  think  it  is  unfortunate 
that  our  Government  takes  the  position  that  officers  of  the  Government, 
as  the  employer,  know  more  about  justice  and  will  treat  employees 
better  than  the  average  employer  in  private  industry.  I  think  that 
history  will  prove  that  the  Government  generally  is  as  arbitrary  with 
employees  as  industry,  and  under  the  law  I  feel  that  it  is  giving  the 
Government  as  an  employer  a  lot  of  authority  when  we  take  the  posi- 
tion that  anything  that  government  does  to  the  worker  is  O.  K.,  even 
though  the  worker  is  deprived  of  his  right  to  quit  his  job. 

Senator  Donnell.  I  understand  then  that  if  the  plans  that  you  out- 
line here  in  answer  to  the  hypothetical  case  that  I  put  to  you  were  fol- 
lowed, and  if  the  Government  were  to  take  over  under  a  bona  fide 
seizure  for  permanent  Government  ownership  of  the  railroads — take 
over  those  properties,  you  would  not  want  the  law  written  so  as  to 
say  that  labor  could  not  strike  against  the  Government?  Am  I  right 
in  that?  * 

Mr.  Whitney.  I  think  that  would  be  unfortunate;  yes,  sir. 

Senator  Donnell.  Well,  you  would  not  be  willing  to  agree  that  that 
type  of  law  should  be  enacted?    Is  that  right? 

Mr.  Whitney.  No;  I  could  not  support  that  type  of  legislative 
proposal. 
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Senator  Donnell.  And  you  would  oppose  the  enactment  of  such 
a  law? 

Mr.  Whitney.  I  would  be  obliged  to;  yes,  sir. 

Senator  Donnell.  And  you  would  oppose  it?    Is  that  correct? 

Mr.  Whitney.  That  is  correct. 

Senator  Donnell.  And  your  opposition  to  such  a  law  then  would 
be  based  on  the  theory,  as  I  understand  it,  that  you  think  the  mainte- 
nance of  the  right  to  strike  would  be  superior  to  the  right  of  the  Gov- 
ernment in  operating  its  own  railroads,  permanently  acquired  by  the 
Government?  In  other  words,  you  take  the  position  that  the  right 
to  strike  is  more  important  than  the  right  of  the  Government  and  the 
right  of  the  public  to  have  the  Government's  railroads  permanently 
operated  by  the  Government  free  of  strikes?  Is  that  right  ? 
.  Mr.  Whitney.  I  take  the  position  that  the  right  of  freedom  and  the 
preservation  of  democracy  for  the  worker  and  everyone  is  supreme  to 
a  dictatorial  power  on  the  part  of  anyone,  including  the  Government. 
However,  I  will  add  this,  that  as  long  as  I  am  president  of  the  Brother- 
hood of  Railroad  Trainmen  there  will  be  no  strikes  against  the  Govern- 
ment. If  a  law  should  be  enacted,  we  will  observe  the  law.  That  has 
been  our  policy  throughout  the  years. 

Senator  Donnell.  Now,  suppose  no  law  is  enacted  for  permanent 
seizure,  but  there  is  a  law  permitting  the  temporary  seizure  by  the 
Government,  as  we  have  had  the  law  existing  in  the  past,  do  you  think 
that  your  emplo}^ees  would  still  assert  the  right  to  strike  against  the 
Government  while  it  is  occupying  the  role  of  temporary  seizure  of  the 
properties  ? 

Mr.  Whitney.  No;  our  people  would  undertake  by  every  reasonable 
and  honorable  means  possible  to  effectuate  a  settlement  with  the 
Government. 

Senator  Donnell.  Of  course,  the  hypothetical  case  I  put  to  you  was 
one  in  which  all  efforts  failed,  and  what  would  you  then  ultimately 
regard  as  the  proper  step  ?  I  understood  you  to  say  that  where  they 
failed  you  would  regard  the  proper  step  to  be,  as  between  a  strike  on 
the  one  hand  and  Government  ownership  on  the  other  hand,  you  would 
favor  permanent  Government  ownership? 

Mr.  Whitney.  Yes,  sir. 

Senator  Donnell.  And  then,  when  you  go  to  the  further  step  that 
Senator  Taft  points  to,  as  to  whether  or  not  the  workers  would  still 
insist  on  the  right  to  strike  against  the  Government,  I  understand  you 
would  oppose  the  enactment  of  a  law  to  that  effect?  I  think  I  cor- 
rectly recite  your  testimony. 

Mr.  Whitney.  I  think  that  is  very  arbitrary. 

Senator  Donnell.  You  don't  think  my  statement  is  incorrect,  do 
you,  as  to  your  testimony  ? 

Mr.  Whitney.  Well,  my  testimony,  Senator,  speaks  for  itself. 

Senator  Donnell.  Well,  I  have  correctly  quoted  it,  have  I  not?  If 
I  have  not,  I  want  you  to  correct  me  in  my  quotation  of  it. 

Senator  Pepper.  I  think  the  gentleman  must  realize  that  the  wit- 
ness has  the  right  to  use  his  own  words  rather  than  the  words  of  the 
Senator,  however  clear  they  may  be. 

Senator  Donnell.  Well,  Mr.  Chairman,  I  think  in  interrogating 
the  witness  I  have  the  right  to  make  resume  of  the  testimony  and  ask 
him  whether  or  not  that  is  a  correct  recital  of  it.     At  any  rate,  I 
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think  it  is  a  correct  recital  of  it,  and  I  think  the  testimony  will  speak 
for  itself. 

Mr.  Whitney.  I  think  there  is  so  much  flexibility  in  our  English 
that  I  prefer  to  stand  by  my  whole  testimony. 

Senator  Donnell.  Very  well.  Now,  in  the  second  place,  Mr.  Whit- 
ney— the  next  place — if  you  would  insist  on  the  preservation  of  what 
vou  consider  the  important  right  to  strike,  even  against  the  Govern- 
ment if  it  had  permanent  ownership  of  the  railroads,  I  take  it  you 
would  make  that  insistence  on  the  theory  that  the  maintenance  of  this 
liberty  to  strike  is  more  important  than  the  preservation  of  the  gen- 
eral public  welfare  represented  by  the  Government.  Am  I  correct 
in.  that  assumption  ?  * 

Mr.  Whitney.  I  am  not  so  sure  that  it  is  in  the  interest  of  the  public- 
welfare  to  chafe  under  low  wages  and  bad  working  conditions.  I 
have  not  been  convinced  of  that  up  to  the  present  moment,  and  if  a 
Government  was  so  arbitrary  that  it  did  not  keep  wages  in  tune  with 
the  cost  of  living,  and  permit  its  railway  workers  to  have  reasonable 
and  safe  working  conditions,  it  would  not  be  in  the  interest  of  the 
public. 

Senator  Donnell.  To  whom  would  you  give  the  power  of  deter- 
mining whether  or  not  the  Government  had  been  so  arbitrary  in  its 
rules  and  holdings? 

Mr.  Whitney.  I  would  cross  that  bridge  when  I  came  to  it. 

Senator  Donnell.  Well,  Mr.  Whitney,  you  would  leave  that  to 
labor,  under  your  plan,  would  you  not  ? 

Mr.  Whitney.  No,  sir. 

Senator  Donnell.  Would  you  leave  it  to  some  arbitration  board? 

Mr.  Whitney.  Well,  as  I  say,  I  would  cross  that  bridge  when  1 
reached  it. 

Senator  Donnell.  Let  us  cross  it  now,  if  we  can. 

Mr.  Whitney.  We  have  reached  it,  and  we  might  sink  if  we  tried 
to  cross  it  now. 

Senator  Donnell.  I  don't  think  so.  I  am  asking  you  a  very 
definite  question :  in  the  event  that  the  employees  are  employed  by 
the  Government  under  permanent  Government  ownership,  and  the 
Government  is  unable  to  agree  with  the  employees,  and  they  are  unable 
to  agree  with  the  Government,  to  whom  would  you  leave  the  right  to 
decide  whether  the  employees  could  strike? 

Mr.  Whitney.  Well,  I  just  wish  to  advise  you,  sir.  that  a  situation 
of  that  kind  will  never  arise  if  the  parties  are  reasonable.  There  will 
be  a  settlement.  There  is  bound  to  be  a  settlement.  There  has  been 
in  the  64  years  that  the  Brotherhood  of  Railroad  Trainmen  has  been 
in  existence,  and  there  Avould  have  been  in  1946  if  there  had  been  any 
effort  on  the  part  of  the  railroads  to  have  settled,  and  the  railroads 
would  have  settled  if  the  Government  had  not  interfered. 

Senator  Donnell.  Then  we  do  have  one  case  in  which,  for  some 
reason  which  you  consider  arbitrary  action  on  the  part  of  the  railroads, 
a  settlement  was  not  made.  Suppose  there  should  be  a  situation  in  the 
Government  where,  in  your  opinion  as  president  of  the  Brotherhood 
of  Railroad  Trainmen,  the  Government  was  arbitrary  and  unjust,  and 
kept  the  wages  too  low  and  the  working  conditions  bad — that  was 
your  judgment  about  it;  the  Government's  judgment  was  the  other 
way — would  you  then  leave  it  to  your  organization  to  decide  whether 
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or  not  a  strike  was  justified,  would  you  leave  it  to  the  Government 
or  would  you  leave  it  to  some  third  party,  such  as  an  arbitration 
board  ? 

Mr.  Whitney.  I  cannot  say.  When  1  am  confronted  with  that 
situation  I  will  give  it  very  serious  consideration,  and  I  will  keep  in 
mind  the  welfare  of  the  public  and  the  integrity  of  the  Brotherhood 
of  Railroad  Trainmen  and  do  what  I  think  is  best  for  the  people.  Our 
people  are  law-abiding  people.  It  is  our  Government.  We  have 
219,0.00  members  that  love  their  Government,  and  they  will  do  the 
things  that  they  think  are  right. 

Senator  Donnell.  And,  Mr.  Whitney,  in  the  case  to  which  I  have 
referred,  just  as  I  have  outlined  it  step  by  step,  the  Government  should 
say  to  the  employees  "We  will  not  pay  you  any  more,"  and  the  em- 
ployees say  "You  must  pay  us  more"  there  is  an  impasse  there,  and 
there  is  either  going  to  be  a  strike  or  one  side  or  the  other  must  yield, 
would  you  say  that  the  interests  of  the  employees  are  greater  than  the 
interests  of  the  general  public,  or  would  you  say  the  interests  of  the 
general  public  are  greater  than  those  of  the  employees  ? 

Mr.  Whitney.  The  employees  are  part  of  the  general  public. 

Senator  Donnell..  And  being  only  a  part,  I  take  it  it  logically 
follows  that  the  interests  of  the  public  are  paramount  to  the  interests 
of  any  particular  group,  including  those  employees.  That  is  correct, 
is  it? 

Mr.  Whitney.  I  haven't  said  that  it  was  correct 

Senator  Donnell.  Well,  do  you  agree  with  that? 

Mr.  Whitney.  I  do  say  this,  though,  there  are  45,000,000  workers 
in  this  country,  and  that  constitutes  a  very  substantial  percentage  of 
the  public,  and  those  45,000,000  workers  have  some  rights  as  an 
important  part  of  the  public. 

Senator  Donnell.  I  notice  in  your  testimony  here  you  say : 

Proposals  for  the  Government  to  seize  private  industry  or  outlaw  strikes  in 
so-called  essential  enterprises,  are  based  on  the  theory  that  the  industry  in 
question  is  so  vital  to  all  of  the  people  that  strikes  must  not  be  tolerated. 

Then  you  follow  that  with  this : 

Those  who  advocate  this  legislation  seem  completely  to  overlook  the  fact  that 
employers  in  such  essential  enterprises  may  have  a  dead  grip  on  the  public 
welfare. 

I  am  not  quite  clear  as  to  your  meaning  there,  because  in  the  next 
sentence  you  say : 

If  you  remove  from  the  workers  the  only  means  by  which  they  can  compel 
employers  to  bargain  with  them,  then  you  set  up  industrial  dictatorship  on  the 
one  hand  and  industrial  slavery  on  the  other  hand. 

Now,  I  draw  the  inference  from  that — if  I  am  not  correct,  I  wish 
you  would  correct  me — I  draw  the  inference  that  on  the  one  hand  you 
are  confronted  with  the  theory  that  industry  is  vital  to  all  the  people, 
and  therefore  strikes  in  the  industry  must  not  be  tolerated,  but  on  the 
other  hand  you  point  out  what  you  consider  to  be  the  vital  and  para- 
mount importance  of  maintaining  for  the  workers  what  you  term 
"the  only  means  by  which  they  can  compel  their  employers  to  bargain 
with  them."     Am  I  correct  in  interpreting  your  statement? 

Mr.  Whitney.  The  thing  I  am  trying  to  do,  sir,  is  to  maintain  not 
only  for  the  workers  but  for  all  of  the  people  freedom  of  contract,  the 
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freedoms  that  we  have  enjoyed  in  the  past,  the  preservation  of  our 
liberties  and  the  upholding  of  our  democracy. 

Senator  Doxnell.  Now,  may  I  ask  this  question.  In  the  case  that 
I  have  mentioned,  where  there  is  an  impasse  between  the  employees 
on  the  one  hand  and  the  Government  on  the  other  hand,  under  perma- 
nent Government  ownership,  and  the  situation,  if  it  cannot  be  settled 
and  should  result  in  a  strike,  would  lead  to  a  stoppage  of  all  railroad 
facilities  of  the  United  States,  thus  injuring  the  whole  public,  would 
you  say  that  the  workers,  the  employees,  have  a  right  to  strike  in  order 
to  maintain  what  they  think  are  their  rights  as  against  the  grave 
injury  to  the  public  that  would  obviously  and  inevitably  result  from 
a  strike  in  the  situation  that  I  have  described? 

In  other  words,  would  you  put  the  workers'  view  and  their  judg- 
ment and  their  preservation  of  their  rights  ahead  of  the  rights  of  the 
general  public? 

Mr.  Whitney.  As  to  your  first  question,  I  will  hold  that  in  reserve 
and  will  be  in  a  position  to  meet  it  if  I  ever  meet  it,  and  I  hope  I  never 
will. 

As  to  the  second  one,  I  have  never  taken  the  position  that  the  rights 
of  any  individual  group  were  superior  to  those  of  the  Government. 

Senator  Donnell.  You  did,  however,  take  the  position  that  you  had 
a  right  to  call  a  strike  of  all  railway  employees,  Nation-wide  in  scope, 
thereby  indicating  that  you  thought  the  preservation  of  their  rights 
was  more  important  than  the  preservation  of  the  convenience  and  the 
ability  of  the  public  to  have  transportation.  You  did  that  last  }7ear, 
did  you  not  ? 

Mr.  Whitney.  We  called  a  strike  last  year.  In  other  words,  the 
railroads  were  responsible  for  it,  and  I  wish  I  could  get  you  to  think- 
ing what  I  think  is  right,  thinking  about  the  other  side.  There  is 
always  a  reason  for  strikes.  Somebody  has  been  brutally  and  shame- 
fully treated.  Men  do  not  strike  because  they  want  to.  Men  want 
to  work.  They  sacrifice  their  wages  when  they  strike.  They  know 
that  they  are  criticized  by  their  neighbors  and  their  friends,  and  it 
puts  them  in  a  bad  light  with  the  country.  They  don't  relish  those 
things,  but  they  would  sooner  strike,  if  you  please,  than  be  kicked 
around  and  see  their  children  suffer  and  all  that  sort  of  thing,  and 
that  is  a  right  that  we  have  under  the  present  laws,  and  that  is  the 
freedom  that  we  have  enjoyed.  And  we  have  not  abused  it.  I  say, 
regardless  of  any  argument  that  may  be  advanced,  that  the  transpor- 
tation brotherhoods  on  the  American  and  Canadian  railroads  have  a 
record  that  they  need  not  be  ashamed  of,  and  that  if  there  had  been 
anybody  in  Government  or  anyone  on  the  railroads  that  had  a  desire 
to  settle  the  issue  in  1046,  instead  of  embarrassing  these  organizations, 
it  would  have  been  decently  settled  long  before  May  25. 

Senator  Donnell.  Mr.  Whitney,  you  had  a  situation  there  in  1946 
in  which  the  employees  on  the  one  hand  and  the  management  on  the 
other  could  not  agree. 

Mr.  Whitney.  They  could  have  agreed  if  they  had  tried. 

Senator  Donnell.  They  did  not  asree,  did  they? 

Mr.  Whitney.  They  did  not.  Management  became  arrogant  be- 
cause the  Government  stepped  in  and  defended  management. 

Senator  Donnell.  May  it  not  be  true,  Mr.  Whitney,  that  the  man- 
agement of  the  railroads  might  have  thought  that  the  managers  of  the 
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unions  were  showing  somewhat  the  same  spirit  to  whien  you  refer? 
Maybe  they  were  wrong,  maybe  they  were  right,  but  isn't  it  the  simple 
situation  in  which  people  on  two  sides  of  the  table  do  not  agree,  and 
under  those  circumstances,  in  disregard  of  the  greater  interests  of  the 
public,  one  side  of  the  table  determines  to  assert  its  rights  through  a 
medium  of  force,  which  you  say  in  your  testimony  here,  in  substance, 
is  one  of  the  last  recources  that  you  favor? 

Mr.  Whitney.  Of  course,  it  is  the  last  recource. 

The  Chairman.  May  I  ask  a  question  there,  Senator?  Wasn't  there 
:i  finding  by  the  President's  Emergency  Board  in  that  case? 

Mr.  Whitney.  Yes,  sir.  And  the  President  of  the  United  States 
set  it  aside  and  refused  to  permit  the  workers  to  enjoy  the  nine  rules 
that  the  Board  recommended. 

The  Chairman.  Apart  from  that  strike,  don't  you  think  that  when 
the  Government  does  set  up  a  Mediation  Board,  and  the  Board  makes 
its  cjecision,  that  both  sides  ought  to  agree  to  it,  even  though  it  is  con- 
trary to  their  own  belief  as  to  what  it  ought  to  be.  rather  than  call  a 
Nation-wide  strike  or  a  Nation-wide  lock-out? 

Mr.  Whitney.  Well,  I  am  not  in  favor  of  Nntion-wicle  strikes. 

The  Chairman.  I  mean,  even  though  we  may  not  want  to  make  it 
compulsory,  don't  you  think  there  is  at  least  a  moral  obligation  on  the 
railroad  employees  and  the  railroads  to  submit  their  disputes  either 
to  voluntary  arbitration  or  to  accept  the  decree  of  the  President's 
Emergency  Board? 

Mr.  Whitney.  If  the  situation  is  such  that  the  employees  can  con- 
sistently submit  the  issue  to  voluntary  arbitration,  that  is  all  right. 
We  do  not  oppose  voluntary  arbitration.  It  has  worked  very  nicely 
in  hundreds  of  cases. 

Senator  Ellender.  Mr.  Whitney,  as  I  recall,  when  the  difficulty 
occurred  last  year  there  were  15,  I  think,  out  of  17  brotherhoods  that 
accepted — and  your  union  was  the  only  one  that  did  not. 

Mr.  Whitney.  That  was  19  out  of  21  that  had  settled  their  case  by 
arbitration. 

Senator  Ellender.  And  why  was  it  that  yours  was  not  settled? 

Mr.  Whitney.  Because,  in  order  to  settle  ours  in  arbitration  we 
would  have  been  obliged  to  waive  our  rules  program,  and  our  rules 
program  was  more  important  to  our  men  than  the  wages. 

Senator  Donnell.  You  thought  your  rules  were  more  important 
than  the  welfare  of  the  Nation? 

Senator  Ellender.  I  would  like  to  know  what  the  rules  program 
was. 

Senator  Donnell.  I  would  like  to  get  his  answer  to  this  question 
first,  whether  or  not  he  thinks  the  maintenance  of  the  rules  program 
was  more  important  to  those  2  unions  out  of  19  than  the  welfare  of 
the  Nation,  as  represented  by  the  great  transportation  facilities  of 
our  country.  Which  do  you  think  is  more  important,  the  preservation 
of  the  rules  on  the  one  hand  of  the  two  unions  or  the  preservation 
of  our  transportation  system? 

Mr.  Whitney.  You  are  right  back  to  the  point  where,  if  we  are 
reaching  a  time  in  our  history  when  we  wish  to  submit  to  slave  condi- 
tions such  as  we  have  on  some  of  the  American  railroads,  by  tying  the 
hands  of  the  men  so  that  they  can  do  nothing  or  say  nothing  about  it, 
then,  of  course,  we  were  wrong.     If  we  are  going  to  preserve  our 
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liberties  and  the  rights  and  the  freedom  of  the  men,  then  we  were 
right. 

Senator  Donnell.  Mr.  Whitney,  would  you  mind  answering  that 
specific  question :  Which  do  you  regard  as  of  greater  importance,  the 
maintenance  of  those  rules  of  2  out  of  19  unions  on  the  one  hand,  or 
the  transportation  facilities  and  convenience  of  the  entire  public  of 
the  United  States  on  the  other  hand  ? 

Mr.  Whitney.  I  think  that  is  an  unfair  question. 

Senator  Donnell.  You  prefer  not  to  answer  that  question? 

Mr.  Whitney.  I  prefer  not  to  answer  it  further. 

Senator  Donnell.  Very  well. 

Mr.  Whitney.  As  a  matter  of  fact,  it  has  been  answered. 

Senator  Donnell.  You  say  it  has  been  answered? 

Mr.  Whitney.  I  think  that  question  has  been  answered. 

Senator  Donnell.  It  was  answered.  I  judge  from  a  remark  by 
Senator  Ball,  by  the  calling  of  that  strike  last  year.  That  is  the  way 
you  answered  it.  You  determined  that  you  thought  the  maintenance 
of  those  rules  of  two  unions  was  of  greater  importance  than  the  wel- 
fare of  the  entire  Nation  represented  by  the  transportation  facilities  of 
the  Nation.     Isn't  that  true,  Mr.  Whitney  ? 

Mr.  Whitney.  We  violated  no  law  in  calling  the  strike. 

Senator  Donnell.  I  am  not  asking  whether  you  violated  any  law. 

1  am  asking  which  you  considered  to  be  of  the  greater  importance, 
the  maintenance  of  the  rules  of  2  out  of  19  unions,  while  the  other  17 
consented  to  settle,  or  the  maintenance  of  the  convenience  and  health 
and  welfare  of  140,000,000  people  in  this  country,  by  the  operation  of 
the  railroads — which  do  you  regard  as  more  important,  the  rules  of 

2  unions  out  of  19,  or  the  preservation  of  the  transportation  facilities 
of  the  Nation  on  the  other  hand  ? 

Mr.  Whitney.  I  have  said  I  thought  that  was  an  unfair  question. 

Senator  Donnell.  Why  do  you  think  it  is  an  unfair  question,  Mr. 
Whitney  ?    I  am  curious  to  know  what  is  your  reason. 

Mr.  Whitney.  You  seek  to  whitewash  an  arrogant  group  of  rail- 
roads operated  under  banker  control,  and  the  President  who  upheld 
the  action  of  the  railroads  in  refusing  to  negotiate,  and  you  ask  me, 
in  substance,  to  make  an  answer  that  will  justify  the  enactment  of  a 
rigid  law  that  will  prohibit,  that  will  strip  the  workers  of  their  rights, 
and  that  is  the  only  weapon  they  have. 

Senator  Donnell.  Don't  you  think  it  is  rather  curious  that  with 
all  the  railroads  in  the  United  States  lined  up  on  one  hand,  the  Presi- 
dent of  the  United  States  along  with  them,  and  17  out  of  19  unions 
all  lined  up  on  that  side  with  them,  and  2  labor  unions  on  the  other 
side  of  the  line— don't  you  think  it  involves  a  little  bit  of  doubt  and 
presumption  to  say  that  those  2  were  right  and  the  other  17  unions, 
the  President  of  the  United  States,  and  all  the  railroads  and  the  general 
public  demand,  I  may  add,  on  the  other  side?  Don't  you  think  there 
is  just  a  little  bit  of  doubt  as  to  the  correctness  of  your  position,  in 
view  of  that  great  preponderance  of  people  against  it? 

Mr.  Whitney.  The  question  of  what  is  right  or  wrong  is  an  eternal 
one,  and  I  don't  believe  that  if  we  argued  here  all  day  we  could  agree, 
and  if  we  did  agree,  then  we  still  might  be  wrong. 

Senator  Jenner.  You  speak  of  slavery  conditions.  Is  there  any 
necessity,  with  this  freedom  of  the  individual  you  speak  of,  of  a  man 
having  to  work  under  slavery  conditions? 


LABOR   RELATIONS   PROGRAM  2099 

Mr.  Whitney.  There  should  not  be  in  this  country;  no,  sir. 

Senator  Jenner.  In  other  words,  if  it  would  bring  about  a  strike 
that  would  paralyze  the  Nation,  your  men  would  insist  on  their  rights? 
Couldn't  they  quit  their  jobs  as  railroaders  and  do  something  else 
rather  than  paralyze  the  Nation? 

Mr.  Whitney.  Oh,  yes,  yes;  that  is  true,  they  could  quit.  If  men 
want  to  surrender  that  easy,  they  could  quit. 

Senator  Jenner.  Wouldn't  surrender  in  that  case  be  better  than 
to  destroy  the  Nation  ? 

Mr.  Whitney.  There  is  no  nation  being  destroyed.  This  Nation 
is  not  going  to  be  destroyed.     This  Nation  is  a  powerful  nation. 

Senator  Jenner.  Under  your  philosophy  it  is  inevitable  that  it 
would  be  destroyed. 

Mr.  Whitney.  I  resent  that  implication.  I  am  and  I  have  been  a 
good  American  citizen  for  74  years,  and  I  don't  like  to  be  smeared,  if 
you  please,  by  anyone,  not  even  a  Member  of  the  Senate. 

Senator  Jenner.  In  answer  to  the  question  by  Senator  Donnell  you 
have  said  that  if  an  impasse  came  between  the  Government,  eve;,  under 
Government  ownership,  and  the  railroaders,  you  refused  to  answer 
which  side  you  would  take. 

Mr.  Whitney.  I  did  not  refuse.  I  beg  your  pardon.  I  said  I 
would  prefer  to  answer  the  matter — cross  the  bridge  when  I  came  to  it. 

Senator  Donnell.  Will  you  answer  the  question  now? 

Senator  Jenner.  Why  don't  you  cross  the  bridge  now?  We  have 
got  to  it  in  America.  That  is  why  we  are  here  in  this  committee, 
trying  to  decide  what  we  are  going  to  do  if  we  get  to  that  place. 

Senator  Pepper.  Mr.  Chairman,  there  is  nothing  in  the  bill  now 
before  this  committee  proposing  Government  ownership,  which  any- 
body will  concede,  but  lots  of  this  questioning  is  about  Government 
ownership. 

Senator  Donnell.  We  are  talking  about  Government  seizure. 

The  Chairman.  The  implication  is  the  same. 

Senator  Jenner.  We  are  entitled  to  know  his  position. 

The  Chairman.  Government  ownership  is  the  extreme  case,  but  you 
come  back  to  what  we  are  going  to  do  about  private  ownership,  and 
there  are  many  proposals  to  outlaw  strikes  in  essential  industries. 

Senator  Ellender.  Mr.  Chairman,  I  was  not  present  to  hear  all  of 
Mr.  Whitney's  testimony,  and  I  don't  want  him  to  repeat  anything 
that  has  already  been  answered,  but.  I  am  curious  to  know  what  the 
difference  was  in  the  views  of  your  union  and  these  19  other  unions  that 
were  desirous  of  going  ahead,  and  you  objected.  You  said  you  had 
certain  rules.     What  were  those  rules? 

Mr.  Whitney.  In  the  first  place,  Senator,  there  were  16  unions  that 
had  no  demand  for  rules. 

Senator  Morse.  That  is  a  point  I  was  going  to  ask  about,  Senator 
Ellender. 

Senator  Ellender.  Didn't  they  have  the  rules  that  you  are  asking 
for,  or  what  was  the  difference  ? 

Mr.  Whitney.  They  represent  men  in  the  clerical  forces  and  the 
maintenance  forces,  the  shop  crafts,  and  their  rules  at  the  time,  ap- 
parently were  satisfactory. 

Senator  Ellender.  Were  they  different  rules  than  vou  were  asking 
for? 
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Mr.  Whitney.  Yes;  their  rules  are  entirely  different  from  the  trans- 
portation rules. 

Senator  Ellender.  What  were  some  of  the  things  you  were  asking 
for.  that  you  struck  for? 

Mr.  Whitney.  We  asked  for  time  and  a  half,  for  holidays  and 
Sundays,  and  for  night  differential  in  rates.  Our  people  have  been 
required  to  work  Sundays  and  holidays  throughout  the  years  to  clean 
up  the  railroads,  work  that  could  just  as  well  be  done  on  weekdays. 
They  don't  have  an  opportunity  to  stay  at  home  and  go  to  church 
and  be  with  their  families  like  other  people. 

Senator  Ellender.  Do  they  work  more  than  40  hours  a  week? 

Mr.  Whitney.  Yes ;  they  work  sometimes  60  and  70  hours  a  week. 

Senator  Ball.  Do  they  get  overtime  for  it  ? 

Mr.  Whitney.  They  get  overtime;  yes,  sir. 

Senator  Ellender.  What  were  some  of  the  other  differences? 

Mr.  Whitney.  Most  of  the  changes  that  we  asked  for  involved  a 
standardization  of  rules  that  would  have  brought  about  a  change  of 
44  rules  on  some  railroads.  For  instance,  we  have  an  operating  rule 
on  90  percent  of  the  roads.  We  have  attempted  in  this  movement  to 
extend  that  rule  to  the  other  10  percent  of  the  railroads,  and  that  was 
regarded  as  another  rule.  Some  of  the  rules  that  we  asked  for  in- 
volved the  dining-car  stewards. 

Here  is  what  exists  in  the  dining-car  department  of  many  of  the 
American  railroads.  They  have  no  place — the  dining-car  stewards 
and  the  cooks  and  waiters  have  no  place  to  sleep  when  traveling  at 
night,  except  in  the  diners.  There  are  no  toilets  in  the  diners.  Unless 
the  dining  car  is  moving  in  a  train,  they  have  no  place  to  go  to  answer 
nature's  call,  and  if  the  car  is  set  out  in  a  yard  they  are  required  to 
get  out  in  the  night  and  go  out  and  find  an  empty  box  car  or  crawl 
behind  a  building,  and  that  sort  of  thing.  When  they  are  called 
in  the  morning  to  go  to  work,  the  only  wash  basin  in  the  diner  is  in 
the  kitchen,  and  here  are  9  or  10  men  that  are  dressing  in  a  hurry. 
Some  of  them  don't  even  wash  before  serving  your  breakfast.  Con- 
ditions are  deplorable.  We  have  tried  to  get  some  of  those  conditions 
corrected,  but  we  can't  get  the  ear  of  the  railroads,  and  apparently 
we  cannot  get  the  ear  of  the  Government.  Now,  you  gentlemen  who 
travel  are  served  at  breakfast  many  many  times,  in  my  opinion,  by 
men  who  have  not  had  an  opportunity  to  wash  their  hands  after  hav- 
ing slept  all  night  in  that  diner.  I  hold  that  that  is  not  in  the  interest 
of  public  health  and  safety.  We  tried  to  obtain  some  rules  to  pro- 
hibit that  sort  of  thing,  and  we  failed. 

Senator  Morse.  Didn't  the  Emergency  Board  grant  you  some  of 
them  ? 

Mr.  Whitney.  The  Emergency  Board  granted  one  or  two  of  those 
rules. 

Senator  Donnell.  Did  you  regard  the  preservation  of  those  rules 
and  the  importance  of  them  to  be  of  greater  importance  than  the 
tremendous  injury  to  the  Nation  that  would  result  from  a  Nation- 
wide strike? 

Mr.  Whitney.  That  is  the  same  question  you  asked  me  some  time 
ago. 

Senator  Donnell.  Well,  what  is  your  answer? 

Mr.  Whitney.  I  told  you  I  was  not  prepared  to  answer  further. 


LABOR  RELATIONS  PROGRAM  2101 

Senator  Donnell.  Senator  Jenner  referred  in  his  questions  to  you 
to  the  paralysis  of  the  Nation  that  would  result  from  a  Nation-wide 
strike,  and  you  resented  that;  said  you  were  74  years  old,  that  you 
had  been  a  loj^al  citizen,  and  so  forth.  Not  questioning  your  history 
at  all,  but  isn't  it  a  fact,  Mr.  Whitney,  that  the  stoppage  of  the  rail- 
road facilities  of  this  country  for  10  days  would  virtually  paralyze 
industry,  would  result  in  injury  to  the  health  of  the  people  far  greater 
than  the  mere  failure  of  a  few  people  to  wash  their  hands  in  the 
dining  car?  Wouldn't  it  result  in  Nation-wide  paralysis?  Don't 
you  agree  ? 

Mr.  Whitney.  There  is  no  reason  why  the  railroads  should  be 
stopped  for  10  days  or  1  day. 

The  Chairman.  Not  if  they  give  in  to  your  demands,  Mr.  Whitney, 
but  otherwise  jou  say  they  must  be  stopped. 

Mr.  Whitney.  Now,  Mr.  Chairman,  I  want  to  clarify  that. 

Senator  Donnell.  Pardon  me,  please,  you  have  not  answered  my 
question.  I  asked  him,  Mr.  Chairman,  whether  or  not  that  would 
paralyze  the  country,  and  I  would  like  to  have  Mr.  Whitney's  answer. 

Mr.  Whitney.  I  think  that  would  be  very  unfortunate. 

Senator  Donnell.  You  think  it  would  virtually  paralyze  the  in- 
dustry of  this  country,  a  10-day  railroad  strike  of  Nation-wide 
proportions  ? 

Mr.  Whitney.  I  am  too  old,  Senator,  to  permit  you  to  answer  my 
questions. 

Senator  Donnell.  I  have  asked  you  plain  simple  questions,  and  I 
am  trying  to  get  you  to  answer  them.  I  have  not  succeeded  on  some  of 
the  questions. 

Mr.  Whitney.  I  have  not  answered  them  to  suit  you,  perhaps. 

Senator  Donnell.  What  I  am  asking  now  is  whether  or  not,  in 
your  judgment,  the  question  that  was  put  to  you  by  Senator  Jenner 
is  not  correct,  namely,  that  in  substance  a  Nation-wide  railroad  sttrike 
for  a  period  of  10  days,  we  wfTl  say,  would,  in  effect,  paralyze  the 
industry  of  this  country?     Isn't  that  true? 

Mr.  Whitney.  I  have  answered  that  by  saying  it  would  be  very 
unfortunate. 

Senator  Donnell.  You  decline  to  tell  us  whether  you  think  it  would 
paralyze  the  country? 

Mr.  Whitney.  I  do  not  decline;  no,  sir.  I  am  not  going  to  put 
myself  in  contempt  of  your  committee  if  I  can  avoid  it. 

Senator  Donnell.  What  is  your  answer,  then,  to  the  question? 
You  prefer  not  to  answer  it  ? 

Mr.  Whitney.  I  can't  answer  it  to  suit  you.  I  don't  like  hypotheti- 
cal questions  and  I  think  the  question  is  very  impractical. 

Senator  Ives.  I  have  kept  very  quiet  through  all  this  because  I  have 
been  very  much  interested  in  the  course  that  the  questioning  was  taking 
on  the  point  of  legal  compulsion,  and  I  think  that  in  the  final  analysis 
we  have  to  recognize  that  we  have  one  of  two  courses  that  we  have  got 
to  take  if  we  are  going  to  keep  going  with  our  economy,  as  I  think  you 
will  admit.  We  have  either  got  to  follow  the  course  of  legal  compul- 
sion or  we  have  got  to  work  together.  Now,  you  are  sitting  there  and 
advocating  that  we  work  together? 

Mr.  Whitney.  Yes,  sir. 
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Senator  Ives.  And  personally  that  is  my  own  firm  belief.  That  is 
the  only  way  out.  I  see  no  other  way.  The  course  of  legal  compul- 
sion in  final  analysis  leads  inevitably  to  the  very  condition  we  are 
trying  to  avoid,  the  very  condition  we  are  struggling  against  in  the 
world  today.  Now,  do  you  think,  in  the  face  of  that  situation,  that  it 
is  possible  for  American  labor  as  a  whole,  including  your  own  group, 
to  adopt  this  voluntary  process  to  which  I  refer,  and  carry  it  on  in  that 
faith,  that  good  faith  that  is  essential  to  make  it  effective,  or  do  you 
think  there  is  no  answer;  that  we  are  inevitably  bound  occasionally 
to  get  into  serious  situations  wherein  we  will  have  to  resort  to  com- 
pulsion of  the  kind  of  which  I  speak  ?  Do  you  think  that  labor  can 
do  its  share?  Isn't  it  a  two-way  proposition?  It  is  not  a  one-way 
proposition.  It  is  not  all  management,  and  it  is  not  all  labor.  It 
has  got  to  be  both. 

Mr.  Whitney.  That  is  what  I  have  been  trying  to  get  the  country 
to  understand,  and  I  think  there  is  every  reason  to  believe  that  indus- 
try and  labor  can  get  together  on  these  issues  in  the  future. 

Senator  Ives.  And  you  don't  think  there  will  be  any  more  stoppages 
of  the  kind  to  which  you  referred  this  morning  ? 

Mr.  Whitney.  I  am  of  the  opinion  there  will  not  be. 

Senator  Ives.  That  is  the  only  answer,  the  only  way  out,  if  we  are 
going  to  keep  free  in  this  country. 

Mr.  Whitney.  You  are  right.  And  we  certainly  will  do  every- 
thing we  can  to  try  to  keep  free. 

Now,  Senator  Taft,  if  you  please,  you  implied  that  we  would  have 
to  have  our  way  in  order  to  reach  a  settlement.  In  other  words,  our 
full  demands  would  have  to  be  met. 

The  Chairman.  Not  always.  I  only  said  that  in  a  specific  case, 
that  when  your  demands  are  not  met  you  will  order  a  strike. 

Mr.  Whitney.  Take  the  case  of  1946  in  May.  I,  with  Mr.  Alvanley 
Johnston,  sent  a  letter  over  to  the  President,  in  which  we  offered  to 
settle  for  the  award  handed  down  by  the  Board  of  16  cents  an  hour 
increase.  We  handed  the  letter  to  Dr.  Steelman  in  the  Cabinet  Room 
at  11  o'clock  in  the  morning  and  asked  him  to  take  it  in  to  the  President 
and  be  sure  that  the  President  saw  it,  and  then  later  we  called  on 
Hon.  James  Byrnes,  Secretary  of  State,  and  asked  him  to  contact  the 
President,  to  be  sure  that  the  President  understood  that  we  wanted 
to  settle. 

The  Chairman.  What  day  was  this? 

Mr.  Whitney.  That  was  on  the  25th  of  May.  as  I  recall  it. 

The  Chairman.  The  day  of  the  President's  message  ? 

Mr.  Whitney.  It  was  5  hours  before  the  President  made  his  mes- 
sage— delivered  his  message  to  Congress.  So  I  don't  believe  it  is 
hardly  fair  to  say  that  we  would  not  settle  unless  we  had  our  own  way. 
We  completely  surrendered  on  the  original  proposals. 

Senator  Pepper.  In  that  letter,  as  I  recall,  you  stated  that  you 
would  agree  to  the  wage  figure  that  had  already  been  suggested,  pro- 
vided the  Government  would  discuss — you  did  not  say  "agree"  but 
would  discuss — give  you  a  chance  to  discuss  the  matter  of  rules 
changes,  and  so  forth? 

Mr.  Whitney.  That  is  correct. 

The  Chairman.  Had  the  strike  been  ordered  before  then? 

Mr.  Whitney.  Yes. 
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Senator  Ball.  Three  days  before. 

Mr.  Whitney.  The  strike  date  was  set,  Senator,  at  30  days  before 
it  v.  cut  into  effect. 

Senator  Mouse.  You  say  that  early  on  the  day  of  May  25,  Mr.  Whit- 
ney, you  delivered  a  letter  to  Dr.  Steelman  containing,  as  you  say, 
the  surrender? 

Mr.  Whitney.  Yes,  sir. 

Senator  Donnell.  That  was  the  day  the  President's  message  was 
delivered  in  Congress? 

Mr.  Whitney.  To  the  Congress,  yes,  sir. 

Senator  Donnell.  By  "early  in  the  day"  what  time  do  you  mean? 

Mr.  Whitney.  Eleven  o'clock  in  the  morning. 

Senator  Pepper.  Mr.  Whitney,  as  you  have  suggested,  when  a  dis- 
pute arises  it  is  always  a  question  as  to  which  one  of  the  two  disagreeing 
parties  is  responsible  for  the  result. 

Mr.  Whitney.  Yes,  sir. 

Senator  Pepper.  And  if  you  suggest  that  the  employees,  by  reason 
of  their  dissatisfaction  with  conditions  under  which  they  work,  stop 
work,  and  that  that  is  responsible  for  transportation  tie-ups,  you 
might  equally  suggest  that  it  is  the  refusal  of  the  other  side  to  grant 
what  might  be  called  modest  demands  on  the  part  of  the  employees — 
that  that  was  really  responsible  or  equally  responsible  for  the  trans- 
portation tie-up  ? 

Mr.  Whitney.  Exactly. 

Senator  Pepper.  And  if  you  are  going  to  say — you,  for  example,  as 
president  of  the  railway  employees — that  you  put  the  denial  of  a  few 
rules  ahead  of  the  maintenance  of  transportation  facilities  in  the  coun- 
try, you  might  equally  say  that  it  is  the  refusal  of  management  to 
grant  a  few  rules  that  was  responsible  for  the  transportation  tie-up 
of  the  country,  and  they  would  rather  see  the  railroads  of  the  country 
tied  up  than  to  spend  a  modest  sum  of  money  in  granting  the  rules 
changes  requested  by  the  employees? 

Mr.  Whitney.  Correct,  Senator  Pepper. 

Senator  Pepper.  Now,  to  get  once  more  to  the  very  important,  and 
in  my  opinion  determining,  point  made  by  the  Senator  from  New  York, 
Senator  Ives,  has  railroad  management  in  this  country  proposed  com- 
pulsory arbitration  of  all  disputes  of  railway  employees  in  this 
country  ? 

Mr.  Whitney.  No,  sir. 

Senator  Pepper.  So  far  as  you  know,  does  railway  management  pro- 
pose that  as  the  price  of  industrial  peace  in  this  country  ? 

Mr.  Whitney.  No,  sir. 

The  Chairman.  Nor,  I  may  say,  so  far  as  I  know. 

Senator  Pepper.  I  am  glad  to  have  the  chairman  advance  that. 
So  that  they,  too,  evidently,  have  not  so  far  indicated  that  they  were 
willing  to  have  the_Government  step  in  and  fix  wages  and  working  con- 
ditions and  all  other  things  pertaining  to  the  relationship  between 
them  and  their  employees  as  the  price  of  being  assured  that  the  em- 
plovees  by  law  would  not  be  permitted  to  strike. 

Mr.  Whitney.  I  think  that  is  true. 

Senator  Pepper.  And  then  is  it  proper  to  say  that  maybe  temporary 
inconvenience  and  temporary  discomforture  and  maybe  even  tempo- 
rary difficulty,  to  the  public  is  a  part  of  the  price  that  we  have  to  pay 
for  one  aspect  of  our  democracy  in  this  country? 
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Mr.  Whitney.  That  is  true. 

Senator  Ives.  If  I  may  interpose  a  comment  on  that  one,  I  did  not 
mean  to  suggest  that  in  its  final  implication.  What  I  was  driving  at, 
Senator  Pepper,  was  this :  We  have  one  of  two  courses  that  we  are 
going  to  have  to  take  in  meeting  major  situations.  Either  we  are 
going  to  have  to  go  all  the  way  b}r  compulsion  or  we  are  going  to  have 
to  go  all  the  way  by  voluntary  arbitration,  the  voluntary  process,  and 
if  you  do  the  latter,  we  can  have  the  economy  and  the  type  of  free- 
dom, as  I  see  it,  that  we  want  in  this  country,  but  that  requires  an  at- 
titude on  the  part  of  both  management  and  labor  to  get  together  and 
never  allow  these  conditions  to  arise.  That  was  the  question  that  I 
directed  to  the  witness. 

Senator  Pepper.  I  did  not  mean  to  misquote  the  Senator.  I  was 
carrying  to  its  logical  conclusion  the  thing  as  I  see  it, 

Senator  Ives.  I  am  trying  to  get  my  conclusion  across  too. 

Senator  Pepper.  I  do  not  in  any  sense  of  the  word  intend  to  inter- 
pret the  words  of  the  Senator,  but  I  meant  to  say  this :  I  think  we  will 
all  have  to  be  prepared  to  admit  that  we  are  not  going  to  have  a 
totalitarian  state ;  we  are  not  going  to  have  a  compulsory  arbitration 
in  which  Government  will  fix  all  these  things  just  by  fiat.  If  we  are 
going  to  preserve  the  voluntary  method,  there  are  going  to  be  times 
when  the  disagreements  will  be  so  deep-rooted  that  there  will  be  a 
temporary  disruption.  I  think  we  will  have  to  take  in  temporary 
strikes,  if  you  may  call  them  that,  or  temporary  disruptions.  That  is 
part  of  the  price  we  will  have  to  pay  for  the  alternative  method  of  the 
freedom,  which  many  of  us  prefer. 

Senator  Ives.  I  think  we  can  debate  that  sometime  later,  Senator, 
[Laughter.] 

Senator  Pepper.  No,  I  am  still  addressing  myself  to  the  witness.  I 
understand  you  to  believe,  Mr.  Whitney,  that  it  is  essential,  that  even 
if  we  have  temporary  disruptions  in  our  economy,  it  will  be  better — 
and  management  seems  to  take  the  same  position — for  us  to  have  those 
temporary  inconveniences  or  difficulties,  rather  than  to  sacrifice  indus- 
trial and  economic  democracy  in  this  country? 

Mr.  Whitney.  Infinitely  better. 

Senator  Pepper.  Now,  just  a  question  or  two,  getting  back  to  the 
bill. 

Mr.  Whitney,  is  there  a  union  shop  or  closed  shop  in  the  railway 
industry  in  this  country? 

Mr.  Whitney.  No,  it  is  prohibited  under  the  Railway  Labor  Act, 

Senator  Pepper.  There  is  industry-wide  bargaining  in  the  case  of 
your  union? 

Mr.  Whitney.  Yes ;  that  has  been  the  practice  for  many  years. 

Senator  Pepper.  And  if  this  legislation  that  is  proposed  to  outlaw 
industry-wide  bargaining  were  enacted,  that  would  deny,  for  example, 
the  right  of  the  railway  trainmen  to  negotiate  with  the  various  employ- 
ers for  which  its  members  work  ? 

Mr.  Whitney.  Yes,  sir. 

Senator  Pepper.  Does  the  Senator  from  Minnesota  except  the  rail- 
roads from  an  industry-wide  bargaining? 

Senator  Ball.  They  are  excepted. 

I  might  say  that  the  outlawing  of  industry-wide  bargaining  power 
is  the  third  alternative,  which  the  Senator  from  New  York  did  not 
mention. 
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Mr.  Whitney.  The  question  of  industry-wide  bargaining  was  insti- 
tuted some  years  ago  on  the  American  railroads  to  avoid  discrimina- 
tion. We  recognize  the  fact  that  the  Burlington  Railroad,  paralleling 
the  Chicago  &  North  Western  and  the  Milwaukee,  cannot  pay  a  higher 
wag'1  than  her  neighbors.  We  called  on  those  roads  way  back  in  1900 
for  increases  in  pay.  We  called  upon  them  individually,  and  they  said : 
"We  cannot  grant  more  than  our  neighbors,  but  we  will  pay  just  as 
much."  So.  to  meet  that  situation  we  asked  all  of  the  railroads  in 
Chicago,  about  26  of  them,  to  set  up  a  committee  and  meet  our  com- 
mittee to  discuss  the  question  of  wage  increases  for  all  of  the  railroads, 
and  that  was  done.  Since  then  we  have  been  dealing  Nation-wide 
in  matters  of  bargaining  for  wages,  and  we  attempted  in  1946  to 
institute  that  program  insofar  as  the  rules  were  concerned,  but.  failed. 

Senator  Pepper.  May  I  ask  this  last  question?  Do  I  understand 
it  is  your  conclusion,  out  of  your  long  experience,  that  the  acceptance 
of  these  principles  of  the  Wagner  Act  and  the  Railway  Labor  Act  in 
good  faith  by  both  management  and  labor,  with  Government  influence 
thrown  from  time  to  time  to  bear  in  the  interest  of  the  adjustment  of 
disputes  in  a  fair  and  just  way,  is  the  best  way  to  have  industrial  peace 
and  prosperity  in  this  country? 

Mr.  Whitney.  I  do;  yes,  sir. 

Senator  Ball.  Mr.  Whitney,  we  have  had  here  quite  a  bit  of  discus- 
sion of  the  rules  of  the  brotherhood.  I  wonder  if  you  could  furnish 
the  committee  a  copy  of  the  BRT  constitution  and  bylaws,  and  the 
obligation  which  members  take? 

Mr.  Whitney.  I  will  be  very  happy  to  furnish  you  with  a  copy  of 
the  constitution.  This  is  a  little  ragged.  I  can  send  you  a  better 
looking  one. 

The  Chairman.  File  it  with  the  committee,  Mr.  Whitney. 

Senator  Ball.  One  more  question.  There  were  quite  a  few  news 
stories  as  a  result  of  the  President's  message  last  summer,  in  respect 
to  quoting  you  as  saying  that  you  were  going  to  spend  so  many  million 
dollars  to  defeat  President  Truman. 

Mr.  Whitney.  I  was  misquoted  bv  the  press. 

Senator  Ball.  I  am  wondering  what  your  constitution  provides  as 
to  that  tvpe  of  expenditure  by  the  national  officers. 

Mr.  Whitney.  Our  constitution  gives  the  board  of  trustees  of  the 
brotherhood,  the  general  secretary  and  the  president,  the  right  to  spend 
funds  for  legislative  purposes  in  the  States  and  in  the  Nation,  and  the 
law  requires  that  we  submit  a  report  on  such  expenditures,  and  we 
have  done  that. 

Senator  Ball.  Can  you  spend  money  on  behalf  of  or  against  a 
particular  candidate? 

Mr.  Whitney.  Well,  in  the  primaries;  yes. 

Senator  Ball.  You  are  prohibited  by  law  in  the  primaries? 

Mr.  Whitney.  No.  In  the  final  elections  we  are  prohibited  by  law. 
By  the.  way,  Senator,  we  are  under  a  $200,000  bond  each  for  the  faith- 
ful performance  of  our  financial  duties. 

Senator  Ball.  Has  there  been  any  fund  set  up  to  oppose  President 
Truman's  renomination? 

Mr.  Whitney.  No,  sir.  It  will  not  be  necessary,  in  my  opinion, 
to  spend  any  money  on  that.     [Laughter.] 
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Senator  Mouse.  Is  it  your  opinion,  Mr.  Whitney,  that  the  establish- 
ment by  law  of  the  type  of  legal  compulsion  which  will  permit  of 
seizure  of  industry,  is  opposed  by  labor  because  you  fear  that  those 
compulsions  are  always  to  the  benefit  of  the  employer  and  not  for  the 
benefit  of  labor? 

Mr.  Whitney.  That  is  true.  Senator. 

Senator  Morse.  And  seeing  a  big  stick  waiting  to  be  used  on  those 
who  face  compulsion  tends  to  cause  employers  not  to  bargain  in  good 
faith  many  times,  and  haven't  they  taken  the  position  that  in  the 
long  run  they  will  gain  more  by  having  the  Government  take  over 
than  if  they  yield  to  the  union's  demands? 

Mr.  Whitney.  Yes,  sir.  They  even  tell  us  so.  We  think  some 
responsibility  should  be  placed  upon  employers  as  well  as  upon  labor. 

The  Chairman.  Are  there  any  further  questions? 

Mr.  Whitney.  May  I  read  half  a  page  here,  or  insert  it  without 
reading  ? 

The  Chairman.  Read  it  if  you  wish  to. 

Mr.  Whitney.  This  is  an  analysis,  very  brief,  of  Wellington  Roe's 
testimony  before  this  committee : 

He  calls  his  organization  a  "rank  and -file"  association,  but  lie  told  the  Senate 
committee  that  "the  strength  of  the  organization  is  that  most  of  our  members 
are  labor  officers  at  the  local  level." 

In  his  press  release,  dated  March  7,  1046,  Roe  declared  that  he  would  win 
the  1946  wage-rules  proposals,  without  compromise,  "plus  4o  changes  in  work- 
ing rules."  He  told  the  Senate  committee  that  he  feit  the  45  rules  proposals 
were  "absurd." 

He  falsely  stated  that  he  wrote  the  testimony  given  by  Martin  H.  Miller 
before  the  Senate  Committee  on  Education  and  Labor  in  1940. 

Roe  proposes  that  the  law  require  unions  to  accept  any  worker  under  their 
jurisdiction,  as  members.  This  would  deprive  a  union  from  keeping  out 
undesirables. 

Roe  told  the  Senate  committee  that  unless  we  "curb"  union  leaders,  we  will 
have  fascism;  it  was  the  curbing  of  union  leaders  and  the  destruction  of  unions 
that  was  the  No.  1  item  on  the  Fascist  program  in  Italy  and  Germany. 

He  falsified  to  the  Senate  committee  when  he  declared  that  one  member  of 
the  Brotherhood  of  Railroad  Trainmen  could  not  write  a  letter  to  another  with- 
out being  liable  to  expulsion.  Our  law  relates  only  to  circularization  of  state- 
ments designed  to  destroy  the  brotherhood. 

I  thank  yon,  gentlemen. 

(Mr.  Whitney  submitted  the  following  brief:) 

Testimony  of  A.  F-  Whitney,  President,  Brotherhood  of  Railroad  Trainmen,  on 
Pending  Labor  Legislation 

The  Brotherhood  of  Railroad  Trainmen  is  the  largest  of  the  railroad  train 
service  labor  organizations.  It  represents  road,  passenger,  freight,  and  yard 
conductors  and  brakemen,  train  baggagemen,  yardmasters,  dining  car  stewards, 
switchtenders,  car  retarder  operators  and,  operators  of  intercity  buses. 

The  brotherhood  l'epresents  workers  coming  under  the  jurisdiction  of  both 
the  Railway  Labor  Act  and  the  National  Labor  Relations  Act.  It  is,  therefore, 
concerned  with  legislation  affecting  either  act. 

The  vital  nature  of  the  railroads  to  the  development  of  the  United  States 
prompted  an  early  and  continuous  interest  of  Congress  in  disputes  threatening  to 
interrupt  interstate  commerce-  The  first  law  designed  to  resolve  disputes  between 
railroads  and  their  employees  was  passed  by  Congress  in  1888.  Since  that  time 
Congress  has,  from  time  to  time,  repealed  or  amended  existing  laws  affecting 
railroad  labor  when  experience  showed  the  need  for  change.  Labor  disputes 
in  the  railroad  industry  have  thus  been  the  subject  of  congressional  legislation 
for  almost  60  years. 

A  study  of  this  legislation  impresses  one  fact  on  my  mind.  Congress  could 
have   enacted   harsh   legislation    subjecting   railroad   labor   to   penalties   if   its 
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efforts  to  win  justice  for  those  who  man  the  Nation's  trains  led  l<>  interruptions 
in  railroad  service.  But  the  Congress  early  recognized  that  harsh  legislation 
would  not  work  since  free  men  would  instinctively  resist  it,  and  the  courts  would 
deny  its  validity.  It  recognized  that  the  freedom  of  a  man  and  the  exercise  of 
his  democratic  rights  must  not  be  curtailed  regardless  of  his  occupation. 

The  Congress  has  never  deviated  from  its  adherence  to  this  principle  in  the 
59  years  which  have  passed  siuce  the  enactment  of  that  first  law  in  1888.  Re- 
gardless of  whether  the  administration  was  Republican  or  Democratic,  regard- 
less of  which  party  was  in  the  majority  in  the  Congress,  legislation  has  been 
continuously  directed  toward  resolving  labor  disputes  with  the  most  conscientious 
respect  for  human  rights. 

For  all  but  2  of  those  59  years,  I  have  been  working  under  the  rail  IJabor 
legislation  which  the  Congress  has  enacted.  I  went  to  work  ou  the  railroads  in 
1890  and  my  first  job  was  with  the  Illinois  Central;  Shortly  after  1898,  when 
the  second  act  affecting  rail  labor,  know  as  the  Erdman  act,  was  passed,  I 
became  an  official  of  the  BRT ;  I  was  elected  chairman  of  the  Brotherhood's 
general  grievance  committee  on  the  Chicago  &  North  Western  Railroad.  I  have 
worked  under  and  watched  the  development  of  railroad  labor  law,  now,  for  over 
half  a  century — through  three  of  this  Nation's  wars,  through  times  of  financial 
panic  and  great  prosperity. 

Out  of  this  long  history  of  rail  labor  legislation  certain  principles  have  emerged 
which  are  applicable  to  most  labor  disputes  whether  in  or  outside  of  the  railroad 
industry.  They  have  proved  their  worth.  They  are  the  channel  markers  indi- 
eating  the  limits  within  which  legislation  should  keep  if  it  is  to  guide  this  great 
Nation  safely  through  troubled  waters. 

I  am  here  today  to  make  my  experience  available  to  you  and  to  set  before  you 
the  considered  views  of  the  Brotherhood  of  Railroad  Trainmen  with  respect  to 
legislation  affecting  both  railroad  labor  and  labor  generally. 

The  current  time  is  not  the  only  occasion  when  labor  has  been  in  the  forefront 
of  national  attention.  Working  men  and  women  in  a  democracy  will  seek  con- 
stantly to  improve  their  working  conditions,  raise  their  wages  and  standard  of 
living-.  This  is  a  long-term  process  and  legislation  affecting  it  should  be  equally 
long-term.  So-called  crisis  legislation,  improvised  and  hastily  considered,  will 
not  help  that  long-term  process  work  itself  out  peacefully  and  with  justice  to  all. 

MEDIATION 

The  first  lesson  which  the  experience  of  rail  labor  teaches  is  that  the  Govern- 
ment should  place  its  major  reliance  in  solving  industrial  disputes  on  mediation 
and  conciliation. 

The  act  of  1888  contained  no  provision  for  Federal  mediation  of  disputes  be- 
tween carriers  and  their  employees,  although  it  did  contain  a  provision  for  the 
investigation  of  such  disputes.  This  provision  was  used  in  the  Pullman  strike 
of  1894.  The  investigating  committee  found  that  a  real  need  existed  for  the 
services  of  an  impartial  agency  set  up  to  help  bring  about  a  compromise  settle- 
ment in  the  give  and  take  of  free  bargaining.  As  a  result,  later  legislation  deal- 
ing with  rail  labor  made  provision  for  mediation. 

The  success  of  mediation  in  the  field  of  railroad  labor  led  to  a  provision  for 
similar  adjustment  machinery  included  in  general  labor  legislation  passed  in 
subsequent  years.  As  a  result,  thousands  of  labor  disputes  which  might  other- 
wise have  broken  out  into  strikes  have  been  peacefully  settled.  Labor  Depart- 
ment figures  show  that  in  a  typical  month,  October  1946.  1,425  disputes  between 
management  and  employees  were  referred  to  the  United  States  Conciliation 
Service.  Of  these,  652  cases  were  threatened  walkouts  and  228  were  actual  work 
stoppages.  All  but  23  out  of  the  1,425  cases  were  settled  by  the  Conciliation 
Service,  referred  successfully  to  other  agencies,  or  were  called  off  by  either 
management  or  the  employes.  Thus  Conciliation  succeeded  in  98.6  percent  of 
the  cases  in  which  it  was  used.     An  impressive  record  of  success. 

Mediation  works  because  it  respects  a  basic  American  concept — freedom  of 
contrat.  It  leaves  the  parties  free  to  arrive  at  their  own  settlements,  but  intro- 
'  duces  the  services  of  an  impartial  mediator.  With  patience  and  skill  the  mediator 
or  conciliator  can  point  out  the  areas  of  agreement  and  narrow  those  of  disagree- 
ment continuously  until  a  compromise  is  reached. 

Mediation  failed  in  the  railroad  strike  of  last  May  because  the  mediation  board 
itself  violated  the  principle  of  freedom  of  contract.  It  departed  from  its  assigned 
role  of  mediating  an  existing  dispute  between  the  carriers  and  employee  organi- 
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zations  and  attempted  to  define  ami  limit  what  the  dispute  should  be  about. 
A  major  demand  of  the  railroad  employees,  leading  up  to  the  strike,  involved 
changes  in  working  rules  which  had  not  been  generally  overhauled  for  a  quarter 
of  a  century.  The  carriers  insisted  that  the  employees  withdraw  their  rules 
proposals.  The  mediation  board  adopted  the  position  of  the  carriers  and  at- 
tempted to  compel  the  employees  to  withdraw  their  demands.  This  was  com- 
pletely outside  the  function  of  the  mediation  board  and  resulted  in  the  failure  of 
its  mission.  It  should  be  noted,  however,  that  the  principle  of  mediation  did 
not  fail.  It  was  the  betrayal  of  that  principle — the  board's  attempt  to  limit  free- 
dom of  contract — which  caused  the  failure.  Our  faith  in  the  value  of  mediation 
still  stands. 

A  careful  study  of  the  working  of  existing  laws  dealing  with  mediation  and 
conciliation  suggests  a  change  in  one  respect  would  increase  the  effectiveness  of 
this  adjustment  machinery.  This  is  a  provision  to  make  the  services  of  a  fact- 
finding board  available  before  a  strike  bfillot  is  taken  and  not  afterward. 

At  the  present  time  the  Smith-Conmlly  Act  provides  for  a  waiting  period  of 
30  days  after  notice  of  an  intention  to  strike  has  been  given  before  tbe  strike 
begins.  This  is  known,  popularly,  as  a  "cooling  off"  period.  A  similar  pro- 
vision in  the  Railway  Labor  Act  requires  a  waiting  period  of  30  days  after  a 
presidential  fact-finding  board  has  handed  down  its  recommendations  before 
a  called  strike  can  get  under  way.  The  brotherhood  does  not  object  to  the 
principle  of  a  waiting  period  within  which  compromise  and  final  settlement  may 
come.  The  waiting  period,  however,  should  be  so  placed  as  to  increase  and 
not  lessen  the  possibility  of  a  settlement. 

The  very  fact  that  a  waiting  period  is  called  a  "cooling  off"  period  suggests 
what  is  wrong  with  it.  It  comes  after  a  strike  has  been  announced.  It  tends  to 
create  in  the  public  mind  the  impression  that  unions  thoughtlessly  rush  into 
strike  action  without  reasoning  or  negotiation  of  the  issues  invovled  in  a  contro- 
versy and  with  little  consideration  for  the  impact  of  the  strike  upon  the  general 
public. 

This,  of  course,  is  contrary  to  fact.  The  Brotherhood  of  Railroad  Trainmen 
has  always  asserted  that  the  strike  is  the  weapon  of  last  resort.  The  trouble  is 
that  the  law  forces  unions  to  use  the  strike  threat  as  a  weapon  of  early  resort. 
This  is  a  curious  provision.  I  can  readily  understand  why  the  newspapers  are 
full  of  strike  talk  and  the  public  under  the  impression  that  labor  unions  spend 
most  of  their  time  striking  or  threatening  to  strike.  The  situation  is  absurd ! 
They  used  to  have  the  custom  out  West  that  a  man  left  his  pistol  at  the  door 
when  he  went  to  the  conference  table.  The  Railway  Labor  Act  and  the  Smith- 
Connally  Act  in  effect  compel  a  labor  union  to  flourish  a  pistol  before  it  can 
reach  the  final  conference  table. 

The  brotherhood,  therefore,  recommends  that  all  legislation  requiring  waiting 
periods  before  strikes  can  begin  be  amended  to  make  the  services  of  a  fact- 
finding boards  available  without  the  necessity  of  securing  a  strike  vote.  A 
proposed  amendment  to  the  Railway  Labor  Act  to  accomplish  this  end  is  in- 
cluded as  aprendix  A,  attached  to  this  testimony. 

This  revision  of  the  Railway  Labor  Act  will  make  the  services  of  a  presidential 
emergency  board  immediately  available,  in  the  event  that  mediation  fails  to 
settle  a  dispute  between  rail  carriers  and  their  employees.  It  will  save  the  coun- 
try the  mental  anxiety  resulting  from  a  strike  vote  when  mediation  fails  to  settle 
a  dispute. 

A  30-day  adjustment  period  following  the  publication  of  the  findings  of  an 
emergency  board  will  then  serve  a  useful  purpose.  Management  and  employee 
representatives  will  usually  find  the  board's  recommendations  contain  some  basis 
for  compromise.  They  will  approach  it  with  flexibility  and  without  the  rigidity 
of  intent  that  naturally  follows  when  workers  throughout  the  country  have  voted 
to  strike  and  have  steeled  their  will  to  carry  through. 

GOVERNMENT  COMPULSION  IN  INDUSTRIAL  RELATIONSHIP 

Government  seizure  of  industry 

Industrial  history  of  free  America  has  made  crystal  clear  that  government 
compulsion  in  human  relationships  solves  nothing.  It  is  fundamental  in  the 
American  democratic  system  that  private  property  shall  not  be  seized  for  public 
purposes  except  by  the  due  process  of  law  which  includes  the  procedure  known  as 
eminent  domain.    It  is  true  that  in  wartime  the  Government  is  given  the  power 
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to  seize  industry,  but  to  extend  such  power  to  peacetime  is  a  grave  threat  to 
free  enterprise  and  free  labor  in  America. 

Even  in  wartime  the  process  of  government  seizure  of  industry  is  only  a  paper 
process.  In  the  case  of  the  seizure  of  the  railroads  in  May  1946,  the  President 
merely  signed  a  piece  of  paper  and  placed  in  charge  as  "'Federal  manager"  a 
railroad  official.  The  owners  continued  to  operate  the  railroads ;  they  were 
the  bosses,  and  they  continued  to  take  the  fruits  of  tbe  operation.  The  deeds 
to  the  property  remained  in  the  owners'  vaults.  One  of  the  first  orders  issued 
by  the  railroad  "Federal  manager"  last  May  contained  this  statement : 

"No  officer,  agent,  or  employee  (of  the  railroads)  shall  be  deemed  to  be  an 
official  or  an  employee  of  the  United  States." 

There  was  only  an  imaginary  taking  possession  of  the  railroads,  solely  for 
the  purpose  of  making  the  Government  a  strike-breaking  agency.  Such  govern- 
mental hat  never  solves  anything.  It  only  places  in  a  vacuum  the  disputes  that 
grow  out  of  human  relationships.  Historically  the  American  people  have  be- 
lieved in  free  labor  and  in  the  right  of  workers  to  strike.  Abraham  Lincoln  once 
thanked  God  that  we  had  a  system  under  which  the  workers  have  a  right  to 
strike.  When  employers  know  in  advance  that  workers  cannot  strike,  the  em- 
ployers have  no  incentive  whatsoever  to  reach  amicable  settlement ;  the  workers' 
bargaining  power  is  completely  destroyed ;  industrial  slavery  results. 

Proposals  for  the  Government  to  seize  private  industry  or  to  outlaw  strikes 
in  so-called  essential  enterprises  are  based  on  the  theory  that  the  industry  in 
question  is  so  vital  to  all  of  the  people  that  strikes  must  not  be  tolerated. 
Those  who  advocate  this  legislation  seem  completely  to  overlook  the  fact  that 
employers  in  such  essential  enterprises  may  have  the  death  grip  on  the  public 
welfare.  If  you  remove  from  the  workers  the  only  means  by  which  they  can 
compel  their  employers  to  bargain  with  them,  then  you  set  up  industrial  dic- 
tatorship on  the  one  hand  and  industrial  slavery  on  the  other  hand. 

In  our  modern  complex  civilization  there  are  few  enterprises  that  are  not 
essential.  If  an  industry  is  so  essential  that  anyone  can  seriously  propose 
the  denial  of  the  fundamental  right  of  its  employees  to  strike,  then  it  is  too 
essential  to  be  left  in  the  hands  of  private  profit  seekers.  If  workers  along 
with  the  people  own  the  industry,  at  least  the  workers  have  a  democratic 
voice  in  the  selection  of  management  personnel.  To  compel  anyone  to  work 
for  another  is  slavery.  To  deny  groups  of  citizens  the  right  to  discontinue 
work  for  an  institution  which  is  not  democratically  owned,  but  which  is  pri- 
vately owned  and  operated,  is  fascism. 

Workers  in  essential  enterprises  are  reasonable  people ;  they  are  just  as 
human  as  workers  in  other  enterprises.  They  suffer  the  inconvenience  that 
every  other  member  of  the  public  suffers  in  a  strike  situation,  plus  loss  of  pay 
during  the  time  of  the  strike.  There  already  exists  powerful  incentives  for 
workers  in  essential  enterprises  to  refrain  from  striking.  The  lack  of  incen- 
tive for  peaceful  settlement  of  industrial  disputes  now  exists  in  stubborn  man- 
agements that  will  not  bargain  collectively  and  negotiate  to  a  conclusion.  If 
you  deny  the  workers  the  right  to  strike,  then  you  remove  completely  and 
incentive  to  settle  on  the  part  of  those  who  already  have  an  inadequate  incen- 
tive. 

In  the  dispute  in  the  railroad  industry,  culminating  in  a  strike  in  May  1946, 
the  National  Mediation  Board  abandoned  its  duty  to  mediate  disputes  and 
undertook  to  compel  the  employees  to  withdraw  the  major  subject  matter  of 
the  dispute — the  rules  proposals  relating  to  working  conditions.  That  effort 
failed  and  was  followed  by  an  even  worse  effort  at  compulsion,  which  caused 
railroad  managements  to  understand  that  they  need  only  sit  by,  refuse  to  bar- 
gain and  refuse  to  settle,  in  the  confidence  that  the  Government  would  serve 
them  as  a  strike-breaking  agency.  Any  incentive  to  amicable  settlement  was  thus 
removed  from  railroad  managements.  The  disputes  were  not  settled ;  they 
were  only  delayed,  and  still  remain  to  be  settled.  Nothing  is  more  deadly  in 
labor  relations  than  delay  in  settlement  of  grievances. 

Let  that  lesson  serve  as  a  warning.  To  take  from  one  side,  the  employer's, 
the  only  incentive  they  have  for  amicable  adjustment  of  disputes  by  creating 
the  Federal  Government  as  a  strike-breaking  agency,  is  to  assure  either  industrial 
strife  or  industrial  slavery,  or  both.  It  happened  in  the  railroad  industry  and  it 
can  happen  elsewhere  if  strikes  are  forbidden  and  the  Government  is  allowed  to 
seize  industries  in  strike  situations.  This  wartime  emergency  legislation  has  no 
place  in  a  long-term  effort  to  establish  peaceful  and  democratic  relations  be- 
tween workers  and  their  employers. 
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Arbitration 

Like  mediation  and  conciliation,  arbitration  has  served  a  useful  purpose  in 
the  settling  of  labor  disputes.  Let  me  make  it  clear  at  the  outset  that  I  am 
referring  to  voluntary  arbitration  and  not  to  the  curiously  misnamed  mon- 
strosity termed  compulsory  arbitration. 

Voluntary  arbitration,  like  mediation,  works  because  it  respects  freedom 
of  contract.  Both  parties  are  free  to  accept  or  reject  the  services  of  an  arbi- 
trator. 

The  original  Rail  Labor  Act  of  1888  contained  a  provision  for  arbitration  and 
practically  all  labor  legislation  since  that  time  has  included  arbitration  ma- 
chinery. 

A  clause  in  many  contracts  between  management  and  employee  organizations 
today  provides  for  arbitration  of  all  disputes  growing  out  of  grievances  or  inter- 
pretation of  the  contract. 

In  1943,  when  the  railroad  brotherhoods  and  the  carriers  could  not  settle  by 
mediation  a  dispute  between  them  and  a  strike  threatened,  President  Roosevelt 
offered  his  services  as  an  arbitrator.  The  trainmen  and  the  engineers,  together 
with  management,,  promptly  accepted  the  offer,  and  the  dispute  was  peacefully 
resolved. 

To  compel  men  to  arbitrate  violates  a  fundamental  of  a  free  enterprise  eco- 
nomic system  because  it  violates  the  principle  of  freedom  of  contract.  You  can- 
not have  government  compulsion  in  wages  without  also  having  government 
compulsion  in  prices  and  profits.  It  is  not  surprising  that  both  labor  and  man- 
agement have  announced  their  opposition  to  it.  Arbitration  which  is  not  volun- 
tary is  in  reality  a  form  of  slavery. 

Labor  courts 

Labor  or  industrial  courts  are  another  obnoxious  form  of  government  com- 
pulsion in  human  relationships.  The  whole  process  of  compulsory  litigation  is 
anathema  to  the  spirit  of  free  collective  bargaining.  Collective  bargaining  is 
fundamental  to  free  enterprise  and  free  labor,  because  it  is  flexible  enough  to 
permit  the  successful  adjustment  of  the  delicate  human  relationships  involved 
in  modern  industry.  Arbitrary  fiat  administered  in  the  precise  form  of  formal 
court  procedure  is  no  substitute  for  the  probing  give-and-take  that  must  char- 
acterize negotiations.  Court  procedures  are  certain  to  bring  about  the  unfortu- 
nate delays  that  are  so  deadly  to  successful  adjustment  of  labor-management 
problems.  It  places  the  dispute  high  on  a  plateau,  beyond  the  reach  of  the 
parties  who  must,  in  the  final  analysis,  meet  in  good  will  and  good  faith  to  settle 
disputes. 

Railroad  adjustment  board  procedure 

The  various  compulsory  proposals  that  I  have  discussed  should  not  be  confused 
with  the  procedure  before  railroad  adjustment  boards  created  under  the  Rail- 
way Labor  Act.  These  boards  deal  only  with  grievances  growing  out  of  existing 
contracts.  They  have  no  jurisdiction  over  the  negotiation  of  contracts  relating 
to  rates  of  pay  or  working  conditions.  Employees  are  not  compelled  to  submit 
their  cases  to  the  adjustment  boards.  In  fact,  thousands  of  disputes  are  settled 
without  reference  to  them. 

Let  me  state,  however,  that  procedure  under  the  First  Division  of  the  National 
Railroad  Adjustment  Board,  which  hears  the  cases  arising  among  the  employees 
engaged  in  engine,  train,  and  yard  service,  has  not  been  entirely  satisfactory. 
This  is  not  because  of  the  nature  of  the  procedure  involved,  but  because  of  the 
attitude  of  the  carriers  toward  the  procedure.  The  carriers  have  been  more 
interested  in  overwhelming  the  Board  by  delays  than  by  using  the  Board  as  an 
expeditious  method  of  settling  grievances.  They  have  pleaded  for  all  the  for- 
mality of  court  process.  They  have  insisted  that  50  identical  cases  be  separately 
heard  and  decided  instead  of  applying  an  award  to  companion  cases  on  a  given 
railroad  system.  Their  tactics  have  congested  the  Board  to  the  point  where  it 
is  approximately  5  years  behind  in  the  hearing  of  grievance  cases. 

Imagine  the  mental  state  of  a  worker  who  must  wait  upwards  of  5  years  for 
a  decision  on  his  grievance.  Even  as  in  criminal  practice,  where  the  defendant 
always  seeks  delay,  some  employers  seek  to  frustrate  the  process  of  collective 
bargaining  and  deny  justice  to  their  employees  by  creating  interminable  delay. 
In  general,  the  thousands  of  cases  that  come  before  the  First  Division  of  trie 
Adjustment  Board  can  be  grouped  under  17  principles,  and  these  cases  could 
be  expeditiously  handled  if  the  carriers'  representatives  on  the  Board  were  more 
inclined  to  the  rule  of  reason  than  to  insistence  upon  formal  court'  procedures. 
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Tin;  thing  I  wish  to  impress  upon  the  committee  is  that  the  only  thing  wrong 
with  the  procedure  under  the  National  Railroad  Adjustment  Board,  First  Divi- 
sion, is  the  railroads'  insistence  upon  attempting  to  make  this  Board,  composed 
of  five  representatives  of  the  carriers  and  five  representatives  of  the  employees; 
function  with  rigid  formality.  They  complain  because  neutral  referees,  who 
are  appointed  by  the  National  Mediation  Board  when  the  Adjustment  Board  dead- 
locks, are  strangers  to  our  industry.  They  would  rather  have  a  permanently 
sitting  court  than  a  disinterested  party  to  settle  such  disputes  ;is  cannot  be  settled 
by  the  representatives  of  management  ami  employees.  Let  this  experience  serve 
as  a  warning  to  those  who  are  advocating  compulsory  arbitration  or  a  system 
of  industrial  courts. 

The  Railway  Labor  Act  itself  recognizes  that  labor  unrest  grows  out  of  the 
backlogging  of  cases  for  long  periods.  Accordingly  it  authorizes  the  establish- 
ment of  regional  boards  to  relieve  the  National  Board  if  the  necessity  to  speed 
up  til;;  settlement  of  cases  arises.  In  the  interest  of  securing  prompt  justice,  I 
urge  the  Congress  to  amend  the  Railway  Labor  Act  to  make  mandatory  the  estab- 
lishment of  regional  boards  whenever  the  backlog  of  cases  cannot  be  settled 
within  3  months.  I  therefore  submit  a  proposed  amendment  which  appears  as 
Appendix  B. 

UNION  SECURITY 

Out  of  the  experience  of  labor  disputes  under  Federal  legislation  comes  still 
another  valuable  lesson — the  importance  of  union  security.  There  are  several 
types  of  union  security  clauses  written  into  labor-management  contracts  today — 
the  closed  shop,  the  union  shop,  and  maintenance  of  membership.  In  those  in- 
dustries where  labor  enjoys  this  protection,  freedom  of  contract  is  a  living  reality. 
It  has  paid  off  in  the  form  of  industrial  stability,  faithful  observance  of  contracts, 
and  increased  worker  satisfaction. 

A  number  of  bills  have  been  introduced  into  both  Houses  of  Congress  which 
would  strike  at  union  security  by  outlawing  closed  shop  and  union-shop  agree- 
ments. These  legislative  proposals  have  been  advanced  under  the  pretext  that 
union  security  clauses  violate  •'the  inalienable  right  to  work."  Let  us  meet  that 
issue  head  <>n. 

The  inalienable  right  to  work  means  the  right  of  every  man  and  woman  to  a 
job,  provided  he  or  she  is  willing  and  able  to  work.  The  labor  union  movement 
has  stood  solidly  for  legislation  which  would  guarantee  that  right,  but  it  is  not 
now  •  aj-  \  I  in  this  country.  There  was  introduced  into  the  Seventy-ninth  Con- 
gress a  full-employment  bill  guaranteeing  the  inalienable  right  to  work.  That 
measure  would  have  assisted  private  industry  to  provide  full  employment  in  its 
shops  and  plants  by  empowering  the  Government  to  fill  in  the  gaps  with  public 
works  projects  of  value  to  the  Nation.  It  was  a  genuine  effort  to  protect  the  in- 
alienable right  to  work  of  every  citizen,  yet  the  very  individuals  and  corporations 
who  today  press  for  the  enactment  of  open-shop  laws,  ganged  up  on  the  full-em- 
ployment bill  to  the  end  that,  as  finally  enacted,  it  provided  for  little  more  than 
continued  investigation  of  the  full-employment  problem. 

One  conclusion  is  inescapable.  The  inalienable  right  to  work  means  to  this 
group  only  the  right  of  a  person  to  accept  or  reject  any  job  which  an  employer 
is  willing  to  offer.  Let  us  face  facts.  This  has  nothing  to  do  with  anyone's 
inalienable  right  to  work. 

The  charge  is  also  made  that  these  union-security  clauses  establish  labor  monop- 
olies, dangerous  to  democratic  freedoms  and  threatening  the  continued  existence 
of  the  free-enterprise  system.  The  only  danger  in  this  charge  is  the  loose  think- 
ing involved.  It  confuses  human  rights  and  the  welfare  of  men  with  improper 
control  over  prices  and  material  things.  Monopoly  applies  to  attempts  to  rig 
markets,  maintain  prices,  limit  production  in  the  interests  of  profits.  Congress 
itself  has  made  this  distinction  better  than  I  can.  In  passing  the  Clayton  Act 
of  1914,  Congress  declared :  "The  labor  of  a  human  being  is  not  a  commodity  or 
^article  of  commerce."  That  language  strikes  straight  to  the  heart  of  the  issue. 
It  is  cruel  and  unjust  to  tag  as  monopolies  the  efforts  of  free  men  through  associa- 
tion, to  improve  their  standards  of  living  and  working  conditions. 

Those  groups  which  preach  that  labor  unions  are  monopolies  suggest  that  the 
unions  be  made  subject  to  the  antitrust  laws.  The  answer  to  that  is  they  already 
are  subject  to  them.  Let  me  emphasize  that  labor  is  and  should  continue  to  be 
under  the  antitrust  laws  in  any  and  all  respects  that  corporations  and  individuals 
are  under  such  laws.  If  labor  unions  conspire  to  rig  markets,  maintain  prices,  or 
limit  production  in  the  interest  of  profits,  they  already  are  subject  to  the  same 
penalties  of  the  law  as  any  other  group  or  individual. 
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Another  charge  frequently  heard  is  that  the  closed  or  union  shop  is  a  dic- 
tatorship. This  is  another  case  of  loose  characterization.  Any  demands 
which  the  union  makes  on  management,  including  the  question  of  union  security, 
are  subject  to  majority  rule — the  same  majority  rule  on  which  rests  the  law 
of  the  land.  Is  the  decision  of  the  union  to  ask  for  union  security,  democratically 
arrived  at?  The  heart  of  the  issue  is:  Are  unions  democratic'.'  Do  they  protect 
the  rights  of  minorities? 

The  minority  members  in  any  union  have  the  same  rights  as  all  other  mem- 
bers. They  are  free  to  speak  their  minds  at  union  meetings.  They  can  nomi- 
nate and  campangn  for  union  officers.  They  can  vote  "yes"  or  "no"  on  the  whole 
field  of  the  union's  activity.  By  permission  and  the  merit  of  its  proposals,  the 
minority  can  become  the  majority  and  it  frequently  does.  But  once  a  decision 
is  made,  a  vote  taken,  and  -the  union  committed  to  a  course  of  action,  all  mem- 
bers are  bound  to  abide  by  and  support  the  majority  decision. 

The  essence  of  democracy  is  to  leave  both  labor  and  management  free  to  nego- 
tiate the  question  of  union  security  through  to  a  conclusion  satisfactory  to  both. 
Note  that  no  labor  group  asks  that  the  law  require  a  closed  shop.  Labor  asks  only 
that  the  issue  not  be  determined  by  legislative  decree.  Union  security  is  the 
proper  subject  of  labor-management  negotiations,  and  that  is  where  Congress 
should  leave  it. 

Let  it  not  be  forgotten  that  the  union  which  has  a  closed-  or  union-shop  clause 
in  its  contract  with  management  is  required  to  step  aside  in  favor  of  another 
organization  when  a  majority  of  the  workers  in  the  bargaining  unit  so  decide 
under  the  processes  established  by  law. 

Now,  a  great  deal  of  muttering  goes  on  as  to  the  mysterious  motives  of  the 
union  in  asking  for  security  clauses.  Let  me  make  those  reasons  clear.  In  the 
first  place,  the  individual  worker  himself  usually  wants  this  protection.  He 
does  not  want  to  associate  with  workers  who  are  hostile  to  his  union's  efforts 
to  arrive  at  improved  wages  and  working  conditions  in  the  plant.  He  knows  that 
without  union  security,  all  gains  made  by  the  union  are  threatened. 

Proof  of  the  workers'  desire  for  union  security  is  found  in  a  survey  recently 
conducted  by  the  United  States  Bureau  of  Labor  Statistics  in  21  companies  where 
collective-bargaining  agreements  contained  maintenance-of-membership  clauses. 
All  of  these  agreements  included  a  15-day  "escape"  period  each  year  during  which 
the  workers  could  abandon  the  union  if  they  so  desired.  The  Bureau  found  that 
exactly  395  workers  out  of  the  75,000  workers  involved  took  advantage  of  this 
escape  provision.  Does  this  represent  any  great  outcry  of  "poor  enslaved  work- 
ers" who  are  sweating  under  union  tyranny?  Those  395  workers  represent 
exactly  one-half  of  1  percent  of  all  the  workers  involved. 

Responsible  unions  want  the  closed  or  union  shop  because  it  is  essential  if 
the  union  is  faithfully  to  discharge  the  terms  of  "the  contract  it  signs  with 
management.  How  can  any  union  guarantee  steady  production,  peaceful  rela- 
tions, an  absence  of  wildcat  strikes  or  any  of  the  other  interruptions  to  sus- 
tained industrial  production  if  a  number  of  the  workers  affected  by  the  agree- 
ment are  not  a  party  to  it? 

Some  years  ago  the  vice  president  of  one  of  the  Nation's  largest  railroads 
demanded  that  the  Brotherhood  of  Railroad  Trainmen  fulfill  the  terms  of  its 
contract  in  a  number  of  railroad  yards  torn  by  bitter  quarrels  between  workers 
with  all  their  resultant  interruptions  in  yard  work.  This  railroad  had  en- 
couraged the  growth  of  a  rival  union  to  the  BRT ;  it  had  protected  the  growth 
of  the  other  union  until  it  had  signed  up  a  considerable  number  of  men.  My 
answer  to  the  vice  president  was  that  the  BRT  had  made  and  would  continue 
to  make  every  effort  to  fulfill  its  contract.  But  how  could  he  expect  peace 
in  his  yards  when  he  was  encouraging  his  employees  to  join  a  rival  union  and 
then  setting  one  off  against  the  other? 

I  s;:y  the  same  thing  today.  How  can  anyone  expect  a  union  to  discharge 
the  obligation  of  its  contract  when  an  employer  encourages  strife  and  rivalry 
by  inviting  another  union  to  come  in  and  start  organizing?  Unions  are  anxious 
to  fulfill  their  contracts,  and  they  usually  do.  But  if  you  really  are  concerned 
with  the  responsible  operation  of  unions,  then  give  them  security  so  they  have 
the  chance. 

Many  employers  themselves  want  the  closed  shop  for  exactly  the  same  reason. 
They  have  learned  that  improved  union  discipline,  higher  morale,  greater  sta- 
bility in  labor-management  relations  are  all  fruits  of  the  union  security  agree- 
ments. Why  in  the  name  of  common  sense  should  anyone  strike  at  a  system 
which  has  proved  its  value? 
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In  the  name  of  common  sense,  no  one  would.  In  the  name  of  profits  for  a 
selfish  few,  some  industrialists  do.     1   do  not   believe  they  will  be  successful. 

Bui  the  very  fact  thai  the  basis  of  union  security  is  threatened  introduces  an- 
tagonism in  the  industrial  picture.  By  refusing  to  strike  at  union  security, 
tli  ■  Congress  will  make  a  real  contribution  to  lasting  industrial  peace. 

Proposals  have  also  been  advanced  to  outlaw  the  deduction  of  union  dues 
by  the  employer  through  agreement  with  representatives  of  the  employees.  This 
is  popularly  referred  to  as  the  "check-off.",  I  am  at  a  loss  to  comprehend 
how  such  a  measure  as  this  could  be  given  any  serious  consideration.  Hospital 
dues,  taxes,  group  insurance  premiums,  Red  Cross  donations,  installments  on 
war  bonds,  uniforms,  watches  and  many  other  items  are  now  regularly  deducted 
from  wages  by  employers.  It  is  considered  by  Government,  employers  and 
employees  alike  to  be  the  most  convenient  method  of  taking  care  of  these 
obligations.  What  possible  logic  can  there  be.  then,  in  denying  union  members 
the  convenience  of  an  arrangement  whereby  their  dues  also  are  deducted? 

The  Railway  Labor  Act  now  contains  provisions  which  outlaw  union  security 
and  the  dues  check-off.  Those  provisions  in  the  act  today  adversely  affect  stable 
labor-management  relations,  the  morale  and  discipline  of  railroad  workers. 
Under  them  an  irresponsible  minority  who  refuse  to  assume  any  of  the  obliga- 
tions of  union  membership  are  able  to  promote  constant  turmoil  among  the 
workers  on  many  railroad  properties.  Yet  they  have  voting  privileges  which 
enable  them  to  swing  the  balance  in  representation  elections  with  the  result  that 
first  one  union  and  then  another  finds  itself  charged  with  the  responsibility  of 
negotiating  and  enforcing  labor  contracts.  Judge  Frank  P.  Douglas,  chairman 
of  the  National  Mediation  Board,  clearly  pointed  this  out  recently  when  he  said : 

"Year  after  year  this  battle  is  reenacted  between  standard  organizations  on 
certain  properties;  1  year  one  organization  will  win  the  representation  by  from 
one  to  a1  half  dozen  votes ;  the  next  year  the  other  organization  is  just  as  likely 
to  win  by  a  similar  small  majority;  and  usually  in  those  cases  there  is  a  little 
handful  of  'no  bills'  men  who  belong  to  neither  organization  who  sway  the  elec- 
tions back  and  forth,  creating  strife  and  turmoil  and  engendering  bitterness 
among  those  who  should  sincerely  address  each  other  as  'Dear  Sir  and  Brother'." 

This  Congress  could  make  a  substantial  contribution  to  sound  labor-manage- 
ment relations  on  the  railroads  by  amending  the  Railway  Labor  Act  to  eliminate 
the  prohibitions  to  which  I  have  referred.  Surely  by  now  the  railway  labor 
organizations  have  demonstrated  their  patience,  their  sincerity  of  purpose,  and 
their  stability  as  national  labor  organizations.  No  further  purpose  can  be  served 
by  a  law  which  explicitly  permits  nonmembers  to  enjoy  a  free  ride  while  loyal 
union  members  carry  the  financial  burden  of  negotiating  and  enforcing  collective- 
bargaining  contracts. 

The  brotherhood,  therefore,  asks  that  the  Railway  Labor  Act  be  amended  in 
two  respects:  (1)  To  permit  the  dues  check-off  when  the  worker  himself  indi- 
cates he  wants  it;  (2)  to  restore  the  question  of  union  security  on  the  railroads 
to  its  proper  place — labor-management  negotiations.  Appropriate  proposed 
amendments  to  accomplish  these  two  changes  are  included  as  appendices  C  and 
D  at  the  end  of  this  testimony. 

INDUSTRY-WIDE  BARGAINING 

Among  the  proposals  recently  suggested  to  settle  labor  disputes  are  a  number 
of  novel  suggestions  for  which  there  is  no  previous  legislative  experience.  We 
are  working  in  the  dark  in  that  respect,  since  there  is  no  yardstick  with  which 
to  measure  their  probability  of  success.  In  the  absence  of  any  experience,  there- 
fore, we  must  judge  them  in  the  light  of  their  probable  legality,  whether  they 
afford  equal  treatment  to  all  groups,  and  allow  both  management  and  labor  the 
necessary  freedom  to  settle  by  negotiation  and  contract  their  working  arrange- 
ments. 

The  first  of  these  which  I  want  to  discuss  is  the  proposed  prohibition  on  indus- 
try-wide barga  i  n  i  ng. 

This  proposition  has  received  the  endorsement  of  certain  powerful  manu- 
facturing groups  who  assert  it  would  lessen  or  prevent  industrial  strife  and 
strikes  and  would  create  a  better  atmosphere  within  which  labor-management 
negotiations  could  take  place. 

An  analysis  of  these  proposals  reveals  purposes  other  than  the  laudable  ones 
stated.  Their  ultimate  objective  is  to  cripple  labor  by  making  it  unlawful  for — 
and  I  quote — 
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"A  union  or  unions  representing  the  workers  of  two  or  more  employers  to 
t;ike  joint  wage  action  or  engage  in  monopolistic  practices." 

I  believe  it  can  fairly  be  assumed  that  such  laws  would  contain  the  legal 
teeth  essential  to  insure  their  effective  application  and  enforcement.  They 
would,  therefore,  prevent  a  national  labor  organization  from  giving  aid  or 
assistance  of  any  kind,  to  its  members  who  might  be  engaged  anywhere  in 
bargaining  with  an  employer.  The  local  units  of  a  national  labor  organization 
would  have  no  contact  with  each  other  and  would  be  helpless  in  dealing  with 
a  powerful  and  ruthless  employer,  particularly  if  the  employer  was  a  member 
of  an  industry-wide  trade  association.  These  local  units  would  then  become 
just  so  many  headless  bodies,  stumbling  blindly  through  the  mazes  of  our 
modern  industrial  economy.  Eventually  they  would  wither  and  die  because  of 
their  inability  to  function  as  labor  organizations. 

The  practice  of  industry-wide  bargaining  has  been  generally  accepted  by 
many  industries.  The  A.  P.  of  L.'s  Flint  Glass  Makers,  for  example,  bargains 
on  an  industry-wide  basis  with  the  National  Association  of  Glass  Makers. 

American  shipping  lines  bargain  on  an  industry-wide  basis  with  maritime 
workers.  The  owners  of  American  shipping  lines  have  already  testified  that  a 
prohibition  in  industry-wide  bargaining  would  be  disastrous  to  them.  The 
National  Association  of  Clothing  Manufacturers,  which  also  bargains  on  an 
industry-wide  basis,  has  indicated  its  alarm  at  any  prohibition  of  this  practice. 

Recently  the  Building  and  Construction  Trades  Council  of  the  A.  F.  of  L. 
signed  an  agreement  with  the  Associated  General  Contractors  of  America  in 
which  the  two  parties  agreed  to  arbitrate  all  disputes  between  them  during 
the  coming  year.  The  proposed  ban  on  industry-wide  bargaining  would  make 
it  impossible  for  such  an  agreement  to  be  reached  or  for  the  units  of  the 
Building  Trade  Council  even  to  consult  with  each  other.  t 

The  effects  of  any  prohibition  of  this  practice  on  the  Brotherhood  of  Railroad 
Trainmen  would,  candidly,  be  disastrous.  The  brotherhood  is  an  international 
organization.  It  has  agreements  with  nearly  ^\;-ry  railroad  on  this  continent. 
It  believes  in  and  has  engaged  in  industry-wide  bargaining  for  many  years. 
It  should  be  noted,  however,  that  the  railroads  themselves  started  the  practice 
in  1U32.  At  that  time,  the  class  I  carriers  insisted  on  a  join!  conference  with 
the  national  rail  labor  organizations  for  the  purpose  of  forcing  through  a  wage 
reduction.  The  practice  of  bargaining  with  the  major  carriers  as  a  group  has 
been  followed  ever  since. 

There  are  a  few  small  railroads  in  the  country  which  are  not  represented  by 
the  major  carrier  committees,  and  these  roads  do  not  join  in  industry-wide  bar- 
gaining. If  the  statement  that  a  prohibition  on  industry-wide  bargaining  would 
promote  industrial  peace  is  valid,  then  you  should  logically  expect  that  peaceful 
and  successful  labor-management  relations  would  prevail  on  these  smaller  roads. 
Experience  shows  that  exactly  the  contrary  is  true. 

At  the  end  of  the  rail  strike  last  May,  for  example,  several  of  the  small  railroads 
refused  to  put  into  effect  the  te'rms  of  the  settlement  of  that  strike,  on  the  ground 
that  they  were  not  parties  to  the  agreement.  On  each  of  these  roads,  therefore, 
.!  separate  dispute  existed  which  threatened  to  disrupt,  and  in  some  cases  did  dis- 
rupt, essential  rail  service  in  the  territories  which  they  serve.  In  some  instances 
a  strike  ballot  was  taken  before  a  settlement  was  reached,  and  in  a  few  cases 
strikes  developed  before  the  problem  could  be  resolved.  Some  of  them  are  not  yet 
settled. 

By  atomizing  an  international  labor  union  in  this  way,  labor-management  dis- 
putes would  also  be  atomized  into  thousands  of  disputes,  each  packed  with  tragic 
consequences  for  labor,  management,  and  the  entire  country.  This  does  not  spell 
industrial  peace. 

In  the  progressive  development  of  the  industrial  life  of  this  Nation  it  has 
I  ecome  imperative  for  industries  operating  on  a  national  scope  to  make  arrange- 
ments that  will  assure  them  of  determinable  factors  essential  to  their  successful 
operation.  One  of  these  factors  is  the  steady  and  uninterrupted  labor  of  their 
employees.  As  the  interests  of  the  industry  are  common,  wherever  the  plants 
may  be  located,  so  also  does  a  common  interest  in  wages  and  working  conditions 
bind  the  employees  together. 

Giant  national  employer  and  business  organizations  such  as  the  Association  of 
American  Railroads,  the  National  Association  of  Manufacturers,  the  United  States 
Chamber  of  Commerce,  the  Preservers  and  Allied  Food  Manufacturers  Associa- 
tion, the  National  Association  of  Glass  Makers — these  national  associations  and 
hundreds  of  others  are  the  outcome  of  the  interlocking  interests  of  employers  on 
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an  industry  or  Nation-wide  basis.  These  employers  meet  and  agree  on  common 
attitudes  toward  labor,  attempt  to  enforce  similar  working  conditions.  Unions 
which  bargain  on  an  industry-wide  basis  are  the  logical  answer  thereto. 

Despite  this  demonstrated  value  of  and  need  for  industry-wide  bargaining, 
labor  unions  do  not  ask  that  the  law  compel  the  employers  to  bargain  with  them 
on  an  industry-wide  basis.  Labor  asks  only  that  the  law  refrain  from  prohibiting 
rhe  practice  so  that  labor  and  management  can  arrive  freely  at  whatever  bar- 
gaining practice  is  most  suitable  to  the  industry  concerned. 

The  proposition  to  abolish  industry-wide  bargaining  belongs  to  the  dead  past, 
and,  as  Longfellow  said  in  the  Psalm  of  Life,  "Let  the  dead  past  bury  its  dead." 

COMPULSORY  INCORPORATION,  LICENSING  OF  LABOR  UNIONS 

Another  proposal  advanced,  for  which  there  is  no  history  on  which  to  draw, 
would  compel  the  incorporation  and  licensing  of  labor  unions. 

In  business  partnership  arrangements  partners  are  wholly  liable  for  any  losses 
or  claims  or  damage  suits  arising  out  of  the  partnership  business.  Business 
interests  conceived  the  idea  of  incorporation,  whereby  a  certificate  of  incorpora- 
tion would  be  issued  by  the  State,  which  would  limit  the  personal  liability  of  those 
associated  in  the  business  enterprise  known  as  a  corporation.  In  all  American 
history  the  incorporation  process  has  never  been  thought  of  as  being  compulsory. 
Of  course,  Mussolini's  "corporative  state"  compelled  incorporation  and  the 
requirement  of  licenses  from  the  state,  but  that  was  fascism. 

The  compulsory  incorporation  of  labor  unions  is  the  equivalent  of  compulsory 
licensing  of  labor  unions.  In  any  event,  it  sets  up  a  State  bureaucrat  who  has 
the  power  of  life  and  death  over  those  who  might  wish  to  associate  themselves 
together.  To  compel  anyone  to  incorporate  would  be  unconstitutional  as  an  in- 
fringement upon  the  right  of  freedom  of  assembly  for  lawful  purposes.  To 
single  out  labor  unions  and  compel  only  workers  to  incorporate  when  associating 
together  would  also  be  violative  of  the  Federal  ( institution  because  it  would  be 
class  legislation  and  discriminatory. 

It  is  surprising  that  those  who  profess  belief  in  the  free  enterprise  system  and 
free  collective  bargaining  would  for  a  minute  entertain  a  proposition  to  compel 
free  workers  to  incorporate  or  to  obtain  a  license  from  the  State  before  associ- 
ating themselves  as  free  men.  License  is  defined  by  the  dictionary  as  "any  per- 
mitted unusual  freedom  of  action."  Compelling  anyone  to  incorporate  would 
be  a  recognition  of  the  principle  that  collective  bargaining  is  an  "unusual  free- 
dom of  action,"  and  therefore  can  exist  only  by  permission  of  the  State. 

In  the  case  of  business  corporations  where  individuals  seek  to  limit  their  per- 
sonal financial  liability,  there  is  good  and  sufficient  reason  to  require  them  to 
seek  license  from  the  State.  There  is  no  similar  reason  for  any  such  require- 
ment for  the  organization  of  free  societies  of  the  people.  Certainly  there  would 
be  no  justification  in  compelling  some  free  societies,  such  as  those  of  the  work- 
ing people,  to  incorporate  or  to  obtain  a  license  and  not  to  make  similar  require- 
ment of  groups  such  as  the  Chamber  of  Commerce,  the  NAM,  the  Association  of 
American  Railroads,  the  American  Iron  and  Steel  Institute,  the  Kiwanis  Clubs, 
the  Rotary  Clubs,  or  for  that  matter  the  churches.  The  whole  concept  is  re- 
pulsive to  free  men  and  to  the  fundamental  principles  of  our  American  Consti- 
tution. 

On  the  proposal  that  labor  unions  be  required  to  file  financial  reports  with  a 
Government  agency,  I  should  like  to  say  that  the  Brotherhood  has  for  a  long  time 
made  public  monthly  and  annual  financial  reports.  These  are  furnished  to  all  of 
the  Grand  Lodge  officers  and  to  the  more  than  1,000  subordinate  lodges.  They 
are  also  available  to  anyone  who  wants  to  see  them.  We  have  nothing  to  hide. 
We  do  not  print  them  in  huge  volume  for  distribution  to  all  colleges,  libraries,  or 
anyone  who  might  request  them,  only  because  of  printing  costs. 

The  Brotherhood  does  not  object,  in  principle,  to  being  compelled  to  file  finan- 
cial reports  regularly  with  a  Government  agency  provided  that  the  law  also  re- 
quires other  associations  to  file  reports.  This  means  the  NAM,  the  chain!)  is 
of  commerce,  the  Rotary,  Lions,  Kiwanis.  and  similar  civic  clubs  and  a  host  of 
others.     Treat  everyone  alike,  and  the  BRT  has  no  objection  to  such  a  law. 

The  Brotherhood  would  seriously  object,  however,  to  being  singled  out  and 
made  the  object  of  class  and  discriminatory  legislation.  Such  unfair  proposals 
are  most  likely  to  result  in  investing  certain  officers  of  the  Nation  or  the  State 
with  undemocratic  powers  to  compel  compliance  with  unnecessary  and  unrea- 
sonable requirements. 
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JUBISDICTIONAL  STKIKES 

The  final  problem  which  I  want  to  discuss  is  that  of  the  jurisdictional  strike. 

These  strikes  present  a  problem  for  which  there  is  no  clear  and  ready  made 
solution.  The  Brotherhood  of  Railroad  Trainmen  recognizes  that  they  give 
labor  a  black  eye.  The  BRT  has  never  engaged  in  a  jurisdictional  strike  in  its 
entire  history.  It  never  will.  And  we  will  support  proposals  which  offer  a 
genuine  hope  of  ending  jurisdictional  strikes  for  all  time. 

The  extent  of  these  strikes  has  been  grossly  over-exaggerated.  They  are  spec- 
tacular, occasionally  violent,  and  for  that  reason  capture  newspaper  space  and 
public  attention  out  of  all  proportion  to  their  significance.  From  1927,  when 
the  Labor  Department  first  began  to  keep  classified  records,  jurisdictional  strikes, 
on  an  average,  have  accounted  for  only  2  percent  of  all  the  man-hours  of  labor  lost 
through  strikes  for  all  reasons.  During  the  same  period,  Labor  Department 
records  show  that  strikes  for  all  causes  represent,  in  an  average  year,  a  loss  of 
less  than  1  percent  of  the  total  available  man-hours  of  labor.  Jurisdictional 
strikes,  therefore,  account  for  the  loss  of  only  around  two  ten-thousandths  of 
1  percent  of  man-hours  of  labor  available. 

Jurisdictional  strikes  are  of  two  types.  One  is  over  the  question  of  repre- 
sentation— which  union  is  to  represent  the  workers  in  any  plant,  yard,  service,  or 
subdivision  thereof.  The  second  is  over  control  of  work — which  of  several  unions 
is  entitled  to  assign  its  members  to  perform  a  particular  job. 

This  second  class  of  disputes  arises  mainly  in  casual  work — construction,  steve- 
doring, and  similar  activities.  The  loss  of  man-hours  of  work  because  of  this 
class  of  disputes  is  so  negligible  it  can  hardly  be  measured. 

Disputes  over  representation  comprise  the  bulk  of  union  rivalry.  And  it  is  on 
the  causes  of  these  that  our  attention  should  focus.  In  developing  a  sound 
legislative  approach  to  this  problem,  there  are  several  factors  that  need 
consideration. 

First,  jurisdictional  disputes  are  common  to  all  phases  of  American  society. 
They  are  not  restricted  to  labor  unions.  Lawyers  dispute  with  notaries,  with 
trust  companies,  with  insurance  companies,  with  banks,  and  with  collection 
agencies  over  the  boundaries  of  their  fields.  Physicians  dispute  with  chiro- 
practors, podiatrists,  osteopaths  and  optometrists.  Engineers  dispute  with 
architects  and  builders.     And  so  on. 

Jurisdictional  disputes  within  the  labor  movement  alone  do  not  stop  the  bound- 
ary lines  of  a  union ;  they  exist  within  unions  as  well.  Plumbers,  steamfitters, 
and  the  helpers  of  both,  for  example,  contest  with  one  another,  on  the  question 
where  plumbing  stops  and  steamfitting  begins.  Members  of  the  same  railroad 
brotherhood  dispute  over  where  road  servh  e  ends  and  yard  service  begins. 

Jurisdictional  disputes  have  existed  since  the  days  of  Adam  and  they'll  prob- 
ably go  on  to  the  end  of  time. 

In  the  second  place,  jurisdictional  strikes  are  in  part  the  product  of  the 
dynamics  of  our  industrial  economy.  New  inventions  and  the  whole  process  of 
technological  change  continually  introduce  new  materials  and  techniques  around 
which  new  industries  spring  up.  Once  flourishing  crafts  wither  and  die,  new 
ones  spring  up.  Some  of  them  are  strong  and  independent  and  some  exist 
only  as  small  units  within  large  industries.  A  dispute  frequently  springs  up 
as  to  whether  the  few  members  of  a  craft  should  be  included  within  an  industrial 
union  or  gathered  separately  into  a  local  craft  union.  This  concerns  the  ap- 
propriate unit  for  bargaining  purposes.  In  a  constantly  changing  industrial 
picture  can  legislation  fix  the  appropriate  bargaining  unit  once  and  for  all? 

In  the  third  place,  the  jurisdiction  of  many  unions  overlap.  This  is  true  of 
both  the  craft  and  industrial  types.  You  may  find  craft  contending  with  craft, 
one  industrial  union  with  another,  or  a  craft  pitted  against  an  industrial  union. 

With  these  points  in  mind,  I  should  like  to  suggest  two  useful  guides  to  legis- 
lation. 

First,  the  general  lack  of  economic  security  tends  to  make  all  unions  more 
insistent  and  rigid  in  settling  .jurisdictional  disputes  without  compromise.  The 
violence  to  which  they  occasionally  give  rise  springs  essentially  from  the  con- 
stant fear  of  future  unemployment  with  its  devastating  effects  on  a  man's  stand- 
ard of  living,  the  welfare  of  his  family,  his  own  happiness  and  dignity.  So  long 
as  this  fear  exists,  the  competition  among  groups  of  workers  to  control  job  oppor- 
tunities will  be  inevitable.  As  well  try  to  keep  a  housewife  from  laying  in  a 
supply  of  sugar  when  future  supplies  are  threatened. 

Passage  of  legislation  to  remove  the  causes  of  this  fear  of  insecurity,  to  ensure 
continuous  employment  at  high  wages,  protection  against  accidents,  sickness  and 
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poverty-stricken  old  age  will  take  much  of  the  tension  out  of  the  existing  eco- 
nomic picture.  Jurisdictional  disputes  will  then  be  more  readily  resolved  among 
workers. 

The  second  guide  is  to  recognize  that  the  settling  of  these  disputes  is  primarily 
a  problem  for  labor  itself.  Admittedly  labor  has  not  solved  that  problem,  or  you 
would  not  be  concerned  with  it.  Whatever  legislation  is  considered,  however, 
should  recognize  the  cardinal  responsibility  of  labor  in  this  respect  and  assist,  not 
retard,  labor's  own  efforts  to  deal  with  these  situations  as  they  arise. 

Legislative  proposals  will  fail  unless  they  relieve  the  basic  economic  tension 
from  which  labor  suffers.  The  brotherhood,  however,  will  support  the  following 
propositions : 

1.  Employee  organizations,  once  certified  by  the  National  Labor  Relations 
Board  or  the  National  Mediation  Board,  whichever  is  the  appropriate  Board, 
as  the  baragining  agency,  shall  be  free  for  a  minimum  period  of  1  year  from 
having  to  defend  that  right  of  representation.  This  is  the  usual  practice 
today,  but  it  is  only  a  practice  and  needs  the  protection  of  law. 

2.  Appropriate  units  for  bargaining  purposes,  once  established  by  the 
Board,  should  be  maintained  as  such  for  a  minimum  period  of  1  year.  This  is 
the  current  rule  of  thumb  established  by  administrative  rule,  but  it,  too, 
might  well  be  protected  by  law. 

The  question  may  be  raised  that  the  jurisdictional  strike  might  break  out  anew 
at  the  expiration  of  the  minimum  time  within  which  the  law  forbids  a  change  in 
representation.  This  assumes  a  rival  union  which  is  not  usually  the  case.  But 
in  the  case  of  a  rival  union,  the  answer  is  to  maintain  the  status  quo  for  the  period 
of  time  necessary  to  allow  the  election  machinery  to  determine  representation  for 
the  ensuing  year.  The  law  should  provide  that  any  union  involved  in  a  jurisdic- 
tional dispute  should,  upon  showing  the  right  to  claim  representation  (such  as 
authorizations  from  over  50  percent  of  the  employees  involved)  have  the  right  to 
require  the  Board  to  hold  a  representation  election  within  a  specified  period  of 
time,  such  as  SO  days.  Once  such  an  election  has  been  held,  however,  there  could 
be  no  further  effort  to  change  representation  for  a  period  of  another  year. 

I  think  it  would  be  a  great  mistake  to  give  the  employer  the  power  to  determine 
if  and  when  a  representation  election  should  be  held.  The  whole  theory  of  col- 
lective bargaining  is  that  the  parties  shall  be  free  to  choose  their  own  representa- 
tives. To  permit  the  employer  to  require  representation  elections  would  be  com- 
parable to  permitting  a  rival  candidate  in  political  elections  to  call  a  surprise 
election  at  will.  I  am  sure  Congressmen  can  understand  the  injustice  of  this 
situation.  The  Board  should  have  the  power  to  enter  into  the  dispute  at  its  own 
discretion,  and  of  course,  as  in  present  practice,  the  employer  should  be  free  to 
request  the  Board  to  act. 

The  effect  of  these  provisions  would  be  to  eliminate  outside  pressure  for  a 
change  in  representation  and  promote  the  long-term,  peaceful  development  of 
sound  labor-management  relations,  by  affording  the  parties  to  a  contract  the 
opportunity  and  time  to  work  out  their  problems  and  live  together  on  a  basis 
of  mutual  consent.  Such  revision  of  the  law  would  not  be  discriminatory.  It 
would  strike  directly  at  an  existing  problem.  It  would  be  the  work  of  the  sur- 
geon, not  the  butcher. 

We  believe  that  these  revisions  of  the  law,  by  making  a  jurisdictional  strike 
senseless  and  useless  wpuld  also  cause  the  problem  of  the  secondary  boycott  called 
in  furtherance  of  a  jurisdictional  dispute  largely  to  disappear. 

I  should  like  to  say  right  here  that  the  secondary  boycott  rising  out  of  a  juris- 
dictional dispute  is  not  a  problem  with  the  Brotherhood  of  Railroad  Trainmen. 
We  don't  believe  in  them  and  we  don't  practice  them.  We  abide  by  the  terms  of 
our  contract  as  most  other  unions  do.  I  say  flatly  that  jurisdictional  disputes, 
secondary  boycotts  associated  therewith  or  sympathetic  strikes  which  involve 
violation  of  contract  are  indefensible.  Neither  the  majority  of  the  workers 
nor  the  public  is  in  sympathy  with  them.  Let  me  call  to  your  attention  that 
our  courts  have  held  that  where  an  employee  is  fired  for  violating  his  contract, 
his  reinstatement  cannot  be  compelled  under  the  provisions  of  the  National 
Labor  Relations  Act. 

I  believe,  however,  it  would  be  a  mistake  to  pass  any  law  declaring  all  sec- 
ondary boycotts  to  be  illegal.  For  example,  workers  struggling  under  sweat 
shop  conditions  and  attempting  to  win  union  recognition  and  improve  their 
working  conditions  might  very  well  ask  the  support  of  the  general  public  in 
refusing  to  buy  the  product  made  by  the  employer  whose  inhuman  treatment  they 
are  attempting  to  end. 
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Any  general  legislative  prohibition  on  secondary  boycotts  might  also  seriously 
interfere  with  the  democratic  rights  of  many  worthy  groups.  Religious  groups, 
for  example,  sometimes  issue  lists  of  books  and  movies  regarded  by  them  as 
threats  to  public  morals.  The  public  is  urged  not  to  purchase  these  books  nor 
to  attend  the  movies  listed.  Do  you  want  to  forbid  these  democratic  expressions 
of  opinion? 

Our  objective  should  be  to  remove  tbe  pressure  from  labor  and  management 
during  the  period  of  a  contract  and  thereby  make  the  secondary  boycott  called  in 
furtherance  of  jurisdictional  disputes  an  obsolete  and  useless  weapon.  I  be- 
lieve the  suggested  revisions  would  accomplish  that  end. 

THE  NATIONAL  LABOB  R1CLATI0NS  ACT  AND  INDUSTRIAL  PEACE 

During  the  war,  wages  were  strictly  controlled  and  many  employers  estab- 
lished the  habit  of  taking  full  advantage  of  labor's  pledge  not  to  engage  in  strikes. 
Under  this  program  there  was  naturally  an  accumulation  of  grievances,  for  em- 
ployers, in  many  instances,  went  forward  with  their  own  program  respecting 
working  conditions,  in  full  reliance  on  the  workers'  no-strike  pledge  given  to  the 
nation.  It  is  to  be  expected  that  there  would  be  a  hangover  on  the  part  of 
some  employers  as  a  result  of  wartime  habits.  These  irritations,  aggravated 
by  the  skyrocketing  living  costs,  naturally  resulted  in  industrial  strife.  Ten- 
sions followed  inevitably  in  the  wake  of  war.  Can  they  be  relieved  by  intro- 
ducing new  aggravations  into  a  phase  of  labor  relations  which  has  been  so  greatly 
stabilized  by  developments  under  existing  laws  and  practices? 

It  is,  therefore,  shocking  to  hear  proposals  for  the  repeal  or  crippling  of  the 
National  Labor  Relations  Act.  This  law,  and  it  is  the  only  law  on  the  subject 
applicable  to  the  vast  preponderance  of  American  industry,  provides  the  legal 
machinery  to  eliminate  the  manifold  evils  which  characterized  American  indus- 
trial relations  for  over  a  hundred  years  before  1935.  The  immensity  and  com- 
plexity of  modern  society  demand  legal  protection  of  the  workers'  right  to  organize 
and  bargain  coll*  lively  with  their  employer  through  unions  of  their  own  choice. 
The  validity  of  this  is  demonstrated  by  the  history  of  the  National  Labor  Rela- 
tions Act. 

In  1936  unfair  labor  practices  accounted  for  81  percent  of  the  total  cases  filed 
with  the  National  Labor  Relations  Board.  By  1945  that  proportion  had  dropped 
to  24.9  percent.  On  the  other  hand,  representation  cases  increased  from  19  per- 
cent in  1936  to  75.1  percent  in  1945.  In  actual  figures  fewer  unfair  labor  prac- 
tice cases  were  filed  in  1945  than  in  any  year  since  1936.  This  reveals  a  signifi- 
cant reduction  in  the  unfair  labor  practices  which  have  resulted  in  industrial 
strife  in  the  past,  and  points  up  clearly  that  the  major  function  of  the  National 
Labor  Relations  Board  today  is  the  providing  of  peaceful  machinery  for  the 
solution  of  disputes. 

Any  legislation  which  limits  the  effective  functioning  of  the  act  invites  a  re- 
turn to  the  "jungle  law"  formerly  characterizing  the  American  industrial  scene. 
Let  me  emphasize  that  a  prime  consideration  in  the  proficient  functioning  of 
this  machinery  is  adequate  appropriations.  Industrial  peace  as  a  matter  of  first 
concern  for  all  America,  and  the  Wagner  Act's  demonstrated  capacity  in  this 
respect  should  not  be  crippled  by  inadequate  funds. 

A  good  bit  of  ink  has  been  spilled  on  the  subject  of  the  alleged  one-sidedness 
of  the  act.  However,  no  amount  of  shrill  declamation  can  obscure  two  patent 
facts.  First,  the  act  was  designed  to  correct  unfair  practices  on  the  part  of 
employers  in  concerning  thei.sselves  witli  'heir  employees'  freedom  to  choose 
representatives  and  to  bargain  freely  through  those  representatives.  As  a  reme- 
dial act,  it  obviously  was  aimed  at  curing  the  evil,  and  in  that  regard  it  is  no 
more  to  be  condemned  for  one-sidedness  than  is  any  other  curative  measure.  It 
is  unfair  only  to  the  disease,  not.  to  the  patient. 

Secondly,  it  must  be  clearly  understood  that  any  employer  who  recognizes, 
without  reservation,  the  right  of  his  employees  to  belong  to  organizations  of  their 
own  choice  without  interference,  will  have  little  occasion  even  to  be  aware  of  the 
existence  of  the  act. 

If  the  machinery  established  by  the  National  Labor  Relations  Act  and  the 
Railway  Labor  Act  is  given  full  support  by  Congress,  with  adequate  appropria- 
tions to  enable  the  administrative  bodies  to  carry  out  the  functions  assigned 
them  by  Congress,  and  if  the  amendments  I  have  suggested  are  enacted,  then 
there  will  be  little  occasion  for  strikes  arising  out  of  jurisdictional  disputes  or 
for  obnoxious  secondary  boycotts.  Reasonable  men — and  I  submit  that  American 
workers  and  their  leaders  are  reasonable  people,  will  not  strike  to  compel  an 
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employer  or  anyone  else  to  do  an  Illegal  act.  If  the  machinery  by  which  rea- 
sonable men  can  solve  their  disputes  is  established  and  given  the  full  support 
of  public  bodies,  including  Congress,  then  we  may  have  hope  for  industrial 
peace  and  prosperity  for  all  under  a  system  of  free  enterprise  and  free  labor. 

Appendixes  to  Testimony  of  A.  P.  Whitney  on   Pending  Labor  Legislation 
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[Suggested  changes  arc  in  italics] 

Appendix  A 

To  make  the  services  of  presidential  fact-finding  boards  available  before  a 
strike  vote  is  taken,  the  Brotherhood  urges  that  Seotion  10  of  the  Railway  Labor 
Act  (Chapter  8  of  Title  45  U.  S.  Code)  be  amended  by  changing  the  tirst 
sentence  thereof  to  read  as  follows: 

If  a  dispute  between  a  carrier  and  its  employees  be  not  adjusted  under 
the  foregoing  provisions  of  this  Act,  and  the  duty  designated  and  authorized 
representatives  of  employees  involved  in  such  dispute  request  the  Mediation 
Board  so  to  notify  the  President,  or  if,  in  the  judgment  of  the  Mediation 
Board,  the  dispute  threatens  substantially  to  interrupt  interstate  commerce 
to  a  degree  such  as  to  deprive  any  section  of  the  country  of  essential  trans- 
portation service,  the  Mediation  Board  shall  notify  the  President,  who  may 
thereupon,  in  his  discretion,  create  a  board  to  investigate  and  report  re- 
specting such  dispute. 

Appendix  B 

To  eliminate  excessive  delay  in  cases  pending  before  Railroad  Adjustment 
Board,  amend  Paragraph  (w)  of  Section  3  of  the  Railway  Labor  Act  (Chapter 
8  of  Title  45,  U.  S.  Code)  by  substituting  the  following  for  the  first  sentence 
thereof : 

(w)  In  the  event  any  division  of  the  Adjustment  Board  becomes  three 
months  or  more  behind  in  its  docket  of  undecided  disputes  it  shall  establish 
regional  boards  of  adjustment  to  act  in  its  place  and  stead  for  such  period 
as  may  he  necessary  to  clear  the  Division's  docket  of  such  disputes. 

Appendix  C 

To  authorize  the  dues  checkoff  when  authorized  by  individual  members 
Paragraph  Fourth  of  Section  2  of  the  Railway  Labor  Act  (Chapter  8  of  Title  45. 
U.  S.  Code)  should  be  amended  and  reenacted  to  read  as  follows: 

Employees  shall  have  the  right  to  organize  and  bargain  collectively  through 
representatives  of  their  own  choosing,.  The  majority  of  any  craft  or  class 
of  employees  shall  have  the  right  to  determine  who  shall  be  the  representative 
of  the  craft  or  class  for  the  purposes  of  this  Act.  No  carrier,  its  officers,  or 
agents  shall  deny  or  in  any  way  question  the  right  of  its  employees  to  join, 
organize,  or  assist  in  organizing  the  labor  organization  of  their  choice,  and 
it  shall  be  unlawful  for  any  carrier  to  interfere  in  any  way  with  the  organ- 
ization of  its  employees,  or  to  use  the  funds  of  the  carrier  in  maintaining  or 
assisting  or  contributing  to  any  labor  organization,  labor  representative,  or 
other  agency  of  collective  bargaining,  or  in  performing  any  work  therefor,  or 
to  influence  or  coerce  employees  in  an  effort  to  induce  them  to  join  or  remain 
or  not  to  join  or  remain  members  of  any  labor  organization  or  to  deduct  from 
the  wages  of  employees  any  dues,  fees,  assessments,  or  other  contributions 
payable  to  labor  organization,  or  to  collect  or  to  assist  in  the  collection  of  any 
such  dues,  fees,  assessments,  or  other  contributions :  Provided,  That  nothing 
in  this  Act  shall  be  construed  to  prohibit  a  carrier,  by  agreement  with  a  labor 
organization,  national  in  scope,  and  under  individual  authorizations  by  em- 
ployees, from,  deducting  from  the  wages  of  such  employees  who  are  members 
of  such  labor  organization,  dues,  fees,  assessments,  or  insurance  premiums 
payable  to  such  labor  organization  or  subsidiary  or  affiliate  thereof;  and 
Provided  further.  That  nothing  in  this  Act  shall  be  construed  to  prohibit  a 
carrier  from  pemitting  an  employee,  individually,  or  local  representatives 
of  employees  from  conferring  with  management  during  working  hours  with- 
out loss  of  time,  or  to  prohibit  a  carrier  from  furnishing  free  transportation 
to  its  employees  while  engaged  in  the  business  of  a  labor  organization. 
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Appendix  D 

To  remove  prohibition  on  union  security  clauses  Paragraph  Fourth  of  Section  2 
of  the  Railway  Labor  Act  (Chapter  8  of  Title  45,  U.  S.  Cede)  should  be  amended 
by  adding  the  following  proviso  thereto: 

And  Provided,  further,  That  nothing  in  this  Act  or  in  any  other  statute  of  the 
United  States  shall  preclude  a  carrier,  its  officers,  or  agents  from  making 
an  agreement  with  a  labor  organization  (not  established,  maintained,  or  domi- 
nated by  the  carrier,  its  officers,  or  agents)  to  require  membership  therein  as 
a  condition  of  employment,  if  such  labor  organization  is  the  duly  designated 
and  authorized  representative  of  the  employees  at  the  time  the  agreement 
is  made. 
Repeal  Paragraph  Fifth  of  this  Section. 


Appendix  E 

reach  the  strike  stage. 

and  13 


To  resolve  jurisdictional  disputes  before  they  reach  the  strike  stage. 
No  formal  amendment  is  proposed,  but  see  the  suggestions  on  pages  12 
of  the  testimony. 

Mr.  Smith.  I  request  permission  to  have  inserted  as  part  of  the 
record,  four  editorials  that  appeared  in  the  Newark  Star-Ledger, 
Newark,  N.  J.,  under  dates  of  January  30  and  January  31,  February  1 
and  February  5. 

These  editorials  were  written  by  Philip  Hochstein,  editor  of  this 
newspaper,  and  are  a  splendid  contribution  to  our  committee  in  our 
efforts  to  find  a  solution  in  correcting  many  of  the  abuses  presently 
existing  in  labor-management  relations. 

I  sincerely  hope  that  every  committee  member,  as  well  as  other 
members  of  the  Senate  will  avail  themselves  of  an  opportunity  of 
thoroughly  studying  the  subject  matter  of  these  editorials. 

The  Chairman.  Without  objection,  they  will  be  inserted  in  the 
record. 

(The  editorials  referred  to  follow :) 

[From  the  Newark  Star-Ledger,  January  30,  1947] 
Skill  Merits  Respect 

Senator  Taft  is  the  outstanding  member  of  his  party  in  the  Senate.  He  has 
the  power,  therefore,  to  focus  the  Nation's  attention  upon  a  problem  simply 
by  discussing  it  publicly. 

The  senator  did  just  that  to  the  problem  of  labor  relations  when  he  commented 
that  the  closed  shop  should  be  either  outlawed  or  the  closed  shop  unions  democrat- 
ized. 

Unfortunately,  the  senator  did  not  make  clear  what  he  meant  by  the  term, 
"closed  shop."  Most  people  use  that  term,  as  most  technical  terms,  rather  loosely 
and  incorrectly. 

Most  of  the  current  discussion  of  labor  legislation  is  the  result  of  the  wave 
of  strikes  that  followed  with  the  end  of  the  war.  With  the  notable  exception 
of  the  coal  mining  industry,  these  strikes  occurred  in  industries  where  the  closed 
shop  does  not  exist.  In  the  railroad  industry,  the  Railway  Labor  Act  bars  the 
closed  shop  in  collective-bargaining  agreements.  In  the  mass  production  and 
assembly  line  industries,  the  employer  remains  free  to  hire  men  in  the  open  labor 
market,  and  there  is  no  requirement  that  they  must  be  members  of  unions. 

While  the  closed  shop  has  not  been  the  cause  of  most  of  the  recent  strikes, 
it  is  nevertheless  worth  appraising  in  connection  with  the  current  discussion 
of  labor  legislation. 

The  closed  shop  exists  mainly  in  industries  that  require  all  or  most  of  their 
workers  to  have  special  skills  in  trades  or  crafts.  Thus,  the  closed  shop  is  the 
rule  in  the  construction  industry,  where  the  vast  majority  of  workers  are  highly 
skilled  craftsmen. 

These  closed-shop  unions  were  powerful  long  before  the  Wagner  Act,  long  before 
the  New  Deal,  and  long  before  most  of  the  people  reading  these  lines  were  old 
enough  to  be  interested  in  any  public  question.     These  craft  unions  grew  powerful 
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because  everyone,  the  employers  included,  recognized  the  wisdom  of  and  inevita- 
bility of  men  organizing  themselves  on  the  basis  of  I  heir  special  skills. 

Lawyers  organize  as  lawyers  in  a  bur  association;  doctors  organize  as  doctors 
in  a  medical  society;  bankers  organize  us  bankers;  why  not  carpenters  as  car- 
penters, printers  as  printers,  etc.  It  is  natural  that  men  should  organize  them- 
selves for  the  purpose  of  exalting  their  profession,  and  a  craftsman's  skill  is 
just  as  precious  to  its  possessor  :is  professional  standing  to  the  man  who  operates 
from  an  office. 

We  have,  as  a  society  and  as  a  Nation,  neglected  and  underestimated  the  crafts 
and  trades.  Our  war  experience  proved  that.  We  were  short  of  trained  me- 
chanics, and  we  paid  a  tremendous  price  for  our  failure  to  train  enough  mechanics. 

Skilled  workers  should  belong  to  unions.  But  before  that,  they  should  be 
skilled.  School  children  should  be  given  every  reasonable  opportunity  to  learn 
a  respected  trade.  When  they  have  acquired  that  initial  training,  they  should 
have  easy  access  to  jobs  ;is  apprentices  on  the  basis  of  their  demonstrated  merit.. 

When  apprentices  have  learned  their  trade,  they  should  be  acknowledged  as 
mechanics  and  accepted  as  union  men  without  prohibitive  initiation  dues  or  quota 
systems.  No  man  should  be  permitted  to  join  a  craft  union  until  he  has  demon- 
strated to  an  appropriate  public  agency  that  he  is,  in  fact,  the  possessor  of  ade- 
quate skill  in  his  trade. 

There  is  little  to  be  said  against  a  closed-shop  union  in  a  skilled  trade,  and 
much  to  be  said  in  its  favor.  But  the  union  should  be  wide  open  to  all  who 
qualify  on  the  basis  of  skill  and  absolutely  closed  to  those  who  do  not  qualify 
on  that  basis. 

The  union  should  run  its  own  affairs  tree  from  interference  from  bosses  or 
government.     But  this  should  apply  only  to  its  own  affairs. 

If  a  union  tries  to  run  the  bosses'  affairs  by  telling  him  what  contracts  he  may 
or  may  not  have  or  in  any  other  high-handed  way,  the  law  should  stop  the  union. 

And  if  the  union  tries  to  run  the  public's  business  by  attempting  to  restrict 
the  number  of  apprentices  arbitrarily  or  by  putting  membership  on  any  kind  of 
a  quota,  or  by  outlawing  certain  materials,  or  in  any  other  unwarranted  manner, 
the  law  should  stop  the  union. 

And  if  the  union  tries  to  run  the  business  of  any  individual  citizen,  whether  or 
not  a'  member  of  the  union,  by  expelling  or  suspending  or  punishing  him  in  any 
way  for  his  views,  opinion,  utterances,  or  the  proper  exercise  of  any  lawful 
right,  the  law  should  step  in  and  stop  the  union.  Certainly,  no  union  should 
be  permitted  to  inflict  cruel  or  unusual  punishment,  no  matter  what  the  offense 
it  seeks  to  punish. 

The  closed  shop  for  craftsmen  thus  may  be  good  for  the  craftsmen,  for  the 
industry,  and  for  the  public. 

The  craftsman  is  entitled  to  protection  by  a  responsible  organization,  and  the 
union's  rights  and  privileges  should  be  guaranteed  under  law. 

At  the  same  time,  the  public,  the  employer,  and  the  individual  member  of  a 
union  should  be  protected  by  law  with  relation  to  the  union. 


[From  the  Newark  Star-Ledger,  Friday,  January  31,  1947] 
Workers  Are  People 

Members  of  Congress  are  trying  to  find  a  remedy  for  strikes,  and  they  are  look- 
ing everywhere,  in  all  corners  and  hidden  places,  for  the  cause  of  strikes. 

We  think  that  strikes  are  the  result  of  the  unhappy  condition  of  the  workers. 
This  unhappiness  is  due  only  in  part  to  the  cost  of  living  or  wage  problems. 

The  basic  cause,  in  our  opinion,  is  the  fact  that  in  so  many  mass  production 
and  assembly-line  enterprises,  the  workingman  is  more  a  "hand"  than  a  man. 

Outside  of  the  factory,  in  his  community  neighborhood,  he  can  walk  with  his 
head  np,  proud  of  his  equal  rights  as  a  citizen,  free  to  express  his  gripes  about 
his  councilman,  his  mayor,  his  governor,  his  president.  If  he  is  of  the  argu- 
mentative type,  he  can  even  be  a  minority  of  one  in  his  block,  and  no  one  will 
dare  to  think  of  making  him  suffer  for  that  peculiarity. 

In  his  factory,  unfortunately,  he  is  much  less  than  a  free  citizen.  If  he  gripes 
about  wages  or  working  conditions,  his  boss  may  think  him  a  Red  and  try  to 
fire  him.  If  he  is  friendly  toward  his  boss  or  favors  a  better  day's  work  for 
a  higher  wage,  the  union  people  will  think  him  a  company  stooge  and  a  "rat." 

There  is  no  happy  medium  for  the  individual  employee  in  present-day  industry. 
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II  will  be  pointed  out  that  we  idealize  the  position  of  the  average  man  in  his 
political  community. 

What  of  the  political  bosses  in  the  cities?  What  of  the  backward  poll-tax 
States  in  the  South?     What  of  vote-stealing  and  corruption? 

The  blemishes  on  our  democracy  are  serious,  indeed.  Yet,  efforts  are  being 
made  to  improve  political  democracy.  There  is  some  progress.  Some  bosses 
are  being  cut  down  to  size.     Poll-tax  laws  are  being  opposed. 

In  any  event,  there  is  enough  of  the  substance  of  democracy  in  most  of  our 
communities  to  make  most  of  our  people  feel  reasonably  happy  that  they  live  in  a 
free  country. 

This  is  not  the  case  in  industry. 

Here,  powerful  elements  are  seeking  to  freeze  the  existing  evils  they  go  so 
far  as  to  glorify  the  existing  state  of  class  warfare  as  "industrial  democracy," 
and  resist  bitterly  any  effort  to  improve  labor  relations  by  law. 

It  is  helpful  to*  our  understanding  of  the  problem  to  review  brietiy  the  history 
of  labor  relations  in  the  mass  industrial  enterprises. 

When  industry  was  first  flowering  into  gigantic  corporations  and  factories, 
many  of  the  workers  were  immigrants  who  were  not  citizens.  When  they  felt 
grievances,  those  grievances  festered. 

As  a  result,  there  was  either  sullen  quiet  or  violent  explosion.  New  Jersey 
had  its  share  of  violent  labor  outbreaks  among  the  immigrant  masses  of  Pater- 
son,  Bayoune,  and  other  cities.  The  most  violent  and  shocking  of  these  rebellions 
against"  repression  took  place  at  Ludlow,  Colo.,  in  1914  outside  the  plant  of  one 
Colorado  Fuel  &  Iron  Co. 

John  D.  Rockefeller,  Jr.,  then  a  young  man,  was  shocked  by  this  atrocity,  and 
he  was  in  a  position  to  do  something  about  it.  He  is  generally  credited  with 
having  brought  about  the  careful  inquiry  into  the  causes  of  the  Ludlow  massacre 
by  Mackenzie  King,  subsequently  the  Prime  Minister  of  Canada. 

King  drew  the  conclusion  that  it  was  essential  to  encourage  the  workers  to 
express  themselves  freely  and  to  enjoy  democratic  rights. 

As  a  result  of  that  report,  the  Standard  Oil  Co.  of  New  Jersey  and  a  few  other 
companies  instituted  model  employee-representation  systems  that  worked  well. 

Imitators  of  the  Standard  Oil  plan,  unfortunately,  too  often  distorted  the  plan, 
turning  it  into  a  dishonest  scheme  of  company  unionism. 

This  was  repression  in  a  less  crude  form  than  at  Ludlow,  but  it,  too,  produced 
sullenness  and  antagonism  among  the  workers.  And  when  the  Wagner  Act  came 
along,  company-union  members  by  the  hundreds  of  thousands  flocked  to  aggres- 
sive, militant,  class-conscious  unions. 

This  swing  from  company  unions  to  class-conscious  unions  was  natural  enough, 
but  it  did  not  solve  any  problem.  It  did  not  make  the  majority  of  the  workers 
happy. 

The  new  unions  were  a  distortion  of  honest  employee  representation  in  a  direc- 
tion opposite  to  that  of  the  company  union. 

They  did  not  provide  honest  representation  for  the  individual  citizen  of  indus- 
try, any  more  than  would  the  Democratic  Party,  or  the  Republican  Party,  if 
either  were  to  set  itself  up  as  a  one-party  government 

The  right  of  collective  bargaining  should  belong  to  an  organization  formed 
under  the  law,  in  which  every  employee  would  have  the  right  to  vote  by  secret 
ballot  and  all  the  civil  rights  he  enjoys  outside  his  factory. 

The  union  should  be  trimmed  down  to  proper  size  in  industry,  an  organization 
operating  as  if  it  were  a  political  party  within  the  body  politic. 

The  worker  needs  citizenship  on  the  job  as  well  as  in  his  residential  com- 
munity. 


[From  the  Newark  Star-Ledger,  Saturday,  February  1,  1947] 
The  Numbered  Hand 

A  highly  plausible,  yet  exti-emely  dangerous  doctrine  is  being  preached  to  the 
country  in  connection  with  the  labor  problem. 

This  doctrine  is  that  we  should  do  nothing  by  legislation  to  improve  labor 
relations  because  the  improvement  is  coming  of  itself.  We  are  told  that  last 
year's  strikes  were  an  inevitable  display  of  animal  spirits  after  4  years  of 
strict  Government  control  of  labor  relations  during  the  war.    We  are  told  that 
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the  fling  is  now  ended,  and  unions  and  employers  art-  relearning  peaceful  col- 
lective bargaining.  As  proof,  there  is  cited  President  Philip  Murray's  appeal 
to  the  CIO  unions  to  avoid  hasty  strike  action  and  the  extension  of  the  steel- 
industry  contract. 

This  theory  is  quite  clever,  but  dangerously  misleading.  It  is  not  true  that  last 
year's  strike  wave  was  but  animal  spirits  coming  to  the  surface  after  4  years 
of  war  repression.  It  is  not  true  that  unions  and  employers  can  relearn  how  to 
bargain  decently. 

The  truth  is  that  our  labor  relations  were  extremely  ugly  before  the  war.  Be- 
cause of  the  war,  employers  and  unions,  out  of  patriotism,  behaved  quite  decently 
under  Government  controls.  This  country  is  on  the  highroad  to  ruin  if  we  are 
now  to  relearn  the  kind  of  labor  relations  that  prevailed  before  the  war. 

The  present  signs  of  reasonableness  are  genuine  enough.  President  Murray 
and  other  intelligent  labor  leaders  want  to  calm  down  Congress  and  public  opin- 
*ion.  The  labor  conflict  is,  however,  irrepressible  because  the  Wagner  Act  has 
organized  labor  in  industry  on  a  relationship  of  conflict. 

If  industry  continues  on  its  present  highroad  of  class  struggle  this  country  is 
rapidly  headed  toward  a  clear  split-up  of  big  business  and  big  labor  with  all 
intervening  social  and  economic  elements  virtually  eliminated.  This  means 
class  war  and  the  death  of  democracy  and  freedom. 

The  organization  of  labor  into  great,  Nation-wide,  vertical  unions  dooms  so- 
called  little  business  and  little  labor  Only  gigantic  concentrations  of  indus- 
try can  deal  satisfactory  with  big  labor.  The  monopolistic  trend  in  industry 
is  already  frightening.  There  are  other  factors  hastening  this  trend,  but  the 
major  present  factor  is  industry's  protective  need  to  become  Nation-wide  and 
monopolistic  in  order  to  match  organized  labor  evenly. 

The  organization  of  labor  and  industry  on  paralleling  monopolistic  bases 
dooms  the  personality  and  happiness  of  the  worker.  It  was  bad  enough  when 
the  factory  worker  found  himself  merely  a  number  on  the  time-clock  board 
and  a  hand  in  his  relations  with  his  boss;  it  is  so  much  worse  now  when  the 
worker  is  also  a  permanently  drafted  soldier  in  his  union's  army  of  class  conflict. 

The  Wagner  Act  is  responsible  for  this  wicked  trend  toward  monopoly  and 
irrepressible  class  conflict  in  our  country. 

The  Wagner  Act  provides  that  workers  in  industry  may  choose  whatever 
agency  they  prefer  for  collective  bargaining;  but  they  may  not  bargain  collec- 
tively except  through  an  agency. 

If  we  were  to  parallel  this  distorted,  perverted  conception  of  democracy  on 
the  political  level  we  would  confine  our  citizens  to  the  choice  of  an  agency  to 
govern  them.  We  do  not  do  that  in  our  political  life;  we  maintain  representative 
government  directly  responsible  to  the  people;  the  political  parties  elect  their 
candidates  and  support  their  policies,  but  the  political  parties  are  not  permitted 
to  become  the  actual  government.  That  would  be  dictatorship.  <wen  if  by  ma- 
jority vote. 

The  Wagner  Act  has  imposed  this  dictatorship  over  the  workers  of  industry, 
and,  naturally,  the  dictatorship  is  predominantly  warlike  and  insatiable  for 
power,  although  sometimes  peaceable  as  a  tactic  toward  the  '.'gher  strategy  of 
eventual  conquest. 

The  American  worker  is  entitled  to  democracy  in  industry  ;is  well  as  in  his 
political  community. 

He  should  have  the  right  to  collective  bargaining  by  representatives  of  his  own 
choosing  and  should  not  be  compelled  to  choose  an  agency.  He  should  elect 
representatives  who  are  responsible  to  him  and  his  fellows,  not  to  some  remote 
monolithic  national  power. 

If  that  were  accomplished,  the  worker  would  be  free  with  relation  to  his  boss, 
the  union,  and  his  fellow  workers.  The  unions  would  have  their  place  as  advo- 
cates of  policies  and  possibly  as  sponsors  of  candidates  for  office  as  representa- 
tives. 

But  the  union  should  not  rule,  any  more  than  the  political  party  should  rule 
in  nlace  of  the  Congress  or  the  legislature. 

Congress  should  act  to  liberate  the  workers,  industry,  and  the  Nation  from  class 
war  by  establishing  democratic  rights  for  the  workers  under  law.  This  requires 
repeal  of  the  Wagner  Act  and  substitution  of  a  new  magna  carta  of  industrial 
democracv. 
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[From  the  Newark  Star-Ledger,  February  5,  1947] 
An  Extremist  Law 

The  trouble  with  America's  labor  picture  are  the  extremists — the  extremists 
among  labor  and  the  extremists  among  the  employers. 

The  extremists  among  the  employers  would  like  to  go  back  to  "the  good  old 
days"  when  the  workers  of  industry  either  belonged  to  no  union  or  to  a  company 
union. 

The  extremists  among  labor  want  all  workers  to  be  organized  only  in  industrial 
unions,  which  are  essentially  a  device  for  destroying  the  capitalist  system. 

The  law  as  it  stands  today  favors  the  labor  extremists.  Some  employers  would 
like  to  change  the  law  so  that  it  would  again  favor  the  extremists  of  reaction. 
The  public  naturally  is  in  favor  of  a  middle  course. 

The  public  wants  an  ever-improving  standard  of  living  for  all  the  people,  based 
upon  a  prosperous,  progressive,  peaceful  industry. 

The  present  law  gives  the  worker  in  industry  a  choice  between  "individual 
bargaining"  and  joining  an  industrial  union. 

Naturally,  the  worker  prefers  to  join  an  industrial  union.  For,  he  realizes 
that  as  an  individual  he  cannot  possibly  "bargain"  advantageously  with  a  com- 
pany that  may  employ  many  thousands  of  workers  like  himself. 

Because  he  wants  to  bargain  collectively,  he  is  forced  under  the  Wagner  Act  to 
join  an  outside  organization  that  serves  as  his  "agency,"  but  requires  him  to  pay 
dues  and  take  up  arms,  in  the  form  of  strike  and  picket  duty,  whenever  called 
upon. 

This  produces  an  unhappy  state  of  mind  throughout  industry.  Even  contracts 
fail  to  produce  satisfaction.  The  worker  seldom  gets  everything  he  demands. 
He  usually  feels  "let  down."  He  feels  the  boss  could  have  given  more.  Often 
he  feels  his  own  leaders  "let  him  down"  or  "sold  him  out." 

The  boss  is  also  unhappy.  He  feels  he  was  threatened,  bullied,  coerced, 
"held  up." 

Both  sides  feel  perpetually  shortchanged  and  aggrieved. 

Clearly,  the  workers  and  employers  have  been  thrown  by  the  Wagner  Act  into 
an  embittering  relationship. 

The  chief  fault  of  the  Wagner  Act  is  not  its  so-called  one-sidedness.  Its 
chief  fault  is  its  embittering  influence. 

In  most  business  and  social  relationships,  it  is  possible  for  both  sides  to  make 
a  "good  bargain"  and  to  leave  the  bargaining  table  feeling  friendly  and  even 
gratified.  This  seldom  happens  in  "collective  bargaining"  under  the  Wagner 
Act.  The  reason  it  seldom  happens  is  that  the  bargaining  "agency"  injected  by 
law,  can  maintain  and  enlarge  its  own  position  only  by  pulling  the  workers  and 
employers  more  and  more  apart. 

The  "agency"  is  necessarily  an  agency  of  discord  and  strife. 

Why  should  not  the  law  provide  for  collective  bargaining  free  from  "agencies"? 

Why  should  not  the  law  confer  on  employees  the  right  to  choose  their  repre- 
sentatives by  secret  ballot,  free  from  all  outside  and  inside  interference? 

Why  should  not  workers  have  the  same  spirit  and  substance  of  self-government 
in  their  factory  as  they  already  possess  in  their  political  community? 

Does  this  mean  that  the  workers  would  run  the  industries? 

No;  the  owners  and  managers  would  run  the  industries.  But  the  workers 
would  have  the  right  and  the  duty  to  discuss  with  the  bosses,  through  their 
honestly  elected  representatives,  such  questions  as — 

1.  Higher  pay  for  better  production,  whether  due  to  better  training,  better 
machinery,  or  better  methods. 

2.  Ways  and  means  of  maintaining  full  employment  and,  if  necessary,  fair 
procedure  for  spreading  work  or  laying  off  employees  and  for  rehiring  them. 

3.  Grievances. 

4.  Encouraging  workers  to  qualify  for  promotion  and  affording  them  oppor- 
tunities. 

5.  Retraining  workers  who  are  found  to  be  unsuited  for  their  present  job. 
Would  this  mean  the  abolition  of  strikes? 

No. 

The  right  to  strike  would  remain  inviolate. 
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Thine  is  no  need  to  abolish  the  right  to  strike,  especially  when  the  strike- 
fomenting  factor,  the  embittering  factor,  is  removed  from  the  industrial 
relationship. 

When  the  workers  meet  with  the  employers  through  directly  elected  repre- 
sentatives, the  better  feeling  will  dissolve  the  warlike -spirit. 

There  will  then  be  strikes  and  lock-outs  only  in  local  situations,  where  some 
employer  or  some  group  of  employees  attempts  to  take  sharp  advantage  or  acts 
in  bad  faith. 

The  direct  dealing  of  the  two  parties  in  an  atmosphere  of  self-respect  and 
friendliness  will  end  the  present  rapid  drift  toward  class  war. 

The  Chairman.  The  public  hearings  on  these  bills  are  concluded. 
The  committee  is  adjourned. 

(Whereupon,  at  12:20  p.  m.,  the  committee  adjourned.) 


APPENDIX 


Letter  op  Thirman  Arnold,  Attorney  at  Law 

Arnold  &  Fortas, 
Washington  5,  D.  C,  March  7,  1947. 
Re  In  the  Matter  of  Times  Publishing  Co.  et  al.  and  St.  Petersburg  Typographical 

Union,  Local  860  (AFL) 
Hon.  Robert  A.  Tait, 

Chairman,  Committee  on  Labor  and  Public.  Welfare, 

United  States  Senate,  Washington,  D  C. 

Dear  Senatob  Taft  :  At  the  request  of  Mr.  Rodgers,  clerk  of  your  committee, 
1  submit  the  following  memorandum  in  connection  with  the  above-entitled  case. 

Briefly  summarized,  the  facts  are  as  follows  :  The  International  Typographical 
Union  apparently  operates  on  the  assumption  that  if  production  per  man-hour  in- 
creases then  the  number  of  workers  must  decrease.  Hence  the  laws  of  that 
union  and  its  general  policy  discourage,  and  indeed  practically  prohibit,  tech- 
nological advance  in  the  art  of  printing.  Furthermore,  the  International  Typo- 
graphical Union  prevents  any  local  union  from  bargaining  with  its  employer  with 
respect  to  those  laws.  This  means  that  the  union  is  attempting  to  force  the 
employer  to  pay  wages  for  useless  and  unnecessary  work  and  to  preserve  obsolete 
techniques  in  printing  his  paper. 

We  cite  some  illustrations  of  the  laws  of  the  International  Typographical 
Union  designed  solely  to  promote  inefficiency  :  Office  boys  and  miscellaneous  help 
can't  be  used  for  odd  jobs  of  unskilled  work  such  as  cleaning  machines,  carrying 
type,  and  the  like  in  the  composing  room.  Typists  cannot  be  employed  in  the 
production  of  type  even  when  there  is  a  shortage  of  printers,  although  in  many 
cases  the  work  can  be  done  faster  and  better  by  a  skilled  typist  than  by  a  printer. 
Bonuses  and  incentive  pay  are  forbidden.  A  man  who  can  set  a  lot  of  type  must 
have  "his  salary  reduced  to  the  same  level  as  the  man  who  can  set  very  little, 
causing  publishers  to  spend  money  for  new  machinery  to  make  up  for  the  lost 
production  of  the  faster  operators.  All  material  such  as  advertisements,  stock 
exchange  lists,  which  the  publisher  has  in  matrix  form,  must  be  reproduced  as 
nearly  as  possible  in  the  original  form,  proofread,  corrected,  another  proof  taken, 
submitted  to  the  union  chairman,  and  then  thrown  away  before  the  original  ma- 
terial can  be  run.     Inflexible  hours  of  work  are  required  regardless  of  the  load. 

There  are  many  other  restrictive  practices  but  these  are  typical. 

These  rules  are  particularly  burdensome  to  small  newspapers  because  the 
proportion  of  the  cost  of  printing  to  total  operating  costs  increases  sharply  as 
the  circulation  decreases,  running  from  about  7  percent  of  total  costs  for  a  news- 
paper of  more  than  1,000,000  circulation  to  a  range  of  35  to  40  percent  for  news- 
papers in  the  5,000-10,000  circulation  class.  And,  of  course,  the  proportionate 
cost  of  printing  to  gross  income  is  proportionately  much  higher  for  smaller  news- 
papers. There  is  little  doubt  that  one  of  the  causes  for  the  disappearance  of 
small  newspapers  is  the  fact  that  they  cannot  utilize  their  ingenuity  in  reducing 
costs  as  a  means  of  beating  the  competition  of  papers  of  larger  circulation. 

The  St.  Petersburg  Times  and  Evening  Independent  are  among  the  best  smaller 
newspapers  in  the  United  States.  Confronted  with  the  refusal  of  the  union  to 
bargain  with  respect  to  practices  designed  solely  to  promote  inefficiency  and 
raise  costs  they  contended  that  they  were  not  bound  to'bargain  with  the  union. 
There  were  other  points  in  the  case  but  they  are  not  of  interest  to  your  committee 

In  its  decision  in  this  case  the  National  Labor  Relations  Board  announced,  for 
what  we  believe  to  be  the  first  time,  the  principle  that  unions  must  bargain  in 
"good  faith";  that  if  they  do  not  employers  are  relieved  from  the  requirement 
of  bargaining  while  the  union's  refusal  persists.  We  take  this  principle  of  the 
ease  to  mean  that  the  Board's  previous  determinations  as  to  the  standards  of 
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good  faith  bargaining  required  of  employers  are  now  applicable  to  labor  unions 
The  Board,  however,  did  not  squarely  decide  whether  the  union  had  refused 
to  bargain  with  the  newspapers  on  its  make-work  rules.  It  avoided  this  question 
by  the  conclusion  that  such  refusal  was  not  "contemporaneous"  with  the  re- 
spondents' alleged  refusal  to  bargain.  Nevertheless,  if  there  is  any  force  in 
the  Board's  declaration  that  the  union  must  bargain  in  good  faith  it  would  seem 
(hat  the  union  cannot  refuse  to  bargain  about  ils  make-work  rules  and  simul- 
taneously compel  the  employer  to  bargain  on  such  matters  as  the  union  is  willing 
to  negotiate. 

RECOMMENDATION 

If  our  interpretation  of  the  decision  in  the  St.  Petersburg  Times  case  is  correct, 
the  principle  announced  seems  adequately  to  remove  the  objection  that  employees 
are  not  compelled  to  bargain  in  good  faith.  It  is,  of  course,  true  that  the  decision 
puts  no  penalty  on  them  for  not  bargaining.  However,  it  is  difficult  to  impose 
such  a  penalty  on  a  union.  And,  in  any  event,  the  justification  of  the  employer's 
refusal  to  bargain  in  such  a  case  is  of  itself  a  penalty  on  a  striking  union. 

Yet,  since  the  opinion  may  be  subject  to  varying  interpretations  and  since  it 
may  be  reversed  or  whittled  away  by  subsequent  decisions  of  the  Board,  I  would 
recommend  that  its  principle  be  enacted  into  legislation. 

I  further  suggest  that  merely  compelling  a  union  to  bargain  on  rules  designed 
to  slow  down  production  and  promote  inefficiency  is  not  sufficient  to  remove  these 
indefensible  practices.  Not  only  in  the  printing  industry  but  in  the  building 
industry  the  cost  of  such  practices  in  stopping  industry  progress  is  incalculable. 

If  the  evils  illustrated  by  the  St.-  Petersburg  Times  case  are  to  be  corrected, 
I  believe  that  the  following  practices  should  be  specified  as  unlawful : 

1.  Economic  restraints  or  economic  coercion  of  any  kind  by  a  labor  organization 
designed  to  prevent  the  use  of  cheaper  material,  improved  equipment,  or  more 
efficient  methods. 

2.  Restraints  of  trade  or  organized  coercion  of  any  character  by  any  labor 
union  to  compel  the  hiring  of  useless  and  unnecessary  labor. 

3.  Restraints  of  trade  or  organized  coercion  of  any  kind  by  labor  unions  to 
compel  or  induce  or  aid  in  iixing  prices  for  any  commodity  or  service  except 
wages. 

My  own  suggestion  is  that  this  should  be  done  by  making  the  antitrust  laws 
apply  to  such  practices  although,  of  course,  appropriate  legislation  could  be 
effected  by  a  new  act. 

I  am  enclosing  a  copy  of  the  Board's  decision  in  the  St.  Petersburg  case,  to- 
gether with  our  briefs  both  before  the  trial  examiner  and  the  Board.  • 
Sincerely, 

Thtjrman  Arnold. 


Statement  of  Associated  General  Contractors  of  America,  Akron  Chapitr 

The  unions'  monopoly  of  the  building  trades  by  their  restrictions  on  training 
of  apprentices,  and  the  Veterans'  Administration's  compliance  with  the  union 
regulations,  is  stopping  construction. 

If  you  want  to  know  why  it  will  be  impossible  to  get  veterans'  housing,  and 
other  construction  this  year  in  the  quantity  desired,  read  the  attached  copy  of 
a  letter  sent  to  the  national  office  of  the  Associated  General  Contractors  of 
America. 

Associated  General  Contractors  of  America.  Akron  Chapter. 

The  Associated  General  Contractors  of  America,  Inc., 

Akron,  Ohio,  February  20,  19'i~. 
Mr.  H.  E.  Foreman, 

Managing  Director,  Associated  General  Contractors  of  America, 
Washington,  D.  C. 
Dear  Mr.  Foreman  :  This  will  confirm  the  discussion  Thursday,  February  13, 
at  the  annual  meeting  of  the  Cleveland  chapter  of  the  Associated  General  Con- 
tractors of  America,  at  the  University  Club,  with  reference  to  the  apprentice- 
ship training  situation. 

You  were  advised  that  the  best  figures  we  have  been  able  to  secure  gives  the 
number  of  building  mechanics  at  the  present  time  at  1,100,000  (whose  average 
age  is  55  years),  with  an  estimated  96,000  leaving  the  trades  yearly.  On  January 
1  there  were  just  under  90,000  apprentices  being  trained.     Figuring  a  4-year 
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period  for  training  these  apprentices  it  means  there  are  approximately  22,500 
mechanics  being  added  each  year,  with  means  it  will  take  50  years  to  produce 
1,100,000  mechanics.  At  the  end  of  50  years  a  large  number  of  these  new 
mechanics  will  have  died  off  or  gone  into  other  businesses.  As  we  are  very 
short  of  mechanics  now  it  is  very  evident  that  some  other  method  of  training 
mechanics  will  have  to  be  provided. 

In  1929  we  had  a  volume  of  construction  in  the  United  States  of  approximately 
$12,950,000,000,  with  approximately  2,500,000  workmen  on  the  job.  In  1946  the 
volume  of  business  was  approximately  $16,000,000  with  approximately  1,650,000 
workmen  on  the  job.  Of  course,  the  volume  of  business  in  the  2  years  is  not 
much  different  in  cubic  contents  or  miles  of  roads,  because  of  the  difference  in 
unit  costs  between  now  and  1929.  Therefore,  to  get  this  amount  of  work  com" 
pleted  it  was  necessary  for  everybody  to  work  long  hours  and  6  or  7  days  per 
week.  This,  of  course,  increased  costs  again  because  of  overtime  which  had  to 
be  paid. 

In  order  to  get  construction  work  on  an  economical  basis  it  is  necessary  to  have 
sufficient  number  of  men  so  that  each  job  can  be  properly  manned  and  com- 
pleted in  a  reasonable  time  without  working  overtime.  This,  of  course,  will  mean 
a  large  expanded  crew  above  the  present  men  available. 

As  you  know,  this  was  thoroughly  discussed  in  the  building  division  meeting 
at  the  convention  in  Chicago,  and  the  building  division  passed  a  resolution  which 
was  referred  to  the  resolutions  committee  of  the  convention.  When  we  received 
a  copy  of  this  resolution  from  the  AGC  office  in  Washington  the  only  thing  that 
meant  anything  in  this  resolution  was  deleted.  We  feel  that  the  contractors  in 
passing  this  resolution  desired  to  have  the  national  office  take  the  actions  out- 
lined in  the  resolution,  and  we  would  like  to  have  an  explanation  from  you 
regarding  this  after  having  had  time  to  analyze  it. 

In  Chicago  we  suggested  the  only  method  which  we  have  been  able  to  determine 
as  one  which  would  produce  the  required  number  of  mechanics  in  anything  near 
the  required  time.  It  might  be  possible  that  somebody  else  can  come  forward 
with  some  other  method,  but  it  is  certainly  evident  that  the  method  being 
used  will  not  produce  the  required  results.  We  suggested  that  GI's  be  put  into 
a  school  for  pretraining  for  a  period  of  from  3  to  4  months  of  intensive  training, 
and  after  that  training  was  given  them  they  could  be  indentured  to  the  joint  com- 
mittees as  improvers.  We  also  suggested  that  each  boy  be  classified  according 
to  the  progress  he  had  made  in  the  school.  Some  of  them  no  doubt  would  make 
progress  sufficient  so  that  they  could  be  classified  as  third-  or  fourth-year  ap- 
prentices. This  method,  of  course,  would  require  that  the  Veterans'  Adminis- 
tration would  withdraw  their  regulation  which  provides  that  before  a  GI  can 
he  paid  for  schooling,  or  study  any  trade,  he  must  be  indentured.  This  regula- 
tion, however,  varies  from  the  GI  bill  of  rights,  which  does  not  require  any  such 
condition. 

The  shortage  of  building  mechanics  is  so  serious  that  the  talked-of  volume  of 
construction   this  year  of  $22,000,000,000  will   not  be  anywhere  near  attained 
unless  very  quick  action  is  taken  toward  training  sufficient  mechanics. 
Very  truly  yours, 

Associated  General  Contractors  of  America, 
Akron  Chapter 
,  President. 


Letter  of  David  Campbell.  Jr.,  Chamiman,  Associated  Telephone  Engineers 

Chicago,  III.,  February  25,  19^7. 
Committee  on  Labor  and  Public  Welfare, 

United  States  Senate,  Washington,  D.  C. 
Gentlemen  :  In  connection  with  your  deliberation  on  Senate  bill  360,  we  believe 
that  the  case  involving  the  plant  engineers  employed  by  the  Illinois  P>ell  Tele- 
phone Co.  will  forcefully  indicate  to  you  the  necessity  for  the  passage  of  the  bill. 

1.  The  engineers  are  included  in  a  bargaining  unit  represented  by  the  Illinois 
Union  of  Telephone  Workers  (IUTW).  The  unit  numbers  about  6,000,  all  of 
whom  are  craft  employees  except  for  about  200  engineers. 

2.  The  history  of  the  IUTW  with  reference  to  the  engineers  is  as  follows : 

(a)  All  plant  employees  belong  to  a  company-fostered  association. 

(b)  Because  of  the  possibility  of  the  plant  employees  association  being 
considered  company  dominated  under  the  National  Labor  Relations  Act,  a 
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new  organization  was  formed  (the  IUTW),  which  assumed  to  take  over  the 
membership  of  the  plant  employees  association. 

(c)  Only  12  engineers  continued  to  pay  dues  to  the  new  IUTW  in  its 
engineering  local. 

(d)  The  12  engineers  voted  7  to  5  to  direct  the  IUTW  to  bargain  for  the 
engineers  along  with  the  craft  employees. 

(e)  The  IUTW  was  recognized  by  the  company  without  an  election,  so  that 
the  great  majority  of  the  engineers  had  no  opportunity  to  vote  as  to  their 
representation  by  the  IUTW. 

(/)  A  contract  was  negotiated  by  the  company  with  the  IUTW  which 
included  the  engineers  in  the  unit  without  their  designation  of  it. 

(g)  The  IUTW  then  threatened  that  union  members  would  not  work  on 
plans  drawn  by  nonunion  engineers,  a  majority  of  whom  were  coerced,  into 
joining  by  such  threat  and  the  company's  advice  that  there  was  no  alternative. 

(h)  The  incompatibility  of  the  professional  engineers'  attitude  and  the 
union  ways  became  so  apparent  that  the  dissatisfaction  of  the  engineers 
finally  resulted  in  appointment  of  a  committee  by  the  president  of  the  engi- 
neering local  of  the  IUTW  to  determine  what  could  be  done  to  correct  the 
situation.  After  thorough  study  and  deliberation  this  committee  recom- 
mended before  a  regular  local  meeting  that  the  engineers  withdraw  from  the 
IUTW.  The  local  officers  as  a  part  of  the  IUTW  refused  to  act  upon  the  com- 
mittee's recommendation  even  though  the  majority  of  the  engineers  were  in 
favor  of  the  action  recommended.  Immediately  after  this  local  meeting  the 
majority  of  the  engineers  held  a  meeting  and  organized  the  Associated 
Telephone  Engineers  for  the  purpose  of — 

Having  the  engineers  excluded  from  the  IUTW  and  thereby  regain  for  the 
engineers  as  professional  employees  the  right  to  bargain  individually  or 
collectively. 

Protecting  the  engineers  against  the  leveling  influence  of  unionism. 

Promoting  the  engineering  profession. 

(i)  After  the  IUTW  refused  to  accede  to  the  above  a  petition  was  submit- 
ted to  the  National  Labor  Relations  Board  for  investigation  and  certification 
of  representatives  pursuant  to  section  9  (c)  of  the  National  Labor  Relations 
Act.    A  hearing  was  denied  and  the  petition  was  dismissed. 

(/)   The  engineers  then  being  without  remedy  under  the  law,  were  left  no 

course  but  to  repeatedly  request  that  the  company  exclude  them  in  subsequent 

contract  negotiations  which  the  company  has  t"  date  failed  or  been  unable 

to  accomplish. 

3.  The  engineers  have  made  every  effort  as  noted  above  to  be  excluded  from  the 

above  bargaining  unit  for  numerous  valid  reasons,  some  of  which  follow: 

(a)  The  Handbook  of  Outside  Plant  Engineering  Practices  issued  hy 
the  company  contains  a  thorough  statement  of  the  responsibilities,  duties, 
experience,  and  education  required  by  the  engineers  to  perform  their  very 
important  function  in  the  company's  operation,  which  statement  is  attached 
hereto  as  exhibit  A  and  clearly  shows  that  any  employee  capable  of  perform- 
ing such  functions  is  a  professional  employee,  definitely  a  part  of  manage- 
ment and  certainly  not  in  the  same  employment  classification  as  craft 
workers. 

(b)  During  the  war  the  company  was  required  to  seek  authority  with 
reference  to  wages  of  the  craft  workers  from  the  National  War  Labor  Board 
but  sought  the  same  authority  as  to  engineers  from  the  Treasury  Depart-, 
ment  which  had  jurisdiction  over  professional,  administration  and  executive 
employees,  thus  admitting  the  improper  inclusion  of  the  engineer  in  the  craft 
union. 

(c)  The  engineers  have  been  bargained  as  a  craft  group  to  the  extent  that 
their  yearly  salary  is  approximately  $500  less  than  comparable  employees 
not  bargained  for  by  the  IUTW.  By  its  leveling  influences,  the  IUTW  has 
refused  larger  salary  increases  for  the  engineers  and  has  held  the  engineers 
to  the  same  salary  increase  as  the  craft  group. 

(f7>  The  majority  of  the  engineers  are  licensed  as  professional  engineers 
by  the  State  of  Illinois. 

(e)  The  engineers'  duties  are  entirely  different  than  those  of  the  other 
employees  in  the  unit ;  there  is  a  great  dissimilarity  in  compensation  and  a 
wide  difference  in  authority,  responsibility,  and  interest ;  the  tmining  is 
entirely  different  and  there  is  a  sharp  distinction  in  point  of  view  and  rela- 
tionship to  the  company  as  well  as  in  general  economic  interests.  The  nature 
of  the  work  performed,  the  close  relationship  with  the  management  of  the 
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company,  as  well  as  many  other  tacts  and  conditions  of  employment,  clearly 

distinguish  the  engineers  in  fund  ion  and  interest  from  the  other  employees 
in  the  IUTW  and  make  it  obvious  that  the  engineers  cannot  fairly  and 
properly  be  included  in  the  IUTW  but.  should  be  permitted  as  professional 
employees  to  bargain  individually  or  collectively  with  the  company. 

(/)   The  coercion  of  the  engineers  into  the  IUTW  could  also  be  applied 
by  other  unions  within  the  Illinois  Bell  Telephone  Co.  to  force  engineers  into 
membership  in  their  organization.     Members  of  Local  No.  134  of  the  American 
Federation  of  Labor  also  work  from  plans  issued  by  the  engineers  and  could 
demand  on  the  same  basis  as  the  IUTW  that  the  engineers  join  "their" 
union.     Also,  members  of  the  National  Federation  of  Telephone  Workers  in 
the  Illinois  Bell  Telephone  Co.'s  traffic  department  could  refuse  to  complete 
calls  through  plants  engineered  by  nonunion  engineers.     These  demands,  if 
enforced,  would  require  that  engineers  hold  membership  in  many  different 
unions.     With  membership  in  various  unions,  the  coercion  could  be  carried 
further ;  to  the  extent  that  the  type  and  amount  of  plant  designated  by  the 
engineers  could  be  governed  by  the  union  which  might  be  contrary  to  estab- 
lished sound   engineering  practices  and  principles  governing  plant  design 
and  would,  therefore,  prove  detrimental  to  good  business  operation. 
In  conclusion  the  engineers  respectfully  submit  that  for  the  reasons  above  set 
forth  they  are  improperly  being  included   in   a  bargaining  unit  which  cannot 
properly  and  equitably  represent  them  and  that  having  been  unable  to  obtain 
relief  under  present  law,  regulations,  and  procedure,  that  revision  should  be  made 
in  the  National  Labor  Relations  Act  to  make  it  possible  for  them  to  be  excluded 
from  the  above  bargaining  unit  and  determine  thereafter  whether  they  desire 
to  bargain  collectively  or  individually. 

Senate  bill  360  we  believe  will  adequately  protect  any  professional  employees 
from  attempts  in  the  future  to  include  them  with  nonprofessional  employees  in 
the  same  bargaining  unit,  provided  certification  is  nought  from  the  National 
Labor  Relations  Board.  But  we  believe  the  language  of  the  bill  should  be  clari- 
fied to  prevent  employers  from  voluntarily  including  professional  employees  in 
such  a  unit  as  was  done  in  the  case  herein  set  forth. 

We  also  submit  that  Senate  bill  360  should  also  provide  a  means  whereby 
present  professional  employees  included  in  a  unit  with  nonprofessional  employees 
can  be  disassociated  with  such  unit  by  appropriate  action  before  the  National 
Labor  Relations  Board. 
Respectfully  submitted. 

Associated  Telephone  Engineers. 
By  David  Campbell,  Jr.,  Chairman. 


Excerpted  Fkom  the  Handbook  of  Outside  Plant  of  Engineering  Practices 
Issued  By  American  Telephone  &  Telegraph  Co.,  and  Appearing  Therein 
as  Sections  8  and  9  on  Page  3 

telephone  engineering 

8.  Telephone  engineering  may  be  defined  as  the  study  and  prediction  of  the 
demand  for  telephone  service  and  the  study  and  planning  of  the  telephone  plant, 
its  use.  upkeep,  and  operation  required  to  economically  and  efficiently  meet  this 
demand.  This  object  can  be  attained  only  through  the  constant  cooperation  of 
those  engaged  in  the  several  specific  branches  of  telephone  engineering,  such  as 
commercial,  traffic,  building  and  equipment,  transmission,  and  outside  plant. 
It  is,  therefore.,  necessary  for  the  outside  plant  engineer  to  become  familiar  with 
the  duties  and  general  methods  of  operation  of  these  other  departments  whose 
work  is  so  closely  associated  with  his  own. 

The  mutual  dependence  of  the  several  branches  of  telephone  engineering  is 
illustrated  by  consideration  of  their  general  activities.  The  commercial  engineer 
studies  and  predicts  the  amount  and  distribution  of  the  company's  station 
growth,  giving  consideration  to  the  cost  of  plant  extension,  operation,  and  up- 
keep. The  traffic  engineer  studies  and  predicts  the  volume  of  distribution  of 
traffic  based  largely  on  the  predicted  station  growth,  and  determines  the  central 
office,  trunk  and  toll  facilities  required.  Guided  by  the  predictions  of  the 
commercial  and  traffic  engineers,  the  building,  equipment,  transmission,  and 
outside  plant  engineers  study  and  plan  the  plant  additions  and  rearrangements 
required  to  meet  the  predicted  growth. 
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9.  Outside  plant  engineering  consists,  of  the  study  and  planning  of  the  con- 
struction, use,  upkeep,  and  extension  of  the  outside  plant.  Since  practically 
all  communities  are  now  provided  with  telephone  facdities  of  some  kind,  this 
work  requires: 

(a)  The  preparation  and  maintenance  of  adequate  records  of  the  outside 
plant,  such  as  outlined  in  the  circular  on  outside  plant  engineering  records. 

i  b)  A  thorough  study  and  understanding  of  the  physical  condition  of  existing 
outside  telephone  plant  and  an  intimate  knowledge  of  the  extent  of  deterioration 
existent  in  such  plant  in  order  that  the  need  of  replacement  or  repair  of  any 
unit  or  group  of  units  may  be  anticipated  and  that  such  replacements  and  repairs 
may  he  made  as  are  necessary  to  insure  the  stability  of  service. 

(c)  A  thorough  study  and  understanding  of  the  capacity  and  working  efficiency 
of  existing  outside  plant  and  the  unused  facilities  available  for  the  connection  of 
prospective  subscribers'  stations,  trunk  and  toll  circuits,  so  that  additional  facili- 
ties may  be  provided  when  any  unit  reaches  its  maximum  fill  or  full  working 
capacity,  thereby  insuring  adequate  facilities  to  promptly  meet  the  demands  for 
service. 

(<l)  Study  and  supervision  of  the  use  of  the  outside  plant  so  as  to  improve  or 
maintain  its  efficiency  through  "proper  assignment  of  conductors  and  rearrange- 
ment of  facilities  to  meet  changes  in  development. 

Outside  plant  engineering  is  also  concerned  with  the  proper  extension  of  the 
outside  plant  which  requires: 

(e)  A  thorough  study  and  knowledge  of  the  growth  of  population  and  the 
trend  of  residential  and  industrial  development  in  the  various  communities 
served  by  the  telephone  company,  based  upon  independent  observation  and  upon 
predictions  by  the  commercial  engineering  forces,  so  that  the  telephone  company 
may  properly  add  to  and  extend  its  plant  wherever  demands  are  made  for  new  or 
augmented  service. 

(f)  Correlation  of  the  work  of  the  plant  department  as  a  whole  with  that  of 
other  departments  of  the  company  to  effect  an  economic  program  of  procedure. 

(g)  Cooperation  with  other  wire-using  companies  operating  in  the  same 
territory  in  the  joint  use  of  poles  and  other  supports  and  the  elimination  of 
unsatisfactory  maintenance  and  working  conditions,  and  other  remediable  inter- 
ferences, and  to  effect  a  more  economic  use  of  plant,  thus  creating  betterment  to 
service  and  generally  improve  highway  conditions. 

(70  The  development,  study,  and  economic  selection  of  plans  for  outside  plant 
extension  and  rearrangement  based  upon  a  knowledge  of  construction  practices, 
operating  methods,  transmission  requirements,  right-of-way  conditions,  and  com- 
pany routines. 

(0  The  preparation  of  detailed  plans  and  estimates  of  cost  for  the  consti  no- 
tion, reconstruction,  and  maintenance  of  outside  telephone  plant. 

(;)  Sufficient  inspection  of  both  completed  and  uncompleted  work,  tc  kiv  »w 
that  the  plans  have  been  or  are  being  properly  executed  from  both  the  coi  itrwe- 
tion  and  engineering  viewpoints,  and  to  determine  the  reasons  for  any  vari  tions 
between  actual  and  estimated  costs. 


Statement  Fkom  Leo  C.  Bonner,  Staff  Rkpkesentative,  United  Steelwokkeks 

of  America 

My  name  is  Leo  C.  Bonner  .  I  am  a  staff  representative  of  the  United  Steel- 
workers  of  America,  and  am  administering  the  affairs  of  local  union  1836  of 
the  Steelworkers  Union,  the  members  of  which  are  employees  of  the  Foster  Bros. 
Manufacturing  Co.,  of  Utica,  N.  Y.  I  have  been  the  union  representative  in  all 
negotations  with  the  Foster  Bros.  Manufacturing  Co. 

In  preparing  his  statement  for  your  committee  Townsend  Foster,  vice  president 
and  general  manager  of  the  Foster  Bros.  Manufacturing  Co.,  said  that  he  is  in 
the  bedding  industry  and  not  in  the  steel  industry,  and  of  the  many  materials 
they  use  in  making  their  bedding  products,  textile  is  the  dominant  material. 
Mr.  Foster  has  told  your  committee  that  they  manufacture  bedding  products, 
mattresses,  couches,  and  the  like.  What  he  did  not  tell  your  committee,  however, 
is  that  they  also  manufacture  metal  beds,  metal  cots,  aluminum  chairs,  and  the 
like,  and  that  the  union  at  no  time  has  taken  the  position  that  the  Foster  Bros. 
Manufacturing  Co.  is  a  basic  steel  company.  We  have,  however,  stated  that  they 
are  a  part  of  the  fabricating  industry,  based  upon  the  materials  used  in  the 
manufacture  of  their  products,  which  are  as  follows:    Square  tubing  steel,  round 
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tubing  steel,  panel  «tock  steel,  steel  casters,  angle  iron,  steel  wire  springs,  steel 
coil  springs,  wire  for  drawing,  steel  inner  springs  for  mattresses,  steel  fabric  for 
flat  springs,  steel  balecules,  and  steel  malleables. 

To  further  substantiate  our  argument  that  Foster  Bros.  Manufacturing  Co. 
Is  a  part  of  the  steel-fabricating  industry,  during  the  first  6  weeks  of  the  1946 
strike  at  the  plant  the  local  union  members  had  unloaded  17  boxcar  loads  of 
steel  at  the  request  of  the  railroad  company  who  were  badly  in  need  of  boxcars 
at  that  time. 

Mr.  Foster  said  that  since  the  union  came  into  his  plant  there  have  been 
numerous  short  work  stoppages,  and  that  in  1940  they  had  a  strike  which  lasted 
30  days  with  the  main  issue  being  the  closed  shop.  Prior  to  1940,  I  do  not  recall 
of  any  stoppages  at  the  Foster  Bros.  Manufacturing  Co.  and  the  30-day  strike  in 
1940  was  a  strike  for  a  wage  increase  and  not  for  a  closed  shop.  Now  after  10 
years  we  still  do  not  have  a  closed  shop  in  this  plant,  and  this  was  not  even  an 
issue  in  the  1946  strike  at  this  plant. 

Mr.  Foster  states  that  in  1940  his  employees  were  called  out  on  a  syrnpathy 
strike  with  the  employees  of  basic  steel.  Gentlemen  of  the  committee,  I  would 
like  to  call  your  attention  at  this  time  to  the  opening  of  the  prepared  address 
given  by  Townsend  Foster  to  his  employees  on  November  21,  1945  : 

"On  November  28,  the  National  Labor  Relations  Board  will  conduct  a  strike 
vote  in  this  plant.  You  will  be  called  upon  to  vote  'yes'  or  'no'  to  a  question 
which  may  be  phrased  something  like  this:  'Are  you  in  favor  of  authorizing  the 
officers  of  the  United  Steelworkers  of  America  to  call  a  strike  in  support  of  a 
demand  for  a  25-cent-an-hour  wage  increase?'  This  strike  vote  is  required 
because  the  United  Steelworkers  requested  it,  and  under  the  law,  it  must  be 
taken." 

The  strike  vote  was  taken  on  November  28  with  a  vast  majority  of  the  em- 
ployees voting  to  go  on  strike  if  their  demands  were  not  met. 

I  would  like,  at  this  time,  to  give  you  as  complete  a  picture  as  I  can  of  the 
negotiations  prior  to  and  during  the  strike. 

We  served  notice  on  the  company  as  per  the  terms  of  our  agreement  that  we 
wanted  to  reopen  the  contract  on  the  matter  of  wages.  Our  demands  in  the 
first  conference  with  the  company  were  25  cents  per  hour  and  at  that  time,  Mr. 
Foster  said  that  he  could  not  possibly  give  any  wage  increase,  that  he  was  losing 
money. 

In  our  next  conference,  Mr.  Foster  made  an  offer  of  8  cents  per  hour  and  told 
the  union  representatives  and  the  local  union  committee  that  they  could  take  it  or 
leave  it,  and  that  if  they  did  not  take  it,  he  was  going  to  Florida  and  for  the 
next  6  or  8  weeks  he  could  not  be  reached.  No  one  would  be  in  authority  to 
continue  negotiations  without  him.  For  your  information,  Mr.  Foster  went  to 
Florida. 

Mr.  Foster,  in  his  statement  to  your  committee  said  that  he  invited  the  assist- 
ance of  both  Federal  and  State  mediators  and  also  the  mayor  of  the  city  of  Utica 
to  settle  this  strike.  If  you  care  to  check,  you  will  find  that  it  was  not  Mr. 
Foster  or  the  company  but  the  director  of  the  United  Steelworkers  of  America, 
Mr.  Joseph  T.  McNichols,  who  called  upon  the  above  officials  for  their  assistance. 

Mr.  Foster  told  you  that  he  proposed  arbitration.  We  have  never  considered  a 
matter  as  vital  as  the  cost  of  living  arbitrable.  .  After  the  President  of  the  United 
States  of  America  and  Philip  Murray,  the  president  of  the  United  Steelworkers  of 
America,  ha  dagreed  to  an  18%-cent  per  hour  wage  increase  for  the  settlement  of 
the  strike,  we  immediately  changed  our  demands  with  the  Foster  Bros.  Manu- 
facturing Co.,  from  25  cents  per  hour  to  18%  cents  per  hour.  We  do  not  think  it 
makes  any  difference  whether  a  person  works  in  the  basic  steel  industry  or  the 
fabricating  industry  or  any  industry  in  the  United  States,  if  the  cost  of  living  has 
increased  18%  cents,  it  increases  for  workers  of  all  industries. 

After  about  10  weeks  of  idleness,  Mr.  Foster  offered  10  cents  per  hour.  After 
about  14  weeks  Mr.  Foster  offered  14  cents  per  hour.  Each  offer  as  it  was  made, 
was  presented  to  the  local  union  at  membership  meetings  with  the  members  voting 
unanimously  to  continue  on  strike  until  the  18%-cent  demand  was  met. 

The  only  other  stoppage  that  I  can  recall  since  1940  is  one  that  involved  lan- 
guage by  one  of  the  overseers  of  the  company  to  the  union  committee,  of  which 
one  of  the  committee  happened  to  be  a  young  girl.  When  it  was  reported  at 
one  of  their  local  union  meetings,  it  was  discovered  that  this  foreman  had  com- 
mLtted  this  offense  time  and  time  again  and  that  the  company  had  done  nothing 
to  correct  this.  They  voted  at  the  local  union  meeting  that  the  officials  of  the 
company  do  something  to  correct  this  condition  immediately  or  they  were  going 
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to  refuse  to  work  with  this  foreman.  After  a  3 -day  work  steppage,  the  company 
and  the  union  requested  the  War  Labor  Board  for  the  services  of  an  arbitrator. 
The  War  Labor  Board  appointed  an  arbitrator  who  handed  down  the  decision 
that  this  foreman  be  given  4  weeks  off  without  pay  and  the  company  should 
take  steps  when  he  returned  to  work  that  he  did  not  repeat  the  offense. 

In  view  of  the  foregoing  facts,  you  can  readily  see  that  the  employees  of  the 
Foster  Bros.  Manufacturing  Co.  were  not  forced  out  on  strike  or  called  out  on 
a  sympathy  strike,  but  voted  to  strike,  by  secret  ballot,  which  vote  was  conducted 
by  the  National  Labor  Relations  Board,  an  agency  of  the  United  States  Govern- 
ment. 

In  closing,  let  me  say  that  the  labor  troubles  a l  the  Foster  Bros.  Manufactur- 
ing Co.,  of  Utica,  N.  Y.,  namely,  the  two  strikes,  the  one  in  1940  and  the  one  in 
1946,  which  Mr.  Foster  refers  to  as  numerous  work  stoppages  since  the  union 
came  into  his  plant,  were  strikes  for  an  increase  in  wages  to  compete  with  the 
cost  of  living  and  not,  as  Mr.  Foster  says,  a  strike  for  the  closed  shop  or  a 
sympathy  strike. 

Thank  you. 


Letter  From  Hon.  C.  Wayeand  Brooks.  Unit™  Stvtks  Senator  From  the 

State  of  Illinois 

March  24,  1947. 
Hon.  Robert  A.  Taft, 

Chairman,  Senate  Committee  on  Labor  and  Public  Welfare, 
t>(  nate  Office  Building,  Washington,  D.  C. 

My  Dear  Senator  :  I  am  attaching  a  statement  prepared  by  the  National  As- 
sociation  of  Retail   Meat  Dealers,   Inc.,   Mr.  George   Dressier,   secretary   and 
treasurer,  in  the  hope  that  you  may  be  able  to  have  it  included  in  the  record  of 
hearings  before  your  committee. 
Yours  very  sincerely, 

C.  Wayiand  Brooks. 

On  behalf  of  the  National  Association  of  Retail  Meat  Dealers  and  its 
members  located  in  every  State  of  the  Union,  we  appeal  for  legislative  protec- 
tion against  intimidation  and  coercion  by  unscrupulous  and  overzealous  union 
organizers. 

A  practice  has  developed  in  recent  years  which  is  both  un-American  and  un- 
fair to  the  small  businessmen  throughout  the  United  States.  Union  organizers, 
in  attempting  to  build  their  organization  or  its  funds,  are  attempting  to  force  the 
individual  owners  of  small  business  into  unions,  collecting  dues  and  initiation 
fees  from  them. 

Unionism  and  the  organization  of  employees  has  done  a  commendable  job  in 
some  instances  and  the  workingman  has  derived  some  benefits  from  organized 
labor,  but  we  as  individual  store  owners  faihto  see  where  membership  in  a  trade- 
union  can  improve  our  hours  or  increase  our  wages  or  working  conditions  for 
the  shop  owner. 

Coercion  and  intimidation  are  two  of  labor's  most  powerful  weapons  and  are 
two  practices  which  are  very  difficult  to  obtain  evidence  against.  Suggestions 
of  difficulties  which  they  will  enforce  if  they  are  not  members  of  the  union  and 
even  actual  threats  are  used.  Attached  are  several  newspaper  clippings  which 
are  characteristic  of  the  abuses  which  I  have  reference  to  and  from  which  we 
need  the  protection  of  our  Government.  Further  evidence  is  also  on  record  in 
the  files  of  the  American  Conference  of  Small  Business  which  covers  the  same 
type  of  threats  to  other  lines  of  business  as  well  as  the  food  business — gasoline 
dealers,  dairy  store  operators,  paint  stores,  hardware  stores,  etc. 

Our  organization  wishes  to  emphasize  again  at  this  point  that  we  have  no 
objection  to  bargaining  with  labor  for  working  conditions  and  hours  for  the 
employees,  but  we  do  demand  protection  for  all  small  shop  owners  throughout 
these  United  States  against  unfair  and  illegitimate  persecution  by  organized 
labor.  This  is  not  only  necessary  for  the  protection  of  the  retailers  for  whom 
we  are  speaking  but  it  is  a  definite  need  to  protect  and  perpetuate  the  rights  of 
free  enterprise  and  freedom  of  trade  to  which  the  coming  generations  of  our 
country  are  entitled. 
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Statement  of  California   Packing   Corp.   Relative  to  the   National   Labob 

Relations  Act 

Under  the  present  national  labor  policy  the  balance  of  power  is  entirely  too 
one  sided  in  favor  of  labor  unions.  They  possess  enormous  power  against  em- 
ployers generally,  and  in  some  instances  even  against  State  and  Federal  Goveun- 
ments.  This  power  is  not  in  the  hands  of  the  workers  as  such  but  rather  in  the 
hands  of  professional  labor  leaders,  who  in  a  great  many  instances  have  used  it 
and  are  using  it  unethically  and  oppressively  against  the  workers  as  well  as  the 
employers,  and  to  the  detriment  of  the  general  public. 

It  is  suggested  that  this  condition  could  be  corrected  to  a  great  extent  by 
subjecting  labor  unions  to  the  same  restrictive  regulations  as  employers,  such 
as  the  antitrust  laws  and  the  laws  forbidding  yellow-dog  contracts,  blacklisting, 
and  importing  strike  breakers,  and  many  other  laws  aimed  only  at  the  em- 
ployer. 

The  following  specific  suggestions  for  changes  in  the  present  national  laws 
are  made  with  the  view  of  equalizing  power  between  employers  and  the  labor 
unions : 

1.  In  the  administration  of  the  law  it  should  be  provided  that  the  NLRB 
may  issue  cease  and  desist  orders  to  restrain  unions  as  well  as  employers  from 
committing  unfair  labor  practices.  Today,  only  employers  may  be  charged 
with  an  unfair  labor  practice.  If  the  unions  are  guilty  of  unfair  labor  practices, 
the  unions  and  their  members  should  be  denied  the  benefits  of  the  law,  such  as 
certification,  bargaining  rights,  etc. 

2.  The  use  of  coercion  or  intimidation  in  the  organization  of  employees  by 
either  unions  or  employers,  or  the  use  of  pickets  other  that  from  employees, 
should  be  prohibited  as  an  unfair  labor  practice. 

3.  Employees  as  individuals  or  as  members  of  any  group  appropriate  for 
collective  bargaining  should  be  free  to  choose  whatever  form  of  bona  fide 
labor  organization  they  believe  will  be  most  effective  in  their  circumstances  or  to 
remain  unorganized.  This  is  true  now,  but  the  act  should  be  amended  to  convey 
this  intent  more  clearly. 

4.  All  forms  of  union  security  should  be  outlawed.  This  means  that  all  forms 
of  union  security — closed  shop,  union  shop,  maintenance  of  membership,  prefer- 
ential hiring,  check-off,  etc.,  would  be  prohibited  by  law. 

5.  Compulsory  arbitration  should  not.  be  required  by  law. 

6.  Freedom  of  expression  when  not  accompanied  by  acts  or  statements  designed 
to  coerce,  intimidate,  discriminate,  or  threaten  should  be  assured  to  employers. 
During  the  past  year,  the  courts  and  the  NLRB  have  moved  in  this  direction  ; 
but  the  law  itself  should  more  clearly  convey  this  intent. 

7.  The  term  "employee"  in  the  act  should  be  clearly  defined  to  exclude  all 
persons  holding  supervisory  positions.  Similarly,  bargaining  with  organizations 
for  or  on  behalf  of  foremen  and  supervisors  should  not  be  required  under  the  act. 

8.  Cross  picketing,  mass  picketing,  sympathetic  strikes,  and  secondary  boycotts 
should  be  prohibited  in  the  law  as  unfair  labor  practices. 

9.  Any  strikes  about  the  selection  and/or  organization  of  bargaining  repre- 
sentatives should  constitute  an  unfair  labor  practice. 

10.  It  should  be  an  unfair  labor  practice  for  a  union  to  call  a  strike  without  an 
affirmative  vote  by  secret  ballot  of  a  majority  of  the  employees  of  the  unit  to  be 
struck.  If  the  employer  has  made  a  definite  offer  to  the  employees,  the  vote 
should  be  made  to  apply  to  such  offer,  either  by  making  it  a  part  of  the  ballot  or 
otherwise.  Before  a  strike  vote  is  taken,  union  demands  and  employer's  offer 
should  be  publicized.  It  shall  also  be  an  unfair  labor  practice  for  a  union  to  call 
a  strike  or  take  a  strike  vote  until  it  has  fully  submitted  to  the  employer  its 
statement  with  respect  to  all  disputed  issues  and  a  reasonable  opportunity  given 
the  employer  to  reply. 

11.  Employees  who  strike  in  violation  of  a  contract,  or  otherwise  illegally, 
shall  lose  their  seniority  rights,  and  the  employer  may  suspend  or  dimiss  them. 

12.  Unions  should  be  required  to  establish  procedures  for  the  peaceful  settle- 
ment of  jurisdictional  disputes.  Any  such  procedures  adopted  by  unions  in  indus- 
tries covered  by  the  act  should  be  registered  with  the  NLRB.  Any  jurisdictional 
strike  should  be  an  unfair  labor  practice. 

13.  In  the  interest  of  placing  some  curb  on  the  prosecutor,  judge,  and  jury 
aspects  of  NLRB's  administration  of  the  act  in  the  past,  the  courts  should  have 
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authority  iu  enforcement  cases  to  review  the  Board's  findings  of  facts  and  evi- 
dence. Enforcement  should  be  by  the  Attorney  General's  department  with  the 
NLRB  only  as  trial  court.  A  verified  complaint  should  be  filed,  witnesses  placed 
under  oath,  and  rules  of  evidence  followed. 

14.  Labor  organizations  should  be  subject  to  the  laws  in  restraint  of  trade, 
as  is  industry,  and  should  be  subject  to  suits  for  breach  of  contract. 

15.  Industry-wide  bargaining  should  be  prohibited  by  law. 


Letter  Fkom  Earl  Carroll,  Earl  Carroll  Thkatrk-Restaurant,   Holi  ywood, 

Calif. 

.March  15,  1047. 
Hon.  Joseph  H.  Ball, 

Setiate  Office  Building,  Washington,  D.  C. 

My  Dear  Senator  Ball:  I  thank  you  for  this  opportunity  to  present  the  follow- 
ing labor  union  abuse : 

At  the  Earl  Carroll  Theatre  in  Hollywood,  our  normal  orchestra  is  composed 
of  12  men  and  the  conductor.  On  March  4,  of  this  year,  "Spike"  Wallace,  the 
President  of  the  Los  Angeles  Musicians  Union,  Local  47,  arbitrarily  determined 
that  our  regular  orchestra  would  be  given  a  20-percent  increase  and  enlarged 
from  12  men  to  15  men  and  the  conductor.  We  agreed  to  the  20-percent  increase 
in  salary,  but  refused  to  hire  the  three  extra  men.  First,  because  we  did  not  deem 
them  necessary ;  second,  we  did  not  feel  that  the  future  business  would  warrant 
it;  and  third,  but  most  important,  we  thought  this  tyrannical  gesture  of  ordering 
union  members  into  bur  place  of  business,  despite  our  protestations,  struck  at 
the  very  foundation  of  Americanism.  When  these  three  extra  men  appeared  in 
our  orchestra  pit  Tuesday  evening,  March  4,  we  delivered  this  letter  to  Mr. 
"Spike"  Wallace : 

"So  that  there  will  be  no  misunderstanding,  I  wish  to  reiterate  the  statements 
I  made  to  you  and  Mr.  Lee  MacQuarrie  at  the  headquarters  of  your  union  Mon- 
day afternoon,  March  3,  1947. 

"On  behalf  of  my  firm,  I  agreed  to  pay  the  weekly  increase  in  salary  which  you 
demanded  for  your  members.  I  refused  to  agree  to  hire  more  than  12  men,  which 
is  all  I  deem  necessary.  The  three  additional  musicians  which  you  insist  upon 
our  hiring  against  our  wishes  are  not  necessary,  and  I  do  not  believe  that  the 
future  business  will  warrant  this  additional  overhead." 

Last  Sunday  night,  we  were  presented  with  a  bill  for  these  men's  services. 
They  were  to  be  paid  a  salary  similar  to  our  regular  orchestra  which  is  $120  a 
week — $300  a  week  for  the  three  of  them,  and  since  we  are  open  50  weeks  a  year, 
a  total  of  $18,000  annually  for  labor  we  did  not  hire  and  do  not  need.  We  paid 
$300  demanded  for  these  extra  men  and  simultaneously  delivered  the  following 
letter  to  the  musicians'  union  : 

"We  have  received  a  bill  for  the  services  of  the  following  three  musicians: 
Rene  Williams,  John  Petros,  and  Walter  Maurer. 

"We  call  your  attention  to  the  fact  that  this  bill  is  wholly  improper  for  the  fol- 
lowing among  other  reasons : 

"1.  We  do  not  require  the  services  of  said  parties  in  the  orchestra  at  the 
Earl  Carroll  Theatre-Restaurant. 

"2.  We  have  never  employed  said  parties  and  said  parties  are  rendering 
their  services  without  our  approval. 

"3.  On  March  4.  1947,  we  gave  written  notice  to  J.  K.  Wallace  of  the 
Musicians  Mutual  Protective  Association,  Local  47,  A.  F.  of  M.  to  the  effect 
that  said  three  additional  musicians  were  not  necessary  and  we  refused  to 
hire  said  parties. 

"Under  the  circumstances  we  submit  that  the  rendering  of  the  services  of 
said  three  parties  is  wrongful  and  that  there  is  no  obligation  on  our  part  to  pay 
for  the  same.  However,  we  are  delivering  our  check  for  the  amount  demanded 
as  we  have  no  alternative  under  the  circumstances  except  to  be  confronted  with 
a  strike  and  we  are  desirous  of  avoiding  the  hardship  which  would  be  caused 
to  a  great  number  of  our  employees  by  such  action. 

"The  delivery  of  our  check  should  not  be  construed  to  mean  that  we  agree  to 
the  wrongful  and  unlawful  procedure  in  causing  three  parties  to  work  against 
our  wishes  in  this  matter. 

"We  are  delivering  said  check  'under  protest'  and  with  full  reservations  of  all 
of  our  legal  rights." 
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Unless  some  legislation  is  passed,  we  shall  be  forced  to  continue  paying  these 
three  musicians  as  long  as  we  remain  in  business.  Furthermore,  now  that  I  have 
brought  this  condition  to  the  attention  of  Congress,  reprisals  will  be  in  order. 
Mr.  Petrillo,  if  the  normal  course  is  taken,  will  see  that  my  punishment  is  not 
punitive.  There  is  no  law  to  prevent  him  from  adding  3  more  musicians,  6  more, 
or  even  (10,  and  to  continue  in  business,  I  must  comply  or  close. 

I  believe  some  legislation  should  be  adopted  that  precludes  any  union  leader 
from  forcing  any  employer  to  hire  more  labor  than  he  really  needs.  I  believe 
it  should  be  unlawful  for  any  union  by  force  or  by  intimidation  to  coerce  or 
compel  anyone  to  employ  any  person  or  persons  in  excess  of  the  number  of  em- 
ployees needed  by  the  employer  to  perform  actual  services. 
Yours  very  truly, 

Earl  Carroll. 


Statement  of  Hugh  Stuart  Center,  Attorney  at  Law 

February  17,  1947. 

Mr.  Chairman  and  Members  of  the  Senate  Committee  on  Labor  and  Public 
Welfare  :  My  name  is  Hugh  Stuart  Center.  My  home  and  principal  place  of 
business  are  at  San  Jose,  Calif.  I  presume  to  bring  to  your  attention  certain 
union  abuses  which  are  possible  under  existing  laws  and  to  suggest  corrective 
legislation  on  the  basis  of  my  varied  experience  in  the  field  of  industrial  rela- 
tions as  an  employer,  as  counsel  for  other  employers,  and  as  a  representative  of 
the  United  States  Navy. 

During  the  last  16  years  as  an  attorney  I  have  had  occasion  to  represent  many 
clients  in  matters  involving  industrial  relations.  For  over  10  years,  as  part 
owner,  I  have  handled  such  matters  for  several  small  companies  engaged  in 
transportation  and  warehousing ;  these  include  the  Garden  City  Transportation 
Co.  of  San  Jose,  Calif.  From  January  2,  1942,  until  November  18,  1946,  I  was 
exclusively  engaged  in  the  field  of  industrial  relations  on  behalf  of  the  United 
States  Navy,  first  in  the  Office  of  the  Assistant  Secretary  of  the  Navy  at  Washing- 
ton, then  as  district  industrial  relations  officer  of  the  Twelfth  Naval  District; 
and  finally  as  officer  in  charge  of  all  Navy  industrial  relations,  including  labor 
relations,  supply,  and  utilization,  within  the  11  western  States.  This  assignment 
covered  civil-service  employees  at  Navy  shore  establishments  as  well  as  the 
private  labor  of  Navy  private  contractors. 

My  basic  premise  is  my  deep  conviction  that  all  labor  legislation  should  have 
as  its  prime .  objective  the  protection  of  the  general  public,  which  includes 
management  and  labor  as  well  as  the  "rest  of  us",  from  exploitation  by  any 
segment  of  the  general  public,  be  that  segment  management,  labor,  or  even  Gov- 
ernment itself.  This  objective  includes  provision  for  orderly  procedures  which 
will  tend  to  minimize  rather  than  aggravate  labor  unrest.  Such  labor  unrest 
invariably  leads  to  curtailment  or  complete  stoppage  of  production.  The  gen- 
eral public  has  a  very  real  stake  in  national  production  if,  as  I  believe,  over-all 
production  largely  determines  the  national  standard  of  living. 

Under  existing  legislation  can  irresponsible  or  unscrupulous  management  ex- 
ploit its  employees  to  the  public  detriment?  I  don't  think  any  witness  can  point 
to  an  instance  where  such  management  can  so  exploit  its  employees  without 
running  afoul  of  Federal  law,  including  unfair  labor  practices  under  the  Wagner 
Act.  Under  existing  law  can  an  irresponsible  or  unscrupulous  union  exploit 
management  to  the  public  detriment?  The  answer  unfortunately  is  "Yes." 
Let  me  give  you  an  example  that  illustrates  some  of  the  more  serious  union 
abuses  which  are  possible  under  existing  legislation. 

One  of  my  clients  is  Farmer  Bros.  Co.,  a  California  corporation  engaged 
in  the  manufacture  and  leasing  of  coffee  brewing  equipment  and  in  the  process- 
ing and  distribution  of  coffee  to  restaurants,  hotels,  and  similar  businesses.  Its 
customers  enter  into  written  contracts  with  Farmer  Bros,  by  the  terms  of 
which  the  company  installs  its  equipment  in  their  places  of  business  and  the 
customer  agrees  to  use  only  such  equipment  for  brewing  and  dispensing  Farmer 
Bros.'  coffee.  Farmer  Bros,  has  several  thousand  such  customers  in  the  State 
of  California.  It  engages  in  interstate  as  well  as  intrastate  commerce.  The  fact 
that  its  employees  have  never  seen  fit  to  organize  speaks  rather  highly  for  its 
industrial  relations  policies.  If  any  of  its  employees  have  union  affiliations,  the 
fact  has  never  been  brought  to  the  attention  of  management. 

Last  year  agents  of  the  International  Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen,  and  Helpers  of  America,  which  I  shall  hereafter  call  the  "union", 
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called  upon  Farmer  Bros.  Co.,  which  I  shall  hereafter  call  the  company,  and 
demanded  a  closed-shop  contract  covering  all  of  the  company's  employees.  The 
company  refused  to  sign  such  a  contract  unless  the  union  first  obtained  certi- 
fication by  the  National  Labor  Relations  Board  that  the  union  represented  a 
majority  of  the  company's  employees.  At  the  time  management  pointed  out 
that  if  it  signed  a  collective  bargaining  agreement  with  a  union  which  did 
not  in  fact  represent  a  majority  of  its  employees,  that  it  would  be  guilty  of  an 
unfair  labor  practice  under  the  Wagner  Act,  which  organized  labor  has  pleased 
to  call  its  "Magna  Charta."  Knowing  that  it  did  not  have  a  single  member 
in  the  company's  employ,  the  union  refused  to  request  a  NLRB  election  and 
under  the  existing  rules  of  the  Board,  management  has  no  right  to  request 
an  election  where  only  one  union  is  involved,  even  though  that  union  is  at 
the  time  demanding  a  closed-shop  contract. 

When  the  company  remained  firm  in  its  determination  not  to  violate  the 
Wagner  Act  by  entering  into  a  "back  door"  contract  which  would  have  the 
effect  of  coercing  its  employees  to  accept  representation  by  a  union  not  of  their 
own  choosing,  the  union  threatened  and  did  bring  economic  force  to  bear  both 
on  the  company  and  upon  its  employees,  by  picketing  its  operations  and  by 
picketing  those  of  its  customers  who  refused  to  desist  from  using  Farmer  Bros, 
equipment  and  coffee  as  required  by  their  written  contracts. 

In  the  furtherance  of  the  threatened  application  of  economic  force  against  the 
company,  union  agents  called  upon  the  company's  customers  and  threatened 
them  as  follows : 

"You  must  stop  using  Farmer  Bros,  coffee.  Farmer  Bros,  is  unfair  to  organ- 
ized labor.  Don't  buy  anything  from  them  and  don't  use  their  equipment.  We 
don't  want  to  cause  you  any  trouble.  We  have  no  'beef  with  you,  but  if  you 
don't  make  this  change,  we  will  picket  your  place  of  business  and  then  no  one 
else  will  deliver  to  you  and  your  help  will  quit.  If  you  don't  want  to  lose  your 
customers,  you  have  3  days  in  which  to  comply  with  this  demand.  Here  is  a  list 
of  the  firms  from  which  you  can  get  supplies  to  substitute  for  those  you  now 
get  from  Farmer  Bros." 

Please  bear  in  mind  that  the  company's  employees  had  not  seen  fit  to  or- 
ganize ;  that  there  was  no  labor  dispute  between  the  company  and  its  employees ; 
that  there  was  no  labor  dispute  between  the  company's  customers  and  their 
employees ;  and  that  the  sole  objective  of  the  union's  application  of  economic 
force  was  to  force  the  company  to  coerce  its  employees  in  violation  of  the  Wagner 
Act.  What  Federal  law  presently  protects  the  general  public,  including  the  com- 
pany, its  customers,  their  employees  and  their  customers  from  the  union's  actions? 
I  know  of  none. 

My  suggestions  as  to  possible  corrective  legislation  which  would  prevent  such 
union  abuses  are  as  follows : 

1.  Organizational  strikes  should  be  declared  to  be  illegal  and  to  be  unfair- 
labor  practices  under  the  Wagner  Act.  If  a  union  does  in  fact  represent  the 
majority  of  a  group  of  employees,  the  law  presently  provides  orderly  procedure 
by  which  the  rights  of  the  employees  can  be  enforced.  There  should  be  protection 
provided  to  the  general  public,  including  management  and  its  employees,  from 
unions  who  have  the  mistaken  notion  that  they  own  a  vested  interest  in  every 
employee. 

2.  Jurisdictional  strikes  should  be  declared  to  be  illegal  and  to  be  unfair- 
labor  practices  under  the  Wagner  Act.  In  addition  the  NLRB  should  be  author- 
ized to  establish  orderly  procedure  to  resolve  any  conflict  in  jurisdictional  claims 
of  unions.  Such  procedure  might  well  involve  organized  labor  providing  a 
"Landis"  to  resolve  such  disputes  free  and  clear  of  union  politics. 

3.  Secondary-boycott,  hot-cargo,  and  symapthy  sti'ikes  should  be  declared  to 
be  illegal  and  to  be  unfair-labor  practices  under  the  Wagner  Act.  These  indirect 
applications  of  economic  force  are  obviously  unfair  because  they  exert  pressure 
on  employers  and  their  employees  who  have  no  labor  dispute.  Moreover,  the 
effect  of  secondary-boycotts,  hot-cargo,  and  sympathy  strikes  can  be  so  far- 
reaching  and  so  costly  to  the  general  public  that  they  cannot  be  justified.  Why 
should  you  and  I  have  our  "arms  twisted"  because  Joe  and  Bill  are  engaging  in 
a  slugfest  down  the  street? 

4.  Legislation — separate  from  the  Wagner  Act — should  expressly  provide  that 
managements  are  entitled  to  injunctive  relief  if  a  union  resorts  to  an  organi- 
zational strike,  to  a  jurisdictional  strike,  to  a  sympathy  strike,  to  secondary- 
boycotts,  and/or  to  hot  cargo.  Prevention  is  so  much  better  than  cure — particu- 
larly when  the  cure  is  at  best  a  judgment  for  damages  which  can't  be  collected. 
If  the  courts  are  competent  to  deal  with  the  lives,  liberties,  and  property  rights 


LABOR  RELATIONS  PROGRAM  2139 

of  the  general  public,  I  believe  they  can  be  trusted  to  grant  injunctive  relief  in 
proper  cases,  even  if  a  union  happens  to  be  a  party. 

5.  Violations  of  an  unfair-labor  practice  by  a  union  should  authorize  the 
NLRB  to  suspend  the  rights  of  the  union  and  its  members  under  the  Wagner  Act. 

6.  Parent  unions  such  as  the  "internationals"  and  their  subsidiaries  should 
be  required  to  incor  orate  as  a  prerequisite  to  having  any  rights  under  the 
Wagner  Act.  A  union  represents  itself  to  be  most  substantial  when  it  solicits 
membership  or  demands  a  contract ;  it  becomes  almost  ethereal  when  any  attempt 
is  made  to  require  it  to  live  up  to  the  law,  to  abide  by  its  contracts  or  to 
account  to  its  membership. 

7.  Parent  unions,  such  as  the  "internationals"  and  their  subsidiaries  should 
be  required  to  register  with  the  NLRB,  as  public  records,  their  current  officers 
and  business  agents  as  a  prerequisite  to  having  any  rights  under  the  Wagner  Act. 
The  reason  for  this  requirement  is  the  same  as  for  recommendation  6  above. 

8.  Legislation  against  combinations  in  restraint  of  trade  should  be  amended 
to  especially  include  unions.  Collusive-price  fixing  between  unscrupulous  man- 
agements and  unions,  the  national  railroad  strike,  the  shipping  tie-up,  the  coal 
crisis  all  witness  that  labor  unions  should  be  included  in  the  definition  of  "all 
persons." 

With  changes  in  its  membership  the  National  Labor  Relations  Board  is  appar- 
ently at  last  becoming  aware  that  there  can  be  a  management  side  to  a  labor 
dispute.  However,  it  might  be  well,  to  protect  against  a  change  of  attitude  by 
reason  of  further  changes  in  membership  on  the  Board,  to  expressly  state  in  the 
Wagner  Act  certain  provisions  for  the  protection  of  both  employer  and  employees. 
Among  these  are  the  following : 

(a)  Express  statement  of  the  Board's  present  policy  of  recognizing  the 
right  of  an  employer  to  express  his  views  on  labor  matters  to  his  employees, 
so  long  as  his  words  and  acts  do  not  constitute  "intimidation"  or  "coercion." 
Just  conceivable  employees  might  conclude  the  employer  was  right  and 
the  union  wrong. 

(6)  Express  repudiation  of  the  Board's  '"captive  audienfce  doctrine^" 
While  it  may  or  may  not  be  good  salesmanship  for  a  management  to  insist 
that  its  employees,  on  company  time,  listen  to  its  views  on  labor  matters, 
such  action  certainly  does  not  constitute  "intimidation"  or  "coercion." 

(c)  Express  provision  that  at  any  time  after  an  average  complement  of 
employees  have  been  hired,  an  employer  is  privileged  to  secure  a  NLRB 
determination  of  the  representative  status  of  a  union,  upon  a  showing  that 
the  union  has  demanded  a  contract  or  that  the  union  or  unions  involved  have 
had  a  reasonable  opportunity  to  present  their  case  for  affiliation  to  his  em- 
ployees. Membership  drives  take  the  minds  of  both  management  and  labor 
from  their  work.  Management  should  have  a  right  to  "get  it  over  with"  so 
long  as  the  rights  of  his  employees  are  protected. 

(d)  Express  statement  of  the  Board's  present  policy  that  once  a  determi- 
nation has  been  made  with  reference  to  representative  status,  no  further 
determination  will  be  made  for  at  least  1  year.  When  a  determination  has 
been  made,  both  management  and  its  employees  should  be  permitted  for  at 
least  a  year  to  concentrate  on  their  real  excuse  for  being — production. 

In  conclusion,  the  situation  appears  hopeful.  The  imperfections  in  existing 
legislation  can  be  easily  remedied.  On  the  whole  management  has  not  testified 
that  it  wishes  to  be  permitted  to  "fight  fire  with  fire."  On  the  contrary,  most 
management  witnesses  have  recognized  the  need  for  regulation  in  the  public 
interest  and  have  only  urged  that  unions  be  regulated  to  the  same  degree  as 
management.  What  is  the  attitude  of  organized  labor?  From  my  many  contacts 
with  both  leadership  and  "rank  and  file,"  I  am  convinced  that  the  overwhelming- 
majority  in  organized  labor  will  welcome  changes  such  as  I  have  suggested.  Most 
union  abuses  result  from  labor  leaders  fearing  that  they  will  lose  their  positions 
of  leadership  unless  they  take  every  possible  advantage  under  the  law.  They 
would  prefer  that  the  law  did  not  permit  their  present  license.  Many  would  so 
testify  were  it  not  for  their  advocates'  fear  of  losing  the  "good"  by  admitting  the 
"bad."  On  the  other  hand  the  rank  and  file  seek  protection  from  certain  union 
leadership  and  they  have  learned  the-sad  lesson  that  as  part  of  the  general  public 
they,  too,  "pay  the  bill"  for  the  losses  in  production  which  result  from  strike 
action.  Both  management  and  labor  will  welcome  corrective  legislation  which 
will  tend  to  minimize  rather  than  increase  labor  unrest. 

Respectfully  submitted. 

Hugh  Stuart  Center. 
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Letter  op  James  A.  Cobb,  Attorney  at  Law 

Cobb,  Howard  &  Hates, 
Washington  !h  D.  C,  March  6,  1947. 
Hon.  Philip  R.  Rodgers, 

Clerk,  Committee  on  Labor  and  Public  Welfare, 

United  States  Senate,  Washington,  D.  C. 

Dear  Mr.  Rodgers  :  A  request  was  made  by  me,  through  Mr.  Perry  W.  Howard, 
to  the  Honorable  Robert  A.  Taft,  chairman  of  the  Committee  on  Labor  and  Public 
Welfare,  to  testify  on  the  problem  of  labor  relations.  I  am.  greatly  sorry  that 
the  request  was  made  so  late  that  the  opportunity  will  not  be  mine  so  to  do. 
However,  pursuant  to  a  letter  from  Mr.  Taft,  received  this  morning,  I  am 
transmitting  herewith  some  of  the  suggestions  I  desire  to  place  before  the 
committee. 

I  feel  it  is  most  important  that  an  amendment  should  be  added  to  the  bill  to  in 
some  measure  protect  the  rights  of  coloi  ed  laborers.  It  will  be  noted  that  among 
a  large  number  of  the  crafts  affiliated  with  the  A.  F.  of  X..  the  Negro  is  not 
permitted  to  become  members  thereof.  Notwithstanding,  these  crafts  which  do 
not  permit  Negroes  to  become  members  thereof,  represent  them  as  bargaining 
agents.  As  a  result,  some  of  the  most  important  jobs,  such  as  firemen  and  brake- 
men,  and  other  jobs  held  by  Negroes  on  the  railroads,  have  been  taken  away  from 
them  without  notice  or  an  opportunity  for  them  to  protest.  In  a  great  many  in- 
stances we  have  gone  into  court  respecting  this  particular  situation,  and  in  some 
cases  have  won  out  in  the  lower  court,  but  in  the  case  of  the  Brotherhood  of 
Raikvay  Steamship  Clerks  et  al  v.  United  Transport  Service  Employees  of 
America  et  al  the  Supreme  Court  of  the  United  States  held  that  the  courts  were 
without  jurisdiction  to  interfere  or  change  the  situation,  the  result  being  that  all 
over  the  country,  and  including  the  United  States  Court  of  Appeals  for  the  Dis- 
trict of  Columbia,  a  large  number  of  cases  were  dismissed. 

I  am  enclosing  herewith  the  opinion  of  our  court  of  appeals  and  invite  your 
attention  especially  to  the  concurring  opinion  of  Chief  Justice  Groner,  and 
request  that  it  be  incorporated  into  the  record. 

In  order  to  rectify  this  situation  I  am  suggesting  the  following  amendments  to 
the  labor  act : 

First.  That  the  National  Labor  Relations  Board  and  all  of  its  agencies  and 
representatives  should  be  expressly  prohibited  from  recommending,  certifying, 
or  designating  any  craft  union,  plant  union,  or  subdivision  thereof,  or  any  union 
of  an  international  labor  orgaization  or  of  a  national  labor  organization,  or  any 
subdivision  thereof  as  the  sole  bargaining  agency  for  any  group  of  employees, 
if  the  prposed  bargaining  agent  or  agency  through  rules,  regulations,  proposi- 
tions, customs,  or  undei-standings  refuse  to  grant  membership  to  persons  other- 
wise qualified  for  membership  therein  because  said  persons  are  not  members 
of  the  white  race. 

Second.  That  in  any  instance  where  the  National  Labor  Relations  Board  or 
any  of  its  agents  or  representatives  as  heretofore  certified  as  a  sole  bargaining 
agent,  such  an  organization  or  unit  thereof  as  is  referred  to  in  "First"  above,  the 
National  Labor  Relations  Board  shall  recall  its  certification,  and  after  hearing 
refuse  a  further  certification  to  said  bargaining  agency  if  the  Board  finds  that 
the  practices  contained  in  "First"  supra  exist. 

Third.  If  any  labor  organization  or  unit  thereof  discriminates  against  em- 
ployees who  would  otherwise  be  eligible  for  membership  except  because  of  race, 
the  employees  so  discriminated  against  shall  have  the  right,  power,  and  authority 
to  form  an  independent  unit  which  unit  so  formed  if  designated  by  a  majority  of 
employees  discriminated  against,  shall  constitute  the  sole  amLexclusive  bargain- 
ing unit  for  all  the  said  employees  discriminated  against. 

Fourth.  The  National  Labor  Relations  Board  shall  be  expressly  prohibited 
from  recommending,  designating,  or  certifying  as  exclusive  bargaining  agency  any 
labor  organization,  unit,  or  subdivision  thereof  which  after  hearing  has  been 
found  to  have  coerced  or  intimidated  employees  into  joining  the  same. 

This  seems  to  me  simply  elemental  justice.  Also  in  this  connection  I  sug- 
gest that  in  certain  instances  where  the  situation  is  most  flagrant,  as  in  this 
particular  case  and  others  I  could  cite,  that  the  Federal  courts  be  given  juris- 
diction to  review  the  matters  in  question.  I  have  no  hesitancy  in  saying  that  the 
boards  that  administer  these  acts  have  not  been  fair  to  the  Negro,  and  will  not 
be  fair  unless  the  Congress  writes  the  law  so  plain  that  it  might  not  be  gotten 
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around,  even  by  a  prejudiced  board,  and  the  courts  have  an  opportunity  to  review 
the  findings  of  the  boards. 

Again  regretting  the  fact  that  no  opportunity  has  been  had  to  persons  of  color 
to  present  this  phase  of  the  labor  situation  to  the  committee,  I  am. 

Very  respectfully  yours  , 

James  A.  Cobb. 
P.  S. :  See  Easley  v.  Betts  (161  Kan.  459,  169  Pa.  2d  831). 
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COLUMBIA 
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Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees,  and  George  M.  Harrison,  Individually  and  as 
Grand  President  of  the  Brotherhood  of  Steamship  Clerks,  Freight  Han- 
dlers, Express  and  Station  Employees,  appellants,  v.  United  Transport 
Service  Employees  of  America,  in  Its  Own  Right  and  as  the  Actual  and 
Legally  Designated  Representative  of  the  "Red  Cap"  Employees  of  the 
Saint  Paul  Union  Depot  Company,  et  al.,  appellees 

appeal  from  the  district  court  of  the  united  states  for  the  district  of 

columbia 

Argued  June  17,  19-13.     Decided  August  2,   1943 

Mr.  Willard  II.  McEwen,  with  Whom  Messrs.  Edward  C.  Kriz  and  Frank  L. 
Mulholland  appeared  on  the  brief,  for  appellants. 

Mr.  James  A.  Cobb,  with  whom  Messrs.  Perry  W.  Howard  and  George  E.  C. 
Hayes  appeared  on  the  brief,  for  appellees. 

Before  Groner,  C.  J.,  Miller,  Associate  Justice,  and  Eicher,  Chief  Justice 
of  the  United  States  District  Court. 

Eicher,  C.  J.  District  Court:  This  appeal  calls  for  the  interpretation  of  the 
collective-bargaining  mechanics  of  the  Railway  Labor  Act. 

About  45  station  porters  (red-caps)  in  the  employ  of  the  Saint  Paul  Union 
Depot  Company,  Saint  Paul,  Minnesota,  after  organizing  as  a  local  chapter  of 
the  appellee,  the  United  Transport  Service  Employees  of  America,  (hereinafter 
called  "United"),  a  labor  union  composed  of  "Red-Cap"  employees  of  various 
railroads  and  terminal  stations  throughout  the  United  States,  applied  to  their 
employer  for  the  execution  of  a  working  and  wage  agreement,  and  joined  with 
"The  United"  in  requesting  recognition  of  "The  United"  as  their  bargaining 
agent.  Upon  refusal,  first  on  the  ground  that  "Red-Caps"  were  not  regarded  as 
"employees"  by  the  Interstate  Commerce  Commission,  and  later  because  the 
rights  of  the  "Red-Caps"  were  covered  by  a  previously  executed  working  agree- 
ment with  the  appellant,  the  Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employees  (hereinafter  called  the 
"Brotherhood")  the  services  of  the  National  Mediation  Board  (hereinafter 
called  the  Board)  were  invoked  to  investigate  the  dispute  over  said  representa- 
tion. The  Board  dismissed  the  application  on  the  ground  that  station  porters 
"are  part  of  the  craft  or  class  of  clerical,  office,  station,  and  storehouse  employees 
and  not  a  separate  class  or  craft  for  the  purposes  of  the  Railway  Labor  Act" 
and  that  "No  dispute  over  representation  has  been  found  by  the  Board  to  exist 
among  the  craft  or  class  of  *  *  *  (such)  employees  in  the  service  of  the 
company." 

This  action,  brought  by  United  and  five  of  the  employees  suing  as  representa- 
tives of  the  others,  similarly  situated,  to  review  said  dismissal  order,  followed, 
the  Brotherhood  intervening  as  a  defendant.  The  Court  below  granted  the 
relief  prayed  for,  and  adjudged  the  dismissal  order  of  the  Board  to  be  void  and 
ineffective,  the  "Red-Caps"  to  be  a  separate  and  distinct  class  or  craft,  and 
required  the  Board  to  certify  the  appellee,  "LTnited",  to  the  Saint  Paul  Union 
Depot  Company  as  the  bargaining  agent  for  the  "Red-Caps"  in  its  employ. 

From  said  judgment  the  Board  perfected  no  appeal,  and  the  intervening 
Brotherhood  is  the  sole  appellant.  In  Brotherhood  of  Railroad  Trainmen  v. 
National  Mediation  Board,  66  App.  D.  C.  375,  we  also  reviewed  an  order  of 
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the  Board,  and  here  as  there  the  question  is  "whether  the  decision  of  the 
Board  *  *  *  was  a  mistake  of  law  so  clearly  erroneous  as  to  make  the 
decision  arbitrary." 

Before  considering  the  statute,  we  deem  it  appropriate  to  summarize  some 
conceded  facts : 

(1)  The  working  agreement  entered  into  in  1921  between  the  Saint  Paul 
Union  Depot  Company  and  employees  represented  by  the  Brotherhood  did 
not  list  station  porters  or  "Red-Caps."' 

(2)  As  late  as  1938  the  General  Superintendent  of  the  Depot  Company 
took  the  position  that  the  Saint  Paul  "Red-Caps"  were  not  employees 
within  the  terms  of  the  Railway  Labor  Act  because  they  had  not  yet  been 
held  by  the  Interstate  Commerce  Commission  to  be  employees. 

(3)  After  they  were  held  by  the  Interstate  Commerce  Commission  to  be 
employees  the  Depot  Company  took  the  position  that  the  "Red-Caps"  were 
covered  by  the  working  agreement  with  the  Brotherhood  entered  into  in  1921. 

(4)  The  Saint  Paul  "Red-Caps"  have  at  no  time  designated  the  Brother- 
hood as  their  bargaining  agent,  but  have  in  fact  unanimously  so  designated 
the  United. 

(5)  The  Board  has  recognized  the  United  as  craft  organization  acting  for 
"Red-Caps"  either  by  actual  certification  to,  or  through  knowledge  of  exe- 
cuted agreements  with,  upwards  of  twenty-one  railroads  and  station  com- 
panies. 

(6)  The  Board  found  that  the  Saint  Paul  "Red-Caps"  devote  a  preponder- 
ance of  the  time  to  "Red-Cap"  or  station  porter  service  as  distinguished  from 
janitor  or  custodial  service. 

(7)  The  Saint  Paul  "Red-Caps"  are  all  colored  and  because  of  this  are 
not  eligible  for  membership  in  the  Brotherhood. 

(8)  No  election  has  been  at  any  time  held  at  which  the  Saint  Paul 
"Red-Caps"  have  had  the  opportunity  to  vote  for  a  bargaining  agent. 

Turning  to  the  controlling  statutory  provisions,  we  quote  from  the  Railway 
Labor  Act,  as  follows :  From  U.  S.  C.  A.,  Title  45,  Sec.  152,  fourth  paragraph, 
"Employees   shall   have  the   right    to   organize   and    bargain    collectively 
through  representatives  of  their  own  choosing.    The  majority  of  any  craft 
or  class  of  employees  shall  have  the  right  to  determine  who  shall  be  the  rep- 
resentative of  the  craft  or  class  for  the  purposes  of  this  chapter.    No  carrier, 
its  officers  or  agents,  shall  deny  or  in  any  way  question  the  right  of  its  em- 
ployees to  join,  organize,  or  assist  in  organizing  the  labor  organization  of 
their  choice,  and  it  shall  be  unlawful  for  any  carrier  to  interfere  in  any  way 
With  the  organization  of  its  employees.     *     *     *"     [Emphasis  supplied.] 
From  Section  152  aforesaid,  Ninth  paragraph : 

"If  any  dispute  shall  arise  among  a  carrier's  employees  as  to  who  are  the 
representatives  of  such  employees  designated  and  authorized'  in  accordance 
with  the  requireme?iis  of  this  chapter,  it  shall  be  the  duty  of  the  Mediation 
Board  *  *  *  to  investigate  such  dispute  and  to  certify  *  *  *  the 
name    *    *    *    of  the    *    *    *    organization    *    *    *    designated    *    *     * 

*  *  *  In  such  an  investigation  the  Mediation  Board  shall  be  authorized  to 
take  a  secret  ballot  of  the  employees  involved  or  to  utilize  any  other  appro- 
priate method  of  ascertaining  the  names  of  their  duly  designated  and  author- 
ized representatives  in  such  manner  as  will  insure  the  choice  of  representa- 
tives by  the  employees  without  interference,  influence,  or  coercion  exercised 
by  the  carrier."     [Emphasis  supplied.] 

From  Title  45,  aforesaid,  Section  151,  Fifth  paragraph  : 

"The  term  employee  as  used  herein  includes  every  person  in  the  service 
of  the  carrier  *  *  *  who  performs  any  work  defined  as  that  of  an  em- 
ployee    *     *     * :    in   the   orders   of   the   Interstate  Commerce   Commission 

*  *  *  ;  Provided,  however,  that  no  occupational  classification  made  by  order 
of  the  Interstate  Commerce  Commission  shall  be  construed  to  define  the  crafts 
according  to  which  railway  employees  may  be  organized  by  their  voluntary 
action,  nor  shall  the  jurisdiction  or  powers  of  such  employee  organizations  be 
regarded  as  in  any  way  limited  or  defined  by  the  provisions  of  this  chapter, 
or  by  the  orders  of  the  commission."     [Emphasis  supplied.] 

It  will  be  observed  that  Congress  granted  employees  certain  positive  rights, 
both  affirmative  and  negative  in  character.  They  have  the  right  to  organize  and 
bargain  collectively  through  representatives  of  their  own  choosing,  which  carries 
the  corollary  that  the  right  to  organize  is  essential  to  the  right  to  bargain  coller- 


LABOR  RELATIONS  PROGRAM  2143 

tively.  And  yet  the  employees  in  the  case  at  bar  are  ineligible  to  organize  with 
the  only  labor  union  that  their  employer  will  recognize  as  their  bargaining  agent. 
Again,  the  majority  of  any  craft  or  class  shall  have  the  right  to  determine  who 
shall  be  their  representative,  which  means  the  majority  of  the  votes  cast  at  an 
election,  provided  a  majority  of  those  eligible  to  vote  have  participated. 
(Virginian  Ry.  v.  System  Federation^  300  U.  S.  515).  Clearly,  this  implies  a 
right  in  each  employee  to  participate  as  a  member  of  a  craft  or  class,  in  such 
determination.  Bur  the  employees  in  the  case  at  bar  have  had  their  representa- 
tive designated  for  them  by  their  employer  without  even  the  opportunity  to 
exercise  the  right  of  being  in  the  minority  or  to  fail  to  vote  if  they  should  so 
choose.  Still  again,  employees  have  the  right  to  be  in  no  way  questioned  in 
their  choice  of  labor  organization.  The  employers  refusal  in  this  case  to  deal 
with  the  only  labor  organization  these  employees  could  join  and  that  they  did 
designate  as  their  representative  certainly  violates  both  the  spirit  and  the  letter 
of  the  Fourth  paragraph  of  Section  152. 

Following  such  refusal  and  when  the  powers  of  the  Mediation  Board  are 
invoked,  we  find  in  the  Ninth  paragraph  of  Section  152  that  the  mediation  duties 
imposed  on  the  Board  are  directed  to  "disputes  *  *  *  as  to  who  are  the 
representatives  *  *  *  designated  and  authorized  in  accordance  icith  the 
requirement*  of  this,  chapter." 

Thus  the  Mediation  Board  is  enjoined  to  perform  its  duties  in  the  light  of 
all  rights,  express  or  implied,  that  are  preserved  to  employees  by  the  Act.  A 
further  significant  directive  to  the  Board  is  found  in  the  Fifth  paragraph  of 
Section  151  where  it  is  declared  that  even  an  order  of  the  Interstate  Commerce 
Commission  shall  be  given  no  weight  in  defining  "the  crafts  according  to 
which  railway  employees  may  be  organized  by  their  voluntary  action." 

We  are  convinced  that  the  Mediation  Board,  when  its  good  offices  were 
invoked  in  this  case,  was  called  upon  to  do  more  than  to  reach  a  decision  on 
a  mere  issue  of  fact,  which,  if  supported  by  evidence,  would  be  conclusive  upon 
the  Courts.  To  say  in  a  vacuum  that  the  Saint  Paul  "Red  Caps",  historically 
or  by  definition  or  both,  belong  to  the  same  craft  or  class  as  station  laborers, 
even  tho'  less  than  half  of  their  time  is  devoted  to  janitor  or  custodial  work, 
is  one  thing.  To  say  it  in  the  light  of  the  resultant  deprivation  of  rights  pre- 
served to  them  by  the  statute,  is  quite  another  thing.  It  is  a  mixed  question 
of  law  and  fact  that  presents  itself  for  solution.  If  the  factual  decision  arrived 
at  is  found  to  be  contrary  to  law,  it  is  the  duty  of  the  Courts  so  to  declare. 

In  Brotherhood  of  R.  R  Trainmen  v.  National  Mediation  Board,  66  App.  D.  C. 
375,  while  conceding  the  Board's  large  discretionary  powers  in  the  conduct  of 
elections  for  the  appointment  of  representatives  between  the  carrier  and  the 
craft,  this  Court  said  (page  379)  :  "If  the  matter  of  intent  alone  is  to  be  adopted 
as  the  test,  we  should  hesitate  to  hold  that  an  emergency  conductor  whose  service 
time  on  the  railroad  is  spent~50  per  cent  as  conductor  and  50  per  cent  as  brake- 
man  should  not  be  classified,  for  the  purposes  of  agreement  making,  as  a  con- 
ductor." This  observation  is  pertinent  to  the  conceded  fact  in  the  case  at  bar 
that,  the  preponderant  service  of  the  employees  was  as  "Red  Caps"  or  station 
porters. 

The  opinion  of  this  Court  in  National  Federation  of  Railway  Workers  v.  Na- 
tional Mediation  Board,  71  App.  D.  C.  2.16,  is  without  bearing  on  the  issue  pre- 
sented to  us  in  the  instant  case  The  coach  cleaners  there  concerned  were 
deprived  of  no  statutory  rights,  by  either  the  government  or  their  employers. 
The  designated  representative,  it  is  true,  was  a  labor  organization  to  which  some 
of  the  coach  cleaners  could  not  belong,  but  it  became  the  designated  representa- 
tive because  a  majority  of  the  coach  cleaners  voted  for  it  and  it  could  continue 
only  so  long  as  they  desired  it. 

We  are  constrained  to  hold,  therefore,  that  the  Board  misinterpreted  the 
law  applicable  to  the  facts  in  this  case  and  that  its  order  dismissing  appellee's 
application  to  be  certified  as  the  bargaining  agent  for  the  employees  concerned, 
was  contrary  to  law. 

Full  recognition  is  accorded  to  the  necessarily  large  discretion  vested  in  the 
administrative  agency  in  determining  the  occupational  boundaries  that  compre- 
hend a  craft  or  a  class.  If,  as  suggested  in  the  Board's  opinion,  the  employees 
concerned  were,  in  fact,  merely  a  minority  group  of  an  established  craft  or 
class  that  did  have  a  voice  in  the  determination  of  policy  for  the  entire  craft  or 
class,  who  are  seeking  without  statutory  reason  to  set  themselves  up  as  a  separate 
craft  or  class,  the  problem  presented  to  us  would  be  easy  of  solution  and  we 
might  in  good  conscience  join  the  Board  in  its  admonition  that  there  be  more 
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cooperation  between  the  complaining  employees  and  the  members  of  the  inter- 
vening brotherhood.     In  other  words,  that  they  both  go  and  sin  no  more. 

As  we  have  pointed  out,  however,  the  record  raises  questions  of  law  and  fact 
that  deserve  better  than  cavalier  disposition  by  both  the  administrative  and 
the  courts,  and  the  parties  are  entitled  to  have  them  determined  in  accordance 
with  the  due  processes  of  the  law. 

The  judgment  of  the  district  court  is  correct  and  is  therefore  affirmed. 

Groner,  C.  J.,  concurring:  As  I  think  the  decision  here  turns  upon  a  single 
point,,  wholly  unaffected  by  any  of  the  questions  which  ordinarily  are  to  be  found 
in  controversies  over  the  selection  of  a  bargaining  agent  for  crafts  or  classes 
of  railway  employees,  I  have  thought  it  desirable  to  express  my  views  on  the 
subject  separately. 

The  case  arises  out  of  a  quarrel  between  two  national  railway  labor  unions 
as  to  which  is  entitled  under  the  provisions  of  the  Railway  Labor  Act  to  rep- 
resent, for  collective-bargaining  purposes,  a  group  of  45  Negro  employees  of 
St.  Paul  Union  Depot  Co.,  carried  on  that  company's  roster  as  station  porters. 
After  full  hearing,  the  National  Mediation  Board,  whose  services  had  been 
properly  invoked,  found  in  favor  of  the  Brotherhood  of  Railway  &  Steamship 
Clerks,  one  of  the  parties  to  the  contest,  and  held  that  since  the  porters  were 
formerly  considered  by  the  Depot  Co.  as  part  of  the  craft  or  class  of  clerical, 
office,  station,  and  storehouse  employees  represented  by  the  brotherhood  and  not 
as  a  separate  craft  or  class  which,  within  the  intent  of  the  act.  is  capable  of 
speaking  for  itself  or  choosing  its  own  representative,  the  established  order  of 
things  should  be  continued. 

On  petition  to  review,  the  district  court  reversed  the  Board  and  decided  the 
contest  in  favor  of  the  other  party,  United  Transportation  Employees  of  America 
(Red  Caps).  In  reaching  this  conclusion  the  court  found  as  a  fact  that  the 
majority  of  the  porters'  time  was  served  in  red-cap  service;  that  they  were  not 
members  of  brotherhood  and  had  not  designated  it  as  their  bargaining  agent : 
that  as  a  separate  craft  or  class  in  the  circumstances  then  existing  they  were 
entitled  to  make  their  own  designation  and,  having  unanimously  indicated  and 
desired  to  have  United  as  their  bargaining  agent,  the  Board  should  certify 
accordingly. 

The  essential  facts  are  not  in  dispute  and  show  that  the  porters  are  and  have 
long  been  regularly  employed  at  the  railroad  station  in  St.  Paul  and  their  time 
and  pay  divided  between  what  is  considered  red-cap  work  and  custodial  work; 
the  former  consuming  about  5  hours  of  their  daily  time,  the  latter  about  3  hours, 
and  their  wages  computed  on  an  hourly  basis,  some  being  paid  for  3  hours  a  day, 
others  for  longer,  and  all  receiving  the  balance  of  their  income  from  gratuities 
from  passengers  using  the  railroad  station. 

United  is  a  national  union  of  red-cap  station  employees  of  many  American 
railway  companies  and  the  45  men  employed  by  the  Depot  Co.  comprise  a  local 
chapter  of  that  union.  Individually  and  as  members  of  that  organization  they 
duly  requested  the  Depot  Co.  to  enter  into  a  working  agreement  with  United  in 
their  behalf,  and  when  this  was  denied  invoked  the  mediation  of  the  Board. 
Considered  in  the  light  of  these  facts,  the  single  question,  as  I  view  the  matter, 
is  whether  the  porters  who  at  one  time  were  regarded  by  the  Depot  Co.  as 
custodial  employees  and  for  lack  of  a  better  classification  considered  by  it  as 
within  the  ambit  of  employees  represented  by  the  brotherhood  and  dealt  with 
accordingly,  should  now  and  for  all  time  be  compelled  against  their  consent  to 
remain  subject  to  that  jurisdiction  in  their  relationships  with  their  employer. 
In  one  of  the  earlier  appeals  from  the  Board,1  involving  a  contest  between  a  rail- 
way conductors'  union  and  a  brakemen's  union,  in  which  the  question  was  whether 
brakemen  (who  were  also,  in  the  exercise  of  their  seniority,  part-time  conductors) 
were  entitled  to  vote  in  the  election  of  a  bargaining  representative,  we  said  that 
the  amount  of  time  consumed  in  the  one  service  as  against  the  other  might  prop- 
erly be  considered  in  determining  the  question,  and  we  indicated  that  we  should 
be  slow  to  hold  that  a  part-time  conductor,  whose  service  time  on  the  railroad  is 
spent  50  percent  as  conductor  and  50  percent  as  brakeman  was  not  entitled  -to  be 
considered,  for  bargaining  purposes,  a  conductor.  But  I  think  that  neither  that 
question  nor  the  question  of  the  precise  or  exact  meaning  of  the  words  "craft  or 
class"  and  of  whom  they  shall  be  composed,  needs  to  be  decided  in  this  case. 
And  this  for  the  reason  that  here  there  is  admitted  to  exist  a  totally  different 
situation   from  any  contemplated  by  the  act,  and  which,  so  far  as  I  know,   is 

1  Brotherhood  of  Railway  Trainmen  v.  The  National  Med.  Board,  88  F.  (2d)  757. 
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unique.  And  this  grows  out  of  the  fact,  as  we  have  seen,  that  the  brotherhood, 
designated  by  the  Board  as  the  bargaining  agenl  of  the  porters,  is  a  white  organ- 
ization which  does  not  permit  membership  by  the  colored  employees  of  the  rail- 
roads. As  a  result,  the  effect  of  the  action  of  the  Board  is  to  force  this  particular 
group  of  employees  to  accept  representation  by  an  organization  in  which  it  has 
no  right  to  membership,  nor  right  to  speak  or  be  heard  in  its  own  behalf.  This 
obviously  is  wrong  and,  if  assented  to,  would  create  tin  intolerable  situation. 
That  the  rules  of  the  brotherhood  make  Negroes  ineligible  to  membership  is  not 
a  matter  which  concerns  us,  but  that  the  brotherhood,  in  combination  with  the 
employer,  should  force  on  these  men  this  proscription  and  at  the  same  time  insist 
that  brotherhood  alone  is  eutitled  to  speak  for  them  in  the  regulation  of  their 
hours  of  work,  rates  of  pay,  and  the  redress  of  their  grievances  is  so  inadmissible, 
so  palpably  unjust,  and  so  opposed  to  the  primary  principles  of  the  act  as  to 
make  the  Board's  decision  upholding  it  wholly  untenable  and  arbitrary.  The 
purpose  of  the  act,  as  is  apparent  on  its  face,  and  as  has  been  recognized  and 
confirmed  by  the  Supreme  Court  and  this  court  in  many  decisions,  is  to  insure 
freedom  of  choice  in  the  selection  of  representatives.  While  it  is  true  that  this 
purpose  has  been  held  to  yield,  when  necessary,  in  the  interest  of  uniformity  of 
classification  in  accordance  with  established  custom,  nothing  in  the  act  nor  in 
its  construction  by  the  courts  can  be  found  to  justify  such  coercive  action  as  to 
force  upon  any  class  of  employees  representation  through  an  agency  with  whom 
it  has  no  affiliation  nor  right  of  association.  It  is,  therefore,  of  no  consequence 
that  the  porters  were  at  one  time  dependent  upon  Brotherhood  as  their  spokesman 
with  the  railroad,  for  that  never  was  a  trusteeship  of  their  own  making.  To 
perpetuate  it  by  law  would  be  to  impose  a  tyranny  in  many  respects  analogous 
to  "taxation  without  representation."  And  if  anything  is  certain,  it  is  that  the 
Congress  in  passing  the  act  never  for  a  moment  dreamed  that  it  would  be  con- 
strued to  diminish  the  right  of  any  citizen  to  follow  a  lawful  vocation  on  the 
same  or  equal  terms  with  his  neighbor.  In  this  view,  to  enforce  the  Board's 
decision  would  be  contrary  to  both  the  word  and  spirit  of  our  laws. 


Letter-  of  Cuyler  Coleman,  President,   Michigan   Council  for   Independent 

Unions 

Battle  Creek,  Mich.,  February  28,  1947- 
Re :  statement  of  Michigan  Council  for  Independent  Unions. 
United  States  Senate, 

Committee  on  Labor  and  Public  Welfare. 

Honorable  Sirs  :  As  requested  by  your  chairman,  through  Mr.  Philip  R. 
Rodgers,  clerk,  I,  speaking  authoritatively  for  our  affiliation  of  unions,  the  Michi- 
gan Council  for  Independent  Unions,  am  submitting  our  views  and  comments 
dealing  with  the  present  general  problem  of  labor  relations. 

Outlined  below  are  several  points  of  action  recommended  by  our  unions  which 
we  believe,  if  enacted,  will  become  constructive  toward  relieving  many  of  the 
presently  existing,  unpleasant  conditions,  now  so  unacceptable  to  our  unions,  to 
the  public  and  to  its  welfare.  On  pages  following  our  several  recommended 
suggestions  you  will  find  our  comments  supporting  them. 

Suggestion  No.  1. — Your  committee  should  recommend  that  independent  unions 
have  equal  representation  with  the  CIO  and  AFL  on  every  State  and  National 
agency  dealing  with  labor  laws  and  services. 

Suggestion  No.  2. — Pickets  and  picketing  should  be  limited  to  only  the  workers 
employed  by  the  company  to  become  affected ;  outlaw  jurisdictional  strikes  and 
secondary  boycotts  and  strikes. 

Suggestion  No.  3. — Strike  votes  should  be  taken  on  the  property  of  the  com- 
pany to  become  affected. 

Suggestion  No.  4. — No  strike  shall  become  legal  until  after  a  minimum  of  two- 
thirds  of  the  workers  involved  have  voted  to  strike. 

Suggestion  No.  5. — Grant  industry  more  freedom  of  speech  and  define  more 
clearly  where  unfair  labor  practices  begin. 

Suggestion  No.  6. — Permit  the  matter  of  closed  shop  and  other  varieties  of 
union  security  to  remain  a  matter  for  union  and  management  to  settle.  However, 
"\ve  do  recommend  that  75  percent  of  all  workers  affected  must  vote  to  adopt  such 
condition  before  being  made  a  legal  part  of  a  contract. 

Suggestion  No.  7. — Provide  that  no  union,  regardless  of  number  of  members,  is 
legally  entitled  to  bargain  with  management  until  after  a  State  or  National 
labor  board  election  has  been  held  and  the  appropriate  unit  received  certification. 
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This  will  curtail  the  brow-beating  practice  of  organizing  employers  instead  of 
organizing  employees. 

Suggestion  No.  8. — Provide  that  no  person  shall  lose  his  right  to  work  for 
refusing  to  pay  his  union  an  assessment  to  be  used  in  supporting  a  political 
party  or  advancing  the  interest  of  un-American  activities  not  of  his  choice. 

Suggestion  No.  i). — Foremen  unions  must  not  be  within  the  jurisdiction  of  the 
Wagner  Act  nor  under  the  administrative  powers  of  the  National  Labor  Relations 
Board. 

Suggestion  No.  10. — Prohibit  the  practice  of  unions  bargaining  for  special  as- 
sessments, taxes  or  bonuses  being  placed  on  commodities  or  luxuries,  for  union 
welfare  purposes,  which  are  eventually  paid  by  the  consumers. 

Suggestion  No.  11. — Portal-to-portal  pay.  On  this  subject  we  only  submit  our 
comments,  found  on  pages  following. 

I  trust  that  my  comments  and  suggestions,  dealing  with  this  vital  and  widely 
discussed  subject — unionism  and  labor-management  relations — which  your  com- 
mittee is  now  investigating,  will  be  accepted  as  an  lamest  and  sincere  effort  to 
assist  in  clearing  up  a  situation  that  may  become  worse  if  present  conditions 
remain  unchanged.  I  am  firmly  convinced  that  all  expressions  contained  in  this 
brief  are  the  accepted  expressions  of  every  independent  union  member  in  America. 
I  could  add  with  considerable  assurance  and  facts  that  a  majority  of  the  rank 
and  file  in  the  unions  of  the  CIO  and  AFL  would  also  subscribe  to  them  if  fear 
of  doing  so  could  be  eliminated. 

We  of  the  independent  union  movement  do  not  relish  the  idea  of  having  re- 
strictions or  compulsion  placed  on  labor  or  labor  unions — but  if  such  measures 
are  enacted,  our  membership  can  remain  quite  peaceful  in  mind  with  the 
thought  that  they  were  not  responsible  for  the  creation  of  them. 

It  is  presumed  that  your  committee  will  find  no  comments  or  suggested  remedies 
written  here  that  you  have  not  heard  before.  Therefore,  my  efforts  will  be 
directed  only  toward  emphasizing  certain  points  already  providing  food  for 
thought  and  argument.  I  shall  try  to  not  bore  your  committee  by  making  too 
many  hostile  attacks  against  opposing  unions  or  Government  officials  who  stand 
accused  of  neglecting  many  important  moves  surrounding  labor-management  re- 
lations. Nor  will  I  pretend  to  be  crying  on  your  shoulder  hoping  for  sympathy, 
protection,  and  support  of  our  independent  unions  and  their  movement.  I  shall 
offer  but  one  remedy  for  this  present  disturbing  and  unhealthy  condition,  and  I 
shall  try  to  point  out  reasons  why  I  believe  our  remedy  will  cure  many  of  the 
present  ills. 

Basically,  that  remedy  is  this:  Permit   America's  know-how  to  go  to  work. 

America's  know-how  has  built  the  greatest  Nation  on  earth.  It  did  so.  not  be- 
cause of  restrictions  and  compulsions,  but  by  the  use  and  application  of  several 
different  basic  elements.  Below  I  will  mention  six  different  elements  which  I  am 
convinced  are  most  essential  to  union  policy  and  labor-management  relations. 
Without  their  adoption  and  complete  application  the  present  unrest  may  con- 
tinue unhampered. 

(1)  Establishment  of  constructive  policies  by  unions. 

(2)  Winning  and  holding  favorable  public  sentiment. 

(3)  Unions  must  dedicate  themselves  to  freedom  of  enterprise. 

(4)  Unions  must  observe  the  freedom  of  human  right. 

(5)  There  must  be  clean  competition  between  unions. 

(6)  Government  must  defend  equality  for  all  unions. 

At  this  point  I  will  accuse  the  leaders  of  the  AFL  and  CIO  of  failing  to 
adhere  to  any  one  of  the  six  points.  I  shall  also  accuse  the  administration  in 
Washington,  since  the  enactment  of  the  Wagner  Act  and  up  to  recent  weeks, 
of  failing  to  live  up  to  the  requirements  of  point  6.  The  failure  of  Washington 
to  practice  point  fi  is  hindering  the  development  of  know-how  in  unions  and  col- 
lective bargaining.  It  has  not  given  equal  rights  to  independent  unions  with  the 
CIO  and  AFL,  who  are  on  Government  agencies. 

I  shall  boastfully  state  that  independent  unions  and  their  millions  of  mem- 
bers are  complying  fully  with  all  of  the  above  points.  The  only  exceptions  are  in 
cases  where  violators  of  them  are  obstructing  independent  union  progress. 

Independent  unions  have  too  often  been  called  company-dominated.  The  ac- 
cusers call  them:;  Ives  the  American  Federation  of  Labor  and  the  Congress  of 
Industrial  Organizations.  It  is  agreed  that  there  are  some  manufacturers  who 
try  to  control  their  workers  by  encouraging  them  to  form  some  sort  of  an  associa- 
tion, using  for  a  purpose  a  mutilated  form  of  collective  bargaining.  But  the 
percentage  of  that  type  of  an  industrialist  is  fast  dwindling — perhaps  we  will 
never  be  completely  rid  of  them  all. 
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A  vast  majority  of  independent  unions  consider  themselves  more  as  a  sales 
organization  than  just  a  union.  They  regard  their  leaders  as  sales  managers  on 
whom  they  depend  to  sell  their  services  for  the  greatest  possible  amount  of 
money.  Independent  union  leaders  do  realize  that  they  represent  the  workers' 
welfare  and  financial  income.  They  are  also  interested  in  where  and  how  labor 
spends  its  wages.  They  urge  labor  to  use  budget  systems  and  calculate  their 
incomes  on  an  annual  basis  rather  than  weekly.  In  a  plant  where  1,000  workers 
are  employed,  the  annual  income  may  be  around  $2,500,000.  That  is  a  huge  sum 
of  money  over  which  to  assume  some  responsibility,  maintain  it  at  high  level 
a  nd  to  urge  its  careful  spending. 

Independent  unions  do  not  feel  that  they  can  browbeat  their  employers  in 
order  to  obtain  more  for  their  services — any  more  than  they  would  expect  their 
employers  to  browbeat  their  customers  into  paying  higher  prices  for  the  products 
manufactured.  They  recognize  the  necessity  of  establishing  security  and  confi- 
dence between  themselves  and  their  employers.  That  attitude  and  policy  causes 
their  opponents  to  term  them  "company  dominated." 

Outlined  below  are  several  suggestions  which  your  committee  should  consider 
with  grave  seriousness : 

Suggestion  No.  1 

Independent  unions  must  have  representation  on  every  )iational  and  State  board 
or  agency  dealing  with  labor  laws  and  services. — Not  many  years  ago  the  only 
labor  voice  in  the  Department  of  Labor  was  that  of  the  AFL.  Soon  after  the 
inception  of  the  CIO,  that  tinion,  too,  was  permitted  to  select  representatives  to 
the  Department  of  Labor.  At  the  time  the  CIO  was  granted  its  request,  it 
did  not  have  25  percent  as  many  members  as  now  belong  to  independent  unions. 

The  AFL  and  CIO  do  not  speak  for  all  American  labor — nor  do  their  policies 
and  conduct  agree  with  those  of  all  labor,  including  huge  portions  of  their  own 
membership.  The  policy  and  conduct  of  those  two  unions  are  so  similar  that 
they  view  labor  relations  and  policies  through  one  pair  of  eyes.  It  is  most  injuri- 
ous to  the  development  and  application  of  unions'  "know-how"  and  to  the  pro- 
gress of  other  acceptable  union  policies,  when  those  two. unions  monopolize  labor's 
voice  in  the  Department  of  Labor. 

One  of  the  major  weapons  and  obstacles  used  against  the  progress  of  inde- 
pendent unions  and  their  policies  is  the  constant  reminding  that  they  are  not 
recognized  by  our  Government — meaning  of  course  that  they  have  no  voice  in 
Washington.  Such  statements  are  very  impressive  to  workers  whom  the  CIO 
and  AFL  are  seeking  to  organize  into  unions. 

Many  times  during  the  past  years  when  independent  unions  approached  the 
Labor  Department  asking  for  representation,  they  have  been  asked,  "Who  is 
your  spokesman?"  "Why  do  you  wish  representation?"  "Is  it  for  organizational 
purposes?" 

It  is  true  that  independent  unions  do  not  have  a  national  spokesman.  They 
are  not  organized  on  a  national  basis,  although  in  nearly  every  State,  independ- 
ent unions  affiliate  together,  meet  in  convention,  exchange  ideas,  information, 
and  improve  on  their  policies.  There  has  been  great  headway  made  toward 
setting  up  a  national  committee  and  maintaining  a  national  office  in  which  it  can 
install  capable  and  necessary  spokesmen.  But  under  no  circumstances  are  the 
independent  unions  inclined  to  surrender  any  of  their  rights  to  conduct  its  own 
local  affairs  and  establish  patterns  suitable  to  the  communities  in  which  they  are 
employed. 

Should  the  Department  of  Labor  or  the  Administration  make  an  announce- 
ment that  independent  unions  shall  now  be  represented  in  the  various  departments 
and  on  the  various  boards  and  agencies,  your  committee  can  rest  assured  that 
independents  from  all  over  the  Nation  will  march  to  a  central  meeting  place  and 
in  convention,  select  from  their  ranks  men  of  ability  whom  they  can  trust  to  be- 
come their  spokesmen. 

If  anyone  in  Washington  is  alarmed  that  independent  union  representation 
might  assist  in  organizational  work,  we  might  answer  by  saying,  "so  what?" 
Others  might  say  that  granting  such  a  reqcest,  for  such  a'purpo-se,  might  be  an 
act  of  God.  Should  independents  be  refused  representation,  then  it  may  require 
many  acts  of  Congress  to  protect  labor's  freedom  in  the  future. 

It  might  be  remembered  that  many  high  ranking  citizens  have  commented  that 
the  Wagner  Act  was  made  to  order  for  the  CIO.  Most  certainly  to  the  CIO  it 
was  members  and  dollars  from  Heaven.  Up  until  a  couple  of  years  ago  the  theme 
song  of  the  CIO  organizers  was,  "your  President  wants  you  to  join  a  union." 
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For  the  ready  convenience  of  your  committee  we  shall  outline  below  the 
"popular  vote"  registered  in  NLRB  elections  during  the  last  quarter  of  1946. 

204,106  workers  were  eligible  to  vote. 

30,985  did  not  vote. 

48,443  voted  for  no  union. 

19,982  voted  for  independent  unions. 

48.246  voted  for  the  AFL. 

56,564  voted  for  the  CIO. 

1,732  elections  were  directed  by  the  NLRB. 

427  groups  voted  no  union. 
Independent  unions  participated  in  but  134  elections.     Had  they  participated 
in  the  remaining  1,598  elections,  and  had  the  popular  trend  continued  through- 
out, the  Nation  would  have  been  stunned  by  a  great  display  of  independent  u»ion 
preference. 

You  will  agree  that  the  unrecognized  union  movement  did  very  well  during 
those  months. 

We  have  been  told  that  if  the  independent  unions  were  given  representation  in 
Washington  it  would  require  a  huge  expansion  of  department  personnel.  Others 
have  told  us  that  departments  and  agencies  can  become  too  large  to  function 
efficiently.  If  labor-management  problems  are  serious  matters,  then  trifles  such 
as  expanding  departments  should  not  be  a  consideration  for  refusing  our  in- 
dependent union  request.  As  the  department  now  exists,  there  is  but  one  labor 
voice  and  one  labor  policy,  and  this  does  not  agree  with  all  American  labor. 
Therefore,  if  America's  know-how  is  to  go  to  work,  one  voice  must  not  monopolize 
those  important  positions. 

If  the  policies  and  conduct  of  the  CIO  and  AFL  were  completely  accepted  by 
all  labor  all  through  the  Nation,  your  committee  would  not  be  debating  and 
searching  cures  for  labor-management  relations'  ills  this  date. 

Suggestion  No.  2 

Picketing  is  an  expression  of  speech,  it  must  not  be  prohibited. — We  do,  how- 
ever, agree  that  there  should  be  a  lawful  definition  of  what  constitutes  a  picket, 
and  picketing.  We  recommend  that  all  persons  be  prohibited  from  picketing  a 
plant  except  those  who  are  actually  on  the  pay  roll  of  the  affected  plant.  The 
presence  of  sympathy  pickets  on  picket  lines  have  caused  untold  abuse.  Inde- 
pendent unions  and  shops  with  whom  they  are  contracted  have  been  a  popular 
point  of  attack  by  pickets  who  are  members  of  opposing  unions  and  employed  in 
other  plants.  Outlawing  of  jurisdictional  and  secondary  boycotts  and  strikes 
will  stop  this  nonconstructive  practice. 

Suggestion  No.  8 

Strikes  should  not  become  legal  until  after  two-thirds  of  all  workers  involved 
vote  for  the  strike. — Reasons  for  our  recommendation  are  outlined  under  Sug- 
gestion 4. 

Suggestion  No.  4 

Strike  votes  should  be  taken  within  the  boundaries  of  the  plant  affected. — It  has 
been  the  custom  in  the  past  for  management  to  assume  the  attitude  that  strike 
votes  were  the  business  of  the  union  and  should  not  be  executed  on  company 
property.  That  attitude  contains  much  merit,  but  it  also  makes  a  contribution 
to  a  great  evil.  Under  present  circumstances  it  is  necessary  to  install  polling 
places  at  various  distances  from  the  plant — many  times  in  CIO  headquarters. 
It  is  remembered  that  when  strike  votes  were  taken  by  the  large  auto,  steel,  and 
coal  industries'  unions  newspaper  headlines  blared  the  words.  "Workers  Vote 
100  Percent  to  Strike"  or  "Workers  Vote  99  Percent  to  Strike."  Actually,  upon 
investigation  it  was  learned  that  only  14  to  20  percent  of  the  total  workers  af- 
fected cast  their  votes. 

There  are  many  reasons  why  such  small  percentages  of  workers  vote  to  strike. 
It  has  been  noted  that  the  only  people  making  appearances  in  and  about  polling 
places  are  union  members  who  desire  the  strike  vote  to  win — and  woe  be  it  to 
anyone  who  looks  like  he  might  vote  against  a  strike. 

m  In  the  average  shop,  there  is  one  steward  for  each  25  workers.  That  steward 
knows  the  thoughts  running  through  the  minds  of  the  workers  under  him.  With 
great  accuracy  he  can  estimate  a  strike  vote  before  it  is  east. 

Wore  it  compulsory  that  strike  votes  be  taken  within  the  factory  involved, 
nearly  every  worker  would  cast  a  vote  and  a  true  expression  from  the  masses 
would  be  obtained. 
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Suggestion  No.  5 

Independent  union  members  voice  their  xoillingness  to  permit  changes  in  the 
Wagner  Act  granting  a  wider  range  of  expression  of  speech  on  the  part  of  man- 
agement.— That  appears  to  be  a  strange  statement  coming  from  a  union.  But 
;is  we  have  mentioned  before,  independent  unions  do  have  different  policies  than 
those  of  our  opponents.  This  point  will  probably  be  one  of  the  hardest  for  your 
committee  to  alter  satisfactorily  to  all  concerned. 

The  muzzling  of  speech  as  outlined  by  the  Wagner  Act  opens  the  door  for  a 
multitude  of  unfair  labor  practice  charges.  Violations  by  the  use  (if  speech  are 
easy  to  commit.  Most  such  violations  have  been  committed  unintentionally.  The 
most  trifling  utterance  can  be  picked  up  and  form  the  basis  of  an  unfair  practice 
charge.  During  the  last  quarter  of  1946,  there  were  1,228  charges  of  unfair  labor 
practices  placed  against  management.  A  huge  portion  of  these  complaints  were 
because  of  management  talking  out  of  turn.  These  1,228  charges  are  included 
in  a  back-log  of  5,065  cases  now  before  the  NLRB  awaiting  disposition. 

Speech  is  so  muzzled  that  a  complaining  union  can  actually  obtain  false  affida- 
vits and  make  them  stick  as  evidence  in  National  Labor  Relations  Board  hearings. 
Thousands  of  such  charges  have  caused  the  NLRB  an  excessive  and  unnecessary 
burden. 

Our  independent  union  policies  are  such  that  we  believe  an  employer  has  as 
much  right  to  state  his  preference  for  a  union  as  he  does  to  state  his  preference 
for  a  supplier  of  material.  Of  course,  some  sort  of  a  yardstick  must  be  adopted 
that  will  measure  a  statement  of  choice  from  an  outright  case  of  intimidation  and 
coercion. 

If  industry  is  given  the  freedom  to  express  a  preference  of  a  union,  we  firmly 
believe  that  the  CIO  and  AFL  would  make  every  attempt  possible  to  get  them- 
selves on  the  preferred  list.  Under  that  condition,  America's  know-how  can  be 
at  work. 

It  isn't  believed  that  industry  today  would  state  a  choice  for  any  particular 
union  because  of  any  financial  considerations.  We  feel  that  industry  views  a 
union  as  some  sort  of  service  which  he  is  about  to  engage.  And  if  he  can  engage 
a  dependable  and  efficient  service,  he  is  willing  to  pay  a  fancy  price  for  it. 

Suggestion  No.  6 

Closed  shop — union  shop — maintenance  of  membership  and  check-off. — When 
the  administration  in  Washington  decides  to  encourage  competition  in  unions, 
the  above  four  subjects  may  become  relieved  of  many  existing  abuses.  By  that 
we  mean  recommend  that  independent  unions  have  representatives  in  the  various 
Government  agencies  dealing  with  labor  services. 

It  is  doubtful  that  a  sweeping  pattern  or  law  can  be  written  prohibiting  com- 
pulsory membership  in  a  union,  and  apply  it  throughout  the  Nation.  We  feel  that 
closed-shop  conditions  could  exist  successfully  in  rare  cases.  The  method  should 
be  permissible  to  shops  and  unions  recognized  as  having  highly  skilled  trades  and 
crafts  and  where  there  is  close  cooperation  between  unions  and  the  management 
in  the  matter  of  engaging  new  workers  and  training  apprentices.  Then  such 
conditions  would  work  effectively  only  in  communities. 

It  appears  to  us  that  this  is  strictly  a  matter  for  unions  and  management  to 
work  out  together.  If  compulsion  is  to  be  applied  it  should  be  in  the  form  of 
requiring  every  worker  involved  to  vote  regarding  such  conditions,  and  it  is  be- 
lieved that  if  75  percent  of  all  workers  involved  voted  to  adopt  such  conditions, 
the  matter  then  should  rest. 

Suggestion  No.  7 

Compulsory  certification  of  all  bargaining  units,  either  by  States  or  National 
Government,  before  contracts  can  become  valid. — Up  to  the  present  time  there 
have  been  no  restrictions  or  holds  barred  regarding  the  methods  used  in  organiz- 
ing. Abuses  of  organizing  committed  by  many  international  unions  have  hit  the 
headlines  across  the  Nation  thousands  of  times.  Too  many  internationals  work 
from  the  top  down.  They  organize  the  employer,  forcing  him  to  pay  initiation 
fees  and  dues  and  to  sign  a  closed-shop  contract.  This  is  done  without  an  expres- 
sion from  a  single  employee. 

Some  question  has  arisen  whether  or  not  such  employers  are  within  the  juris- 
diction of  the  Wagner  Act,  but  if  investigations  were  made  it  would  be  found 
that  a  great  majority  of  employers  now  apparently  exempt,  do  come  within  that 
jurisdiction.  If  concerns  who  are  under  contract  with  a  union  do  not  come  under 
the  Wagner  Act,  then  another  solution  for  organizational  abuses  could  be  found 
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by  recommending  thai  each  State  adopt  laws  similar  to  the  Wagner  Act,  protect 
ing  inter-community  commerce  from  harm  or  destruction  by  union  racketeering. 

If  an  employer,  doing  business  on  a  national  basis,  lias  no  right  to  turn  his 
employees  over  to  a  union  and  pay  their  fees  and  clues,  then  why  should  a  local 
produce  dealer,  doing  business  only  within  a  State,  be  permitted  to  do  so? 

The  policy  of  too  many  international  unions  has  been :  Organize  the  boss. 

When  organizing  the  boss  becomes  a  violation  of  a  State  law,  most  union  abuses 
now  so  harmful  to  the  public  would  diminish. 

Your  committee  should  recommend  a  "little  Wagner  Act"  for  each  State. 
Make  it  universal,  throughout  the  Nation. 

Suggestion  No.  8 

Prohibit  special  assessments. — Any  pattern  written  by  your  committee  dealing 
with  special  assessments  will  have  little  or  no  effect  toward  ending  abuses.  If 
unions  are  prohibited  from  making  special  assessments,  then  unions  can  over- 
come the  obstacle  by  merely  increasing  their  monthly  dues.  However,  we  do 
make  the  recommendation  that  no  worker  should  be  forced  to  pay  a  cent  toward 
supporting  a  political  party  or  candidate  not  of  his  choice,  or  lose  his  right  to 
work  and  earn  a  living.     That  is  definite  and  should  become  a  law. 

Here  again  we  point  out  the  independent  unions'  suggestion  as  a  solution  to 
many  such  abuses.  If  a  group  of  workers  discover  that  their  dues  or  special 
assessments  are  being  used  to  support  objectionable  political  parties  and  candi- 
dates or  to  advance  un-American  activities,  then  that  group  of  workers  has  the 
right  to  change  their  union  affiliation.  But  the  "third  labor  movement,"  the 
independent  union,  is  not  appetizing  to  them  simply  because  it  receives  no  courtesy 
from  Washington. 

Suggestion  No.  9 

Foremen  unions  must  not  come  within  the  jurisdiction  of  the  Wagner  Act. — • 
Our  independent  unions  do  not  object  to  foremen  organizing  for  the  purpose  of 
protecting  their  welfare  regarding  wages, and  other  conditions  of  employment, 
We  do  object  to  heir  belonging  to  our  union  and  being  under  the  jurisdiction  of 
the  Wagner  Act,  and  supervision  by  the  National  Labor  Relations  Board. 

We  consider  our  first  and  most  important  point  of  contact  with  management 
as  being  in  the  person  of  our  foreman.  Although  we  hold  high  respect  for  him, 
we  don't  want  to  call  him  brother  in  the  terms  of  unionism.  The  independent 
union  movement  will  never  permit  a  foremen's  union  to  amalgamate  with  a  work- 
ers' union.  The  AFL  and  CIO  have  never  publicly  expressed  their  opinion  regard- 
ing this  matter — but  if  we  review  AFL  and  CIO  patterns  of  the  past,  we  can  look 
forward  with  great  alarm  to  a  day  when  such  affiliation  is  a  possibility.  If  such 
affiliation  occurs,  it  will  be  but  natural  to  expect  that  a  certain  shade  of  brotherly, 
union  affection  will  exist  between  the  worker  and  his  foreman,  and  labor  may  lose 
its  first  point  of  contact,  making  collective  bargaining  more  complicated  than 
ever. 

Suggestion  No.  10 

Special  assessments  and  taxes  for  union  welfare  purposes. — Prohibit  the  prac- 
tice of  unions'  bargaining  for  special  assessments,  taxes,  or  bonuses  being  placed 
on  commodities  or  luxuries  for  union  welfare  purposes,  which  will  eventually  be 
paid  by  the  consumer. 

We  strongly  object  to  the  practice  of  unions  extracting  a  tax  or  bonus  from  the 
public  on  any  product  prepared  for  market  by  any  union.  Regardless  of  who 
writes  the  check  paying  such  a  tax,  the  public  eventually  pays  the  bill.  We 
observe  our  wages  as  a  weekly  or  annual  income.  Why  should  a  worker  look  on 
his  income  as  a  portion  being  wages  and  another  portion  being  in  the  form  of  a 
tax  made  against  the  public?  If  a  union  feels  that  the  public  must  pay  its  mem- 
bers more  wages,  then  why  not  deal  with  the  matter  as  such,  and  not  substitute 
some  form  of  a  tax? 

Mr.  Lewis  points  out  that  the  tax  on  each  ton  of  coal  is  a  contribution  toward 
a  welfare  fund  for  his  miners.  The  public,  which  is  largely  labor,  doesn't  feel 
that  it  should  pay  a  tax  on  a  ton  of  fuel,  or  on  a  phonograph  record,  to  provide 
any  type  of  security  for  the  producers  of  them.  We  do  agree  with  Mr.  Lewis 
and  other  international  unions  that  a  huge  welfare  fund  consisting  of  millions 
of  dollars  is  a  constructive  union  project.  And  why  not  look  upon  the  matter 
as  being  strictly  a  union  project — supported  only  by  the  union  members  them- 
selves, out  of  their  own  earnings  and  not  by  funds  provided  by  the  public  who  will 
never  benefit  by  it. 
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If  a  union  wishes  to  establish  a  huge  welfare  fund,  why  not  use  monthly  dues 
for  such  purposes?  If  a  union  leader  wishes  security  for  the  individual  member, 
let  him  sell  his  membership  on  the  idea  of  raising  monthly  dues  from  $2  to  $22 
per  month  and  deposit  the  extra  $20  into  the  fund  for  future  membership  security. 
The  tax  idea  provides  high-pressure  organizational  tactics,  while  the  high  dues 
idea  lacks  glamour. 

Suggestion  No.  11 

Portal-to-portal  pay. — We  wish  to  congratulate  the  CIO  for  using  portal-to- 
portal  wage  claims  as  a  super  piece  of  national  publicity.  However,  if  travel  time 
is  to  become  a  subject  dealing  with  the  worker's  income,  it  should  have  been  and 
still  is,  a  matter  for  unions  and  management  to  agree  upon. 

We  do  not  care  to  comment  on  the  subject  other  than  to  point  out  to  your  com- 
mittee, to  labor,  and  the  public,  that  the  suits  filed  by  the  CIO  have  resulted 
only — and  perhaps  planned  to  become — a  stimulating  bit  of  publicity  for  organi- 
zational purposes,  for  that  union.  It  is  believed  that  the  merit  of  present  claims 
will  be  defined  by  the  courts  having  jurisdiction  over  them.  However,  such 
claims  seem  unfair  to  us  because  they  open  the  door  to  too  many  technicalities. 

What  kind  of  a  state  of  affairs  would  exist  if  management  docked  an  employee 
5  minutes  a  day  for  the  nonproductive  act  of  stuffing  his  pipe  or  mouth  with  a 
wad  of  tobacco. 

We  point  to  a  specific  case  where  emotionalism  greatly  benefited  the  CIO  after 
filing  a  huge  portal-to-portal  back-pay  suit.  During  the  summer  of  1946  workers 
in  several  furniture  plants  throughout  the  Nation  who  belonged  to  the  CIO 
Furniture  Workers'  Union,  bolted  that  union  because  of  alleged  Communist 
leadership.  Fifteen  hundred  employees  of  the  American  Seating  Co.,  Grand 
Rapids,  Mich.,  voted  75  percent  to  withdrew  from  the  CIO  and  to  affiliate  with 
the  Upholsterer's  Union  of  the  AFL.  Eventually  the  NLRB  ordered  an  election 
to  be  held  on  February  14,  1947.  Thirty  days  prior  to  the  election,  the  CIO  filed 
a  $1,500,000  suit  for  back  portal-to-portal  pay  against  the  company.  On  election 
day  the  workers  completely  reversed  themselves  and  voted  75  percent  to  retain 
the  CIO. 

The  workers  in  this  plant  had  at  one  time  an  independent  union.  It  was  raided 
by  the  CIO  who  eventually  won  the  election  and  certification  by  the  NLRB. 
Now,  believe  it  or  not,  during  the  last  10  days,  the  workers  are  busy  deciding 
the  size  of  the  dog  house  that  will  be  required  to  house  the  CIO  if  it  fails  to 
come  up  with  the  $1,500,000.  Already  the  workers  are  talking  up  the  necessity 
of  washing  out  both  the  CIO  and  AFL  with  their  high-pressure  techniques,  and 
returning  to  the  old  independent  union  method  of  collective  bargaining. 

In  summarizing  our  suggestions  and  comments,  we  may  accomplish  nothing 
more  than  to  add  to  the  already  confusion  of  words  and  ideas  surrounding  this 
general  problem  of  labor  relations.  If  anything  new  is  found,  it  might  be  in  the 
fact  that  these  expressions  and  comments  do  come  from  independent  unions. 

We  of  the  independent  union  movement  now  wish  to  look  on  the  future  as  an 
era  of  lasting  peace  and  of  stabilization  of  our  whole  economy.  We  feel  the 
whole  and  happy  future  of  America  rests  entirely  on  the  relationship  between 
labor  and  industry.  No  other  such  relationship  between  classes  is  so  vital  to 
our  future  success  for  permanent  peace  and  uninterrupted  happiness.  If  America 
and  Americans  are  to  have  more  of  the  better  things  of  life,  and  then  learn  how 
to  enjoy  them,  there  must  be  some  basic  foundations  laid  in  order  that  they 
become  and  remain  realities. 

Therefore,  our  Government  must,  without  loss  of  time,  open  the  doors  wide  for 
the  encouragement,  development,  and  application  of  all  ideas  and  plans  which 
will  eventually  become  a  finished  and  successful  method  for  labor  relations  and 
collective  bargaining. 

Traditionally,  Americans  have  become  victorious  over  all  negative  forces  which 
either  naturally,  or  purposely,  bar  the  path  to  eventual  success.  Such  deter- 
mination for  success  has  been  given  the  short  term  of  expression,  America's  know- 
how.  America's  know-how  will  continue  to  overcome  obstacles  and  give  our 
people  the  very  things  they  most  desire. 

During  the  past  several  years  many  of  the  presently  existing  conditions  were 
the  result  of  emotionalism.  The  medical  profession  has  released  many  alarming 
statistics  dealing  with  this  subject.  As  in  all  cases  where  emotions  are  aroused 
and  excited,  sound  reasoning  eventually  replaces  them.  That  is  the  process  now 
being  applied  to  labor  relations.  Sound  reasoning  must  be  encouraged.  Sound 
reasoning  must  have  equal  opportunity  with  emotionalism.    And  if  reasoning  is 


2152  LABOR  RELATIONS  PROGRAM 

to  make  its -contribution  toward  establishing  constructive  labor  relations,  then 
independent  unions  must  have  equal  representation  with  those  who  thrive  on 
emotionalism  in  the  labor  departments  of  our  States  and  Nation — and  to  be 
represented  on  all  the  agencies  and  boards  administering  labor  laws  and  services. 
Sincerely  yours, 

Cuyler  Coleman, 
President,  Michigan  Council  for  Independent  Unions. 


Statement  of  John  H.  Davis,  Executive  Secretary,  National  Council  of 
Farmer  Cooperatives 

(The  following  statement  of  policy  on  labor-management  relations  was  adopted 
at  the  annual  meeting  of  delegates  representing  the  membership  of  the  National 
Council  of  Farmer  Cooperatives  held  at  Chicago,  January  6  to  11,  1947.  These 
delegates  represented  4,600  local  farmers'  cooperative  associations,  with  approxi- 
mately 2.3  million  farmer  members  :) 

1.  High  wages  and  steady  employment  can  only  be  achieved  by  unimpeded 
production.  Monopolistic  restraints  impede  production  whether  they  are  prac- 
ticed by  industry,  agriculture,  or  labor.  Industry  and  agriculture  are  forbidden 
by  the  Anti-Trust  Act  to  practice  restraint  of  trade.  Restraints  of  trade  prac- 
ticed by  labor  are  equally  injurious  to  the  American  economy.  The  council 
condemns  as  contrary  to  the  interests  of  the  American  people  all  agreements  or 
attempts  to  restrict  the  use  of  machines  or  techniques  which  increase  produc- 
tivity, and  all  secondary  boycotts  and  agreements  to  refuse  to  handle  hot  cargo. 

2.  Employers,  employees,  and  their  representatives  should  enjoy  mutual  rights 
and  be  subject  to  mutual  obligations  under  the  National  Labor  Relations  Act. 
Specifically,  they  should  be  obligated  to  bargain  and  negotiate  in  good  faith,  to 
adhere  to  the  terms  of  their  agreements  and  he  liable  for  any  damages  resulting 
from  any  breach  thereof,  and  to  refrain  from  the  use  of  fraud,  violence,  coercion, 
or  intimidation. 

3.  Employers  should  not  be  compelled  under  the  National  Labor  Relations 
Act  to  negotiate  with  foremen  or  other  managerial  employees. 

4.  To  insure  that  the  right  to  strike  shall  not  be  abused,  the  council  is  in  favor 
of  amending  the  National  Labor  Relations  Act  by  defining  the  term  strike  explic- 
itly and  by  denying  the  benefits  of  labor  laws  to  employees  who  engage  in  other 
concerted  interference  with  the  operation  of  the  employer's  business. 

5.  Agriculture  is  vitally  interested  in  achieving  for  labor  the  highest  standard 
of  real  wages  under  which  onr  economic  system  can  continue  to  function  as  a 
free  economy,  but  is  in  favor  of  the  estahlishment  of  such  real  wages  by  nego- 
tiation between  employers  and  employees  rather  than  by  Government  edict. 


Statement  of  Charles  Emerson,  Managing  Director  of  the  Building  Con- 
tractors' Association  of  New  Jersey 

(Records  filed  with  commission.) 

My  name  is  Charles  Emerson.  I  am  managing  director  of  the  Building  Con- 
tractors' Association  of  New  Jersey  and  I  am  consultant  in  labor  relations  to 
several  affiliated  employer  groups  in  the  building  construction  industry. 

I  am  authorized  spokesman  for  approximately  150  of  the  largest  general  con- 
tractors in  the  State  of  New  Jersey  and  approximately  125  associate  members 
as  represented  by  subcontractors  in  the  building  construction  industry. 

Many  of  my  larger  general  contractor  members  operate  country-wide  and,  as 
a  result,  I  believe  that  I  can  faithfully  present  the  hazards  now  confronting  all 
of  the  building  construction  industry  of  our  country  and  which  jeopardize  the 
welfare  of  this  tremendous  industry  which  is  a  profound  factor  in  national 
welfare. 

I  propose  to  substantiate  my  statements  with  existing  data  in  terms  of  prov- 
able truth. 

I  will  confine  and  concentrate  this  plea  for  corrective  legislation  almost  en- 
tirely to  jurisdictional  disputes  with  reference  to  the  unnecessary  costs  to  owner, 
contractor,  and  employee  occasioned  thereby. 
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It  is  necessary  to  present  the  evidence  against  jurisdictional  disputes  by 
working  backward,  thus  showing  the  magnitude  of  loss  in  time  and  money  by 
these  disputes  in  order  that  the  importance  of  the  subject  may  be  stressed. 

In  order  to  present  this  clearly  I  will  take  but  one  of  the  many  jurisdictional 
disputes;  namely,  the  dispute  between  building  laborers  and  carpenters  as  to 
which  craft  shall  carry  lumber  and  remove  concrete  forms  for  reuse,  and  I  will 
quote  the  figures  as  from  New  Jersey  alone. 

At  this  very  time  that  I  am  addressing  you  over  $34,000,000  worth  of  much- 
needed  construction  is  either  at  a  standstill  or  being  delayed  because  of  this  one 
jurisdictional  dispute.  I  will  present  the  detailed  break-down  of  this  $34,000,000 
worth  of  construction  which  is  jeopardized  as  follows  : 

New  Jersey  Bell  Telephone  project,  Plainfleld,  N.  J.,  Deakman-Wells 
contractor,  value  of  project $1,  000,  0C0 

Allen  Industries,  Railway,  N.  J.,  Walter  Kidde,  contractor,  value  of 
project 1,  250,  000 

Merck  &  Co.  chemical  project,  Rahway,  N.  J.,  Walter  Kidde.  con- 
tractor, value  of  project 800,000 

Cplga'te-PalmoJive  project,  Jersey  City.  N.  J..  Turnor  C<  ns^ruction 

Co.,  contractor,  value  of  project 1,  GOO,  <J0O 

Bell  Telephone  Laboratory,  Murray  Hill,  N.  J.,  Mahony-Troast  Con- 
struction Co.,  contractor,  value  of  project 12,  000,  000 

L.  A.  Dreyfus  project,  Oak  Tree,  Plainfleld,  N.  J..  Wigtou-Abbott 
Corp.,  contractor,  value  of  project 3,250,000 

Standard  Oil  Developing  Laboratory  project,  Linden,  N.  J.,  George 

A.  Fuller  Co.,  contractor,  value  of  project 6,  030,  000 

Ford    Motor   Co.    assembly   plant.    Metuehen,   N.    J.,    Wigton-Abbott 

Corp.,  contractor,  value  of  project 8,  500,  000 

Please  understand,  honorable  sirs,  that  I  am  not  giving  you  a  prejudiced 
diatribe  against  labor,  because  I  believe  that  anything  which  may  be  said  which 
will  bring  about  corrective  legislation  and  restore  the  building  construction 
industry  to  the  place  of  sanity  and  a  fair  productive  hour  is  as  much  a  favor 
rendered  to  labor  as  it  is  to  the  owner,  the  contractor,  or  the  general  public. 

The  stages  in  the  development  of  so-called  jurisdictional  disputes  are  as 
follows : 

1.  A  building  contractor  starts  a  project  and  immediately  two  and  some- 
times three  separate  crafts  of  the  building  trades  claim  jurisdiction  for 
the  same  work  to  be  performed. 

2.  The  contractor  gets  the  local  business  agents  of  the  crafts  involved 
together  and  endeavors  to  settle  the  dispute  between  them.  This  should 
not  be  his  function.  He  fails  in  his  attempt  and  requests  that  they  submit 
briefs  supporting  their  claim  to  this  work  to  the  building  trades  depart- 
ment of  the  AFL  at  Washington  for  a  decision. 

3.  Many  times  the  business  agents  refuse  to  present  such  petitions  or 
briefs  and  the  contractor  is  not  permitted  to  state  his  case  or  receive  a 
decision  from  the  building  trades  department  of  the  AFL.  Consequently, 
he  is  confronted  by  a  condition  wherein  his  job  has  come  to  a  standstill 
or  is  being  delayed  because  of  a  quarrel  in  the  ranks  of  labor  without  the 
contractor  or  owner  being  involved,  with  financial  loss  to  all,  including 
labor. 

4.  If  briefs  are  submitted  and  a  decision  is  handed  down  by  the  AFL 
through  their  properly  authorized  officials  at  the  Washington  level,  the 
craft  against  whom  the  decision  is  rendered  (and  this  is  the  rule  rather 
than  exception)  refuses  to  accept  the  decision  on  the  grounds  of  local 
autonomy.    Therefore  the  situation  remains  unchanged. 

Honorable  sirs,  if  I  could  take  your  time  I  could  quote  you  cases  where  aside 
from  this  dispute  between  carpenters  and  laborers,  other  crafts  in  the  picture 
either  cause  unnecessary  costs  or  paralyze  needed  construction.  The  following 
letter  is  a  typical  case : 

Mathews  Construction  Co., 
Princeton,  N.  J.,  February  25,  19J/7. 
Mr.  Charles  M.  Emerson, 

Managing  Director,  Building  Contractors  Association  of  New  Jersey. 
Gentlemen  :  The  Princeton  University  gymnasium,  now  under  construction, 
is  supplied  with  low-pressure  steam  from  the  university  system.     A  system  for 
temporary  heat  has  been  completely  installed  by  union  mechanics  and  consists  of 
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supply  and  return  mains  and  electrically  operated  unit  heaters.  This  type  of 
system,  as  you  know,  required  very  little  service  maintenance  by  mechanics  if 
under  round-the-clock  operation. 

In  spite  of  dearth  of  mechanics  which  makes  necessary  overtime  premiums 
for  manning  the  mechanical  portion  of  the  contract,  three  local  unions  have 
insisted  that  their  members  stand  by  constantly  while  the  system  is  in  operation. 
This  involves  the  employment  of  one  electrician,  one  steamfitter,  and  one  hoisting 
engineer  for  nonproductive  purposes  on  a  24-hour  basis  7  days  a  week,  with  a 
total  pay-roll  expenditure  of  $1,308  per  week  for  an  estimated  period  of  10  weeks. 

We  are,  unfortunately,  morally  and  legally  committed  to  a  completion  date, 
which  makes  continuous  progress  and  the  subsequent  temporary  heat  mandatory. 
We  have  attempted  to  reduce  the  exorbitant  cost  of  this  featherbed  item  by 
having  two  of  the  trades  involved  in  this  jurisdictional  dispute,  viz,  the  steam- 
litters  and  the  hoisting  engineers,  submit  brief's  for  decision  to  Mr.  Richard  Gray 
at  Washington,  D.  C. 

Our  letter  of  February  12  to  Mr.  Gray,  a  copy  of  which  was  filed  in  your  office, 
stressed  the  necessity  for  a  prompt  decision.  Since  that  time  we  have  made 
repeated  attempts  to  contact  Mr.  Gray  and  Mr.  Rivers,  secretary  of  the  council, 
by  phone  and  telegram,  but  have  been,  as  yet,  unsuccessful  not  only  in  obtaining 
a  decision  but  not  receiving  any  acknowledgment  of  our  request. 

In  view  of  the  futility  of  our  efforts  in  this  matter,  any  assistance  rendered 
by  your  office  will  be  sincerely  appreciated. 
Very  truly  yours, 

Matthews  Construction  Co., 
WM.  R.  Mathews. 

I  will  now  refer  to  other  jurisdictional  disputes  which  have  brought  to  a  stand- 
still or  seriously  handicapped  many  large  projects  in  the  State  of  New  Jersey; 
they  are  as  follows: 

1.  Plumbers — laborers  on  nonmetallic  pipe. 

2.  Carpenters,  ironworkers — sheet-metal  men  on  installation  of  corrugated 
asbestos. 

3.  Ironworkers — sheet-metal  workers  on  installation  of  corrugated  siding. 

4.  Carpenters,  sheet-metal  men,  ironworkers — laborers  on  the  unloading 
or  setting  of  sheet-metal  shelving  or  lockers,  etc. 

5.  Carpenters,  masons — waterproofers  on  installation  of  cork. 

6.  Carpenters — ironworkers  on   installation  of  metal-covered  doors,  etc. 
The  cost  of  construction  and  the  labor  disputes  in  the  State  of  New  Jersey 

have  arrived  at  a  point  where  many  large  construction  projects  planned  for 
erection  in  New  Jersey  have  sought  other  areas  for  their  construction  work. 
I  could  compile  statistical  figures  (and  will  if  you  so  request)  which  will  prove 
that  because  of  these  industrial  squabbles,  jurisdictional  disputes,  etc.,  millions 
and  millions  of  dollars  of  planned  expansion  of  existing  plants  and  new  projects 
which  were  to  be  constructed  in  New  Jersey  have  been  deferred. 

These  factors  alone  as  presented  are  proof  enough  that  the  mechanism  set  up 
by  labor  to  control  efficient  construction  has  failed  miserably  and  utterly.  I  be- 
lieve that  the  only  solution  lies  in  corrective  legislation  which  will  outlaw  juris- 
dictional disputes  and  wildcat  or  so-called  unauthorized  strikes.  Also,  to  pro- 
hibit cessation  of  production  on  needed  consti'uction,  to  eliminate  secondary 
boycotts,  to  prohibit  mass  picketing,  to  make  it  mandatory  that  both  management 
and  labor  respect  and  fulfill  signed  contracts  and  agreements,  to  place  both 
management  and  labor  on  a  parity  of  responsibility,  to  compel  labor  unions  to 
incorporate  and  file  financial  statements  open  to  public  inspection,  and  to  restore 
the  rights  of  any  individual  whereby  he  can  seek  employment  without  dictation 
from  any  individual  or  group  of  individuals. 

These  conditions  should  be  brought  about  by  the  enactment  of  laws  which  will 
make  the  penalties  so  heavy  that  neither  employers  nor  employees  will  dare  to 
outrage  the  common  sense  of  industrial  production.  And,  further,  that  these 
laws  be  so  simply  drawn  that  infraction  is  evident  and  that  punitive  action  can 
be  exercised  without  the  interminable  drag  from  one  court  to  another  until  a 
case  gets  cold  and  becomes  only  a  memory.  We  believe  such  legislation  will 
actually  be  of  benefit  to  the  employees,  owners,  and  general  public. 

This,  honorable  sirs,  is  my  appeal  to  you  for  recommendation  that  corrective 
legislation  be  enacted  and  I  bring  it  to  you  representing  the  Building  Contractors 
Association  of  New  Jersey  and  its  affiliated  groups. 

I  am  indebted  to  you  for  this  privilege  of  addressing  you. 
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Letter  of  Wager  Fisher,  Bryn  Mawr,  Pa. 

BRYN  Mawr.,  Pa.,  March  Jh  1947. 
Re  Hearings  on  revision  of  National  Labor  Relations  Act. 
Hon.  Robert  A.  Taft, 

Chairman  Committee  ov  Labor,  United  States  Senate, 

Washington,  D.  C. 

Dear  Sir:  To  the  average  citizen,  the  National  Labor  Relations  Act  presents 
many  problems  which  do  not  seem  to  have  been  covered  in  the  hearings,  and 
which  I  think  should  come  before  your  committee  for  its  attention. 

Quite  aside  from  the  social  injustices  which  the  delegation  of  power  to  cer- 
tain organized  groups  of  citizens  has  given  them  to  perpetrate  on  their  fellow 
citizens,  such  as  the  closed  shop,  intimidation,  bankrupting  of  individuals  and 
companies,  etc.,  there  is  the  question  of  whether  or  not  the  Government  has  the 
right  to  delegate  to  a  third  party  the  privilege  of  altering  the  value  and  buying 
power  of  the  Nation's  currency,  of  dislocating  the  Nation's  tax  system  under  the 
pretext  that  they  are  practicing  'collective  bargaining."  If  the  collective  bar- 
gaining law  is  to  be  allowed  to  stand  in  some  amended  form,  collective  bargain- 
ing should  be  defined  in  such  a  way  that  it  cannot  be  used  to  alter  the  general 
wage  and  price  level,  especially  in  the  time  of  war,  when  it  increases  the  na- 
tional debt ;  and  in  time  of  peace,  when  it  disrupts  the  price  and  tax  structure 
of  the  country. 

In  this  connection  there  is  something  else  which  needs  to  be  investigated, 
and  rhat  is  the  widespread  propaganda  to  the  effect  that,  when  the  cost  of 
living  goes  up,  general  wage  increases  to  cover  the  high  cost  of  living  are 
justified,  and  whether  or  not  collective  bargaining  for  higher  wages  really 
does  or  does  not  increase  the  general  buying  power  of  the  people  for  each  other's 
products. 

If  it  be  found  that  collective  bargaining  for  higher  wages  does  not  increase 
the  general  buying  power,  and  in  fact,  as  a  rule,  lowers  it,  then  the  very  prin- 
ciples and  pretexts  on  which  the  National  Labor  Relations  Act  was  founded  are 
null  and  void. 

That  this  is  so  is  amply  evidenced  by  the  complaint  of  the  public  generally 
and  by  the  testimony  of  practitioners  of  collective  bargaining  before  your  hon- 
orable committee,  that,  despite  the  general  increase  in  the  wage  level  which 
they  have  forced,  the  standard  of  living  generally  is  lower  than  ever,  and  that 
if  the  buying  power  of  wages  goes  still  lower,  collective  bargaining  will  have 
to  be  applied  again  and  again,  as  many  times  as  necessary,  in  order  to  catch 
up  to  a  cost  of  living  made  irrevocably  higher  by  war-increased  tax  costs  in  its 
production. 

The  situation  has  become  so  serious  that  an  analysis  of  the  effect  of  collective 
bargaining  is  made  a  part  of  this  letter  and  request  for  the  act's  repeal.  Nor  does 
it  seem  fair  to  continue  taxing  the  people  to  provide  appropriations  to  enforce  a 
law  so  inimical  to  the  general  welfare  and  to  trade  between  the  citizens  and  the 
States. 

The  belief  that  higher  wages  for  everyone  give  the  people  more  buying  power 
for  each  others'  products  is  the  main  argument  behind  collective  bargaining  and 
the  "social  justice"  of  strikes  for  higher  wages,  especially  when  the  cost  of  living 
has  advanced.  This  theory  and  the  labor  legislation  based  on  it  need  to  be  re- 
examined. 

today's  high  cost  of  living  mostly  tax  made,  and — 

Heavy  war  taxes,  together  with  recent  sharp  increases  in  State  and  local 
taxes,  have  approximately  tripled  the  Nation's  tax  bill,  and  this,  by  doubling 
the  over-all  average  percentage  of  "tax  costs"  in  the  production  and  marketing 
of  commodities,  has  cut  between  one-third  and  one-half  from  the  citizen's  prewar 
buying  power — a  purely  tax-made  increase  of  between  50  and  100  percent  in 
the  general  cost  of  living,  a  figure  which  agrees  closely  with  the  52.2  percent 
official  increase  in  prices,  if  it  ke  considered  that  commodities  are  purchased 
with  net  wages  and  profits  after  taxes. 

And  so,  with  high  tax  costs  accounting  for  most  of  today's  high  cost  of  living, 
there  seems  to  he  no  choice  but  to  endure  it,  pending  tax  reduction. 
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IS  BEING  MADE  HIGHER  BY  EVERY  ROUND  OF  WAGE  INCREASES,  AS — 

The  popular  theory  of  raising  wages  to  compensate  for  increased  prices  has 
not  worked  out,  and  cannot  be  expected  to  work  out,  as  each  round  of  wage 
increase  carries  the  tax-cost  percentage  and  prices  up  with  it ;  and  even  though 
prices  and  profits  be  held  to  a  minimum,  as  is  so  often  recommended,  extra 
dollars  of  pay  for  the  same  work  do  not  necessarily  bring  home  more  goods,  on 
the  average.  The  higher  wages  produce  no  more  goods  in  the  aggregate;  and 
as  taxes,  in  the  aggregate,  seem  to  work  on  a  percentage  basis  also,  the  producer's 
higher  wages  are  lucky  if  they  buy  as  much  as  before;  and  that  only  on  the 
assumption  that  Government  will  not  require  more  taxes  with  which  to  pay  higher 
wages  also  to  its  employees,  and  higher  prices  as  well  for  its  public  works  and 
supplies,  when  wages  are  advanced  elsewhere.  In  this  event,  collective  bar- 
gaining cannot  even  pay  its  own  higher  wages. 

COLLECTIVE  BARGAINING  CUTS  NATION'S  BUYING  POWER 

This  is  the  case  now.  For  as  State,  city,  and  local  governments  have  already 
been  forced  by  collective  bargaining  to  advance  their  tax  rates,  with  more  to 
come,  there  has  already  been  a  second  sharp  increase  in  the  tax  costs  of  pro- 
ducing and  marketing  consumables,  housing,  and  other  commodities.  This  is 
a  price  increase  which  the  collective  bargainers  are  paying  out  of  pocket  in  addi- 
tion to  paying  their  own  higher  wages — two  price  increases  against  one  wage 
increase.  At  today's  high-tax  costs,  a  Nation-wide  attempt  to  collect  a  billion 
dollars  more  in  wages  would,  or  could,  cut  a  billion  dollars  off  of  the  people's 
buying  power,  and  this  is  about  what  has  been  happening.    But  that  is  not  all. 

HOW   COLLECTIVE  BARGAINING   IS   DRIVING   NATION   TOWARD  A   CRISIS 

The  crisis  toward  which  our  ill-advised  collective-bargaining  law  is  forcing 
the  Nation  can  be  better  understood  by  examining  how  small  a  margain  of  pro- 
ductive trade  our  doubled  tax  costs  are  now  leaving  for  support  of  the  Nation, 
and  how  collective  bargaining  is  whittling  away  at  this  slender  support. 

Without  being  too  exact,  it  appears  that,  prior  to  the  war,  tax  costs,  paid 
out  a  dab  here  and  a  dab  there  in  production  and  marketing,  took  between 
one-third  and  one-fourth  of  the  money  paid  for  commodities ;  and  that  tax 
costs  now  take  hetween  two-thirds  and  one-half,  or  twice  as  much,  leaving  the 
producers  only  one-third  to  one-half  of  the  money  flow,  or  about  half  as  much 
as  they  had,  prewar,  for  net  wages  and  profits  with  which  to  buy  their  own 
commodities,  and  to  carry  on  the  production  which  keeps  the  Nation  supplied 
with  consumables  and  other  family  needs.  Two  strands  of  the  three-strand  rope 
which  should  be  supporting  the  Nation  are  now  all  but  severed  by  the  doubling 
of  tax  costs. 

The  one-half  to  two-thirds  now  taken  by  tax  costs  supplies  the  money  with 
which  our  tax-supported  consumers  now  buy  about  one-half  to  two-thirds  of 
everything  produced  to  live  on,  while  the  producers,  with  only  one-third  to  one-half 
of  the  money  flow,  get  the  rest.  But,  with  a  bare  half  of  the  money  flow  to 
support  the  labor  of  production,  total  production  is  correspondingly  reduced : 
but  its  purchase  is  also  reduced  by  the  doubled  price  of  commodities  whose  total 
cost  is  from  one-half  to  two-thirds  taxes,  a  cost  double  to  treble  the  tax-free  cost 
of  producing  them. 

So,  however  the  buying  power  is  allocated  between  tax-supported  consumers 
and  producer-consumers,  there  is  barely  half  as  much  produced  to  be  shared, 
and  of  that  half,  tax  costs  compel  the  producers  to  turn  over  from  one-half 
to  two-thirds  of  it  for  support  of  their  tax-supported  brothers,  or  twice  as  much 
as  before  the  war. 

And,  as  nearly  as  such  things  can  be  figured,  the  over-the-war  increase  in 
tax  costs  has  cut  off  one-third  t,o  one-half  of  the  Nation's  buying  power — a  50 
to  100  percent  increase  in  the  cost  of  living,  which,  although  a  tax-made  mis- 
fortune of  war,  has  been  branded  a  "social  injustice"  to  the  American  worker. 

But  with  present  Government  revenues  more  than  fully  bargained  for,  and 
with  net  wages  and  profits,  a  mere  one-third  to  one-half  trickle,  after  tax  costs, 
also  overbargained,  a  crisis  confronts  the  Nation.  It  looks  very  much  as  if  col- 
lective bargaining  would  have  to  begin  bargaining  down  instead  of  up.  That  is : 
It  would  be  more  patriotic  for  schoolteachers  and  Government  employees  to 
demand  less  wages,  and  for  those  in  the  productive  occupations  to  do  the  same, 
in  order  to  avoid  a  situation  in  which  Government  and  industry,  both,  might 
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be  forced  to  dismiss  employees,  with  "no  place  to  go,"  unless  the  doors  of  col- 
lective bargaining  are  opened  to  permit  full  employment. 

How  things  are  going  is  amply  evidenced  by  the  complaints  of  shortage  in 
people's  buying  power,  shortage  of  goods,  doubled  and  tripled  prices,  and  higher 
wages  that  buy  less  than  ever. 

THE  CRISIS 

As  our  war-made  higher  tax  costs  and  wages  have  so  nearly  doubled  the  cost 
of  what  individuals  and  governments  buy,  our  governments  are  at  their  wit's  end 
to  keep  their  current  public  works  and  services  going  without  adding  any  new 
eiies  or  taking  on  any  more  cost-of-living  pay  increases. 

It  is  a  crisis  in  which  any  more  wage  increases  mean  less  employment  in 
Government  works  and  services — or  more  taxes  or  some  of  both. 

In  this  dilemma,  our  States  and  cities  have  been  levying  new  taxes,  instead 
of  cutting  expenses  to  fit  revenue.  This,  by  nullifying  expected  reduction  of 
Federal  and  war  taxes,  makes  it  easy  for  the  next  round  of  collective  bargaining 
to  force  another  round  of  tax  increases;  and.  with  each  such  increase,  up  go  the 
tax  costs  and  price  of  producing  and  selling  things  ;  and  down  goes  the  percentage 
of  net  wages  and  profits  which  are  available  after  taxes  and  tax  costs  for  em- 
ployment and  for  the  production  of  consumables,  housing,  and  other  necessities, 
and  for  their  purchase. 

And  this  means  less  employment  in  the  productive  occupations — or  wages  cut  to 
fit.  or  some  of  both,  and  less  bought  for  consumption. 

Two  such  "less  employments,"  crowded  into  the  remaining  employment,  create 
zones  of  substandard  wages,  if  not  unemployment. 

COLLECTIVE  BARGAINING  COMMONEST  CAUSE  OF  UNEMPLOYMENT 

Only  in  magnitude  is  the  present  crisis  unique.  Collective  bargaining  can  at 
any  time  curtail  governmental  and  industrial  employment  simultaneously,  a 
double  squeeze  on  employment  which  it  is  difficult  to  correct  without  reduction  in 
both  tax  and  collective  bargaining  demands. 

THE   REMEOIES   ARE    AT   HAND,    BUT    WILL   THEY   BE   USED? 

The  country  has  been  fed  with  far  too  much  bombast  about  the  size  of  its 
national  income  and  the  potentialities  of  production;  with  but  little  attention 
to  the  tax-made  inroads  made  on  the  people's  buying  power  for  that  production. 

The  proposed  reduction  of  Federal  taxes,  alone,  cannot  sufficiently  expand 
buying  power  and  employment  in  the  face  of  rising  State  and  local  taxes  and  wage 
demands ;  nor  is  there  any  way  of  checking  the  almost  insane  demand  for  wages 
in  excess  of  the  buying  power  to  support  them,  unless  the  people  themselves 
realize  the  necessity  of  living  within  the  Nation's  tax-reduced  income. 

The  traditional  method  of  balancing  taxes  and  buying  power  was  to  keep  taxes 
low  enough  to  let  most  of  the  buying  power  go  into  production  of  income-to-live- 
on,  sometimes  called  production  for  consumption.  The  reverse  buying  power, 
after  tax  costs,  left  enough  for  wages,  profits,  and  investment  to  find  their  own 
best  levels,  without  too  much  of  a  handicap  from  collective  bargaining. 

But,  with  so  nnuch  war  expense,  even  a  small  tax  reduction,  barely  enough  to 
stop  the  rise  in  the  cost  of  living,  is  going  to  be  hard  to  get  unless  many  Govern- 
ment services  are  dispensed  with,  and  collective  bargaining  virtually  abandoned. 

To  those  who  may  think  that  the  tax  costs  and  the  increase  in  the  cost  of 
living  attributed  to  them  in  this  letter  are  exaggerated,  it  should  be  consid- 
ered that  the  usual  methods  of  computing  tax  costs  grossly  underestimate 
them,  especially  the  methods  advocated  by  the  Department  of  Commerce  and 
the  methods  so  commonly  seen  in  print  under  the  title :  "Where  the  company's 
dollar  goes." 

Another  method  commonly  used  is  to  compare  the  Nation's  total  tax  bill  to 
the  so-called  national  income.  This  also  is  an  underestimation,  as  it  compares 
the  taxes  to  the  gross  income  of  the  productive  occupations,  from  which  the 
bulk  of  the  taxes  are  withdrawn  plus  the  gross  of  tax-derived  incomes ;  a  grand 
total  about  double  the  gross  income  of  the  productive  occupations,  who  produce 
the  consumables,  housing  and  other  necessities  consumed  by  both  the  tax- 
supported  and  self-supporting  occupations. 

Actual  tax  costs  in  production  and  sale,  of  course,  vary  greatly  in   indus- 
tries and  localities.     An  average  at  best  is  only  an  approximation,  but  it  is  be- 
lieved that  the  figures  here  given  are  conservative- 
Very  truly  yours, 

Wager  Fisher. 
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Statement  op  B.  C.  Foebes,  President  of  the  Investors  League,  Inc. 

I  am  B.  C.  Forbes,  president  of  the  Investors  League,  which  has  thousands 
of  investor  members,  including  every  State  of  the  Union. 

1.  The  Investors  League  is  in  thorough  accord  with  the  development  of  labor 
unions,  and  the  principle  of  collective  bargaining  between  management  and 
labor.  While  it  is  recognized  that  our  large  corporation  have  felt  responsible 
mainly  to  consumers,  they  have  not  felt  adequately  responsible,  generally 
speaking,  to  the  actual  owners — the  holders  of  common  stock.  It  must  be 
granted  that  for  consumers  they  have  done  a  splendid  job.  From  now  on, 
however,  they  are  faced  with  strong  labor  unions.  Modern  checks  and  bal- 
ances should,  in  the  long  run,  be  beneficial,  assuming  we  have  proper  labor 
legislation. 

2.  The  Investors  League  strongly  favors  the  open  shop  principle.  To  re- 
quire workers  to  belong  to  a  union,  a  political  party,  a  church,  or  any  other 
organized  society,  as  a  condition  for  employment,  is  something  we  cannot  con- 
done. Moreover,  we  believe  no  employer  has  the  right  to  impose  any  such 
condition  on  any  citizen. 

If  the  principle  is  once  established  by  our  government  that  labor  unions  shall 
be  permitted  to  impose  closed  shops,  and  our  corporations  are  compelled  to 
conform  to  that  principle,  it  will  mean  that  we  have  let  down  the  bars  to  all 
sorts  of  abuses  of  the  constitutional  rights  of  the  American  citizen.  The  same 
principle  obviously  could  be  applied  to  religion,  political  parties,  etc.  Palpably, 
if  a  person  must  belong  to  a  certain  union  to-  obtain  a  job  in  any  corporation, 
the  time  could  logically  come  when  he  would  be  obliged  to  belong  to  a  certain 
church  or  political  party.  This,  the  Investors  League  cannot  accept.  It  wishes 
to  go  on  record  as  having  urged  our  legislators  to  reject  any  such  legislation. 

3.  The  Investors  League  favors  equal  rights  for  employer  and  employee.  It 
believes  the  Wagner  Act  should  be  modified  to  permit  employers  to  present 
their  cases  directly  to  their  workers  as  the  union  officials  do.  To  do  otherwise 
violates  free  speech.  Since  the  Wagner  Act  came  into  being,  it  has  been  im- 
possible for  management  to  appeal  directly  to  its  workers  on  the  normal  and 
natural  problems  which  must  arise  between  the  two  groups.  It  has  been  obliged 
to  deal  only  with  labor-union  officials,  with  no  certaintly  that  the  arguments 
presented  would  be  carried,  through  them,  to  the  workers.  Consequently,  too 
often  workers  have  heard  only  one  side  in  labor  disputes  and  have  acted  accord- 
ingly. This  has  aggravated  the  labor  unrest  the  Nation  has  suffered  during  re- 
cent years,  more  particularly  in  1946. 

4.  The  Investors  League  believes  labor  unions  should  be  held  legally  responsible 
for  failure  to  live  up  to  contracts,  as  are  employers.  Bargaining  between  labor 
and  management  is  a  ridiculous  farce  if  only  one  party  is  to  be  held  responsible 
for  fulfillment.  Labor  unions  clearly  must  accept  responsibility  for  all  contracts 
they  enter  into.  Members  of  labor  unions  are  entitled  to  financial  reports  of  their 
union  just  as  are  stockholders.  Corporations  have  discovered  it  is  to  their  ad- 
vantage to  issue  complete  reports. 

5.  The  Investors  League  believes  that  jurisdictional  strikes  should  be  prohib- 
ited, because  employers  and  stockholders  are  penalized  by  loss  of  earnings 
through  no  fault  of  their  own.  Refusal  to  work  on  products  manufactured  by 
nonunion  workers  should  not  be  permitted.  When  an  industry  through  a  demo- 
crat !<■  process  has  entered  into  collective  bargaining  in  good  faith  finds  itself 
"in  the  middle"  of  a  noncontractual  dispute  about  which,  under  the  present  law, 
it  cannot  say  or  do  anything,  why  should  it  be  penalized?     Labor,  too,  loses. 

6.  The  Investors  League  believes  that  labor-management  courts  should  be 
set  up.  But  we  do  not  believe  in  compulsory  arbitration,  except  in  cases  such 
as  hospitals,  etc.,  where  the  public  health  is  endangered,  notwithstanding  that  our 
democratic  institutions  and  traditions  have  taught  us  implicit  faith  in  our  courts 
and  judges.  Fundamentally  what  is  the  difference  between  labor  disputes  and 
other  civil  or  criminal  litigation  where  a  competent  judiciary  acts  as  the  final 
arbiter? 


Statement  of  Maurice  R.  Franks,  National  Business  Agent,  and  Editor  of 
the  Railroad  Yardmasters  of  North  America,  Inc. 

I  submit  this  statement  at  your  invitation  in  the  capacity  of  national  business 
agent  and  editor  of  the  Railroad  Yardmasters  of  North  America,  Inc.,  a  com- 
pletely independent  labor  organization.     I  make  this  point  rather  definite  that 
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we  are  completely  independent  for  the  express  purpose  of  proving  to  you,  beyond 
all  shadow  of  doubt,  that  I,  as  the  representative  of  this  organization,  am 
under  no  special  allegiance  to  groups  who  have  delivered  statements  to  your 
committee;  such  as  the  American  Federation  of  Labor,  the  Congress  of  Indus 
trial  Organizations,  the  railroad  union  associations,  or  any  employer  group  or 
association,  including  the  National  Association  of  Manufacturers,  the  United 
States  Chamber  of  Commerce,  or  the  Association  of  American  Railroads. 

THE   NECESSITY    OK   UNIONISM 

1  have  been  making  my  living  since  the  age  of  12.  For  27  years  I  have  been 
in  the  labor  movement  as  a  worker,  committeeman,  delegate,  business  agent, 
and  editor. 

And  my  experience  in  this  field  fully  convinces  me  that  unions,  and  I  mean 
only  good  unions,  are  an  integral  part  of  our  American  way  of  life.  ■  Without 
good  unions  many  workers  would  be  sent  reeling  back  into  the  days  of  the  Simon 
Legrees  of  industry,  when  (he  individual  worker  was  in  all  ways  bound  to  do 
the  bidding  of  a  ruthless  industrial  master.  Times  when  16  hours  of  sweaty 
toil  per  day  for  a  livelihood,  utterly  mean  in  itself,  was  the  rule,  and  when  even 
little  children,  by  a  cruel  extension  of  this  same  despicable  practice,  were  com- 
pelled to  work  from  dawn  to  dusk  with  never  an  opportunity  to  enjoy  the 
inherent  rights  of  every  American. 

Indeed,  without  unionism  it  would  not  be  long  before  the  sweatshop,  with  all 
of  its  dastardly  ami  inhumane  conditions,  would  be  back  in  our  midst  ;  and  i( 
would  not  be  long  either  before  wages  wovdd  be  back  down  to  a  starvation  level. 
Proof  of  this  deduction  may  be  found  in  the  riles  of  newspapers  bearing  the  dates 
of  1H33,  1034,  and  193.3,  during  the  true  depth  of  the  depression.  In  the  columns 
of  those  newspapers  are  plenty  of  items — many  of  these  illustrated  by  photo- 
graphs from  various  parts  of  the  country — which  bear  telling  witness  to  the 
fact  of  anxious  workers  being  auctioned  off  like  slaves  at  the  high  bid  of  2n 
cents  an  hour.  And  there  are  other  items  on  rile  to  record  the  miserable  fact 
that  men  were  discharged  through  the  front  door  only  to  be  rehired  at  the 
back  door  of  the  same  shop  at  half  the  usual  wage.  These  conditions  no  decent 
American  desires  to  see  return. 

The  spirit  of  Simon  Legree  was  not  altogether  dead  in  the  thirties.  Nor  is 
there  reason  to  suppose  that  his  spirit  is  any  more  dead  today. 

This  being  true,  it  is  obvious  that  good  unions  are  very  much  needed  to  protect 
not  only  the  workingman  but  also  the  honest  employer  against  his  chiseling 
racketeer  competitor. 

It  is  no  longer  a  question  of  "unions  to  be  or  not  to  be."  That  matter  has 
been  definitely  settled.     It  is  now  simply  a  question  of  "unions,  good  or  bad." 

Well,  I  for  one,  see  no  reason  why  we  eanot  insist  upon  good  unions — par- 
ticularly since  these  are  possible,  provided  only  we  think  clearly  and  act  with 
wisdom  and  common  sense. 

NO  ROOM   FOR   HATE 

Through  present-day  manipulations  of  union  bossism,  in  many  cases  a  far 
cry  from  unionism  as  faithfully  conceived,  this  country  has  been  thrown  into  a 
state  of  economic  chaos,  if  not  actual  economic  revolution,  from  which  there 
is  small  chance  for  escape  unless  remedial  measures  are  immediately  found 
and  applied. 

In  searching  for  a  remedy  one  consideration  is  of  utmost  importance ;  we  shall 
first  have  to  purge  all  hatred  from  our  hearts  and  place  the  welfare  of  our 
country  above  every  selfish  inclination,  whether  we  be  worker  or  employer, 
politician  or  private  citizen.  Minus  such  a  general  attitude,  we  cannot  hope  to 
make  order  out  of  chaos. 

man's  inhumanity  to  man 

Every  thinking  person  is  deeply  concerned  about  the  present  labor-management 
conflict.  Numerous  cure-all  suggestions  are  constantly  being  offered.  Outstand- 
ing among  these  is :  "Outlaw  all  strikes,  and  you  have  the  answer  !" 

Such  a  glib  suggestion,  when  offered  as  a  cure-all,  is  fantastic — outrageous, 
even,  in  this  Republic  which  was  itself  first  cast  in  the  American  mind  in  the 
form  of  a  strike  against  oppression.  Consider  the  rebellion  against  acts  of  the 
British  Crown  which  led  to  the  Boston  Tea  Party.  No  ;  never  popular  will  be  laws 
which  force  free  men  into  slavery ! 
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There  is,  in  fact,  no  single  answer  to  the  labor  problem,  and  for  the  very  simple 
reason  that  there  is  no  single  canse.  The  causes  of  present  friction  are  numerous. 
Looming  large  among  these  is  man's  inhumanity  to  man,  man's  departure  from 
the  teachings  of  Christ.  When  the  industrial  Simon  Legree  held  the  whip,  he 
lashed  the  worker  in  a  manner  most  ungodly;  and  now  that  the  whip  has 
changed  hands,  and  it  is  the  labor  leader — in  many  cases,  as  unscrupulous  as 
Legree — who  wields  the  lash,  the  blows  which  fall  are  still  no  less  ungodly. 
Never  shall  we  find  peace  among  ourselves  until  workers  and  their  employers 
stumble  upon  the  obvious  fact  that  they  are  not  natural  enemies  but  are,  instead, 
full  partners  in  a  common  cause — production. 

THE  INDUSTRIAL  RELATIONS  DILEMMA 

One  of  the  chief  causes  of  labor  trouble  may  be  charged  directly  to  the  method 
employed  in  our  industrial  relations  system — our  procedure  in  the  handling 
of  labor  disputes.  Unless  and  until  we  face  the  fact  that  changes  must  be  made 
in  keeping  with  the  times,  we  are  bound  to  have  labor  trouble  and  all  of  its 
repercussions.  In  other  words,  our  industrial  relations  procedure  is  mainly 
responsible  for  the  present  state  of  the  unions — in  truth,  a  hell  of  a  state — 
and  simply  because  this  system  was  put  into  effect  during  a  period  of  blind 
hatred. 

The  system  I  refer  to  originated  through  the  National  Labor  Relations  Act, 
more  commonly  known  as  the  Wagner  Act,  and  to  some  idealists  as  the  Magna 
Carta  of  Labor. 

This  law  was  enacted  during  the  worst  of  the  depression — a  period  of  great 
confusion.  Examination  of  this  law  reveals  that  the  authors  themselves  were 
confused.  The  language  of  the  labor  act  is  so  muddled  that  the  clearest  thinkers 
cannot  interpret  it.  There  is  the  preamble,  stating  that  here  is  a  law  designed 
to  diminish  causes  of  labor  disputes  such  as  burden  or  obstruct  interstate  or 
foreign  commerce — and  yet  nowhere  does  this  law  set  up  provisions  to  protect 
two-thirds  of  the  integral  participants  in  commerce,  namely,  the  employer  and 
the  public.  No  wonder  the  present  labor  act  promotes  disharmony!  For,  in 
effect,  it  protects  only  the  unions  and  their  leaders. 

STREAMLINE    SLAVERY 194  7    MODEL 

In  some  sections — particularly  in  7  and  8 — no  real  thought  is  given  to  the 
welfare  of  even  the  workers.  Only  the  leaders  are  considered  here,  since  in 
these  sections  it  is  found  that  compulsory  unionism  is  condoned,  compulsory 
unionism  being  but  another  term  for  streamline  slavery,  1947  model. 

In  section  7  the  worker  is  told  that,  through  the  passage  of  this  law,  he  has  a 
right  to  join  a  union  of  his  own  choosing — which,  to  my  way  of  thinking,  means 
that  he  has  the  right  to  join  or  refuse  to  join  a  particular  union.  And  yet, 
almost  immediately  following,  in  paragraph  3  of  section  S.  he  is  told  that  nothing 
shall  preclude  an  employer  from  making  an  agreement  with  a  labor  organization 
whereby  one  of  the  conditions  of  employment  shall  be  membership  in  that  union. 
In  short,  the  worker  is  free  in  section  7,  only  to  become  a  slave  in  section  8: 
since,  unless  he  does  join  the  union  in  possession  of  the  contract  with  the  em- 
ployer, he  is  deprived  of  the  very  job  which  yields  him  a  living.  Upon  being 
deprived  of  his  right  to  earn  a  living  through  the  instrumentality  of  a  legalized 
closed  shop,  what  becomes  of  a  man's  stated  right  to  join  a  union  of  his  own 
choosing? 

Other  sections  of  this  labor  act  make  of  the  employer  a  criminal  in  the  simple 
exercise  of  his  natural  prerogative  of  free  speech,  since  there  are  specific  stipu- 
lations which  subject  to  fine  and  imprisonment  any  employer  who  so  much 
speaks  to  an  employee  on  the  subject  of  unionism. 

SUGGESTIONS  FOR  IMPROVEMENT 

In  the  light  of  the  foregoing,  I  do  not  hesitate  in  telling  your  committee  that 
it  would  be  a  job  well  done  were  most  of  this  act  to  be  tossed  straight  through  the 
window,  and  were  a  number  of  thoroughgoing  amendments  to  be  made  in  the 
interest  of  common  equity  and  sound  Americanism.  If  we  are  to  have  equity 
in  the  matter  of  industrial  relations,  the  law  must  give  full  consideration  to 
the  three  integral  elements  of  industry — the  worker,  the  employer,  and  the 
general  public. 

It  must,  however,  be  borne  in  mind  that  such  consideration  cannot  be  realized 
in  an  atmosphere  of  mob  hysteria  or  promoted  by  hearts  of  vengeance  influ- 
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enced  by  the  haters  of  either  side  of  industry-     The  matter  must  be  calmly 
and  fairly  approached. 

I  am  grateful  to  this  committee  for  this  opportunity  of  offering  the  following 
recommendations  which  I  believe  should  be  incorporated  into  any  labor  legis- 
lation that  you  are  considering : 

1.  That  the  name  of  the  labor  act  be  changed  from  National  Labor  Rela- 
tions Act  to  the  Industrial  Relations  Act.  This  title,  unlike  the  present  one, 
is  unbiased  in  its  address.  It  indicates  that  the  law  is  not  set  up  to  favor 
labor  alone,  but  that  it  is  prepared  to  recognize,  with  fairness  to  all,  the 
three  vital  components  of  industry — workers,  employers,  public. 

2.  That  this  Industrial  Relations  Act  create  an  Industrial  Relations  De- 
partment of  Government,  one  which  would  be  unbiased  in  its  outlook,  and 
whose  function  it  would  be  to  coordinate  the  services  of  the  Departments 
of  Labor,  Agriculture,  and  Commerce;  this  new  department  to  be  headed  by 
a  director  of  Industrial  Relations,  an  official  under  no  special  allegiance 
to  any  of  the  groups  otherwise  already  fully  represented. 

3.  That  this  Industrial  Relations  Act  create  an  industrial  relations  court. 
It  would  be  the  duty  of  this  court  to  try  all  contractual  dispute  cases  that 
come  before  it  that  could  not  be  settled  through  conciliation,  mediation,  or 
arbitration — the  decision  of  this  court  to  be  prompt  and  binding.  There 
would  be  no  allowance  for  a  strike  for  the  duration  of  any  labor-manage- 
ment contract,  since  this  court  would  have  lull  power  to  act  on  all  side 
issues,  including  jurisdictional  disputes,  and  thus  avoid  unnecessary  cessa- 
tion of  production.  This  industrial  relations  court  is  contemplated  only 
as  a  court  which  would  deal  with  the  controversies  which  arise  over  the 
meaning  and  interpretation  of  contracts  voluntarily  entered  into  between 
management  and  labor.  It  would  not  be  the  authority  of  this  court  to  solve 
the  issues  of  employment  or  collective  bargaining.  Its  specific  purpose  is 
to  keep  a  dispute  over  the  meaning  of  a  contract  voluntarily  entered  into 
from  ..shutting  down  production  while  the  equities  of  the  parties  under  the 
contract  are  determined. 

4.  That  this  Industrial  Relations  Act  stipulate  that  only  citizens  of  the 
United  States  or  its  possessions  would  be  eligible  to  negotiate  any  matter 
pertaining  to  industrial  relations. 

."5.  That  labor  unions  be  required  to  render  financial  statements  to  their 
constituents  at  yearly  intervals  at  least,  such  statements  to  be  attested  to 
by  certified  public  accounants. 

fi.  That  labor  unions  be  required  to  observe  the  rules  of  strict  parlia' 
mentary  law  at  all  meetings,  and  that  they  be  also  required  to  elect  officers 
and  conduct  strike  votes  by  secret  ballot. 

THERE  IS   HOPE 

To  hear  some  people  talk,  one  is  led  to  believe  that  the  union  situation  is  hope- 
less. Well,  with  these  people  I  simply  cannot  agree,  convinced  as  I  am  that,  if 
proper  steps  are  taken,  we  can  and  will  find  the  answer  to  the  present  vicious 
problem.  Some  people  are  saying  that  the  entire  labor  movement  has  gone  Com- 
munist, or  that  it  is  headed  by  a  bunch  of  racketeers.  Fortunately,  however, 
these  are  not  the  facts.  The  truth  of  the  matter  is  that  the  rank  and  file  of 
workers,  whether  belonging  to  the  American  Federation  of  Labor,  the  Congress 
of  Industrial  Organizations,  the  railroad  brotherhoods,  the  independent  labor 
unions — or  to  no  union  at  all — are,  by  virtue  of  the  very  fact  that  they  have 
chosen  to  work  for  a  living,  good  honest  people,  able  and  willing  to  do  the  honor- 
able thing  when  they  know  it  to  be  the  honorable  thing  to  do. 

And,  by  this  same  token,  the  leaders,  by  and  large,  and  likewise  honest  men, 
since  it  must  be  remembered,  too,  that  the  vast  majority  of  them  have  come  up 
from  the  ranks  of  the  workers.  This  being  the  case,  their  misdoings  can  be 
charged  to  the  head  more  than  to  the  heart.  It  can  never,  therefore,  be  a  simple 
matter  of  "knock  'em  down  and  drag  'em  out !"  Nor  should  legislation  be  enacted 
which  will  penalize  the  majority  for  the  acts  of  a  very,  very  small  minority. 

GIVE    THE    UNIONS    BACK    TO    THE    WORKERS 

No  doubt,  we  do  need  corrective  legislation  designed  to  drive  the  racketeers  and 
radicals  from  our  unions,  but  there  is  no  need  to  pile  good  unionism  on  the  same 
wagon  with  the  bad.  The  type  of  legislation  needed  is  that  which  will  give  the 
unions  back  to  the  workers  and  which  will  enable  them  to  operate  in  accordance 
with  the  true  principles  of  unionism — which,  of  necessity,  must  be  in  complete 
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harmony  with  the  true  principles  of  Americanism.  When  suggestions,  such  as 
have  been  outlined  in  this  article,  are  placed  squarely  before  the  rank  and  file 
for  consideration,  so  that  they  may  analyze  them  according  to  parliamentary 
procedure  and  vote  upon  them  by  means  of  the  secret  ballot,  it  will,  I  am  confi- 
dent, be  proven  beyond  all  shadow  of  doubt  that  the  vast  majority  of  all  union 
members  detest  the  actions  of  the  racketeers  and  radicals  as  intensely  as  do  all 
other  decent  citizens.  Also  that  labor  will  be  the  first  to  approve  such  corrective 
legislation  as  will  make  for  better  times  all  around. 

I  do  not  claim  to  be  an  economic  doctor  with  a  cure-all ;  I  nevertheless  believe 
that  such  an  industrial-relations  set-up  as  outlined  through  my  suggestions  Would 
open  up  an  avenue  so  that  we  would  always  be  able  to  determine  the  actual  status 
quo  on  all  industrial-relations  questions,  such  as  industry-wide  bargaining,  the 
closed  shop,  the  organizing  of  foremen — yes;  and  even  the  organizing  of  news- 
papermen. These  and  many  more  issues  could  be  intelligently  analyzed  without 
disrupting  industry  to  any  great  extent.     I  thank  you. 


Statement  of  John  Green,  President,  Industrial  Union  of  Marine  and  Ship- 
building Workers  of  America 

A.  Status  of  the  shipbuilding  and  .ship-repair  industry  during  peacetime  a 
quasi-public  industry. — It  is  generally  recognized  by  most  informed  observers 
that,  during  wartime,  the  shipbuilding  industry  is  one  of  the  first  Hops  of  our 
national  defense,  and  therefore,  that  the  Government  has  a  direct  interest  in  this 
industry.  That  the  Government  recognizes  this  interest  can  be  shown  by  the 
story  of  how  the  problem  of  labor  peace  in  this  industry  was  solved  during  the 
war  by  a  tripartite  agreement  between  Government,  management,  and  labor, 
because  Government  was  directly  affected  and  interested  in  stabilization  of  the 
industry. 

Even  after  the  war,  this  industry  remains  quasi-public  in  character  under  the 
provisions  of  the  Merchant  Marine  Act  of  1936,  Public  Law  835,  of  the  Seventy- 
fourth  Congress.  The  interest  of  the  Government  in  the  shipbuilding  industry 
and  in  maritime  shipping  is  expressed  through  the  granting  of  various  forms  of 
subsidies  by  the  United  States  Maritime  Commission  to  shipowners  on  certain 
specified  foreign-trade  routes.  These  subsidies  are  commonly  known  as — 
(a)  Mail  contracts. 
(0)   Construction-differential  subsidy. 

(c)  Operating-diffreential  subsidy. 

(d)  The  allowance  of  certain  construction  funds  as  tax-free  reserves,  to 
lines  receiving  the  above  three  forms  of  subsidies. 

There  is  another  indirect  form  of  subsidy  for  United  States  shipping,  by  pro- 
visions of  the  Congress  of  the  United  States  all  coastwise  and  intercoastal  ship- 
ping and  carrying  is  restricted  to  United  States  shipowners. 

In  addition  to  the  public  interest  in  the  preservation  and  operation  of  the 
American  merchant  marine,  the  shipbuilding  industry  still,  in  many  private  yards, 
is  constructing  ships  directly  for  the  United  States  Navy.  These  private-owned 
yards  have  never  carried  on  any  other  type  of  construction  than  naval  vessels. 

The  Government  is  also  directly  concerned  with  maintenance  of  the  ship-repair 
division  of  this  industry.  A  good  deal  of  the  repair  work  presently  being  carried 
out  in  our  shipyards  is  being  clone  under  the  provisions  of  the  Ship  Disposal  Act 
(commonly  known  as  the  Bland  bill)  of  1946. 

It  is  difficult  indeed,  to  separate  the  peacetime  operations  of  merchant  ship- 
building and  ship  repairing  from  the  necessity  this  operation  has  to  meet  in  a 
time  of  national  defense.  The  two  are  inextricably  intertwined.  The  effect  of 
the  discovery  of  a  method  of  harnessing  nuclear  fission  is  to  make  this  separation 
of  peacetime  and  wartime  operations  well  night  impossible. 

The  consideration  of  the  Government  as  to  what  yards  remain,  what  yards  are 
leased,  and  what  yards  are  stand-by  is  always  decided  by  a  realization  of  what 
is  necessary  in  time  of  emergency  or  what  might  be  necessary. 

The  industry  is  always  considered,  therefore,  on  a  coastal  zone  or  national 
basis. 

The  necessarily  Nation-wide  and  zonal-wide  characteristics  of  this  industry 
cannot  be  met  by  anything  other  than  national  and  zonal  planning,  and  for  that 
matter  collective  bargaining.  Conditions  in  repair  have  a  tendency  to  equalize 
throughout  the  country.  Conditions  in  building  have  a  tendency  to  equalize 
throughout  the  country  much  more  than  conditions  in  both  repair  and  building 
have  a  tendency  to  equalize  in  any  one  area. 
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If  thi.s  industry  were  ever  restricted  by  the  prohibition  against  industry- 
wide collective  bargaining,  the  industry  would  probably  be  in  worse  condition 
than  it  was  in  1928-29  (the  extreme  low  point).  This  prohibition  would  run 
directly  contrary  to  the  dictations  of  national  defense. 

B.  The  story  of  how  the  problem  of  labor  peace  in  the  shipbuilding  and  ship 
repair  industry  was  solved  during  the  war;  and  management's  present  attempt 
to  scuttle  this  agreement. — The  story  of  the  solution  of  labor  problems  in  the 
shipbuilding  industry  is  set  forth  in  an  attachment  hereto  entitled  "The  Story 
of  Shipbuilding  Stabilization — a  Tripartite  Agreement".  An  additional  memor- 
andum is  called  "Summary  Chronological  Review  of  Actions  Taken  Committing 
Shipbuilding  and  Ship  Repair  Management,  Labor  and  the  United  States  Gov- 
ernment through  its  Procurement  Agencies,  to  the  Tripartite  Zone  Standards 
Agreements." 

There  is,  within  the  zone  standards  organization  a  clear  differentiation  between 
provisions  to  meet  individual  conditions,  and  provisions  which  must  be  equalized 
nationally. 

As  is  stated  in  the  history  of  shipbuilding  stabilization,  management  is  at 
present  (at  the  time  of  writing)  unilaterally  attempting  to  abrogate  an  agree- 
ment which  all  parties  recognize  is  tripartite  in  nature  and  can  only  be  abro- 
gated by  unanimous  consent. 

Some  time  ago  the  President  of  this  union,  Mr.  John  Green,  addressed  a  letter 
to  the  President  of  the  United  States,  in  which  he  set  forth  the -problems  of 
management's  attempt  at  unilateral  abrogation  very  clearly.  A  copy  of  this 
letter  is  attached  hereto,  and  the  union  wishes  it  to  be  considered  as  part  of  its 
statement  at  this  point.  It  should  be  interesting  to  his  Commitee  to  note  that 
the  union  has  not  yet  considered  dragging  management  into  court,  even  though 
management  is  violating  a  legal  and  binding  agreement,  courts  are  not  the  an- 
swer, nor  can  they  provide  a  solution  for  this  type  of  problem. 

Labor  gave  up  a  great  deal  under  this  Shipbuilding  Stabilization  Committee. 
At  the  time  of  the  national  amendments  to  the  zone  standards  agreements,  labor 
in  this  industry  agreed  to  abolition  of  calendar  premium  days  months  before 
the  President  issued  Executive  Order  0240.  At  the  time  of  the  national  amend- 
ments to  the  zone  standards,  labor  on  the  gulf  coast  and  pacific  coast  gave  up 
approximately  a  half  a  million  dollars  in  wages,  which  it  would  have  received 
if  the  escalator  clause  of  the  original  zone  standards  had  been  allowed  to  go 
into  full  force  and  effect. 

At  the  time  of  the  1945  wage  review,  which  was  finally  conducted  and  ended  in 
1946,  labor  gave  up  6  months  of  retroactive  pa.y,  since  the  1945  wage  review 
increase,  under  all  provisions  of  zone  standards,  should  have  been  effected  in 
June  of  1945.  It  finally  became  effective  as  of  December  4,  1945,  and  our  repair 
yards  have  not  even  received  retroactivity  beyond  March  of  1946. 

Labor  agreed  to  the  motion  of  the  Government  to  postpone  the  1946  wage 
review  from  June  to  January  of  1947,  and  not  to  request  retroactive  pay  beyond 
January  1,  1947. 

The  strike  record  of  the  shipbuilding  industry  has  been  less  than  one-half  of 
one-tenth  of  1  percent  since  the  beginning  of  the  national  emergency. 

C.  Legislation  proposed  to  the  Senate  Committee  on  Labor  and  Public  Welfare 
could  never  solve  the  problem  of  the  shipbuilding  industry,  which  is  now  organized 
on  a  national  and  zonal  basis. — If  legislation,  such  as  S.  133,  to  break  up  industry- 
wide bargaining  had  been  in  force  during  the  war,  the  shipbuilding  industry 
would  have  been  faced  with  the  worst  case  of  labor  pirating  in  history.  If 
presently  passed,  it  would  prohibit  any  attempt  to  continue  any  form  of  stabiliza- 
tion within  this  industry.  It  would  go  directly  contrary  to  the  interest  of  the 
Government  itself  in  the  matter  of  subsidized  lines.  It  would  prevent  any  possi- 
ble and  necessary  uniformity,  as  between  ship-repair  yards  throughout  the 
country  and  shipbuilding  yards  throughout  the  country.  It  would  be  quite 
impossible  for  this  industry  to  bargain  on  labor  issues,  which  have  already  been 
stabilized  on  a  national  and  zonal  basis,  individually  with  each  local.  This 
legislation  would  break  up  the  basis  on  which  this  industry  has  operated  since 
1941. 

No  one  piece  of  legislation  proposed,  not  even  S.  55,  would  solve  the  problem 
in  our  industry  of  the  unilateral  attempt  by  the  employers  to  abrogate  their 
obligations,  under  the  zone  standards  agreements,  in  the  1946  wage  review.  No 
court  suit  can  solve  this  problem,  even  if  such  court  suit  were  to  award  retro- 
active damages.  We  presently  have  a  right  to  go  to  court  if  we  so  desire,  but 
compulsion  cannot  be  the  answer  in  a  situation  where  we  have  to  live  with  our 
employers  for  the  rest  of  our  lives  in  the  industry.     Similarly,  our  employers  now 
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have  the  right  to  sue  us  if  they  so  desire,  but  again  compulsion  cannot  be  the 
answer.     Labor  peace  cannot  be  attained  by  compulsion  in  courts. 

D.  The  characteristics  of  the  shipbuilders  union. — The  committee  will  please 
note  that  the  financial  statement  of  the  union,  as  audited  by  a  certified  public 
accountant,  and  a  consolidated  summary  of  local  financial  reports  is  part  of  the 
officers'  report  to  each  convention,  and  is  therefore,  a  matter  of  public  record. 
You  will  also  please  note  that  our  national  constitution  provides  for  a  semi- 
annual audit  of  all  the  local  accounts,  and  also  provided  for  a  definite  system  of 
budgeting  expenditures. 

You  will  note  that  we  have  a  national  convention  once  yearly  at  which  the 
national  officers  are  elected  and  at  which  national  union  policy  is  set. 

The  question  of  registration  and  incorporation  since  our  acts,  our  policies,  and 
our  conventions  are  always  matters  of  public  record,  would  merely  mean  for  us 
so  much  more  paper  work  and  red  tape.  If  any  employer  in  our  industry,  at  anv 
time,  desires  to  see  the  finances  of  this  union,  all  lie  has  to  do  is  go  to  the 
United  States  Department  of  Labor  library,  or,  in  some  cases,  look  at  our  weekly 
newspaper  which  is  on  file  at  that  library. 

Since  our  policy  in  this  union  is  formulated  democratically  by  all  the  locals 
together  and  often  by  acts  of  the  national  conventions  (the  highest  ruling  body 
of  the  union),  it  would  be  practically  impossible  for  us  to  prevent  uniform  policies 
in  this  industry  from  being  applied  to  more  than  one  employer,  particularly 
since  the  zone  standards  have  applied  uniform  policies  to  more  than  one  employer 
for  the  past  6  years.  The  local  unions  could  not  be  required  by  any  law  to  go 
against  policy  set  by  the  national  convention  constituted  of  democratically 
elected  delegates  from  each  local.  This  would  simply  mean,  that  if  the  law 
did  propose  to  do  this,  you  might  as  well  refuse  to  allow  any  local  unions  to 
band  together  into  a  national  union.  If  locals  are  not  allowed  to  follow  national 
policy,  which  they  themselves  have  set  up,  there  can  be  no  national  unions. 

il.    THE   NEED   TO   PRESERVE   AND   EXTEND   PROTECTIVE   LABOR    LEGISLATION    TO   PROHIBIT 
UNFAIR  AND  OPPRESSIVE  PRACTICES   AGAINST  LABOR 

A.  Black  history  of  past  revealed  by  Senate  committee. — It  was  a  painstaking 
and  meticulous  investigation  by  a  former  subcommittee  of  this  very  committee 
of  the  Senate  which  after  2%  years  of  work  (including  many  public  hearings, 
and  far  in  excess  of  34  volumes  of  published  testimony  and  documentary  exhibits  I 
revealed  the  naked  brutal  facts  of  the  prevalence  of  unfair  oppressive  practices 
of  employers  in  dealing  with  employees  desiring  to  engage  in  collective  bargain- 
ing. 

This  Senate  committee,  under  Senate  Resolution  No.  266  of  the  Seventy-fourth 
Congress,  presented  its  findings  and  recommendations  between  May  2f>  and 
June  13,  1939  before  another  former  subcommittee  of  this  committee  in  hearings 
on, Senate  bill  1970.  Employers  were  invited  and  did  appear  at  those  hearings. 
No  one  defended  tke  oppressive  and  unfair  practices  which  your  subcommittee, 
popularly  known  as  +.he  La  Follette  Civil  Liberties  Committee,  had  found  so 
prevalent. 

B.  Labor  spies,  armed  strikebreakers,  and  special  munitions  were  standard 
methods  used  for  generations  to  smash  unions. — Senator  La  Follette  informed 
your  committee  that  he  found  that  the  unfair  and  oppressive  practices  found 
to  be  still  continuing  in  some  measure  despite  the  National  Labor  Relations  Act 
and  the  Byrnes  Act,  were  identical  to  practices  continuing  over  generations,  and 
revealed  by  past  governmental  investigations  over  a  period  of  40  years.  Sine*' 
1S93,  congressional  investigations  had  condemned  the  use  of  labor  spies  and 
strikebreaking  mercenaries  and  had  recommended  that  legislation  be  passed 
also  prohibiting  the  use  of  paid  strikebreakers,  strikeguards,  and  the  interstate 
transportation  of  Catling  guns  and  similar  weapons  for  use  in  industrial  disputes. 

C.  Only  the  Byrnes  Act  and  the  National  Labor  Relations  Act  curb  employers' 
u*e  of  unfair  and  oppressive  practices.-^-DesYiite  this  long  series  of  investigations 
and  truly  uniform  nonpartisan  findings  of  condemnations,  only  these  two  acts 
have  appeared  on  the  statute  books.  Even  then  it  .was  years  after  passage  of 
the  National  Labor  Relations  Act  following  the  Supreme  Court  decision  in  the 
Freuhauf  Trailer  case,  that  is  became  established  that  the  Government  was 
empowered  to  order  the  labor  spy  out  of  the  ranks  of  labor  and  from  industry. 

We  beg  of  you  to  reread  the  printed  volume  of  hearings  on  Senate  bill  1970  of 
the  Seventy-sixth  Congress  before  you  consider  modifying  the  National  Labor 
Relations  Act  or  give  heed  to  the  specious  cries  of  employers  for  "restoration  of 
l lie  rights  of  free  speech"  which  it  is  contended  are  curbed  by  that  act.     Study 
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wliat  happened  when  a  revitalized  labor  movement  began  to  reorganize  in  1033 
in  response  to  the  empty  guarantees  of  the  National  Industrial  Recovery  Act. 
Please  learn  again  how,  instead  of  finding  protection  under  the  law,  labor  was 
confronted  with  the  expanding  activities  of  the  labor-detective  agency ;  the  in- 
filtration of  labor  spies  (delivering  managements'  free-speech  messages)  into 
not  only  the  ranks  of  labor  but  into  its  officialdom  and  into  its  policy-making 
bodies ;  the  professional  strikebreaker  and  provocateur ;  and  the  purveyor  of  gas 
and  machine  guns. 

D.  Labor-busting  detective  agencies  numbering  hundreds  tried  to  defy  or  evade 
Senate  investigation. — The  cynical  abandon  of  employers  and  their  secret  labor 
relations  agencies  in  efforts  to  defy  or  evade  the  Senate's  investigation  is  reveal- 
ingly  cited  by  Senator  La  Follette's  summary  for  his  subcommittee.  Nevertheless, 
despite  stripped  files  and  blank  witnesses,  a  most  thoroughgoing  exposition  of  the 
facts  was  achieved,  showing  how  the  entire  Nation  was  blanketed  with  labor 
spy  and  professional  fink  services,  equipped  with  industrial  munitions  and  trained 
with  techniques  in  lying,  character  wrecking,  dissension  creating,  and  the  poison- 
ing of  union  brother  toward  union  brother,  against  which  stand  only  the  feeble 
powers  of  the  National  Labor  Relations  Act,  empowered  only  to  issue  cease  and 
desist  orders  and  have  them  posted. 

E.  Labor  spies  flourished  in  every  quarter  and  often  controlled  unions — Em- 
ployers and  employer  associations  often  directly  organized  and  supervised  stwh 
union  busting. — In  addition  to  the  great  union-busting  detective  agencies,  such 
as  the  Pinkerton  National  Detective  Agency,  the  Burn's  Agency,  the  Railway 
Audit  &  Inspection  Co.,  Inc.,  the  Corporations  Auxiliary  Co.,  and  others,  your 
committee  established  identical  oppressive  and  unfair  practices  insistently  per- 
formed by  great  employers'  associations,  like  the  National  Metal  Trades  Asso- 
ciation, and  by  great  individual  corporations,  like  the  Republic  Steel  Co.  and 
others. 

It  learned  without  challenge  that  every  section  of  labor  was  infiltrated  with 
these  spies,  many  of  whom  wormed  their  way  to  high  office  in  labor  unions,  there 
to  carry  on  the  bidding  of  their  masters  in  creating  confusion  and  defeat  amongst 
true  and  honest  union  men. 

P.  How  labor  spies  in  unions  promoted  violence,  created  dissension,  wrecked 
unions,  and  paved  way  for  injunctions. — The  findings  by  this  committee  of  yours 
as  to  the  diabolically  clever  rules  of  strategy  and  techniques  for  crushing  unions 
lifted  the  veil  from  a  secret  science  which  neither  labor  nor  the  public  had 
previously  penetrated.  Based  on  "dishonesty,  buglary,  larcency,  and  false  pre- 
tense," the  spy  system  put  agents  into  union  picket  lines,  instructed  to  commit 
violence  against  life  and  property,  create  fear,  destroy  public  support,  invoke 
police  and  court  action,  and  to  decoy  union  men  into  traps  where  they  could  be 
beaten  to  the  point  of  death.  These  were  the  accepted  and  generally  used  means 
of  dealing  with  labor  until  the  last  few  years.  We  beg  of  you  again  to  read  the 
uncontroverted  findings  of  your  own  painstaking  committee,  in  full  if  possible, 
but  at  any  rate  as  summarized  in  the  hearings  on  Senate  bill  1970. 

G.  Corporations  and  employers'  associations  which  used  their  own  experts  to 
smash  unions  used  deceits  and  violence  identical  to  those  used  by  detective 
agencies. — Your  committee  showed  to  you  that  there  was  no  difference  in  the 
means  employed  when  union  busting  was  undertaken  directly  and  when  the  job 
was  sublet  to  detective-agency  specialists.  The  brutality,  the  deceit,  and  the 
naked  terror  used  by  Republic  Steel  or  the  Harlan  County  Coal  Operators  Asso- 
ciation matched  the  worst  that  detective  agencies  produced.  The  same  thugs 
with  long  criminal  records,  the  same  weapons,  the  same  cynical  corruption  was 
found  in  both  systems. 

H.  Industrial  munitions  icidely  used — Solely  to  smash  unions  by  force. — It 
need  only  be  said,  as  your  committee  found,  the  purchase  and  possession  on 
the  part  of  employers  of  weapons  primarily  designed  for  use  against  masses 
of  people  is  directly  related  to  oppressive  labor  policy.  By  all  means,  Senators, 
you  should  study  the  dark  pages  of  labor  history  revealed  in  the  white  light 
of  this  Senate's  own  reports  on  industrial  unions  and  as  touched  on  in  the 
hearings  on  Senate  bill  1970. 

III.    THE  RIGHT  TO  STRIKE  MUST  BE  MAINTAINED  FREELY  OR  THERE  CAN  BE  NO 
COLLECTIVE  BARGAINING 

If  some  of  the  proposals  before  this  Senate  to  limit  or  prohibit  strike  action 
by  labor  were  considered  for  application  to  another  field  of  bargaining,  their 
import  would  become  clear.    Apply  this  theory  to  two  farmers,  a  cattleman,  and 
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:i  hay  fanner  when  a  contract  for  the  sale  of  hay  is  expiring  and  the  unfairness 
becomes  clear.  The  labor  proposals  would  in  effect  send  labor  to  the  bargaining 
table  prohibited  from  stopping  delivery  of  its  product  upon  expiration  of  a  con- 
tract no  matter  how  inequitable  the  buyer's  offer  might  be.  It  would  be  impos- 
sible to  bargain  under  such  restrictions  either  by  labor  or  by  hay  farmers. 

iv.  unions'  general  functions  as  a  means  for  distributing  purchasing  power 

IS    BENEFICIAL   TO    THE    ENTIRE    COLONY 

Labor  unions  free  to  engage  in  bona  fide  collective  bargaining  and  to  strike, 
provide  the  only  effective  agency  primarily  designed  to  require  distribution  of 
buying  power.  While  many  arguments  go  on  about  the  cause  of  business  cycles, 
all  agree  that  crashes  do  not  occur  when  buying  power  is  widely  distributed. 
Unions,  therefore,  should  not  be  hamstrung  in  the  performance  of  this  vital 
function,  particularly  in  times  like  the  present  when  profits  have  been  sky- 
rocketing and  the  savings  of  the  mass  of  the  people  are  being  rapidly  dissipated. 

Respectfully  submitted. 

John  Green, 
President,  IUMSWA,  CIO. 


Statement  of  George  Grosser,  Secretary  of  Manufacturers  Protective  and 
Development  Association 

At  the  outset,  may  I,  on  behalf  of  the  Manufacturers  Protective  and  Develop- 
ment Association,  of  which  I  am  the  secretary,  express  to  your  committee  our 
appreciation  for  the  courtesy  extended  us  in  permitting  me  to  appear  today 
in  order  to  acquaint  you  with  our  views  with  reference  to  contemplated  labor 
legislation  which  your  committee  now  has  under  consideration. 

The  Manufacturers  Protective  and  Development  Association  is  a  voluntary, 
nonprofit  national  association  of  cooking  and  heating  appliance  manufacturers 
located  in  various  States  of  the  Union.  We  have  attached  to  this  prepared 
statement  a  list  of  the  companies  which  are  members  of  the  association,  listing 
them  alphabetically,  and  setting  forth  the  principal  place  of  business  of  each. 

The  association  was  originally  organized  in  1886,  for  the  purpose  of  negotiat- 
ing agreements  between  organized  labor  and  the  manufacturers,  settling  labor 
disputes,  setting  piece  prices,  hourly  rates  and,  in  general,  negotiating  various 
other  employer-employee  problems  which  might  arise  from  time  to  time  between 
the  members  of  the  association  and  members  of  the  various  unions  working  in 
the  manufacturers'  plants.  The  association  is  fully  empowered  to  negotiate 
labor  contracts  for  and  on  behalf  of  the  individual  members  of  the  association 
and  the  association's  affairs  are  directed  by  a  nine-man  executive  committee, 
chosen  annually  by  the  full  membership. 

In  June  of  1891,  the  officers  of  the  association  and  the  officers  of  the.  Inter- 
national Molders  and  Foundry  Workers  Union,  A.  F.  of  L.,  negotiated  the  first 
collective  bargaining  agreement  between  the  association  and  the  union,  and 
since  that  time  the  agreement  has  been  known  as  conference  agreements,  which 
agreement  includes  and  covers  all  of  the  members  of  the  international  union 
working  in  all  of  the  plants  in  the  association.  Our  investigation  reveals  that 
this  conference  agreement  is  the  first  labor  agreement  in  America  covering  an 
industry  on  an  industry-wide  basis.  The  agreement  has  been  in  continuous 
effect  since  its  origin  in  1891,  and  during  its  56  years  of  operation  many  changes 
and  additions  have  been  made  in  both  its  text  and  in  its  practical  application, 
but  at  no  time  have  the  parties  to  this  agreement  ever  failed  to  reach  a  satis- 
factory agreement  with  the  result  that  during  all  of  this  period  the  union  has 
never  had  occasion  to  call  an  authorized  strike  in  any  one  of  the  plants  working 
under  this  agreement.  We  believe  that  the  success  of  this  agreement  has,  in 
the  main,  been  brought  about  for  four  reasons : 

1.  A  sincere  desire  on  the  part  of  both  the  union  and  the  company  to  meet  on 
common  ground  in  a  settlement  of  all  grievances  and  disputes,  a  sincere  desire 
on  the  part  of  both  parties  to  the  agreement  to  secure  a  full  appreciation  of  the 
other  party's  needs  and  desires  under  the  contract,  and  a  sincere  and  honest 
effort  has  always  been  made  to  effectively  carry  out  the  wishes  and  desires 
of  the  other  party  to  the  agreement,  once  the  parties  have  mutually  agreed 
that  the  specific  interest  or  desire  is  worthwhile  and  of  sound  interest  and  benefit 
to  both  parties. 

2.  A  sound  and  effective  grievance  procedure. 
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3:  The  method  and  manner  of  handling  grievances  and  disputes  under  the 
grievance  procedure  as  set  forth  in  the  contract. 

4.  That  in  case  of  any  dispute,  all  operations  in  the  plant  affected  continue 
during  negotiations. 

We  have  had  such  excellent  success  with  this  contract  and  the  grievance  pro- 
cedure set  forth  in  the  contract  during  the  past  56  years  that  I  feet  it  is  of  suf- 
ficient importance  to  your  committee  to  outline  in  detail  the  method  and  manner 
by  which  our  association  and  the  union  approaches  these  problems  and  ultimately 
settles  them  to  the  mutual  satisfaction  of  all  concerned. 

Briefly  stated,  a  grievance  in  our  plants  is  disposed  of  as  follows:  When  an 
individual  employee  has  a  grievance  of  any  nature,  he  must  first  discuss 
his  grievance  with  his  foreman  in  an  effort  to  adjust  the  problem.  In  the  event 
that  the  employee  and  the  foreman  are  unable  to  reach  an  agreement,  the  em- 
ployee is  then  required  to  set  forth  his  grievance  in  a  written  form  provided  by 
the  company,  and  he  then  presents  his  grievance  to  a  shop  committee  who,  in 
turn,  presents  the  grievance  to  either  the  foreman  or  the  superintendent  of  the 
plant. 

In  the  event  that  the  parties  are  unable  to  satisfactorily  adjust  the  matter  at 
this  stage  of  the  procedure,  the  grievance  is  then  referred  to  a  vice  president 
of  the  union  and  the  secretary  of  the  association,  both  of  whom  are  required  by 
the  conference  agreement  to  meet  at  the  plant  where  the  employee  is  employed, 
at  which  time  these  two  representatives  call  a  meeting  of  the  shop  committee,  the 
foreman,  and  the  superintendent,  for  the  purpose  of  ascertaining  all  of  the  facts 
concerning  the  dispute. 

At  this  juncture  of  the  grievance  procedure,  these  two  parties,  namely,  the 
secretary  of  the  association  and  the  international  vice  president  of  the  union, 
attempt  to  resolve  the  dispute.  If  they  are  unable  to  reach  an  agreement  they  re- 
fer the  matter  to  the  presidents  of  the  two  associations,  namely,  the  International 
Holders  and  Foundry  Workers  Union  and  the  Manufacturers  Protective  and 
Development  Association,  who  consider  all  of  the  facts  concerning  the  dispute 
and  attempt  to  settle  the  matter. 

,  Finally,  if  the  presidents  of  the  two  associations  are  unable  to  reach  an  agree- 
ment, the  matter  is  then  referred  to  what  is  commonly  known  in  the  grievance 
procedure  as  the  "subcommittee"  of  the  conference  committee,  which  committee  is 
composed  of  three  officers  of  the  international  union  and  three  officers  of  the 
manufacturers  association,  and  I  wish  to  make  it  clear  at  this  time  that  dur- 
ing the  56  years  of  continuous  operation  of  this  conference  agreement  that  both 
parties  to  this  agreement  have  had  presented  to  them  numerous  disputes,  a 
great  number  of  which  have  ultimately  reached  the  subcommittee,  but  during  the 
entire  period  of  time  involved  never  has  there  been  a  dispute  which  the  subcom- 
mittee has  failed  to  settle.  I  might  state,  parenthetically,  that  our  records  show 
that  an  average  of  four  disputes  reaches  the  subcommittee  each  year. 

In  the  original  agreement  arrived  at  in  1891,  the  following  clause  was  inserted 
which  is  still  a  part  of  the  agreement,  and  has  never  been  changed,  and  I  quote: 

"Clause  10.  The  principle  of  arbitration  shall  be  adopted  for  the  settlement  of 
any  and  all  disputes  .that  may  arise  under  this  procedure  between  the  association 
and  the  union." 

It  might  be  of  interest  to  your  committee  to  know  that  when  an  employee 
refers  a  grievance  or  dispute  in  which  he  is  involved  to  a  shop  committee  for 
settlement,  that  any  settlement  of  this  dispute  made  by  the  committee  is  final 
and  binding  on  all  parties  concerned.  Moreover,  if  the  shop  committee  fails 
to  reach  an  agreement  with  the  management  and  has  occasion  to  refer  the 
dispute  to  the  international  vice  president  of  the  union  and  the  secretary  of 
our  association,  that  any  decision  reached  by  the  vice  president  .of  the  union 
and  our  secretary  is  final  and  binding  on  all  parties  concerned. 

At  this  juncture  of  my  discussion  of  the  contract,  I  would  like  to  direct  your 
attention  to  another  provision  of  the  agreement  which  we  feel  has  been  of 
great  importance  in  alleviating  labor  unrest  and  disturbance  in  our  plants,  and 
I  might  add  that  it  is  a  clause  which  has  been  honored  and  upheld,  without 
exception,  by  both  parties  to  the  agreement  for  56  years,  and  I  call  it  to  your 
attention  at  this  time : 

"Pending  negotiations  involving  any  dispute  of  any  kind  or  nature,  neither 
party  to  the  dispute  shall  discontinue  operations  but  shall  continue  with  business 
in  the  ordinary  manner." 

As  you  well  know,  there  are  times  when  it  is  possible  to  adjust  disputes  or 
grievances  in  a  relatively  short  period  of  time.  On  the  other  hand,  there  are 
situations  where  several  weeks  may  elapse  before  we  can  get  a  dispute  settled, 
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clue  either  to  the  fact  that  the  dispute  is  in  the  process  of  negotiation  under 
the  grievance  procedure,  or,  if  the  matter  has  proceeded  to  later  stages  of  the 
grievance  procedure,  some  time  is  consumed  by  the  parties  in  traveling  to  the 
place  of  dispute.  Clause  11,  which  I  have  previously  read  to  you,  compels  both 
parties  to  the  dispute  to  not  only  remain  at  work,  but  to  continue  all  operations 
in  the  plant  in  the  usual  and  regular  manner  until  the  dispute  has  been  settled, 
thus  eliminating  unnecessary  interruption  in  production  and  employment. 

I  should  like,  at  this  stage  of  the  discussion,  to  acquaint  your  committee 
with  our  method  of  negotiating  our  annual  contract.  Under  the  provisions  of 
the  contract,  either  party  to  the  agreement  may  by  written  notice  made  within 
30  days  of  the  expiration  date  of  the  contract,  request  a  conference  for  the 
purpose  of  negotiating  any  changes  or  amendments  to  the  contract.  A  date 
is  then  set  for  conference  between  representatives  of  the  union  and  the  manu- 
facturers, and  a  conference  committee,  composed  of  six  members  from  the 
union  and  six  officers  of  the  association  then  proceed  to  negotiate  the  proposed 
amendments  or  changes  to  the  contract.  This  method  of  negotiating  the 
agreement  has  been  in  effect  for  the  past  56  years,  and  our  experience  has 
proved  that  it  is  a  most  satisfactory  manner  in  winch  to  negotiate  the  subject 
matter  of  the  contract.  The  agreement  itself  has  promoted  mutual  respect, 
confidence,  and  understanding  between  the  parties  to  this  agreement,  and 
has  obviously  promoted  the  friendliest  of  relations  between  the  members  of 
the  association  and  the  members  of  the  union.  Under  this  agreement,  we  have 
established  a  national  system  of  setting  piece  prices  for  certain  types  of  core- 
making  operations.  We  have  established  a  rate  for  each  one  of  the  job 
classifications  existing  in  our  member  plants,  and  we  have  defined  methods  of 
setting  piece  prices  for  any  type  of  work  that  may  be  done  in  a  stove  plant 
where  a  member  of  the  association  desires  to  put  the  type  of  work  involved 
on  a  piecework  or  incentive  basis.  Naturally,  the  contract  is  of  grave*  im- 
portance to  the  members  of  our  association  and,  I  assume,  to  the  members  of 
the  International  Holders  and  Foundry  Workers  Union,  and  we  are  most  con- 
cerned about  the  contemplated  legislation  which  would  make  it  illegal  for 
us  to  continue  to  negotiate  this  industry-wide  agreement,  or  any  legislation 
which  would  compel  us  to  abandon  the  various  benefits  which  have  accumulated 
to  both  parties  over  the  past  56  years. 

We  believe  that  any  legislation  forcing  xis  to  abandon  this  conference  agree- 
ment would  seriously  disrupt  manufacturing  and  labor  operations  in  the  stove 
industry  as  a  whole.  It  would  unquestionably  create  chaos  and  confusion  in 
labor  relations  in  this  industry,  would  tend  to  weaken  the  present  amicable  rela- 
tions between  labor  and  management  in  the  industry,  and  would  destroy  56  years 
of  harmonious  and  effective  collective  bargaining.  Consequently,  I  am  author- 
ized, as  secretary  of  association,  representing  some  42  manufacturers  in  the  stove 
industry,  to  tell  you  that  we  emphatically  are  opposechto  any  legislation  which 
would  compel  us  to  abandon  our  conference  agreement,  and  it  is  our  hope  that 
you  will  take  into  consideration  the  mutual  advantages  to  both  labor  and 
management  under  this  agreement  when  you  take  under  consideration  legis- 
lation which  might  tend  to  impair  the  operation  of  our  contract. 

Our  principal  purpose  in  coming  before  your  committee  today  was  to  acquaint 
you  with  our  relations  with  the  International  Molders  and  Foundry  Workers 
Union  under  our  conference  agreement,  but  I  feel  that  I  should  be  remiss  in 
my  obligation  to  your  committee  if  I  were  not  to  give  you  some  of  our  impressions 
of  the  weaknesses  in  present-day  labor  legislation,  and  I  should  like  to  discuss 
with  you  a  few  of  the  difficulties  which  we  have  been  confronted  with  under 
the  Fair  Labor  Standards  Act. 

In  the  first  place,  I  should  like  to  point  out  to  your  committee  that  I  believe 
that  the  Fair  Labor  Standards  Act  should  be  amended  to  provide  that  when 
overtime  provisions,  as  set  forth  in  a  collective-bargaining  agreement,  comply 
with  the  minimum  rate  as  established  in  the  act,  that  the  terms  of  a  collective- 
bargaining  agreement  should  prevail  and  that  the  administrative  personnel  of 
the  Labor  Department  should  not  be  permitted  to  interpret  the  overtime  provi- 
sions of  the  contract  at  will.  In  this  connection,  let  me  illustrate  my  point  a«nd 
show  you  how  our  operations  have  been  disturbed  by  offhand  and  disturbing 
interpretations  on  the  part  of  the  administrative  personnel  of  the  Labor  De- 
partment. 

Piecework  molders,  employed  in  our  plants,  are  oftentimes  unable  to  finish 
pouring  off  their  work  within  an  8-hour  period,  and  when  this  situation  arises, 
we  have  provided  in  our  agreement  that  molders  be  paid  time  and  a  half  at  the 
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day  rate  for  all  such  overtime.  Under  these  circumstances,  overtime  would 
amount  to  from  1  minute  to  perhaps  15  or  20  minutes  per  day,  and  would  arise 
when  there  was  some  slowing  down  of  the  furnace  operations  for  various  rea- 
sons. This  arrangement  was  satisfactory  to  both  the  union  and  management 
for  a  great  ninny  years,  but  with  the  passage  of  the  Fair  Labor  Standards  Act, 
we  found  that  inspectors  of  the  Depaitment  of  Labor  directed  us  to  pay  the 
moldeis  overtime  on  the  basis  of  time  and  a  half  of  their  average  earnings  for 
a  40-hour  week.  Such  a  ruling  means  a  great  deal  of  extra  work  in  the  time- 
keeping and  pay-roll  departments  of  the  various  plants  of  our  association,  and 
interferes  unnecessarily  with  the  normal  function  of  collective  bargaining. 

In  another  instance,  we  attempted  to  set  an  hourly  rate  for  pieceworkers 
based  on  the  average  pieceworkers'  earnings  in  the  shop,  and  as  I  recall,  this 
rate  was  approximately  $1.40  in  1941.  An  inspector  of  the  Wage  and  Hour 
Division  ruled  that  we  could  not  adopt  that  method  of  payment,  but  that  we 
must  compute  the  average  rate  for  each  man  in  order  to  insure  that  the 
minimum  required  by  the  law  had  been  satisfied.  The  amount  of  money  in- 
volved under  these  circumstances  was  inconsequential,  but  the  amount  of  ad- 
ditional bookkeeping  and  acco\mting  work  involved  was  tremendous. 

Another  example  of  the  unwarranted  interference  on  the  part  of  the  admin- 
istrative personnel  of  the  Labor  Department  appeared  in  this  situation.  During 
the  war  when  there  was  an  acute  shortage  of  help,  we  hired  certain  foundry 
laborers  to  unload  railroad  cars  loaded  with  materials.  We  agreed  to  pay 
four  men  a  flat  figure  of  $10  apiece  for  unloading  individual  cars.  We  ascer- 
tained that  it  would  take  these  men  approximately  4  hours  to  complete  the  work, 
which  meant  that  the  individual  employee  could  be  earning  $2.50  an  hour. 
An  inspector  of  the  Wage  and  Hour  Division  of  the  Labor  Department  ruled 
that  we  were  in  violation  of  the  act,  because  we  failed  to  add  the  4  hours 
to  the  48  hours  the  employee  had  already  worked  in  the  week,  divide  this  into 
the  total  of  its  pay  of  straight  time  and  then  reimburse  him  at  time  and  a 
half  at  this  rate.  I  think  it  must  be  quite  clear  to  your  committee  that  this 
method  of  computation  increased  our  hourly  rate  for  overtime  by  several  cents 
per  hour  and  upset  the  terms  and  conditions  of  the  agreement  under  which  we 
were  operating,  which  was  mutually  satisfactory  to  both  the  union  and  the 
company. 

It  is  this  type  of  arbitrary  interference  with  collective-bargaining  agreements, 
their  terms  and  conditions,  which  are  troublesome  to  employers,  and  which  we 
feel  should  be  eliminated  by  appropriate  legislation. 

These  are  only  a  few  of  the  various  situations  which  have  during  the  past 
few  years  come  to  our  attention  under  the  Fair  Labor  Standards  Act,  but  they 
have,  nevertheless,  been  very  troublesome,  and  have  tended  to  interfere  with 
the  normal  process  of  collective  bargaining.  It  is  our  thought  that  the  Fair 
Labor  Standards  Act  should  be  amended  and  clarified  so  as  to  provide  as  nearly 
as  possible  that  all  matters  relating  to  overtime  wages  should  be  made  the  sub- 
ject matter  of  collective  bargaining  and  not  be  the  subject  of  arbitrary  inter- 
pretation by  the  administrative  personnel  of  the  Labor  Department. 

Before  concluding  my  testimony  to  your  committee,  I  should  like  to  state 
that  we  believe  that  the  United  States  Conciliation  Service  should  be  abandoned 
for  the  reason  that  we  have  had  little,  if  any,  constructive  help  from  this  de- 
partment, and  have  found  that  the  members  of  this  department  were  highly 
prolabor,  biased  and  prejudiced  in  their  opinions,  and,  consequently,  lacked 
the  necessary  qualifications  of  good  conciliators,  with  the  result  that  their  pres- 
ence in  labor  disputes  often  impeded  rather  than  aided  labor-management 
difficulties. 

Moreover,  in  addition  to  the  fact  that  we  have  the  International  Molders  and 
Foundry  Workers  Union  representing  a  majority  of  our  employees,  we  have 
likewise  several  other  unions  representing  other  employees  engaged  in  other 
activities  in  our  member  plants,  and  we  have  individual  collective-bargaining 
agreements  effective  between  the  individual  unions  and  member  plants  involved. 
Prior  to  the  National  Labor  Relations  Act,  we  hatl  very  little  difficulty  with 
these  other  unions,  but  with  the  advent  of  the  National  Labor  Relations  Act, 
we  have  had  a  great  deal  of  difficulty,  particularly  in  matters  involving  jurisdic- 
tional disputes.  I  wish  to  call  your  attention  to  a  rather  disastrous  strike  which 
occurred  in  one-third  of  our  plants  in  Belleville,  111.,  in  1946,  which  strike 
was  caused  by  one  of  the  smaller  unions,  to  wit:  Stove  Mounters  International 
Union,  A.  F.  of  L.  I  feel  that  had  the  National  Labor  Relations  Act  given  the 
employer  proper  protection  a  great  deal  of  wasted  time  could  have  been  eliminated 
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and  the  strike  more  easily  and  quickly  settled,  and  in  this  connection,  it  is  my 
thought  that  the  National  Labor  Relations  Act  should  be  amended  to  provide  that 
when  employees  remain  out  on  strike  for  an  indefinite  period  of  time,  maintain 
through  the  union  a  small  picket  line,  procure  employment  elsewhere,  that  under 
these  circumstances,  the  employees  should  lose  their  rights  under  the  National 
Labor  Relations  Act.  We  believe  that  had  this  been  the  law  in  the  situation 
to  which  I  have  just  referred  that  our  strike  would  have  been  quickly  and 
readily  settled,  and  4  months  of  inactivity  in  our  plants  could  have  been  avoided. 

Finally,  we  recommend  that  your  committee  draft  legislation  which  will  impose 
legal  and  financial  responsibility  on  labor  unions,  so  that  labor  contracts  may 
be  enforcible  in  the  courts  of  this  land,  and  that  the  committee  likewise  submit 
legislation  establishing  a  labor  court,  in  which  both  management  and  labor  may 
have  an  opportunity  to  be  heard. 

With  the  sincere  hope  that  this  information  has  been  of  value  to  you,  to  your 
committee,  I  again  want  to  take  the  opportunity  of  expressing  our  appreciation 
for  your  consideration  in  listening  to  our  views  on  the  contemplated  labor  legis- 
lation now  before  your  committee. 

Respectfully  submitted. 

George  Grosser, 
Secretary,  Manufacturers  Protective  and  Development  Association, 

Dated  February  26,  1947. 

Members  of  the  Manufacturers'  Protective  and  Development  Association 

A-B  Stoves,  Inc.,  Battle  ('reek,  Mich. 

Advance  Stove  Works,  Evansville,  Ind. 

Andes  Range  &  Furnace  Co.,  Geneva,  N.  Y. 

Art  Stove  Co.,  Detroit,  Mich. 

Auto  Stove  Works,  New  Athens,  111. 

Buckwalter  Stove  Co.,  Royersford,  Pa. 

C.  Emrich  Co.,  Columbus,  Ohio. 

Cleveland  Cooperative  Stove  Co.,  Cleveland,  Ohio. 

Comstock-Castle  Stove  Co.,  Quincy,  111. 

Detroit-Michigan  Stove  Co.,  Detroit,  Mich. 

Eagle  Foundry  Co.,  Belleville,  111. 

Early  Foundry  Co.,  Dickson  City,  Pa. 

Empire  Stove  Co.,  Belleville,  111. 

Estate  Stove  Co.,  Hamilton,  Ohio. 

Excelsior  Stove  Manufacturing  Co.,  Quincy,  111. 

Floyd-Wells  Co.,  Royersford,  Pa. 

Glenwood  Range  Co.,  Taunton,  Mass. 

Indianapolis  Stove  Co.,  Indianapolis,  Ind. 

James  Graham  Manufacturing  Co.,  Newark,  Calif. 

Kalamazoo  Stove  &  Furnace  Co.,  Kalamazoo,  Mich. 

Karr  Range  Co.,  Belleville,  111. 

Keeley  Stove  Co.,  Columbia,  Pa. 

Leonard  &  Baker  Stove  Co.,  Taunton,  Mass. 

The  Maiestic  Co.,  Huntington,  Ind. 

March-Brownback  Co.,  Inc.,  Pottstown,  Pa. 

Montag  Stove  &  Furnace  Co.,  Portland,  Oreg. 

The  Moore  Corp.,  Joliet,  111. 

Oakland  Foundry  Co.,  Belleville,  HI. 

O'Keefe  &  Merritt  Co.,  Los  Angeles,  Calif. 

Orbon  Stove  Co.,  Belleville,  111. 

Peerless  Enamel  Products  Co.,  Belleville,  111. 

Pittston  Stove  Co.,  Pittston,  Pa. 

Portland  Stove  Foundry  Co.,  Portland,  Maine. 

Premier  Stove  Co.,  Belleville,  111. 

Quincy  Stove  Manufacturing  Co.,  Quincy,  111. 

Rehoboth  Porcelain  Enamel  Co.,  Rehoboth  Village,  Mass. 

Renown  Stove  Co.,  Owosso,  Mich. 

Roesch  Enamel  Range  Co.,  Belleville,  111. 

Supreme  Foundry  Manufacturing  Co.,  Belleville,  111. 

Thatcher  Furnace  Co.,  Garwood,  N.  J. 

Walker-Pratt  Co.,  Watertown,  Mass. 
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Statement  of  Hon.  Ernest  Gbuening,  Goveknoh  of  Alaska 
Brief  on  Labor-Management  Relations  in  Alaska  Maritime  Service 

As  this  report  is  being  prepared  the  freighter  Square  Knot,  which  arrived  at 
rhe  United  States  Army  Juneau  subport  on  February  12,  1947,  is  still  tied  Up 
by  a  dispute  as  to  who  shall  load  Army  lumber.  Although  this  dispute,  at  present, 
involves  but  one  vessel,  it  bears  irrefutable  testimony  that  such  tie-ups  are  now 
the  rule  rather  than  the  exception  in  the  maritime  service  to  Alaska,  and  that 
negotiations  leading  to  their  settlement  involve  an  almost  endless  wrangling  and 
grappling  between  obscure  and  distant  forces,  with  Alaskans,  the  people  who 
bear  the  full  cost  of  these  delays,  having  no  voice  in  them.  With  the  threat  of 
a  tie-up  hanging  over  every  vessel  moving  in  the  Alaska  service,  the  recently 
hopeful  future  of  our  great  Territory  begins  to  look  dismal  indeed. 

maritime  transportation,  Alaska's  life  line 

Maritime  transportation  is  Alaska's  life  line.  Alaska  is  an  economic  island, 
separated  from  Seattle  by  750  miles  of  water  at  Ketchikan,  its  nearest  principal 
port  of  call,  and  2,500  miles  of  water  at  Nome,  its  farthest  principal  port  of  call. 
Alaska  has  no  adequate  alternative  method  of  ti"ansportation  for  the  supplies 
and  materials  necessary  to  its  life,  to  maintain  the  military  and  naval  estab- 
lishments so  vital  to  the  defense  and  international  security  of  our  Nation,  to 
feed  and  clothe  our  citizens.  Alaska  has  no  well-developed  system  of  roads 
(since  uniquely  among  States  and  territories,  Alaska  has  been  excluded  from 
the  provisions  of  the  Federal  Highway  Act).  Therefore,  there  is  no  motor 
trucking  to  the  continental  United  States  to  supplement  water  transportation. 
Likewise,  there  is  no  railway  to  the  United  States.  A  military  highway  built 
through  2,500  miles  of  wilderness,  links  Fairbanks  and  Anchorage,  Alaska,  with 
Edmonton  in  the  Dominion  of  Canada.  But  the  movement  of  civilian  freight 
over  this  road  is  extremely  costly  and  unreliable.  At  present,  one  truck  carrying 
a  full  pay  load  of  freight  must  be  accompanied  by  another  truck  carrying  the 
fuel  and  supplies  necessary  to  see  the  freight  carrier  and  its  crew  through. 
The  air  lines  now  handle  a  major  portion  of  the  passenger  traffic,  but  the  cost 
of  air  freight  is  too  high  and  the  volume  which  can  be  handled  is  too  low  to 
make  this  more  than  an  emergency  means  of  freight  transportation.  Alaska 
looks  forward  to  the  day  when  air  freight  will  be  one  of  its  major  arteries  of 
supply,  but  for  the  present  and  the  immediate  future  maritime  transportation 
is  Alaska's  life  line. 

This  life  line  is  a  chain  of  many  links  stretching  from  the  warehouses  to 
the  port  of  Seattle  docks,  thence  by  ship  from  port  to  port  in  Alaska  until  the 
ship's  entire  cargo  has  reached  its  various  destinations.  The  interior  of  Alaska 
is  served  through  the  port  of  Seward  by  the  Alaska  Railroad.  Except  for  certain 
military  shipments,  vessels  are  not  loaded  to  discharge  cargo  at  a  single  port. 
Instead,  they  progress  through  a  series  of  ports,  discharging  portions  of  their 
cargo  as  they  make  their  scheduled  run.  An  interference  with  the  movement 
of  this  service  at  any  point  is  not,  therefore,  an  isolated  or  local  incident.  A 
delay  in  unloading  cargo  at  Ketchikan  means  a  delay  in  the  delivery  of  cargo 
at  every  other  port  on  the  schedule  of  that  vessel.  The  whole  chain  of  supply 
is  seriously  damaged  until  that  single  link  is  repaired. 

SEASONAL  CHARACTER  OF  ALASKA    COMMERCE  AND   INDUSTRY 

Alaska's  life  is  seasonal.  It's  weather,  geographic  position,  and  basic  indus- 
tries make  it  so.  Civilian  freight  to  Alaska  moves  principally  during  the  7- 
month  period,  April  through  October.  In  1939,  82.5  percent  of  the  total  civilian 
tonnage  moved  into  Alaska  during  this  7-month  period,  and  in  1945,  73.9  percent. 
The  bulk  of  nonmilitary  cargo  from  Alaska  to  the  continental  United  States 
moves  during  the  4-month  period,  July  through  October.  In  1939,  88.9  percent 
of  the  total  civilian  tonnage  from  Alaska  moved  during  this  4-month  period, 
and  in  1945,  80.9  percent.  These  huge  seasonal  bulges  are  attributable  prin- 
cipally to  the  mining  and  fishing  industries'  needs,  north-bound,  and  the  shipment 
of  canned  and  frozen  fish  and  fish  products,  south-bound.  Nature's  yearly  cycle 
waits  for  no  man.  When  the  fish  start  running,  he  must  be  prepared  to  gather 
in  the  harvest  and  process  it  immediately  in  his  canneries,  salteries,  and  cold- 
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storage  plants.  The  miner,  the  construction  worker  and  the  settler — all, these 
must  be  prepared  to  make  the  most  of  the  few  brief  summer  months  before 
snow  and  cold  bring  their  activities  to  a  halt.  In  other  areas  of  the  United  States 
suspension  of  vital  services  may  cause  a  temporary  halt  in  economic  and  business 
activities.  In  Alaska  a  suspension  of  maritime  service  during  the  strategic 
months  prior  to  and  during  the  few  months  of  feverish  activity  does  not  mean 
merely  a  temporary  loss  or  set-back  in  future  development.  In  other  words, 
a  few  weeks  shipping  stoppage  in  the  spring  or  early  summer  means  the  loss 
of  an  entire  year  to  Alaskan  enterprises.  It  means  the  postponement  until  next 
year  of  essential  building  and  construction.  It  means  an  irremediable  loss 
due  to  failure  to  take  the  harvest  of  natural  resources  possible  during  the  short 
season.  It  means  the  financial  ruin  of  new  settlers  and  small  businessmen 
who  have  watched  their  life's  savings  melt  away  in  maintaining  themselves  and 
their  families,  an  extremely  costly  business  in  Alaska,  while  they  waited  for 
the  equipment  and  supplies  necessary  to  b  'gin  the  building  of  their  businesses 
or  the  development  of  their  farms  or  mining  prospects.  It  may  mean  the  halting 
of  all  business  and  economic  activity  1  r  that  year.  But  often  it  means  per- 
manent ruin  to  an  individual  and  an  enterprise.  That  has  been  happening  in 
Alaska. 

Alaska's  maritime  transportation,  therefore,  is  not  merely  a  highly  essential 
service.  It  is  indispensable.  There  is  no  adequate  alternative  service.  Inter- 
ruptions and  delays  in  the  service  cannot  be  localized,  but  cause  a  paralysis 
which  spreads  throughout  the  entire  economy  of  the  Territory.  Because  of  the 
marked  seasonal  nature  of  Alaska  business  and  economic  activity,  interruptions 
and  delays  in  this  service  may  and  do  mean  financial  ruin  for  an  entire  year. 
Alaska's  maritime  service  must  not  be  interrupted  Unfortunately  there  are 
natural  forces  causing  some  delays  and  interruptions  in  this  service — the  hazards 
of  weather  and  navigation.  Delays  in  sailing  due  to  weather  conditions  are  not 
uncommon.  During  last  month,  the  Alaska  and  the  North  Sea,  two  of  the  most 
important  units  of  the  present  Alaska  fleet,  ran  aground.  The  Yukon  was  wrecked 
a  year  ago.  These  obstacles  to  an  uninterrupted,  reliable  service,  although  seri- 
ous, are  molehills  as  compared  with  the  man-made  mountains — work  stoppages 
due  to  labor-management  disputes,  slow-downs  on  the  job  and  pilferage  of  cargo. 
Before  discussing  these  problems,  however,  let  us  look  briefly  at  the  parties  com- 
posing "labor"  and  "management." 

who's  who  among  the  maritime  operators 

Except  for  small  and  somewhat  irregular  operations  to  more  remote  regions, 
and  for  some  few  cannery  vessels,  Alaska  is  served  by  three  American-flag  car- 
riers. (Two  Canadian  lines — the  Canadian  Pacific  and  Canadian  National — 
'are  important  carriers  of  passengers  between  Canadian  and  southeast  Alaska 
ports.)  The  American-flag  carriers  have  been  the  Alaska  Steamship  Co.,  North- 
land Transportation  Co.,  and  Alaska  Transportation  Co.  All  three  lines  serve 
southeast  Alaska.  Alaska  Steamship  Co.  alone  serves  southwest  Alaska,  Bristol 
Bay,  and  Bering  Sea.  During  1945  Alaska  Steamship  Co.  carried  63  percent  of 
the  cargo,  80  percent  of  the  passengers  and  made  1,319  calls  at  Alaskan  ports. 
The  Northland  Transportation  Co.  carried  23  percent  of  the  cargo,  19  percent 
of  the  passengers  and  made  576  calls.  The  Alaska  Transportation  Co.  carried 
10  percent  of  the  cargo,  1  percent  of  the  passengers  and  made  330  calls. 

The  Alaska  Steamship  Co.  and  the  Northland  Transportation  Co.  are  con- 
trolled by  one  man,  Mr.  Gilbert  Skinner,  of  the  Skinner  and  Eddy  Corp.,  a  Seattle 
businessman  who  also  has  salmon  interests.  This  ownership  constitutes  a  virtual 
monopoly.  The  Alaska  Transportation  Co.,  smallest  of  the  three  companies, 
originally  organized  in  Alaska  by  Alaskans,  is  now  controlled  by  Tacoma  interests. 
All  three  carriers  are  members  of  the  Pacific  American  Steamship  Association  of 
San  Francisco  which  serves  as  their  representative  in  labor-management  matters. 
These  carriers  maintain  resident  agents  in  the  principal  Alaskan  ports  to  super- 
vise'freight  handling  and  to  act  as  passenger  agents.  But  these  resident  repre- 
sentatives of  the  steamship  companies  have  no  authority  to  deal  directly  with 
or  negotiate  agreements  in  connection  with  local  labor  disputes.  All  such  mat- 
ters must  be  referred  to  Seattle  for  negotiation  or  instructions.  Since  the  start 
of  World  War  II,  these  relations  have  been  further  complicated  by  the  fact 
that  the  steamship  companies  were  operating  their  own  and  Government-owned 
vessels  for  the  War  Shipping  Administration,  and  later  the  United  States  Mari- 
time Commission,  on  an  agency  basis.  The  operators  of  docks  and  wharfage 
facilities  at  Seattle  are  all  members  of  the  Seattle  Waterfront  Employers'  Asso- 
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Ciatiou  and  the  Pacific  Coast  Waterfront  Employers'  Association  of  San  Fran- 
cisco. These  associations  serve  as  the  bargaining  agent  for  the  operators  in 
labor-management  matters.  The  ownership  of  wharves  and  docks  in  Alaska  ports 
varies  from  port  to  port,  the  steamship  companies  controlling  or  owning  the  more 
important   facilities. 

who's  who  in  maritime  labor 

The  vessels  operating  in  the  Alaskan  trade  are  manned  by  members  of  seven 
maritime  unions  with  locals  in  Seattle  and  main  headquarters  in  San  Francisco. 
These  are  the  Masters,  Mates,  and  Pilots  Association  (AFL),  Marine  Radio 
Operators  of  America  (CIO),  Marine  Pursers  of  the  Pacific  (AFL),  Marine  Engi- 
neers Beneficial  Association  (CIO),  Sailors  Union  of  the  Pacific  (AFL),  Marine 
Cooks  and  Stewards  Association  (CIO),  and  Marine  Firemen,  Oilers,  Water- 
tenders,  and  Wipers  Association  of  the  Pacific  Coast  (independent).  Cargo  at 
Seattle  is  handled  by  members  of  the  local  CIO  International  Longshoremen  and 
Warehousemen  Union  and  the  A.  F.  L.  Checkers  and  Supervisors  Association. 
Cargo  at  Ketchikan,  Juneau,  Pelican,  Sitka,  Cordova,  and  Seward  is  handled  by 
members  of  ILWU  locals.  Longshoring  in  other  parts  is  by  members  of  A.  F.  of 
L.  unions  or  by  nonunion  casual  labor.  The  autonomy  of  ILWU  locals  in  Alaska 
is  not  entirely  clear.  From  last  year's  experience  it  would  appear  that,  although 
they  may  take  the  initiative  in  calling  work  stoppages,  the  settlement  of  sucli 
action  generally  is  referred  to  Seattle  or  is  dependent  upon  instructions  from 
Seattle  and  San  Francisco.  It  will  be  noted  that  the  unions  concerned  are  half 
A.  F.  of  L.  and  half  CIO,  and  one  independent. 

THE  DISASTROUS   YEAR    1946 

During  the  year  1940  we  suffered  a  series  of  disastrous  stoppages  in  the  mari- 
time trades  which  caused  irredeemable  loss  to  the  Territory.  According  to  a 
report  furnished  by  the  United  States  Maritime  Commission  on  December  19, 
1946,  the  principal  work  stoppages  affecting  the  Alaska  maritime  trade  totaled 
127  days.  (That  would  mean  virtually  half  of  the  active  maritime  transportation 
period.)  This  figure  of  127  days,  unfortunately,  tells  only  a  part  of  the  story. 
The  Maritime  Commission  lists  only  the  general  work  stoppages  (the  ILWU 
April  strikes,  the  cannery  workers'  picketing  oT  Alaska  boats  in  April,  the  ILWU 
July  strikes,  and  the  series  of  strikes  in  Seattle  from  September  5  through  Decem- 
ber 8).  It  does  not  include  the  many  additional  days  lost  because  of  work  stop- 
pages involving  single  ports  or  single  vessels,  which  would  substantially  increase 
this  total.  Furthermore  the  days  included  in  the  Commission's  total  are  counted 
from  the  day  work  officially  stops  until  an  agreement  is  signed.  This  does  not 
reflect  the  total  number  of  days  actually  lost.  If  a  strike  is  anticipated,  an 
embargo  on  Alaska-bound  freight  may,  and  often  does,  become  effective  before 
the  date  announced  for  the  strike.  In  addition  to  the  usual  delays  necessary  to 
the  starting  of  a  movement  after  a  prolonged  stoppage  (hiring  crews,  getting  up 
steam  on  vessels,  loading  cargo,  etc.),  there  is  the  delay  in  bringing  in  the  backlog 
of  shipments  from  various  parts  of  the  United  Slates  to  Seattle  due  to  embargoes 
on  rail  shipments  of  Alaska-bound  freight  before,  during,  and  for  a  period  imme- 
diately following  such  a  strike.  There  is  always  a  drop  in  labor  productivity  and 
further  delay  due  to  the  congestion  of  cargo-handling  facilities  at  Seattle  and 
Alaskan  ports  at  the  end  of  a  long  work  stoppage. 
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A  summary  of  Alaska's  1946  experience  will  be  even  more  enlightening.  On 
February  14  the  Alaska  Transportation  Co.  announced  an  embargo  of  the  port 
of  Juneau  because  of  a  17-hour  delay  in  the  unloading  of  the  TaJcu.  Negotiations 
with  ILWU  representatives  were  conducted  in  Seattle.  Regular  services  to 
Juneau  by  the  Alaska  Transportation  Co.  was  resumed  upon  the  arrival  of  the 
Tongass  on  March  3. 

On  March  16  the  sailing  of  the  steamer  Alaska  from  Seattle  was  canceled  due 
to  the  demand  by  the  deck  crew  that  their  quarters  be  moved  closer  to  crew 
washrooms.  Because  of  a  deadlock  in  negotiations  the  War  Shipping  Adminis- 
tration declared  the  Alaska  a  "dead  ship,"  and  after  discharging  cargo  and 
passengers  it  was  laid  up  in  Lake  Union. 

The  Aleutian,  flagship  of  the  Alaska  Steamship  Co.,  joined  the  Alaska  as  a 
"dead  ship"  on  March  29  due  to  a  deadlock  in  negotiations  between  management 
and  members  of  the  Sailors  Union  of  the  Pacific  on  the  matter  of  the  union's 
request  that  the  ship's  mate  be  discharged. 
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On  April  1  the  ILWU  at  Ketchikan  failed  to  provide  crews  for  the  unloading 
of  the  Derhlay  and  Taku.  The  issues  were  the  payment  of  retroactive  wages  in 
accordance  with  a  War  Labor  Board  directive  of  August  18,  1945,  pertaining  to 
Pacific  coast  longshoremen  and  a  new  wage  contract. 

On  April  2  at  Juneau,  the  North  Sea  and  Victoria  were  not  worked  by  the 
local  ILWU  because  of  the  same  issues,  and  by  April  8  the  strike  nad  spread 
to  the  remaining  ILWU  ports  in  Alaska.  A  general  ban  on  Alaska-bound  freignt 
was  announced  at  Seattle  on  April  5,  although  all  Alaska  ports  were  not  involved 
in  tne  dispute.  The  Ketchikan  Waterfront  Employeers  Association  was  Onaily 
authorized  to  represent  all  ship  and  dock  operations  involved  in  the  dispute  and 
tne  ILWU  appointed  an  Alaskan  Negotiating  Committee  to  represent  all  Alaska 
locals  in  negotiations  taking  place  at  Ketchikan.  After  a  serious  of  proposals 
and  counterproposals  were  submitted  and  then  withdrawn  by  both  parties,  nego- 
tiations became  completely  deadlocked.  On  April  19  Steve  Glumaz,  the  northwest 
chief  of  the  ILWU,  and  United  States  Labor  Conciliator  Peterson  flew  to 
Ketchikan  to  reopen  negotiations.  The  strike  was  settled  on  April  20  with  the 
signing  of  a  master  contract  for  Alaska  granting  wage  increases  demanded  by 
the  unions  and  an  agreement  to  submit  the  retroactive  wage  payment  matter 
to  arbitration.  Shipments  to  Alaska  had  been  stalled  20  days.  The  resumption 
of  unloading,  however,  was  not  smooth.  After  being  worked  for  7%  hours,  the 
unloading  of  the  North  Sea  at  Juneau  was  delayed  for  22  hours  clue  to  a  minor 
dispute. 

HOW  A  SALMON  STRIKE  TIED  UP  SHIPPING 

On  the  same  day  settlement  of  the  Alaska  longshore  strike  was  announced 
the  Alaska  Salmon  Cannery  Workers  Union  (CIO),  on  strike  against  the  Alaska 
Salmon  Industry,  threw  picket  lines  around  all  Seattle  clocks  loading  Alaska- 
bound  ships  in  an  effort  to  prevent  the  movement  of  cannery  supplies  north.  The 
union  cleared  all  Alaska  Transportation  Co.  ships  when  that  operator  gave 
assurance  that  its  ships  would  haul  neither  cannery  supplies  nor  cannery  workers, 
but  the  other  two  Alaska  lines,  whose  ownership  is  likewise  in  the  Alaska  cannery 
business,  would  not  agree  to  the  same  stipulations.  Negotiations  between  these 
parties  bogged  down  and  continued  in  that  state  until  the  settlement  of  the  cannery 
workers  strike  on  May  1. 

The  departure  of  the  Cape  Victory,  Cherikof,  and  W.  L.  Thompson  from  Seattle 
was  "delayed  indefinitely"  on  May  20  because  of  a  disagreement  between  packers 
and  Cook  Inlet  and  Bristol  Bay  resident  fishermen.  The  vessels  were  cleared 
on  June  3  when  the  strike  in  Alaska  was  settled. 

The  threat  of  a  general  maritime  tie-up  scheduled  for  June  15  resulted  in  the 
Seattle  steamship  concerns  refusing  to  accept  Alaska-bound  freight  beginning 
June  1.  On  June  7  the  Sailors  Union  of  the  Pacific  members  stopped  signing 
ships'  articles  in  anticipation  of  the  June  15  strike.  Although  the  strike  was 
averted  at  the  last  minute  by  negotiations  in  Washington,  D.  O,  and  a  truce 
declared  until  September  30,  six  CIO  maritime  unions  at  Seattle  had  already 
stopped  work  at  midnight  of  June  14  and  would  not  resume  work  until  June.  17. 
Therefore,  although  the  scheduled  June  15  general  strike  did  not  quite  come  off  on 
schedule,  transportation  to  Alaska  had  been  seriously  hampered  since  June  1 
and  the  way  was  not  clear  for  its  full  resumption  until  June  17. 

The  Ketchikan  ILWU  refused  to  provide  crews  for  the  Northern  Voyager,  which 
arrived  in  port  June  23.  The  issue  was  a  disagreement  as  to  the  interpretation 
of  certain  provisions  of  the  arbitrator's  June  S  retroactive  wage  award.  Work 
was  not  resumed  until  June  27.  Meanwhile,  officials  of  the  Canadian  Pacific 
Railway  Co.  announced  on  June  27  that  their  steamers  would  not  call  at  Juneau 
because  of  demands  made  by  the  ILWU  local  that  their  men  be  put  aboard  the 
ships  to  unload  cargo. 

On  July  2,  ILWU  at  Ketchikan  once  more  refused  to  work  because  of  failure 
of  the  dock  operators  to  pay  the  retroactive  wage  increase  awarded  by  the 
arbitrator  and  a  further  increase  recommended  by  a  Government  fact-finding 
committee.  The  employers  contended  that  they  could  not  legally  pay  these 
increases  until  they  were  approved  by  the  Wage  Stabilization  Board.  On  July  6 
the  Kechikan  longshoremen  returned  to  work  under  a  truce  to  expire  July  12. 
By  July  12  the  work  stoppage  had  spread  to  all  Alaska  ports  serviced  by  ILWU 
and  a  general  resumption  of  work  did  not  occur  until  after  July  19  when  all 
the  wage  increases  had  been  reviewed  and  properly  acted  upon  by  the  Wage 
Stabilization  Board. 

Juneau  longshoremen  declined  to  unload  the  Alaska  Steamship  Co.  Baranof 
and  Alaska  on  July  30  because  of  a  dispute  over  the  allowance  of  a  lunch  hour 
for  several  men.     Although  the  amount  of  money  involved  in  this  particular 
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dilute  was  $4.55,  Alaska  Steamship  Co.  officials  in  Seattle  refused  to  authorize 
its  payment  by  the  local  agent.  Neutral  parties  volunteered  to  pay  this  trifling 
stun,  but  this  was  not  permitted,  and  economic  damage  running  into  thousands  of 
dollars  ensued.     Work  resumed  August  1. 

CHAIN-STRIKES  CONTINUE 

But  this  was  only  The  beginning.  These  work  stoppages  were  only  the  prelimi- 
naries. The  main  bout  began  in  Seattle  on  September  5  and  lasted  until  the 
middle  of  December.  From  September  5  to  September  12  the  Sailors  Union  of 
the  Pacific  members  were  on  strike  against  a  Wage  Stabilization  Board  decision 
on  wage  increases  negotiated  by  the  operators  and  the  union.  This  was  im- 
mediately followed  by  a  strike  lasting  through  September  22.  by  Marine  Cooks 
and  Stewards  Association,  Masters,  Mates  and  Pilots  Association,  and  Marine 
Firemen,  Oilers,  Watertenders  and  Wipers  Association  for  additional  wages  as 
granted  to  the  Sailors  Union  of  the  Pacific.  On  September  23  Sailors  Union  of 
the  Pacific  members  refused  to  return  to  work  until  their  new  contract  was 
'ffieially  signed.  This  was  settled  on  September  26.  Before  work  could  be  re- 
sumed, however,  strikes  were  called  by  the  ILWU  over  wage  increases  and  safety 
conditions  and  by  the  Marine  Engineers  Beneficial  Association  over  wage  in- 
creases and  preferential  hiring.  Agreement  on  these  issues  was  reached  on 
?sovember  19,  but  to  be  followed  the  very  next  day  by  a  strike  by  Masters,  Mates 
and  Pilots  Association  members  on  the  matter  of  wage  increases  and  preferential 
hiring.  On  the  day  this  strike  was  settled,  November  23,  the  AFL  Checkers 
Union  went  out  on  the  issue  of  the  hiring  of  checkers  and  supervisors.  This  last 
dispute  was  finally  settled  on  December  8,  1946. 

For  a  total  of  96  days,  therefore,  the  territory  had  been  totally  without  its 
customary  marine  service  due  to  those  Seattle  strikes.  The  citizens  of  Fair- 
banks, Anchorage,  and  Juneau  were  kept  going  by  air  shipments  of  food  and  other 
supplies  at  sky-high  costs.  Ketchikan  got  some  relief  by  small  vessels  from 
Prince  Rupert.  Other  areas  were  entirely  on  their  own,  and  by  the  end  of 
September  conditions  were  becoming  alarming.  Cold-storage  plants,  normally 
dependent  upon  regular  ship  service  to  keep  fish  moving  through  their  storage, 
were  now  overflowing  and  this  condition  resulted  in  serious  losses.  Dairy 
herds  throughout  the  Territory,  dependent  upon  regular  shipments  of  hay  and 
feed  from  the  States,  were  now  starving  and  cows  were  being  slaughtered  at  Fair- 
banks. Anchorage,  and  Cordova.  Tt  was  not  until  October  4  that  ships  caught  in 
Alaska  ports  by  the  Seattle  strikes  were  allowed  to  be  discharged.  By  that 
time  the  perishables  on  those  vessels  were  almost  completely  lost  due  to  spoil- 
age. The  Seattle  strikes  had  prevented  the  regular  sailing  of  ships  carrying  the 
winter  supplies  for  our  freeze-up  section.  After  pleas  had  been  sent  to  all 
parties,  three  boats  were  cleared — the  Victoria  and  Oduna  leaving  Seattle  on 
September  24,  and  the  Cordova  sailing  on  October  7.  If  these  three  vessels  had 
not  been  cleared  with  relief  cargo  for  Bristol  Bay,  Nome,  and  other  second  divi- 
sion points,  these  areas  would  have  been  without  adequate  food  and  clothing  to 
sustain  their  populations  throughout  the  6-month  period  during  which  water 
transportation  is  impossible. 

As  the  need  for  relief  shipments  to  other  points  in  the  Territory  became  more 
pressing  and  as  it  became  clear  that  a  settlement  was  not  in  sight,  on  October  13 
I  dispatched  Lt.  Comdr.  Edward  P.  Chester,  Jr.,  my  naval  aide,  to  Seattle  to  work 
out  a  program  of  relief  shipments  in  cooperation  with  the  Alaska  Relief  Com- 
mittee, the  Committee  for  Maritime  Unity,  and  the  shipping  operators.  A  pro- 
gram of  shipments  by  fishing  boats  and  other  small  vessels  to  southeastern 
Alaska  points  was  gotten  under  way  by  October  23  after  exhaustive  conferences 
and  negotiations.  On  November  10  the  United  States  Navy  released  LST  HJfO 
to  carry  1,000  tons  of  cargo  for  Juneau,  Sitka,  Kodiak,  and'Unga.  Negotiations 
for  a  single  relief  ship  to  supply  central  and  western  Alaska,  which  began  upon 
Lieutenant  Commander  Chester's  arrival,  bogged  down  in  an  endless  and  point- 
less bickering  between  the  union  and  the  operators  as  to  the  selection  of  an 
engineer.  The  Orommet  Reefer  was  finally  cleared  on  November  21,  cari-yins 
"..000  tons  of  cargo  to  Yakutat.  Cordova,  Valdez,  Seward,  Seldovia,  Homer,  "and 
Kodiak.  The  Seattle  Waterfront  Employers  Association  refused  to  clear  another 
relief  vessel,  so  the  relief  program  was  finally  transferred  to  Portland,  Oreg. 
The  realization  of  a  full  relief  program  from  Portland  was  prevented  by  the 
failure  of  the  United  States  Maritime  Commission  to  nominate  the  necessary 
vessels.     After  considerable  delay,  one  vessel,  the  Motorship  Reef  Knot  carrving 
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5,000  tons  of  cargo  to  central  and  western  Alaska  was  nominated  and  finally 
left  Portland  on  December  13. 

Even  with  the  resumption  of  service,  a  one-day  jurisdictional  dispute  between 
members  of  the  Sailors  Union  of  the  Pacific  and  the  ILWTJ  broke  out  at  Ketchikan 
over  the  handling  of  hatches  and  winches  on  the  North  Sea  and  the  Tongass. 
At  Seward  on  December  27  the  unloading  of  the  Baranof  and  the  Reef  Knot  was 
halted  by  a  similar  dispute.  Although  the  disputes  concerning  these  vessels  were 
settled,  the  general  issue  as  to  whether  longshoremen  or  crewmen  are  to  be  em- 
ployed as  winch  drivers  and  hatch  tenders  on  vessels  in  ILWU  ports  was  not 
settled  once  and  for  all,  and  this  may  well  be  the  basis  for  future  jurisdictional 
flare-ups. 

We  still  haven't  caught  up  with  last  n<ur. — Orders  placed  by  Alaskans  for 
supplies,  materials,  and  machinery  are  still  backed  up  outside  Seattle  due  to 
embargoes  imposed  upon  the  rail  movement  of  Alaska-bound  freight  during  and 
immediately  following  these  Seattle  strikes.  One  example,  typical  of  many  more, 
will  serve  as  an  illusti ation.  Last  fall  Mr.  Cameron  Rich,  of  the  Clay  Products, 
Inc.,  of  Anchorage,  Alaska,  ordered  brick-making  machinery  for  his  new  plant 
from  a  manufacturer  in  North  Carolina.  When  the  machinery  was  ready  for 
shipment,  however,  the  railroad  notified  the  manufacturer  that  it  had  orders 
not  to  accept  Alaskan  shipments.  This  embargo  had  been  placed  on  shipments 
destined  for  Alaska  because  of  the  maritime  tie-ups.  After  the  strikes  had  ap- 
parently ended  for  a  brief  breathing  spell  and  the  movement  of  ships  to  Alaska 
was  resumed,  the  machinery  still  could  not  leave  North  Carolina.  In  a  letter 
dated  January  17,  1047,  the  manufacturer  informed  Mr,  Rich  that  the  railroad 
still  refused  to  accept  the  machinery  because  of  a  further  embargo  on  Alaska- 
destined  shipments  "due  to  accumulation  and  congestion  at  the  port  of  Seattle." 
Before  the  railroad  would  accept  the  shipment,  therefore,  they  would  require  a 
"permit"  from  one  of  the  Alaska  carriers  promising  to  accept  the  shipment  upon 
arrival  at  Seattle.  Repeated  efforts  on  the  part  of  Mr.  Rich,  the  manufacturer, 
the  Department  of  the  Interior,  and  our  Alaska  Development  Board  have  to  date 
brought  no  response  from  Seattle.  Unless  this  machinery  is  in  Anchorage  before 
the  end  of  next  month  so  the  plant  can  start  production  this  summer,  the  firm 
will  not  be  able  to  bid  on  a  contract  to  supply  a  large  quantity  of  brick  for  Army 
construction.  This  delay  may  mean  the  death  of  a  building-materials  industry  so 
vitally  needed  in  this  land  of  astronomical  building  costs. 

GAME  OF  SHUTTLE-DOCK 

There  have  been  other  aftermaths.  The  congestion  and  loss  of  time  has  been 
appalling  at  the  port  of  Seattle  and  at  the  Alaska  ports.  The  following  report 
by  the  mayor  of  Seward  of  vessel  movements  at  the  port  of  Seward,  Alaska, 
from  the  time  of  arrival  of  the  first  vessel  to  February  11,  1947,  will  serve  as  an 
example  of  the  confusion  and  waste  following  in  the  wake  of  a  general  tie-up 
of  shipping  services  to  the  Territory : 

A  aska  docked  December  20 ;  sailed  December  22. 

Baranof  docked  December  L'_: ;  sailed  January  ?>.  1047. 

Reef  Knot  docked  Seward  December  26,  1946,  8  a.  m.,  and  went  to  anchor  in 

the  bay  7  a.  m.  December  28, 1046. 
Denali  docked  December  28;  sailed  January  11.  1047. 

(Alaska,  Baranof  and  Denali  given  preference  since  they  were  passenger 
ships. ) 
Reef  Knot  redocked  January  3,  1947. 

Reef  Knot  reanehored  in  bay  January  9  on  arrival  of  Terminal  Knot. 
Terminal  Knot  worked  perishables  only. 

Reef  Knot  docked  again  January  11  after  departure  of  Denali. 
»  Rose  Knot  arrived  and  docked  January  13. 

R  ef  Knot  departed  to  the  bay  to  make  way  for  the  Rose  Knot. 
'  Rose  Knot  worked  cold  storage  only. 
Rose  Knot  departed  to  the  bay  January  14  and  Reef  Knot  redocked. 

(At  this  time  it  was  decided  by  the  dock  forces  and  the  Alaska  steam- 
ship agent  to  give  the  Reef  Knot  all  preference  in  regard  to  other 
freighters. ) 
Alaska  arrived  January  16  and  took  preference  again  as  a  passenger  ship. 
Aleutian  arrived  January  24  and  again  took  preference  as  ta  passenger  ship. 
(Very  acute  shortage  of  railroad  cars  slowed  the  discharge  of  all  ships.) 
Rnvf  Knrt  discharged  and  sailed  for  westward  February  4. 
Terminal  Knot,  one-third  unloaded,  left  dock  to  allow  unloading  of  the  Alaska 
on  February  3. 
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Rose  Knot  about  one-third  unloaded  on  February  9. 
Jumper  Hitch  docked  to  take  water  on  January  22. 

(All  ships  discharged  their  deck  load  rolling  slock,  autos,  etc.,  while  at  the 
dock. ) 
Jumper  Hitch  had  not  unloaded  any  general  cargo. 

Reef  Knot,  Terminal  Knot,  Rose  Knot,  and  Jumper  Hitch  do  not  have  any 
means  of  heating  their  cargo  space.    From  January  15  to  February  G,  local 
temperature  ranged  from  15  degrees  above  zero  to  20  degrees  below.    Tem- 
peratures in  ships'  holds  varied  from  zero  to  above  freezing  in  both  'tween 
decks  and  lower  holds  of  these  four  ships.     Estimate  50  percent  loss  on 
potatoes  on  Reef  Knot,  of  which  there  were  four  or  five  carloads.    Loss  of 
canned  goods  undetermined  at  this  time  as  everything  .going  through  for 
all  possible  salvage. 
As  damaging  as  actual  work  stoppages — because  constant — but  more  difficult 
to  report  are  work  slow-downs.     Feather-bedding  practices  in  the  Alaska  mari- 
time trade  have  reached  the  point  where  they  outrage  every  sense  of  fair  play 
and  reasonableness.     Any  traveler  on  American  ^vessels  in  Alaska  waters  can 
cite  numerous  examples. 

A  few  figures  from  testimony  presented  by  the  Alaska  Steamship  Co.  at  the 
United  States  Maritime  hearing,  Docket  651,  last  year  will  serve  as  a  summary. 
From  data  on  time  in  port  and  corresponding  tonnage  handled,  it  was  shown  that 
the  tonnage  handled  per  hour  in  loading  and  unloading  ships  in  Alaska  ports  had 
decreased  from  15.87  tons  per  hour  in  1989  to  9.52  tons  in  1945 — a  66.7  percent  in- 
crease in  the  time  necessary  to  load  and  unload  cargo. 

Another  brazen  abuse  is  the  refusal  during  a  prolonged  strike  to  permit  owners 
of  property  on  the  docks  to  recover  it,  for  shipment  by  air  or  truck.  This  hap- 
pened to  folks  whose  household  goods,  blankets,  etc.,  were  held  as  part  of  the  pro- 
gram of  pressure  used  by  the  parties  to  the  controversy  to  compel  the  other  to 
yield.  The  victims,  however,  were  always  Alaskans  who  had  no  power  to  settle 
anything  and  who  were  merely  used  as  hostages.  Then,  to  add  insult  to  injury, 
at  the  end  of  the  long  series  of  strikes,  dock  operators  levied  a  demurrage  penalty 
charge  of  2  cents  per  ton  per  day  on  this  freight. 

ARMY  FREIGHT  HELD  UP 

And  now  to  go  back  to  the  story  of  the  motorship  Square  Knot  me»tioned  in 
my  opening  paragraph.  This  vessel  is  owned  by  the  United  States  Maritime 
Commission,  chartered  by  the  United  States  Army  on  a  per  diem  basis,  with  the 
Alaska  Steamship  Co.  designated  as  a  subagent  for  the  United  States  Maritime 
Commission.  The  vessel  docked  at  the  Army  port  here  on  February  12  and  began 
taking  on  lumber.  The  regular  employees  of  the  Army  subport  (nonunion)  started 
the  loading.  On  February  14,  the  ILWU  pickets  prevented  further  loading.  The 
local  union  claims  that  any  vessel  even  remotely  connected  with  a  private  oper- 
ator is  bound  by  that  operator's  contract  with  the  union,  and  they  are  striking 
against  the  Alaska  Steamship  Co.  in  order  to  enforce  their  contract. 

The  Alaska  Steamship  Co.,  on  the  other  hand,  declares  that  it  is  not  bound  by 
its  contract  with  the  ILWU  in  this  instance  as  the  vessel  is  being  operated  under 
per  diem  charter  to  the  Army.  The  ILWU  now  threatens  to  tie  up  all  Alaska 
Steamship  Co.  ships.  This  issue  should  have  been  presented  immediately  to 
the  National  Labor  Relations  Board  for  a  decision,  of  course,  but  both  sides  have 
refused  to  do  so.  And  while  labor  and  management,  with  arms  folded,  glare  at 
each  other,  the  Army  is  losing  $1,130  per  day  (to  date  a  total  of  $15,820)  and 
valuable  time  in  transporting  lumber  necessary  to  its  construction  program. 
This  is  characteristic  of  the  continual  work-stoppages  in  Alaska  during  the  past 
year — and  it  is  on  now  (February  27)  and  has  been  for  2  weeks.  Thus  national 
defense,  as  well  as  commerce,  suffers. 

As  stated  above,  maritime  transportation  is  Alaska's  life  line.  Because  of  the 
lack  of  adequate  alternative  service,  the  cumulative  effect  of  work  stoppages  at 
one  point  and  the  highly  seasonal  nature  of  Alaskan  business  and  economic 
activity,  this  service  must  not  suffer  interruptions.  During  the  past  year  we 
have  experienced  delays  and  work  stoppages  of  a  serious  magnitude.  Without 
proposing  to  fix  the  blame  in  these  matters,  Alaskans  are  united  in  protesting  the 
dire  consequences  and  in  saying  with  all  the  fervor  of  a  patient  but  thoroughly 
outraged  constituency  of  Americans,  "It  must  not  happen  again." 

Alaska  urgently  needs  special  legislation  to  prevent  the  stoppage  of  this  vital 
service  while  labor-management  disputes  are  being  negotiated.     Further,  we  need 
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legislation  to  prevent  the  constant  reoccurrence  of  disputes  on  issues  once  settled. 
We  need  improvement  in  the  practices  of  both  management  and  labor. 

This  is  a  life  and  death  matter — which  affects  an  area  of  vast  strategic  and 
economic  importance,  an  area  one-fith  as  large  as  the  48  States. 

Juneau,  Alaska, 

February  27,  Z.9//7. 

Statement  of  Malcolm  H.  Harpee,  Director  of  Harper  Business  Service 

In  asking  for  the  privilege  of  appearing  as  a  witness  on  Senate  bill  No.  105, 
we  had  no  intention  of  being  so  presumptuous  as  to  undertake  to  tell  any  member 
of  the  committee,  or  Congress,  how  he  should  vote.  Our  purpose  is  to  present 
for  your  individual  and  collective  consideration  the  result  of  an  impartial  effort 
to  determine  how  the  general  public  in  the  State  of  Alabama  regards  some  of 
the  major  provisions  of  the  pending  bill.  We  sincerely  believe,  Mr.  Chairman, 
that  if  like  investigations  were  made  in  other  States,  the  sentiment  would  be 
found  similar  to  that  in  Alabama. 

In  order  that  members  of  the  committee  may  know  the  method  used  to  gage 
public  sentiment  on  such  vital  points  as,  closed  shop,  union  shop,  maintenance 
of  membership,  and  employing  union  members  ahead  of  nonunion  workers,  we 
are  showing  a  copy  of  the  questionnaire  mailed  to  a  cross-section  of  represen- 
tative individuals  and  organizations  in  Alabama.  The  questionnaire  was  mailed 
on  the  15th  of  this  month,  and  read  as  follows : 

"One  of  the  most  controversial,  as  well  as  the  most  important  issues,  with 
which  the  present  Congress  must  deal  is  legislation  relating  to  labor  unions. 
Various  proposals  along  this  line  can  be  expected  in  the  form  of  different  bills 
which  have  been,  or  will  be  introduced. 

"A  bill  introduced  on  January  8.  by  Senator  Ball  of  Minnesota,  appears  to  have 
more  attention  than  any  other  legislation  of  this  type.  In  reporting  Senator 
Ball's  bill,  the  Associated  Press  states,  in  part  as  follows  : 

"'Senator  Ball  (R.),  Minnesota,  today  introduced  a  bill  that  would  abolish 
the  closed  shop,  not  only  in  the  future,  but  in  existing  contracts.  The  Ball 
proposal  would  wreck  any  agreement,  written  or  oral,  that  requires  a  person  to 
be  a  union  member  in  order  to  be  hired  or  hold  his  job.  It  has  strong  support 
but  not  so  much  as  some  other  current  labor  proposals — and  a  terrific  fight  is 
expected. 

"'The  Ball  bill  would  abolish  the  following  practices:  1.  The  closed  shop. 
under  which  nobody  can  work  in  the  plant  unless  he  belongs  to  the  union.  2.  The 
union  shop,  under  which  a  nonunion  man  may  be  hired  but  must  join  right 
away.  3.  Maintenance  of  membership,  under  which  nobody  is  compelled  to  join 
the  union,  but  those  who  do  join  must  stay  members  or  be  fired.  4.  Preferential 
hiring,  under  which  an  employer  must  take  union  men  ahead  of  nonunion  men 
for  job  vacancies.' 

"We  are  not  so  self-opinionated  as  to  feel  that  we  can  individually  influence 
the  outcome  of  any  labor  measures.  We  know  from  experience,  however,  that 
lawmakers  give  consideration  to  expressions  from  their  constituents. 

"This  questionnaire  is  being  mailed  to  subscribers,  and  to  a  number  of  non- 
sxibseribers  representing  a  cross-section  of  Alabama  business  organizations  of 
ever  yize  and  type.  A  resume  of  replies  received  will  be  compiled  and  the  show- 
ing presented  to  memhers  of  the  Alabama  delegation  in  Congress. 

"The  director  of  this  service  has  made  tentative  plans  to  get  an  appointment 
to  appear  before  the  appropriate  committee  in  Congress  when  public  hearings 
are  held  on  the  bill.  We  shall  greatly  appreciate  your  prompt  reply  to  these 
questions.  Your  name  will  not  be  used  in  our  discussion  of  this  matter  with 
individual  Congressmen  or  before  the  committee,  unless  we  have  your  permission. 

"1.  Do  you  favor  abolishing  the  closed  shop  requirement  in  labor  contracts? 
Yes No 

"2.  Do  you  favor  abolishing  the  union  shop  under  which  a  nonunion  man  may 
be  employed  but  must  immediately  join  the  union?     Yes No 

"3.  Do  you  favor  abolishing  maintenance  of  membership,  under  which  nobody 
is  compelled  to  join  the  union  but  those  who  do  join  must  stay  members  or' be 
fired?     Yes No 

"4.  Do  you  favor  abolishing  the  requirements  which  compel  an  employer  to 
take  union  men  ahead  of  nonunion  men  for  job  vacancies?     Yes No 

"5.  Do  you  object  to  having  your  views  made  known?     Yes No 

"Remarks: _  ." 
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An  intentional  effort  was  made  to  not  solicit  expressions  from  those  regarded 
as  having  extreme  views  for  or  against  union  labor.  A  vast  majority  of  replies 
received  came  from  individually  owned,  or  small  and  medium-sized  business 
enterprises.  Included,  too,  were  expressions  from  farmers  and  professional 
men.  A  striking  and  impressive  fact  concerning  replies  from  many  individuals, 
and  a  comparatively  few  large  organizations,  was  their  almost  uniform  answer 
of  "Yes"  to  question  5:  "Do  you  object  to  having  your  views  made  known?" 

Most  of  those  who  were  unwilling  to  have  their  views  made  public  are  known 
to  be  fair-minded  and  patriotic  citizens.  Why  then  were  they  reluctant  to  openly 
express  themselves  on  matters  of  such  importance  and  magnitude?  In  short, 
what  prompted  them  to  refrain  from  exercising  their  constitutional  right  of  free 
speech?  Based  upon  the  confidential  expressions  received,  their  silence  can  be 
explained,  first,  because  of  their  fear  of  reprisals  from  some  union  leaders  with 
whom  they  now,  or  may  in  the  future,  be  required  to  deal  on  questions  affecting 
management  and  labor  relations.  They  were  also  unwilling  to  take  the  risk  of 
answering  timely  and  reasonable  questions  dealing  with  proposed  labor  legisla- 
tion, because  they  felt  that  in  so  doing,  they  might  somewhere  down  the  line  be 
charged  with  unfair  labor  practices. 

Mr.  Chairman,  there  is  general  agreement  among  informed  and  fair-minded 
people  that  labor  unions,  and  some  labor  laws,  were  essential  in  order  to  remedy 
the  abuses  of  sweatshop  conditions  and  starvation  wages  to  which  some  em- 
ployers formerly  subjected  their  workers.  There  is  a  future  proper  and  whole- 
some function  for  labor  unions  and  labor  laws  to  prevent  a  repetition  of  evils, 
which  obviously,  had  to  be  corrected. 

However,  sweatshop  conditions,  although  deplorable,  are  hardly  more  destruc- 
tive of  personal  liberty  and  freedom  of  action  than  a  condition  which  causes  decent 
and  law-abiding  citizens  to  feel  unsafe  and  uncertain  with  respect  to  giving  free 
and  unfettered  utterances  on  matters  of  vital  concern. 

Neither  the  condition  of  labor  slavery  nor  free  speech  slavery  should  be  toler- 
ated or  permitted.  An  unbiased  Nation-wide  survey  among  average  Americans, 
who  are  not  identified  with  either  union  labor  or  industrial  giants,  would,  we 
earnestly  believe,  show  an  overwhelming  sentiment  in  favor  of  Senator  Ball's 
position  when  he  stated: 

"Compelling  individual  workers  to  join  a  union  or  lose  their  jobs  is  one  of  the 
most  illiberal  practices  in  American  labor  relations.  The  closed  shop  violates  two 
fundamental  principles  of  American  liberty :  One,  that  each  individual  should 
enjoy  the  maximum  degree  of  individual  freedom  consistent  with  enjoyment  of 
the  same  degree  of  freedom  by  all  other  individuals ;  second,  that  any  monopoly 
under  private  control  (and  the  closed  shop  is  a  monopoly)  is  inimical  to  the  public 
welfare  and  dangerous  to  freedom." 

Expressed  differently,  we  construe  Senator  Ball's  statement  as  meaning  that 
there  is  in  this  country  a  law  which  prohibits  monopolies  in  restraint  of  trade.  By 
the  same  token,  therefore,  why  should  there  not  be  a  law  prohibiting  monopolies 
in  restraint  of  labor?  In  this  particular  there  appears  every  indication  that  the 
Senator  from  Minnesota  is  not  only  on  solid  ground,  but  is  also  spokesman  for  an 
overwhelming  majority  of  our  people  who,  irrespective  of  political  party,  view  the 
matter  in  the  same  light  as  does  Senator  Ball. 

Mi'-  Chairman,  may  we  have  a  few  minutes  to  respectfully  ask  the  attention 
of  committee  members  to  an  expression  of  views  and  opinions  with  respect  to  this 
proposed  legislation  from  average  citizens?  We  are  not  presenting  for  your  con- 
sideration partisan  expressions  from  representatives  of  either  industrial  giants 
or  high-placed  union  labor  officials.  In  a  simple  and  sincere  manner,  we  wish  to 
let  you  know  just  how  this  all-important  bill,  proposed  by  Senator  Ball,  is  being 
received  by  the  rank  and  file  citizens  who  make  up  the  greater  part  of  the  popula- 
tion of  this  Nation. 

Plainly,  we  can  only  mention  a  very  few  of  the  hundreds  of  expressions  received, 
orally  or  by  letter,  but  those  we  quote  are  symbolic  of  most  of  the  others. 

From  an  automobile  dealer  in  Auburn,  Ala. :  "Contracts  should  be  enforced  on 
both  parties.  If  contract  is  terminated  and  employee  wishes  to  go  to  open  shop. 
there  should  be  no  picketing." 

From  the  manager  of  a  truck  and  equipment  company  in  Mobile,  Ala. :  "I  don't 
believe  anyone  should  be  made  to  join  an  organization  in  order  to  obtain  his  live- 
lihood. It  appears  that  the  unions  are  trying  to  remove  some  of  the  freedom  for 
which  our  country  is  noted,  as  well  as  free  enterprise." 

From  a  certified  public  accountant :  "Senator  Ball's  bill  on  the  closed  shop 
should  be  enacted.  His  proposals  are  in  keeping  with  our  constitutional  guar- 
anty." 
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From  the  manager  of  a  small  manufacturing  concern  in  Alabama  :  "I  believe 
that  freedom  to  join  or  not  to  join  should  mean  just  that  and  should  be  subjected 
to  no  other  interpretation.  Furthermore,  I  believe  anyone  having  joined  should 
be  free  to  resign  whenever  he  or  she  chooses.  Dues  should  not  be  deducted  by 
employer,  or  at  any  rate,  should  not  be  unless  an  employee  makes  request  per- 
sonally." 

From  an  indh  idual  who  was  formerly  a  member  of  organized  labor :  "We  must 
st(,p  this  wild  rush  of  labor.  I  have  been  a  union  man,  but  the  present  principles 
must  stop." 

From  the  manager  of  a  taxicab  company  :  "I  like  to  feel  that  we  are  still  living 
in  a  free  country,  not  controlled  by  'dictators'." 

From  a  small  wholesaler  in  Mobile,  Ala. :  "This  is  a  free  country.  Let's  keep  it 
so.     Let's  follow  a  middle-of-the-road  policy.     Be  fair  to  labor  and  capital,  too." 

From  a  retail  grocery  in  Mobile.  Ala. :  "The  right  to  strike  should  lie  preserved 
and  protected.  So  should  the  right  to  work  under  conditions  that  suit  the  indi- 
vidual.    Workers  should  not  be  at  the  mercy  of  the  employer  or  the  union  boss." 

From  a  dealer  of  mill  supplies  in  Birmingham,  Ala. :  "All  above  action  would 
tend  to  restore  the  interests  of  the  whole  public.  This  should  transcend  the 
interests  of  either  capital  or  organized  labor." 

From  a  dealer  of  auto  parts  in  Birmingham,  Ala. :  "No  man  should  be  made  to 
pay.  for  the  right  to  earn  an  honest  living.  Dictators  should  be  eliminated. 
We  have  fought  two  wars  for  the  right  of  small  people  to  be  free  and  earn  a  live- 
lihood without  being  regimented.  The  right  to  work  in  any  establishment  or 
occupation  should  be  free  to  all." 

From  the  banker  in  Union  Springs,  Ala. :  "I  think  the  labor  unions  should  be 
forced  by  law  to  live  up  to  their  contracts.  Their  financial  affairs  should  be 
audited  by  the  Government  and  published  like  bank  statements." 

From  an  independent  merchant  in  Jackson,  Ala. :  "As  an  independent  mer- 
chant, I  consider  present  labor  laws  very  obnoxious." 

From  a  well  known  attorney  in  Alabama  :  "Labor  unions  under  the  guidance 
of  some  power-drnnk  leaders  are  becoming  a  menace  to  the  public's  welfare. 
Legislation  is  necessary  to  correct  the  well-known  abuses." 

From  a  small  manufacturer  in  Montgomery,  Ala. :  "We  favor  the  right  of 
any  man  to  work,  where  he  pleases,  without  belonging  or  made  to  belong  to  any 
union.  Unions  should  have  no  rights  which  prefer  or  favor  them  over  business, 
employers,  or  any  other  people." 

From  a  prominent  physician  in  Alabama :  "A  patient  has  the  privilege  of  call- 
ing the  physician  he  prefers.  Every  individual  should  also  have  the  privilege 
of  joining,  or  declining  to  join,  a  labor  union.  No  worker  should  have  his  right 
to  employment  infringed  because  of  his  personal  views  or  preferences  about 
organized  labor.'  ' 

From  a  World  War  II  veteran :  "Why  should  any  war  veteran  have  to  join 
a  labor  union  to  get  or  hold  a  job?  We  were  not  asked  about  our  union,  church, 
civic,  or  any  other  affiliation  when  told  to  get  in  the  Army." 

From  a  retail  merchant  in  Tuscumbia,  Ala. :  "I  am  a  supporter  of  organized 
labor  and  think  we  would  be  in  bad  shape  without  it.  However,  the  above  re- 
quirements in  factory  make  organized  labor  smell  of  organized  rackets.  I  also 
disapprove  of  a  man  being  fired  for  union  activities,  unless  it  interferes  with 
his  job." 

From  Rev.  Thomas  G.  Jones,  Montgomery,  Ala.:  (Letter  appearing  in  the 
Montgomery  Advertiser  of  January  19,  1947: 

"The  closed-shop  question. — Newspaper  reports  inform  us  that  there  will  be 
introduced  in  the  present  Alabama  Legislature  a  bill  to  abolish  the  closed  shop 
in  labor  relations.  And  such  a  bill  is  now  pending  in  our  National  Congress  in 
Washington. 

"When  this  bill  was  introduced  in  the  Congress,  it  brought  an  outcry  from 
Mr.  Philip  Murray,  the  CIO  president.  Mr.  Murray  is  afraid  our  civil  rights 
are  being  endangered. 

"The  CIO  president  is  becoming  confused  with  reference  to  civil  rights.  The 
closed  shop  is  not  a  civil  right.  It  is  a  special  privilege.  This  privilege  was 
granted  by  an  act  of  Congress.  It  was  not  granted  to  the  whole  body  of  Ameri- 
can citizens  in  general,  but  to  labor  unions  in  particular.  Civil  rights  are 
inherent.  All  American  citizens  have  such  rights.  They  were  not  granted  by 
an  act  of  Congress.  We  were  born  witli  these  rights.  Mr.  Murray,  the  members 
of  the  labor  unions,  and  all  the  rest  of  us,  hold  these  rights  in  equal  degree  and 
proportion.     This  is  our  common  heritage. 
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"It  is  in  this  equality  that  the  citizenship  holds  the  power  to  govern  the  demo- 
cratic State. 

"The  closed  shop,  as  it  presents  itself  to  us  today,  appears  to  be  a  right  or 
privilege  exercised  not  by  the  whole  body  of  citizens,  but  by  only  one  group, 
namely,  the  labor  unions.  This  very  simple  fact  has  thrown  our  democratic 
processes  out  of  balance,  and  thereby  has  brought  this  Nation  face  to  face  with 
one  oi  the  most  disturbing  problems  to  confront  us  in  many  a  day. 

"This  is  not  to  say  one  word  against  labor  unions.  We  know  many  members 
of  labor  unions  personally.  We  cannot  see  that  they  are  in  any  way  different 
from  the  rest  of  us.    They  are  neither,  superior  nor  inferior. 

"But  this  writer — an  humble  private  citizen — does  venture  to  say :  If  labor 
unions  continue  to  practice  the  closed-shop  policy  as  has  been  done  for  the  past 
decade,  then  dissatisfaction,  discord,  and  unrest  will  continue  to  disturb  the  entire 
Nation.  And  in  the  midst  of  this  economic  disturbance  members  of  labor  unions 
will  find  that  they,  along  with  the  rest  of  us,  must  share  the  burdens  and  dis- 
advantages of  such  disturbances." 

Mr.  Chairman,  we  shall  now  explain  very  briefly  the  method  used  in  polling 
public  opinion  in  the  State  of  Alabama,  in  connection  with  the  bill  under  con- 
sideration. About  500  questionnaires  were  mailed,  as  above  stated,  to  a  cross- 
section  of  individuals  and  comparatively  small  business  organizations.  We  also 
orally  interviewed  several  hundred  persons,  and  it  appears  that  every  reply 
was  in  favor  of  abolishing  the  closed-shop  requirements  in  labor  contracts. 

As  already  stated,  however,  a  great  many  of  those  interviewed  were  unwilling 
to  have  their  views  publicized.  We,  therefore,  respectfully  and  without  reserva- 
tion state  that  when  any  organization,  or  any  segment  thereof,  can  intimidate  or 
coerce  law-abiding  and  patriotic  individuals  to  such  a  degree  as  to  prevent  free 
and  open  expressions  on  all  public  questions,  the  time  has  arrived  for  the  Con- 
gress of  the  United  States  to  enact  remedial  laws,  and  thereby  curb  such  ruthless 
and  unwarranted  practices. 

There  appears  to  be  ample  evidence  to  support  the  statement  that  no  set  of 
greedy  employers  ever  displayed  a  greater*degree  of  utter  disregard  for  the  public's 
weal  than  has  been  manifested  by  some  top  and  semitop  officials  of  organized 
labor. 

Mr.  Chairman,  we  close  by  expressing  the  profound  hope  that  individual  mem- 
bers of  the  committee  will  investigate  for  themselves  the  merits  of  Senate  bill  105. 

Finally,  Mr.  Chairman,  we  are  sincere  in  the  belief  that  this  committee,  and 
Congress,  will  contribute  to  the  individual  and  collective  welfare  of  the  Nation 
by  taking  favorable  action  on  the  bill. 


Statement  of  John  H.  Hayes,  President  of  the  American  Hospital  Association 

While  your  committee  is  studying  labor  legislation,  we  would  like  to  call 
your  attention  to  the  relationship  of  the  National  Labor  Relations  Act  to  the 
hospitals  of  the  Nation. 

For  your  information,  the  American  Hospital  Association  is  an  organization 
of  hospitals  and  hospital  people  whose  purpose  is  the  improvement  of  the  quality 
and  distribution  of  hospital  services.  Of  approximately  6,500  hospitals  in  this 
country,  more  than  3,800  are  institutional  members  of  the  American  Hospital 
Association.  Our  membership  includes  approximately  90  percent  of  the  civilian 
general  hospital-bed  capacity  of  the  Nation. 

In  our  membership,  are  hospitals  operating  under  various  types  of  control. 
Snmp  700  hospitals  are  owned  and  operated  by  Federal.  Statp  or  mnnieir-al  govern- 
ments. Thesp  are.  as  a  rule,  large  institutions.  Another  fiOO  or  700  of  our  mem- 
bers are  proprietary  institutions  and  these  are  usuaiiv  small  units  owned  bv  nurses 
or  doctors  in  connection  with  medical  practice.  However,  the  largest  stout)  of 
our  membership,  nearly  2  500  hospitals,  are  voluntarily  nonprofit  institutions 
operated  ps  community  nonprofit  corporations.  It  is  on  behalf  of  thesp  vohmtary 
or  nonprofit  ho«v>ifals  that  this  statement  js  mnde.  Tn  the  year  194f>.  approxi- 
mately 1?nooO00  patients  wore  admitted  to  2pnp''nl  bosnitals  in  the  United 
States:  S  POO  000  of  th<5P  wpre  oared  for  in  nonprofit  hospitals,  who  emplov  he- 
fwppD  300  000  and  400.000  peonle. 

Hosnital  administrators  and  boards  of  trustpps  havp  a  two-fold  obligation  in 
the  exnenditure  of  funds  which  fhev  receive  from  patients'  fees,  charitable  con- 
tributions, and  endowments  and  from  local  or  State  tax  funds  in  some  States. 
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These  sums  inus<  be  wisely  expended  to  compensate  employees  adequately  and 
yel  give  maximum  service  to  t  lie  community  whose  citizens  depend  on  the  hospital 
for  care  in  times  of  illness. 

Protection  of  the  patient  is  the  cardinal  principle  of  hospital  service.  Sick 
persons  who  lie  helpless  in  bed  must  have  personal  attention  at  all  times.  Every 
detail  of  hospital  administration  is  centered  on  the  patient,  whose  interests  must 
come  above  all  other  considerations. 

The  National  Labor  Relations  Act  appears  to  endanger  this  cardinal  principle 
of  protection  of  the  patient  under  some  circumstances  although  it  is  not  specific 
on  the  subject.  Section  2  of  the  National  Labor  Relations  Act  expressly  exempts 
the  United  States,  or  any  State  or  political  subdivision  thereof,  from  its  jurisdic- 
tion. But  nonprofit  hospitals  are  not  specifically  exempt  as  are  governmental 
agencies.  The  National  Labor  Relations  Board  to  date  has  not  accepted  jurisdic- 
tion in  labor  disputes  involving  hospitals  except  in  the  case  of  a  hospital  in  the 
District  of  Columbia.  But  in  the  absence  of  a  clear  interpretation  of  the  law  at 
least  one  regional  board  has  indicated  what  appears  to  be  its  intent  to  accept 
jurisdiction  of  hospital  labor  disputes. 

The  failure  of  the  National  Labor  Relations  Act  to  specifically  exempt  hos- 
pitals has  made  hospitals  vulnerable  to  attacks  by  professional  labor  organizers 
who  endeavor  to  force  the  familiar  pattern  of  industrial  strife  which  is  found  in 
the  profit-making  industries.  In  such  cases  hospital  administrators  and  boards  of 
trustees  are  at  a  disadvantage  because  nonprofit  organizations  have  no  profits 
with  which  to  bargain.  Sickness  cannot  be  bargained  with,  nor  should  treatment 
and  care  of  the  sick  and  injured  be  permitted  to  be  adversely  affected  by  labor 
strife. 

We  are  proud  to  say  that  on  the  whole  there  has  been  a  minimum  of  labor 
trouble  in  the  hospital  field.  We  believe  that  this  is  due  to  the  maintenance  of 
good  working  conditions  in  hospitals,  year-round  steady  employment,  and  the 
unusual  satisfaction  which  such  employment  gives  to  those  devoting  their  lives 
to  the  service  of  suffering  humanity.  However,  absence  of  a  national  policy, 
which  would  differentiate  these  hospitals  from  profit-making  industry,  has  been 
in  many  instances  an  invitation  to  labor  organization  activities  which  could  have 
disastrous  consequences  because  of  the  misunderstanding  of  the  true  nature  of 
hospitals  and  hospital  services. 

STATE  LAWS 

So  far  as  we  know,  about  a  dozen  States  have  labor  relations  acts.  These  are 
Connecticut,  Colorado,  Kansas,  Massachusetts,  Michigan.  Minnesota,  New  York, 
Pennsylvania,  Rhode  Island,  Utah,  and  Wisconsin. 

Some  State  laws  specifically  exchide  hospitals  from  their  operation.  In  other 
States  court  decisions  or  other  rulings  have  held  that  hospitals  should  be  ex- 
empted from  the  operation  of  such  laws  even  where  the  law  does  not  specifically 
so  state.    According  to  our  information  : 

A  Massachusetts  court  decision  has  held  that  the  operation  of  a  nonprofit 
charitable  hospital  is  not  commerce  within  the  meaning  of  its  State  act  and 
that,  therefore,  such  hospitals  are  exempt  from  the  State  labor  relations  act. 
The  Michigan  attorney  general   has   declaimed  its   State  labor  law  not 
applicable  to  hospitals. 
New  York  court  decisions  have  enjoined  strikes  in  hospitals. 
Pennsylvania  courts  have  held  that  hospitals  are  exempt  from  the  opera- 
tion of  the  State  labor  relations  law. 

Rhode  Island  Labor  Commission  has  hebl  that  hospitals  are  exempt  from 

the  State  law. 

These  cases  appear  to  have  one  common  basis,  that  is,  a  recognition  of  the 

special  nature  of  hospitals  and  hospital  services.     Hospital  services  must  be 

maintained  free  of  interruption  at  any  time  or  for  any  reason ;  they  are  at  least 

as  important  as  police  and  fire  protection. 

There  may  be  also,  a  recognition  of  the  unique  nature  of  the  voluntary  hos- 
pital in  the  average  community.  Established  as  a  cooperative  community  proj- 
ect, the  voluntary  hospital  is  a  flexible  organiation  which  adapts  itself  to  the  needs 
of  the  community.  It  is  more  than  a  mere  collection  of  nurses,  attendants,  or 
maintenance  workers,  for  each  person's  duties  may  vary  according  to  the  siz^  or 
type  of  hospital  and  the  services  rendered. 
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NEED    FOB   EXEMPTION    UNDER    FEDERAL   LAW 

The  emergency  nature  of  hospital  service  requires  tliat  such  service  must  be 
available  to  the  community  at  all  times.  Hospitals  serve  the  community  24 
hours  a  day,  7  days  a  week.  A  hospital  dare  not  close;  and  the  community  dare 
not  permit  a  hospital  to  close.  Strikes  are  admittedly  detrimental  to  industry. 
But  there  is  something  even  more  appalling  about  the  thought  of  a  strike  in  a 
hospital  where  adequate  care  of  helpless  people  requires  constant  devotion  on 
the  part  of  every  hospital  employee. 

The  Nation  has  been  annoyed  at  strikes  which,  by  cutting  off  power,  light, 
heat,  and  transportation,  caused  severe  inconvenience.  But  interruption  of  hos- 
pital service  would  immediately  jeopardize  human  life.  Citizens  in  good  health 
may  endure  the  temporary  irritations  of  a  public  utility  strike.  But  patients 
in  hospitals  must  have  adequate  heat,  light,  food,  and  ordinary  housekeeping 
care  as  well  as  professional  care  which  is  vitally  necessary  to  their  comfort  and 
recovery.  These  considerations  are  above  any  legal  rights  of  either  hospitals  or 
hospital  employees. 

The  charitable  nature  of  hospitals  presents  a  unique  situation  which  was  not 
within  the  consideration  of  those  who  wrote  the  National  Labor  Relations  Act. 
The  nonprofit  hospital,  owned  and  operated  by  churches,  religious  groups,  or 
community  voluntary  organizations,  is  established  for  the  purpose  of  serving  the 
community.  The  nonprofit  hospital  is  not  a  commercial  enterprise.  There  are 
no  profits  over  which  unions  and  management  can  bargain  in  the  sense  contem- 
plated under  the  National  Labor  Relations  Act. 

The  sole  source  of  income  for  the  maintenance  of  hospital  services  are  the 
patients'  fees,  endowments  and  charitable  contributions  and,  in  some  cases,  local 
or  State  tax  funds.  These  are  given  for  the  purpose  of  making  hospital  care 
available  to  the  community  when  it  is  needed  and  it  is  not  proper  that  such  funds 
become  the  object  of  collective  bargaining  as  would  be  the  case  if  the  hospital 
were  a  commercial  enterprise.  It  is  not  a  matter  of  dividing  profits  between 
management  and  labor.  It  is  a  matter  of  fulfilling  a  trust  in  the  proper  use  of 
funds  for  the  purposes  for  which  they  are  intended. 

Yet  the  concept  of  hospital  service  to  the  community  is  a  contraindication  of 
any  desire  to  exploit  labor.  Hospital  administrators  and  boards  of  trustees  are 
outstanding  members  of  the  community  whose  high  motives  are  beyond  question. 
The  absence  of  extensive  labor  unrest  thus  far  in  hospitals  is  further  evidence 
of  the  recognition  by  hospital  employees  that  hospitals  strive  to  meet  their  two- 
fold obligation  fairly  in  caring  both  for  hospital  employees  and  the  sick  people 
of  the  community. 

The  American  Hospital  Association  has  always  worked  actively  for  mainte- 
nance of  the  best  possible  employee  relationships ;  this  includes  adequate  com- 
pensation and  suitable  working  conditions.  At  its  annual  convention  in  Phila- 
delphia in  October  1940,  the  house  of  delegates  adopted  a  resolution  of  which  one 
paragraph  may  be  quoted  here : 

"The  American  Hospital  Association  endorses  the  best  possible  working  con- 
ditions for  all  hospital  personnel  and  realizes  the  demanding  service  required  of 
those  who  serve  patients.  Much  has  been  done  to  improve  conditions  for  hospital 
personnel.  The  administration  of  hospitals,  too,  must  bear  in  mind  its  dual  re- 
sponsibility toward  those  rendering  hospital  care  and  those  who  receive  such 
care." 

But  the  growing  aggressiveness  of  labor  organizations  and  the  uncertainty  of 
the  Federal  law  as  to  its  application  to  hospitals  makes  a  clarification  of  the 
Federal  law  desirable.  We  believe  that  the  National  Labor  Relations  Act  should 
be  amended  in  such  a  way  as  to  guarantee  that  the  citizens  of  the  Nation  will 
not  be  threatened  at  any  time  by  an  interruption  of  hospital  service  which  may 
jeopardize  the  lives  of  the  sick  and  helpless  in  voluntary  hospitals.  We  believe 
that  this  might  be  done  in  several  ways.  The  term  "employer"  could  be  defined 
to  exclude  nonprofit  hospitals  in  the  same  way  as  units  of  Federal,  State,  and 
local  governments  are  now  excluded.  Or  die  term  "employee"  might  be  defined 
so  as  to  exclude  employees  of  hospitals  in  the  same  way  as  agricultural  lahorers 
or  persons  rendering  domestic  service  are  excluded.  Or  the  term  "commerce" 
could  be  defined  so  as  to  limit  the  operation  of  the  act  to  those  businesses,  indus- 
tries, utilities,  and  activities  which  are  conducted  for  private  gain. 
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In  pointing  out  the  need  for  some  amendment  to  the  National  Labor  Relations 
Act  which  would  protect  hospitals  against  interruption,  we  wish  to  repeat  that 
our  recommendation  is  in  keeping  with  the  cardinal  principle  of  hospital  opera- 
tion, that  is,  the  protection  of  the  patient.  The  voluntary  hospitals  of  this 
Nation  exist  for  service,  not  for  profit.  Hospital  employees  must  be  adequately 
compensated  and  further,  the  citizens  of  our  country,  when  sick  or  injured,  should 
be  protected  in  every  way  possible  against  interruption  of  hospital  service  which 
might  so  easily  be  disastrous. 


Statement  of  Guy  F.  Hershbergeb,  Secretary,  Committee  on  Industrial  Rela- 
tions OF  THE  MENNONITE  AND  BRETHREN  IN  ClIRIST  CHURCHES 

The  committees  on  industrial  relations  of  the  Mennonite  and  Brethren  in  Christ 
Churches  appreciate  the  opportunity  of  submitting  a  word  of  testimony  concern- 
ing the  Christian  relations  of  labor  and  management.  We  are  in  accord  with 
the  commonly  accepted  view  that  "an  ordered  and  constructive  democracy  in 
industry  is  as  necessary  as  political  democracy,"  and  that  collective  bargaining 
is  one  of  the  steps  in  the  achievement  of  this  end.  We  believe,  however,  that  in 
the  interests  of  a  Christian  society  and  a  true  industrial  democracy  our  current 
conceptions  of  collective  bargaining  are  in  need  of  modification.  Too  often  col- 
lective bargaining  is  thought  of  as  a  means  of  achieving  justice  for  oneself,  or 
for  one's  own  group,  whereas  "collective  bargaining,"  according  to  the  teaching 
of  the  New  Testament,  we  believe,  would  put  its  emphasis  on  seeking  means  for 
the  doing  of  justice  to  others.  An  eminent  American  citizen  has  said  that  at  the 
root  of  current  social  issues  is  the  question  :  "Who  is  going  to  do  the  dirty  work?" 
"The  democratic  person,"  he  says,  "is  one  who  will  not  require  any  service  from 
another  which  he  would  think  it  beneath  him  to  render  in  return."  We  would 
even  go  further  than  this  and  say  that  true  industrial  democracy  cannot  exist 
until  both  labor  and  management  are  ready  sincerely  to  say  each  to  the  other, 
"What  dirty  work  is  there  that  I  can  do  for  you;  what  injustices  are  you  suffer- 
ing which  I  can  remove?"  while  placing  much  less  emphasis  on  the  removal  of 
injustices  suffered  by  themselves. 

We  believe  this  is  the  spirit  of  Christ  who  suffered  for  us  leaving  us  an 
example  that  we  should  follow  his  steps ;  who  did  no  sin  neither  was  guile 
found  in  his  mouth ;  who  when  he  was  reviled,  reviled  not  again ;  when  he 
suffered  threatened  not.  This  is  the  spirit  of  love  and  nonresistance  which  we 
believe  should  prevail  in  all  social  relations  whether  personal,  or  industrial,  or 
international.  For  this  reason  we  as  nonresistant  Christians  have  renounced 
the  use  of  coercion  for  the  achievement  of  our  ends.  We  believe  rather  that' 
the  Biblical  injunction  should  be  obeyed  which  enjoins  putting  away  "all 
bitterness  and  wrath"  and  which  says  "the  servant  of  the  Lord  must  not 
strive."  We  believe  that  whatsoever  we  would  that  men  should  do  to  us  we 
should  also  do  to  them.  We  believe  that  industrial  strife,  unfair  and  unjust 
practices  by  employers  and  employees  and  every  economic  and  social  condition 
which  makes  for  suffering  or  ill  will  among  men  is  altogether  contrary  to  the 
teaching  and  spirit  of  Christ  and  the  Gospel. 

It  is  obvious  that  this  position  is  not  entirely  in  accord  with  the  principles 
and  practices  of  most  industrial  organizations,  both  of  management  and  of  labor, 
as  we  know  them  today.  Very  few  have  renounced  the  use  of  litigation  and 
coercion  for  the  achievement  of  their  ends,  and  for  that  reason  we,  as  a  re- 
ligious group,,  have  found  it  impossible  to  join  as  members  of  these  organiza- 
tions as  they  are  now  constituted.  In  taking  this  position  we  have  some- 
times been  misunderstood  by  both  management  and  labor.  Employers  have 
sometimes  tried  to  take  advantage  of  our  position  to  further  their  own  ends, 
thinking  that  because  we  cannot  affiliate  with  organize!  labor  we  must  be 
on  the  side  of  the  employer  "against  labor."  When  they  have  discovered  our 
objection  to  being  so  used  they  have  found  it  difficult  to  understand  it.  Or- 
ganized labor,  on  the  other  hand,  has  sometimes  erroneously  supposed  that  we 
are  aligned  with  management  against  them.  Many  labor  leaders,  on  the  other 
hand,  have  come  to  understand  and  appreciate  our  position  and  have  given  us 
consideration  to  the  extent  of  excusing  persons  with  relig'ous  ob'eetiors  to  union 
membership  from  such  membership,  allowing  them  to  work  under  some  special 
arrangement,  in  some  cases  giving  financial  support  to  some  benevolent  or  educa- 
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tional  cause,  mutually  agreed  upon,  in  lieu  of  union  dues.  These  labor  leaders 
agree  with  us  that  the  conscience  of  nonresistant  people  should  be  recognized  in 
the  area  of  industrial  relations  to  the  same  extent  that  it  is  recognized  by  the 
Government  with  respect  lo  military  service.  For  these  numerous  considerations 
on  tlie  part  of  labor  we  are  profoundly  grateful. 

It  is  our  prayer  that  through  the  providence  of  God  we  may  enter  upon  a 
new  era  of  industrial  peace;  that  there  may  he  greater  cooperation  between 
management  and  labor;  that  there  may  be  greater  tolerance  and  forbearance 
toward  those  Christians  who  cannot  conscientiously  take  part  in  industrial 
organizations  as  they  are  now  constituted,  but  who  nevertheless  do  not  wish  to 
be  denied  the  opportunity  to  earn  their  bread  under  conditions  consistent  with 
their  faith;  and  finally,  we  pray  that  labor,  management,  and  the  Congress  may 
be  aide  to  agree  upon  policies  which  contribute  to  these  ends,  and  which  will 
respect  the  conscience  of  those  who  cannot  conscientiously  affiliate  with  industrial 
organizations  as  they  are  now  constituted. 
Respectfully  submitted. 

The  Committees  on  Industrial  Relations  of  the 
Mennonite  and  Brethren  in  Christ  Churches. 
Guy  F.  Hershberger, 
Secretary   for   the   Mennonite   Committee,    1306   South    Eighth   Street, 
Goshen,  Ind. 

C.  W.  Boyer, 
Secretary  for   the,  Brethren    in    Christ    Committee,    222S    North     Main 
Street,  Dayton,  Ohio. 


Statement  or  Werner  Hochwald,  School  of  Busini  ss  and  Public  Administra- 
tion. Washington  University,  St.  Louis,  Mo. 

Collective  Bargaining  and  Economic  Theory 

The  shift  from  individual  to  collective  bargaining  is  often  thought  to  be  the 
most  outstanding  social  phenomenon  of  the  last  decades  in  all  countries  where  a 
relatively  free  market  has  survived.  While  the  phrase  "collective  bargaining" 
originated  and  has  been  most  sharply  defined  in  the  labor  market,  group-or- 
ganized direction  of  business  activities  can  be  observed  in  many  other  fields. 
Agricultural  cooperatives  have  established  collectively  bargained  prices  for  the 
commodities  marketed  by  their  members.  A  great  amount  also  of  large-scale 
buying  and  selling  among  manufacturers  or  between  them  and  organized  retailers 
has  many  of  the  essential  characteristics  of  collective  bargaining.  In  the  field  of 
international-economic  relations  the  negotiation  of  bilateral  or  multilateral 
agreements  has  been  the  rule  and  free  trade  the  exception. 

The  collective-bargaining  process  derives  its  significance  from  its  setting  in  the 
larger  problem  of  organized  groups  within  society.  Its  analysis,  therefore, 
presents  special  difficulties  to  an  economic  theory  which  has  developed  the  tools 
of  demand  and  supply  functions  under  the  simplifying  assumptions  of  perfect 
competition  in  a  monistic  market.  Where  individuals  have  pooled  their  interests 
in  a  few  powerful  groups  the  appearance  of  atomistic  competition  has  given  way 
to  organized-group  action,  and  the  traditional  assumptions  of  a  free-exchange 
economy  prove  of  little  empirical  usefulness.  Classical  and  neoclassical  econo- 
mists believed  that  the  bargaining  struggle  of  many  selfish  interests  would  turn 
private  vices  into  public  benefits.  But  where  the  many  have  been  replaced 
by  a  few  powerful-interest  groups  the  market  may  become  the  scene  of  "an 
irrepressible  conflict,  which  economics  is  unable  to  deal  with,  even  in  theory,"1 
and  individual  efforts  to  enhance  market  opportunities  through  group  association 
appear  to  threaten  the  very  existence  of  competitive  norms.2 

This  paper  will  attempt  to  explore  some  of  the  theoretical  issues  raised  by  the 
growth  of  collective  bargaining,  with  emphasis  placed  on  the* broader  implica- 
tions of  collective  bargaining  for  the  general  drift  of  economic  speculation  rather 
than  the  formal  aspects  of  bilateral  monopoly.3 

1  A.  B.  Wolfe    Economy  and  Democracy,  American  Economic  Review,  March  1944.  p.  10. 

2  H.  C.  Simons.  Some  Reflections  on  Syndicalism,  Journal  of  Political  Economv,  March 
1944,  pp.  1-25. 

3  On  the  latter,  see  .T.  T.  Dunlop.  Wage  Determination  Under  Trade  Unions  ;  also  Martin 
P>ronfcnhrenner,  The  Economics  of  Collective  Bargaining,  Quarterly  Journal  of  Economics. 
August  1939,  pp.  535-561. 
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Collective  bargaining  is  obviously  a  development  within  the  general  held 
described  as  imperfect  or  monopolistic  competition.  Phenomena  of  the  labor 
market  prompted  Edgeworth  to  design  his  famous  indifference  curves  and  to 
prove  that,  if  two  parties  engage  in  barter,  the  exchange  rate  between  the 
commodities  or  services  bartered  is  indeterminate.4  That  is  to  say,  given  only 
the  demand  and  supply  schedules  of  the  two  parties,  it  is  not  possible  to  ascertain 
the  precise  rate  at  which  the  exchauge  will  take  place,  for  there  are  many  possible 
positions  of  equilibrium  where  the  marginal  rates  of  substitution  are  equal.  The 
most  that  can  be  done  is  to  indicate  the  limits  within  which  the  exchange  rate 
must  lie;  its  actual  position  within  these  limits  is  determined  by  the  relative 
bargaining  strength  and  resourcefulness  of  the  parties. 

It  can  be  demonstrated,  of  course,  that  the  number  of  possible  equilibrium 
positions  decreases  as  the  number  of  bargainers  increases.  With  very  many 
buyers  and  sellers,  the  contract  curve  representing  all  possible  equilibrium  posi- 
tions reduces  to  a  single  point,  and  the  market  appears  determinate.  Yet  even 
with  many  buyers  and  sellers,  the  determinateness  of  market  equilibrium  implies 
that  the  actions  of  the  different  persons  trading  are  consistent.  In  other  words, 
the  individual  must  acquiesce  in  the  role  assigned  to  him  by  the  given  market 
constellation  and  accept  the  opportunities  open  to  him  without  attempting  insti- 
tutional change:  he  must  accept  the  "rides  of  the  game."5  The  classical  defini- 
tions of  free  competition  all  involve  further  postulates  besides  the  great  number 
of  traders,  for  they  all  exclude  the  free  play  of  associations  formed  by  any  or  all 
types  of  participants  for  the  very  purpose  of  changing  the  rules  of  the  market. 
But  in  a  dynamic  social  organism  individuals  do  attempt  to  improve  their  legal 
bargaining  status,  and  these  very  efforts  have  led  to  new  forms  of  group  loyalty 
and  collective  bargaining. 

The  trend  toward  collective  bargaining  then  has  enforced  a  reconsideration  of 
competitive  theory.  A  new  generation  of  economists  has  come  to  think  of  in- 
dustry as  "a  world  of  monopolies,"  6  where  curves  of  demand  and  supply  tell 
nothing,  either  by  themselves  or  by  their  intersection,  as  to  what  price  will  he 
established  until  other  conditions  are  known:  "they  are.  so  to  speak,  landmarks, 
hut  no  more."  7  With  many  buyers  and  sellers,  marginal  revenue  is  equal  to 
price,  and  the  price  which  equates  aggregate  demand  and  supply  is  therefore  the 
only  one  which  is  consistent  with  maximum  profits  for  every  seller  in  a  given 
market;  the  purely  competitive  market,  supposing  a  consistent  behavior  pattern 
of  all  parties,  is  determinate.  With  a  limited  number  of  buyers  or  sellers,  mar- 
ginal revenue  is  not  equal  to  price,  and  the  equilibrium  position  of  the  individual 
trader  is  therefore  distinguished  from  the  equation  of  aggregate  demand  and 
supply.     Yet  this  very  fact  renders  the  market  indeterminate. 

Once  the  market  has  been  recognized  as  indeterminate,  many  concepts  of 
traditional  economic  doctrine  lose  their  logical  cogency.  Neoclassical  economists 
thought  that  marginal  productivity  offered  the  basis  for  a  scientific  theory  of 
distribution,  and  even  an  objective  criterion  of  distributive  justice.  But  pro- 
ductive agents  are  paid  according  to  the  value  of  their  marginal  products  only 
under  the  assumptions  of  pure  competition,  where  the  producing  unit  finds  its 
equilibriaum  at  the  minimum  point  of  its  cost  curve.  For  only  with  constant 
returns  (and  constant  average  costs,  as  is  true  for  small  deviations  from  the 
minimum  point  on  the  cost  curve)  will  the  sum  of  the  marginal  products  of  the 
various  nroductive  services  times  their  respective  quantities  equal  the  total 
product.8 

The  all-pervasive  presence  of  monopoly  elements,  greatly  extended  through  the 
practices  of  collective  bargaining,  has  also  affected  the  traditional  doctrine  on  the 
scale  of  production.  Under  conditions  of  pure  competition  each  individual 
firm  is  supposed  to  be  of  its  most  efficient  size,  determined  by  the  technical  pro- 
duction function  .of  industry.  But  monopoly  elements  interfere  with  the  adjust- 
ment of  productive  services  to  variations  in  output  and  prevent  the  mutual  sub- 
stitution of  productive  agents  at  the  margin.  The  presence  of  overhead  leads  to 
unused  capacity  and  discrepancies  between  average  and  marginal  cost  per  unit  of 
output,  permitting  entrepreneurs  a  latitude  in  shaping  their  price  and  production 

4  P.  Y.  Edgeworth,  Mathematical  Psychics,  London,  1881,  pn.  20-30. 

5  John  Von  Neumann  and  Oskar  Morgenstern,  Theory  of  Games  and  Economic  Behavior, 
p.  49. 

8  .Toan  Robinson.  The  Economics  of  Imperfect  Competition    p.  307. 

7  Edward  Chamberlin,  The  Theory  of  Monopolistic  Competition,  p.  15. 

8  Por  a  mathematical  demonstration:  Erich  Schneider,  Theorie  der  Produktion,  Vienna 
1934.  pp.  19  21. 


LABOR   RELATIONS   PROGRAM  2187 

policies  within  limits  which  are  broad  and  cannot  be  defined  by  standards  <>f  pure 
competition.  The  function  assigned  by  neoclassical  equilibrium  theory  to  cost  as 
a  measure  of  economic  soundness  is  thus  vitiated." 

The  apparatus  of  demand  and  supply  schedules,  designed  originally  to  find 
definite  laws  of  market  behavior,  lias  become  the  very  tool  to  prove  the  in- 
determinacy and  institutional  relativity  of  a  market  where  individuals  and  groups 
do  not  accept  their  given  market  status  like  inert  links  in  a  mechanical  chain  of 
economic  causation  but  jostle  for  institutional  changes  to  grant  them  more 
security  and  power.  While  recognizing  that  the  physical  data  of  demand  and 
supply  impose  limitations  upon  absolute  freedom  of  action,  there  remains  a  wide 
range  of  choices  open  to  the  individual  and  his  community.  The  basic  choice  is 
made  by  the  community  when  if  defines  the  monopoly  power  of  each  individual 
by  stipulating  Ins  legal  status  in  the  market,  itself  the  result  of  an  intricate, 
never  ending  political  bargaining  process.  Within  this  institutional  framework 
of  the  market  the  individual  monopolist  will  choose  among  the  alternatives  open 
to  him  on  the  strength  of  his  estimates  as  to  the  course  which  other  monopolists 
will  pursue  in  given  situations. 

By  accepting  the  ma?'ket  institutions  of  their  time  as  given,  and  excluding  the 
free  play  of  market  coalitions,  neoclassical  economists  could  agree  on  many 
fundamentals  in  their  assumptions  and  conclusions.  Recent  theories  of  monopo- 
listic competition,  having  shown  the  futility  of  treating  the  market  as  uniquely 
determined  by  individual  supply  and  demand  functions,  necessitate  a  refined 
statement  of  institutional  assumptions.  Institutional  data  determining  market 
price  may  either  be  stipulated  as  constants,  or  assumed  to  be  variables,  autono- 
mous, or  induced.  In  either  case,  the  great  variety  of  possible  assumptions  ac- 
counts for  the  "wilderness  of  opposing  views,  not  to  say  shouts,  of  competing 
economists."  10 

As  to  the  prospect  and  significance  of  institutional  changes  in  the  field  com- 
monly described  as  collective  bargaining,  the  many  divergent  views  of  contempo- 
rary American  economists  may  be  grouped  under  three  headings. 

1.  First,  there  are  the  Keynesian  New  Dealers.  These  economists  associate 
many  phenomena  of  collective  bargaining  with  the  aspects  of  a  "mature  eco- 
nomy." The  passing  of  the  frontier  and  the  slowing  of  population  growth  are 
narrowing  the  opportunities  of  individual  advancement  which  existed  in  an  ex- 
panding economy.  It  is  through  group  association  that  the  individual  seeks 
protection  and  security  in  a  shrinking  market,  which  in  turn  implies  an  ever  grow- 
ing influence  over  the  price  mechanism,  which  cannot  any  more  be  expected  to 
provide  automatic  incentives  for  private  investment  and  full  employment. 
Viewing  these  developments  as  irreversible  historical  trends,  a  more  vigorous 
participation  of  government  in  economic  affairs  appears  inevitable,  with  "a 
choice  only  between  democratic  planning  and  totalitarian  regimentation."  u 

2.  Second,  there  are  the  collective  bargainers,  who  expect  new  opportunities 
for  economic  expansion  from  the  very  development  of  functional  interest  groups 
ill  a  system  of  self-con ti'olled  business.  While  recognizing  secular  changes  in  the 
conditions  of  external  and  internal  expansion  these  economists  assume  that 
collective  bargaining  between  functionally  equal  parties  may  'rove  the  mecha- 
nism best  suited  to  adjust  the  market  to  these  changes,  for  centralized  govern- 
ment as  a  directive  agent  appears  unable  to  discover  and  attain  those  distinctive 
ends  of  economic  life  which  only  the  actual  participants  in  an  enterprise  con- 
fronted by  a  concrete  situation  are  capable  of  formulating.  According  to  this 
view,  objective  values  in  a  world  of  change  "are  most  surely  to  be  approached 
through  the  operations  of  spontaneously  affiliated  functional  interest  groups, 
democratically  organized  for  the  declaration  of  the  interest  held  by  members, 
and  for  bargaining  methods  of  discovering  the  most  practicable  means  for 
simultaneous  realization  of  the  largest  number  of  such  interests  or  for  the  revision 
of  claims  and  redirection  of  effort  in  the  light  of  better  understanding  of  opera- 
tive possibilities  and  needs."  u 

3.  Third,  there  are  the  free  traders,  who  defend  the  superiority  of  individual 
bargaining  in  a  free  market.  These  economists,  too,  recognize  secular  changes  of 
the  institutional  market  structure  and  the  need  for  some  monopoly  protection  in 
a  world  where  nure  competition  and  perfect  fluidity  of  prices  could  only  mean 
utter  chaos  and  insecurity.      Yet  they  claim  that  the  old  dogma  of  the  free 

9  J.  M.  Clark,  Preface  to  Social  Economics,  p.  220. 

10  C.  E.  Merriam,  On  the  Agenda  of  Democracy,  n.  104. 

11  A.  H.  Hansen.  Fiscal  Policy  anrl  Business  Cycles,  p.  47. 

12  E.  G.  Nourse.  Collective  Bargaining  anrl  the  Common  Interest,  American  Economic 
Review.  March  1943.  p.  18. 
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market  has  always  implied  the  continuous  adjustments  of  social  institutions  to  the 
changing  conditions  of  economic  expansion  with  the  goal  of  diffusing  managerial 
control  among  the  masses  and  compelling  individual  action  for  the  common  good. 
Concentration  of  power  in  government  or  functional  interests  groups  is  assumed 
to  curtail  output  and  employment,  while  individual  bargaining  in  a  reasonably 
competitive  market  is  thought  to  drive  the  business  unit— as  the  intermediary 
between  consumers  of  finished  goods  and  sellers  of  productive  services — toward 
maximum  efficiency  in  the  community  interest.  The  ideal  state  would  thus  be 
charged  mainly  with  a  careful  definition  and  enforcement  of  the  legal  market 
framework  "to  assure  that  systematic  dispersion  of  power  which  is  the  only 
guaranty  of  liberty  at  home  and  the  only  hope  of  enduring  peace  for  the  world."  13 
This  divergence  in  the  appraisal  of  the  advantages  or  dangers  of  collective 
bargaining  due  to  different  institutional  assumptions,  which  in  turn  are  based  on 
fundamental  differences  in  social  philosophy  and  historical  speculation,  invites 
further  investigation.  The  purpose  of  this  article  is  to  find  a  new  focus  that 
might  lie  given  to  the  discussion  of  monopolistic  competition  under  a  particular 
body  of  limiting  assumptions  different  from  the  traditional  postulates  of  classical 
doctrine  and  more  appropriate  to  an  analysis  of  the  concrete  issues  presented  by 
collective  bargaining.  Any  such  attempt  must  mainly  be  concerned  with  re- 
defining the  determinants  of  the  market. 

II 

In  neoclassical  analysis  consumer's  demand  and  factor  supply  were  the  ultimate 
determinants  of  a  market  tending  toward  equilibrium  at  the  point  where  all  the 
individual  utilities  and  productivities  were  maximized.  This  analysis  implied 
that  the  actions  of  the  different  persons  trading  were  consistent :  Each  trader  must 
be  convinced  that  he  can  reach  his  optimum  position  only  through  rational  market 
behavior  and,  furthermore,  must  be  able  to  act  in  a  rational  way.  All  this  seemed 
assured  through  the  assumption  of  perfect  competition,  which  would  enforce 
rational  and  consistent  action  under  pain  of  elimination.  Perfect  competition 
permitted  traditional  economic  theory  to  take  market  consistency  for  granted  and 
to  ignore  any  other  determinants  that  might  stimulate — or  interfere  with — this 
harmony  of  conduct.  In  a  free  market,  economics  could  safely  leave  the  char- 
acter of  social  ends  as  such  uninvestigated  and  concentrate  on  the  relationship 
between  random  wants  and  scarce  means :  It  became  "the  science  which  studies 
human  behavior  as  a  relationship  between  ends  and  scarce  means  which  have 
alternative  uses."  14 

During  the  greater  part  of  the  nineteenth  century  in  the  English  speaking- 
world  this  approach  was  entirely  sound  and  justified,  not  because  the  actual  mar- 
ket was  free  from  legal  restraints  or  perfectly  competitive  to  any  large  extent,  but 
rather  because  there  was  this  very  integration  of  ultimate  ends  which  assures 
market  consistency.  Business  flourished  within  the  institutional  and  spiritual 
framework  first  laid  out  by  the  mercantilist's  dream  to  make  the  Nation  great,  a 
framework  well  adapted  for  rapid  capital  accumulation  to  satisfy  the  demands  of 
an  unprecedented  population  growth  and  territorial  expansion.  Nineteenth- 
eentury  English  economic  liberalism  had  a  universal  appeal  to  a  generation  which 
believed  in  linear  social  evolution  and  a  rising  standard  of  life  through  the 
rational  action  of  free  enterprise,  an  institution  which  had  proved  such  a  singular 
success  in  the  passionate  appropriation  of  the  earth  by  means  of  those  enthusi- 
astically welcomed  and  fondly  cherished  byproducts  of  science,  the  innumerable 
modern  inventions. 

Economic  historians,  of  course,  remained  aware  of  how  much  the  nineteenth 
century  market  owed  to  the  ideas  and  aspirations  of  the  mercantilist  regime. 
But  the  critical  attitude  of  the  classical  school  toward  their  mercantilist  pred- 
ecessors, typical  of  that  temporary  eclipse  through  which  the  reputation  of 
every  generation  seems  to  pass  and  from  which  it  recovers  only  when  it  is  seen  in 
a  longer  perspective,  let  economists  ignore  "that  what  they  were  building  up  was 
not  universal  truth,  but  machinery  of  universal  application  in  the  discovery  of  a 


13  H.  C.  Simons  Trade  and  the  Peace,  in  Postwar  Economic  Problems,  by  S.  E.  Harris 
(ed.),  p.  155. 

u  Lionel  Robbins,  An  Essay  on  the  Nature  and  Significance  of  Economic  Science,  p.  16. 

"Alfred  Marshall,  The  Present  Position  of  Economics  (1885),  in  Memorials  of  Alfred 
Marshall,  by  A.  C.  Pigou  (ed.),  p.  156. 
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certain  class  of  truths."15  Not  that  neoclassical  analysis  (best  represented  by 
Marshall,  whose  genius  has  come  to  stand,  among  economists,  for  the  greatness 
and  simplicity  of  the  Victorian  Age)  was  unmindful  of  institutional  changes. 
On  the  contrary,  the  Marshallian  distinction  of  external  and  internal  economies  ,a 
as  well  as  the  refusal  to  view  the  concrete  actions  of  economic  life  solely  as  means 
to  wane  satisfaction  "  showed  a  deep  insight  into  the  historical  dynamics  of  the 
market.  But  these  dynamics  themselves  were  conceived  as  uniquely  determined 
by  tbe  trends  of  development  in  the  late  nineteenth  and  early  twentieth  century, 
pointing  in  the  direction  of  technological  progress  and  increasing  economic 
prosperity  through  the  rational  action  of  free  enterprise.  Neoclassical  discussion 
of  consumer  utility  and  the  principle  of  substitution,  therefore,  remained  limited 
to  tbe  relationship  between  random  wants  and  scarce  means,  based  on  rational 
choice  and  analytical  independence  of  ends.18 

Surely  that  society  must  have  seemed  very  stable  and  very  secure  in  which 
scholars  could  imagine  that  market  integration  and  consistency  might  be  taken 
for  granted,  independent  of  ends  and  the  ultimate  social  goals  the  market  was 
destined  to  serve.  In  this  happy  environment,  economists  appeared  justified 
to  search  for  the  element  of  order  in  economic  relationships  on  the  level  of  means 
only,  while,  in  the  general  field  of  the  social  studies,  to  avoid  controversy  and 
judgment  on  ultimate  ends  and  values  became  the  very  ideal  of  scientific  de- 
tachment in  the  ascertainment  of  objective  truth.  Agreement  on  basic  assump- 
tions among  scholars  reflected  agreement  on  fundamentals  within  the  broader 
community  of  the  market  where  harmony  of  condudct  on  the  part  of  all  traders 
justified  the  classical  assumption  "that  the  aggregate  demand  price  (or  proceeds) 
always  accommodates  itself  to  the  aggregate  supply  price,"  19  in  other  words, 
where  competition  between  entrepreneurs  would  always  lead  to  full  employment. 

But  a  society  that  feels  itself  to  be  faced  with  imminent  revoluation — a  prospect 
that  the  last  three  decades  have  offered  to  sensitive  minds — will  muster  its  forces 
to  reaffirm  in  such  fashion  as  it  can  the  ultimate  ends  and  values  upon  which  its 
way  of  life  depends,  and  in  such  a  case  disagreement  among  scholars  will  only 
reflect  the  basic  insecurity  of  a  community  which  has  experienced  the  frustration 
of  deep  depression  and  two  world  wars.  In  this  crisis,  there  has  been  a  call  for 
social  scholar's  to  reconsider  "the  intrinsic  values  of  life  in  a  civilized,  democratic 
society'' :  w  peace,  liberty,  security,  and  equality  of  opportunity.  To  break  down 
the  line  fence  between  the  social  studies  and  moral  philosophy,  it  is  hoped,  will 
enable  economists  again  to  agree  on  basic  principles,  while  consciousness  of  the 
ultimate  values  common  to  the  community  will  integrate  the  behavior  of  the 
parties  in  a  shifting  market  jjattern  and  thus  create  the  conditions  necessary  for 
lull  production  and  full  employment.  But  here  immediately  a  new  difficulty 
arises.  For  scholars  and  the  community  they  serve  do  not  disagree  on  the 
fundamental  values  of  liberty,  security,  and  democracy.  They  rather  disagree 
on  "instrumental  values":21  the  means  to  attain  those  ultimate  ends  and  social 
goals  of  man  and  his  community. 

The  fundamental  question  is  just  this :  different  social  institutions  appear  to 
different  scholars  and  groups  of  the  community  best  designed  to  realize  those 
intrinsic  values  of  life  which  constitute  ultimate  social  ends.  Wherever  some 
inconsistency  of  the  current  instrumental  values — some  inconsistency  between 
present  institutions  and  community  aspirations — is  evidenced  through  social 
tension  and  distress,  the  proper  adjustment  of,  and  a  new  compromise  on,  instru- 
mental values,  therefore,  is  the  real  point  at  issue.  For  while  divergent  interns 
will  attach  incompatible  meanings  to  their  claims  for  liberty  and  security, 
ephemeral  human  beings  can  but  identify  their  ideals  and  hopes  for  a  better 
world  with  the  relative  permanence  of  a  self-perpetuating  group  or  institution 
like  the  family,  the  church,  the  political  party,  the  free  market,  the  trade  union, 
the  national  state,  social  institutions  to  guarantee  that  maximum  amount  of 
individual  freedom,  security,  and  opportunity  which  can  be  attained  only  by 
mutual  concession  and  compromise. 


18  Alfred  Marshall,  Principles  of  Economics,  p.  266. 
"Ibid.,  pp.  88-81. 

18  For  an  exposition   of  Marshall's  place  in  the  history  of  social  thought,   see  Talcott 
Parsons,  The  Structure  of  Social  Action,  pp.  129-177. 

18  J.  M.  Keynes,  The  General  Theory  of  Employment,  Interest,  and  Money,  p.  26. 

20  Wolfe,  op.  cit.,  p.  3. 

21  Ibid.,  p.  2. 
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Now  there  can  be  little  doubt  indeed  that  these  groups  and  institutions  will 
become  special  pleaders  for  their  members'  selfish  interests,  using  verbal  cam- 
ouflage to  elevate  their  particular  ambitions  to  the  dignity  of  final  values,  just  as 
individuals  like  to  identify  their  private  interests  with  the  public  good.  But 
though  all  this  may  be  conceded,  it  is  only  through  these  groups  and  institutions 
that  man  can  identify  his  little  self  with  the  larger  world  of  which  he  is  such  an 
ephemeral  part ;  and  since  the  lives  of  men,  if  they  are  to  be  lived  with  even  a  small 
measure  of  satisfying  conviction,  cannot  dispense  with  this  emotional  attachment 
to  some  social  group  and  institution,  there  is  no  sharp  dividing  line  in  the  indi- 
vidual's consciousness  between  particular  and  general  interest,  between  instru- 
mental and  inherent  value. 

The  scholar  has  to  accept  group  emotion  and  group  loyalty  as  his  social  data,  and 
to  the  economist  these  data  becomes  the  final  determinants  of  the  market,  for 
these  irrational  forces  integrate  the  individual  demand  and  supply  schedules 
into  the  aggregate  demand  and  supply  functions  which  determine  "effective 
demand."  **  These  are  the  data  that  determine  the  individual's  choice  among  the 
many  alternatives  open  to  him  in  an  otherwise  indeterminate  market.  They 
determine  the  economic  "horizon"  M  of  the  traders  in  the  market,  the  period  over 
which  the  parties  wish  to  maximize  their  profits,  a  period  which,  with  strong 
group  affection,  may  last  far  beyond  a  single  lifetime  and  include  supreme,  self- 
sacrificing  action  prompted  not  by  deliberate  cerebration  but  by  the  unreflecting 
movement  of  the  heart.  They  determine  the  expectations  of  business,  its  confi- 
dence in  the  stability  of  the  existing  order,  its  investment  policy,  its  production 
policy,  its  price  policy.  These  data,  above  all,  determine  the  inner  consistency 
of  the  institutional  pattern  and  the  extent  to  which  a  free  market  can  serve  the 
common  good. 

Seen  in  this  perspective,  collective  bargaining,  far  from  being  beyond  the  scope 
nf  economic  theory,  is  a  constant  challenge  to  the  economist  to  explore  more  fully 
the  interaction  of  rational  and  irrational  forces  in  the  market.  For  the  process 
of  group  bargaining  makes  explicit  and  calls  attention  to  those  market  elements 
of  potential  conflict  and  Opposing  interests  that  are  always  present  though  they 
may  be  temporarily  hidden  during  those  happy  times  of  general  exaltation  when 
all  groups  rally  to  the  support  of  one  powerful  institution  which  represents 
and  integrates  their  common  scheme  of  values.  The  overwhelming  power  of  the 
national  state  and  the  emotional  forces  of  modern  nationalism  have  built  the 
market  of  economic  theory  and  set  its  limitations,  except  for  that  "somewhat 
miraculous  period"'"1  when  English  economists  converted  their  community  to  the 
general  principle  of  free  trade  in  a  world  market. 

Collective  bargaining  challenges  economic  theory  to  include  in  its  speculations 
(hose  factors  which  prompt  people  to  identify  themselves  with  their  family, 
their  trade,  their  class,  their  nation.  For  the  involved  complex  of  attitudes 
based  on  a  psychological  identification  of  the  individual  with  larger  collective 
units  determines  the  institutional  dynamics  of  the  market,  and  it  is  the  task  of 
the  economist  to  analyze  these  attitudes  formed  by  an  intricate  blend  of  the 
quest  for  immediate  selfish  advantage  and  ultimate  social  values.  Where  diver- 
gent group  interests  and  loyalties  lead  to  market  inconsistency  and  economic 
stagnation,  it  is  incumbent  upon  the  economist  to  discover  the  most  practicable 
means  and  to  suggest  the  best  acceptable  compromise  for  simultaneous  realiza- 
tion of  the  largest  number  of  such  interests.  Where  the  negotiating  parties  fol- 
low the  technical  procedures  of  collective  bargaining,  this  task  is  obvious.  But 
whatever  the  social  organization  of  the  market  and  economic  life,  to  solve  insti- 
tutional deadlock  and  to  overcome  the  inconsistency  of  instrumental  values  by 
demonstrating  the  common  interest  of  divergent  factions  in  ultimate  social  ends 
appears  the  central  concern  of  economics  as  a  purposive  science. 

The  purpose  of  any  group  action  is  to  tilt  the  demand  curve  for  the  prices  or 
products  offered  by  the  members  of  the  group ;  in  other  words,  to  escape  the 
competitive  pressure  of  a  perfectly  elastic  "sales  curve."  "  .Measured  by  the 
yardstick  of  perfect  competition,  such  action  is  always  deleterious  for  it  tends 
to  restrict  output  and  thus  to  impair  the  maximization  of  the  national  income. 
But  once  the  very  concept  of  perfect  competition  is  abandoned  as  an  unrealistic 

22  Keynes,  op.  cit.,  p.  25. 

23  Jan  Tinbergen,  The  Notions  of  Horizon  and  Expectancy  in  Dynamic  Economics, 
Econometrica,  July  1933,  p.  247. 

24  Jacob  Viner,  International  Economic  Relations  and  the  World  Order,  in  The  Founda- 
tions of  a  More  Stable  World  Order,  by  W.  H.  C.  Laves  (ed.),  p.  39. 

25  This  follows  the  terminology  of  Robert  TrifBn,  Monopolistic  Competition  and  General 
Equilibrium  Theory,  p.  5  n. 
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abstraction,  the  answer  becomes  less  obvious.  For  some  monopoly  protection 
may  actually  stimulate  output  through  encouraging  investment  in  new  capital, 
new  skill,  new  knowledge,20  a  fact  thai  has  always  been  recognized  by  the  patent 
laws,  though  the  very  history  of  patent  monopolies  in  turn  suggests  how  difficult 
it  is  properly  to  assess  the  relative  advantages  and  disadvantages  of  such 
i  non<  >p<  >ly  protect  ion. 

The  apparent  contradiction  of  increased  output  with  a  tilted  sales  curve  is 
explained  by  the  neglect  of  the  time  factor  in  our  static-  demand  and  supply 
analysis.  Resource  productivity  may  possibly  be  increased  as  a  result  of  the 
protection  collective  bargaining  gives  to  the  members  •>!'  the  group.  Whether 
if  actually  will  lie  increased  depends  on  the  extent  to  which  the  group  identities 
its  own  immediate  advantages  with  the  long-run  interest  of  the  community. 
Such  identification  is  most  likely  to  occur  within  very  large  groups  whose  mem- 
bership represents  wide  sections  of  the  community  faced  with  a  highly  elastic 
demand  for  its  services  as  a  whole.  Some  economists  have  therefore  come  to 
favor  Nation-wide  organizations  which  are  big  enough  to  concern  themselves 
with  the  general  welfare  rather  than  sectional  interests.  The  federations  of 
labor,  it  is  claimed,  have  an  interest  in  a  well-balanced  wage  structure,  in  con- 
trast with  the  attempts  of  certain  strong  individual  unions  to  push  the  wages 
of  their  members  too  high  for  the  good  of  labor  as  a  whole."7  Likewise,  general 
business  associations  are  hoped  to  eschew  the  restrictionist  ideas  or  policies  of 
narrow  trade  interests."1* 

Yet  while  the  real  interests  of  large  groups  cannot  help  being  identical  with 
the  long-run  aspirations  of  their  community,  their  short-run  policies  may  be 
shaped  by  a  misconception  of  the  "objective*'  demand  curve  for  their  members' 
services,  where  it  is  recognized,  of  course,  that  this  "objective"  demand  curve 
itself  can  only  be  a  matter  of  speculation.  With  the  assumptions  of  perfect  com- 
petition, all  these  difficulties  are  avoided,  for  the  trader  can  ignore  his  "objective"' 
demand  curve  only  at  the  immediate  peril  of  elimination.  But  in  any  theory  of 
imperfect  competition  or  collective  bargaining,  the  distinction  between  "objec- 
tive" and  "subjective"  demand  curves,  or  between  ex-ante  and  ex-post  phe- 
nomena ^  is  fundamental. 

Consistency  of  market  behavior,  and  therefore  reasonable  conformity  of  ex- 
ante  expectations  with  ex-post  reality,  is  basically  determined  by  the  social 
stability  of  the  community.  The  classical  economists  had  taken  this  consistency 
for  granted  through  their  stipulation  of  a  perfect  market.  Th  modern  econo- 
mist, faced  with  the  realities  of  the  collective-bargaining  process,  has  to  follow  a 
more  sophisticated  approach  in  his  analysis  of  market  forces.  If  group  aspira- 
tions and  loyalties  are  recognized  as  market  determinants,  the  central  problem 
appears  to  be  how  to  organize  these  monopolies  so  as  to  insure  community  sta- 
bility without  impairing  institutional  changes  and  technical  innovations  conducive 
to  economic  progress,  in  other  words,  how  to  harmonize  immediate  short-run 
pressures  with  the  conditions  of  long-run  equilibrium.30 

"Expectation  as  determining  output  and  employment"  31  has  been  emphasized 
in  recent  discussions  of  economic  dynamics,  "where  every  quantity  must  be 
dated."32  especially  in  the  analysis  of  aggregate  price  and  production  functions, 
sacrificing — more  or  less  explicitly — the  assumption  of  perfect  competition.  For 
expectations  can  determine  output  and  employment  only  where  there  are  real 
alternatives,  and  there  are  real  alternatives  only  in  a  monopolistic  market. 
Marshall  has  classified  markets  "with  regard  to  the  period  of  time  which  is 
allowed  to  the  forces  of  demand  and  supply  to  bring  themselves  into  equilibrium 
with  one  another."33  His  famous  tripartite  division  (temporary  equilibrium, 
short  period,  and  long  period)- — clarified  in  its  relation  to  both  value  and  distribu- 
tion phenomena  by  Professor  Knight 34 — has  not  been  retained  in  the  recent  at- 

20  J.  A.  Schunipeter,  Capitalism,  Socialism,  and  Democracy,  pp.  81-86. 
27  S.    H.    Slichter,    Public    Policies    and    Postwar    Employment    in    Financing    American 
Prosperity,  by  P.  T.  Etonian  and  Fritz  Machlup  (ed.),  p.  320. 
2S  E.  G.  Nourse,  Price  Making  in  a  Democracy,  p.  41(3. 

29  Tbis  terminology  has  been  developed  first  for  purposes  of  business  cycle  analysis ; 
see  Berth  Ohlin,  Some  Notes  on  the  Stockholm  Theory  of  Savings  and  Investment,  Eco- 
nomic Journal,  March  1937,  pp.  53-69. 

30  J.  M.  Clark,  Toward  a  Concept  of  Workable  CompetitioH,  American  Economic  Review, 
June  1940,  pp.  241-256. 

31  Keynes,  op.  cit.,  p.  46. 

32  J.  R.  Hicks,  Value  and  Capital,  p.  115. 

33  Marshall,  op.  cit.,  p.  330. 

»*  F.  H.  Knight,  Risk,  Uncertainty,  and  Profit,  pp.  142-144. 
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tempts  toward  a  more  general  theory  of  dynamic  economies.  Yet  it  brings  out 
quite  forcefully  the  institutional  implications  of  expectations  ami  the  time  factor 
in  the  market.  For  any  shift  in  the  given  supplies  of  consumption  goods  or  pro- 
ductive services — the  basis  of  Marshall's  market  classification — implies  a  shift  in 
tlie  market  status  of  those  who  offer  these  goods  and  services  and  with  it  some 
institutional  change. 

In  the  competitive  market  of  classical  doctrine,  by  definition,  no  trader  has  a 
status,  and  therefore  a  shift  in  resources  does  not  imply  institutional  change. 
But  in  the  monopolistic  market  it  does,  and  the  range  of  alternatives  open  to  the 
parties  greatly  increases.  Every  trader  forms  his  business  expectations  not  only 
within  the  given  market  framework  but  also  fashions  his  "institutional  horizon," 
comprising  his  expecttaions  as  well  as  his  interests  in  future  changes  of  the  social 
structure;  and  traders  differ  not  only  in  their  immediate  "competitive"  trade 
interest  but  also  in  their  "institutional  horizons."  Those  whose  status  is 
identified  with  the  very  resources  to  be  shifted — e.  g.,  a  craft  union  or  a  firm  with 
heavy  capital  investment — will  obviously  form  an  "institutional  horizon" 
different  from  those  who  stand  to  gain  by  a  reallocation  of  productive  agents. 
Now  some  agreement  about  the  "institutional  horizon,"  about  the  degree  and 
direction  of  shifts  in  the  market  framework,  appears  necessary  to  assure  that 
long-run  full  employment  equilibrium  which  in  the  classical  model  of  a  perfectly 
competitive  market  is  taken  for  granted.  For  a  permanent  divergence  of  "insti- 
tutional horizons"  in  a  monopolistic  market  cannot  be  adjusted  through  piece- 
meal changes  of  the  social  structure  but  leads  to  that  paralyzing  "balance  of  class 
forces"  35  which  destroys  the  market  with  all  other  free  institutions. 

To  minimiza  the  dangers  that  flow  from  conflicting  "institutional  horizons" 
of  monopolistic  trading  groups  and  the  resultant  inconsistency  of  market  be- 
havior, economic  theory  is  challenged  to  define  the  proper  bargaining  unit. 

in 

In  the  competitive  market  all  parties  are  equal,  and  the  problem  of  the  proper 
bargaining  unit  does  not  arise  or,  perhaps  better,  is  excluded  by  definition.  In 
the  monopolistic  market  it  becomes  the  central  problem  of  social  organization. 

The  competitive  market,  of  course,  has  always  been  more  than  a  mere  ab- 
straction for  purposes  of  economic  analysis.  It  has  been  the  social  ideal  of 
institutionalizing  the  dispersion  of  power  among  all  the  members  of  the  com- 
munity in  such  a  way  as  to  integrate  individual  opposing  interest  toward  maxi- 
mizing the  common  good.  The  premise  of  a  competitive  market — and  of  any 
free  market — is  therefore  the  integration  of  opposing  interests  in  the  market  by 
their  parallel  interests  in  maintaining  the  very  institution  of  the  market.  But  the 
integration  of  opposite  and  parallel  interest  in  the  monopolistic  market  takes  on 
much  more  complex  forms  than  the  simplified  model  of  a  competitive  market 
suggests. 

In  the  competitive  market  there  are  only  two  stages:  Opposite  competing  in- 
terests in  the  market  and  parallel  common  interest  in  observing  "the  rules  of  the 
game."  In  the  monopolistic  market  there  are  many  intermediate  stages  where 
the  different  traders  regroup  themselves  into  new  pairs  of  combining  and  com- 
peting interests.  One  such  intermediate  stage  is  of  so  paramount  importance 
for  any  social  organization  that  no  economic  theory  could  afford  to  ignore  it: 
The  business  unit  "combines"  competing  productive  agents  and  then  competes 
with  other  firms  in  the  sale  of  their  finished  product;  it  thus  separates  factor  and 
product  markets.  Classical  and  neoclassical  doctrine,  based  on  the  assumptions 
of  pure  competition,  endowed  the  business  unit  with  peculiar  productive  power 
of  its  own,  competing  with  other  resources  whose  classification  as  land,  labor,  and 
capital  was  conceived  to  be  independent  of  the  institutional  framework.  Such 
treatment  suggested  itself  as  long  as  the  "entrepreneur"  could  be  identified  as  the 
prolit  receiver.  But  the  historical  phenomenon  of  a  "multiple  executive"  has 
brought  the  charge  that  "economic  theory  does,  in  fact,  contribute  confusion  by 
its  association  of  the  entrepreneurial  function  with  the  receipt  of  profits,  by  its 
tendency  to  handle  large  and  small  business  units  in  one  conceptual  scheme,  and 
by  its  frequent  identification  of  entrepreneurship  with  capitalism."  3e 

The  business  firm  is  an  institutional  device  to  realign  productive  agents  locked 
in  the  "competitive  struggle"  among  different  sellers  of  resources  so  as  to  face 

35  This  phrase  was  coined  by  the  Austrian  political  leader  Otto  Bauer ;  it  well  describes 
the  historical  situation  on  the  European  Continent  before  the  advent  of  fascism. 

36  A.  H.  Cole,  The  Research  Program  Sponsored  by  the  Committee  on  Research  in 
Economic  History,  Journal  of  Economic  History,  May  1944,  p.  58. 
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united  the  consumer  in  the  "bargaining  struggle"31  between  seller  and  buyer  of 
finished  goods.  Such  regrouping  of  market  interests  serves  the  common  good  as 
Ions  as  it  increases  the  total  utility  offered  in  the  market.  There  ran  be  little 
doubt  that  the  business  linn  is  more  efficient  in  producing  final  utilities  than  the 
individual  consumer  buying  individual  productive  agents  could  possibly  be. 
But  the  most  efficient  size  of  the  firm — "most  efficient"  not  only  from  the  point  of 
view  of  the  individual  business  but  rather  for  the  community  as  a  whole — cannot 
be  determined  by  reference  to  some  technical  "production  function"38  which  itself 
is  dependent  on  the  institutional  definition  of  productive  services,  and  the  advan- 
tages as  well  as  disadvantages  of  horizontal  or  vertical  combination  remain 
vexing  questions  of  public  policy  in  the  social  control  of  industry. 

The  traditional  analysis  of  the  firm  relied  on  the  formula  that  "each  firm  tries 
to  maximize  its  profit."  Under  purely  competitive  assumptions,  this  formula 
became  also  the  ethical  justification  of  free  enterprise,  designed  to  represent  most 
effectively  the  community  interest  in  the  competitive  struggle  of  resources.  In 
the  theory  of  monopolistic  competition,  "the  firm  is  a  mere  abstraction,"19  lacking 
in  ethical  content.  It  enjoys  legal  status  because  of  its  function  to  integrate  and 
regroup  the  conflicting  interests  of  consumers,  t  ntrepreneurs,  owners,  and  workers 
so  as  to  serve  best  the  common  good.  Yet  there  is  an  infinite  complexity  of 
alternatives  to  fulfill  this  function,  and  the  dispersion  of  managerial  controls  in 
private  business  as  well  as  public  administration  suggests  the  variety  of  institu- 
tional set-ups  in  the  evolution  of  entrepreneurship. 

The  firm  is  only  one  illustration  of  the  many  intermediate  stages  where  oppo- 
site and  parallel  market  interests  are  redefined.  All  the  factors  of  production 
bear  the  institutional  stamp  of  the  country  and  time  in  which  they  prevail. 
Land,  labor,  and  capital  enter  the  market  first  to  represent  their  individual  own- 
ers, in  combinations  which  reflect  the  personal  distribution  of  national  wealth  and 
knowledge.  But  here  again  the  market  may  present  an  infinite  variety  of  split- 
ting or  combining  these  resources  through  one  or  more  individuals,  partnerships. 
associations,  and  corporations.  The  legal  concepts  of  personal  liberty  and 
property  thus  get  their  very  content  from  the  community  interpretation  of  the 
conditions  under  which  private  resources  may  seek  employment  and  protection 
in  a  public  market. 

In  the  labor  field,  the  problem  of  defining  "the  unit  appropriate  for  the  pur- 
poses of  collective  bargaining"40  has  found  explicit  statutory  recognition.  But 
the  task  of  finding  the  appropriate  bargaining  unit  is  not  limited  to  labor,  and  it 
is  not  limited,  to  the  phenomenon  of  collective  bargaining.  It  is  rather  a  uni- 
versal problem  of  market  organization  where  the  alignment  of  opposite  and 
parallel  interests  is  necessarily  determined  by  the  legal  definition  of  a  "person." 

All  this  serves  to  emphasize  the  inherent  formality  of  collective  bargaining  as 
such.  Every  bargain  is  a  collective  one  in  the  sense  that  it  draws  its  final 
validity  from  some  community  definition  and  sanction  of  the  parties  in  the 
market  and  therewith  of  the  bargaining  unit.  The  problems  of  collective  bar- 
gaining cannot  be  clarified  by  contrasting  them  with  those  of  individual  bargain- 
ing. Effort  must  rather  be  made  to  establish  some  yardstick,  some  test  of 
relevancy  for  the  fundamental  issue  common  to  both :  the  definition  of  the 
appropriate  bargaining  unit. 

IV 

The  fundamental  consideration  in  defining  the  bargaining  unit  must  be  to 
assure  reasonable  consistency  of  market  behavior,  so  that  short-run  pressures 
work  in  the  direction  of  long-run  equilibrium  and  ex-ante  expectations  conform 
with  ex-post  reality.  The  bargaining  unit  must  permit  the  parties  to  have  their 
attitudes,  their  interests,  their  scale  of  values  represented  in,  and  reflected 
through,  the  market  so  that  they  develop  a  roughly  parallel  ••institutional 
horizon."  In  a  democracy,  the  actually  felt  interests  of  the  parties  to  economic 
life  have  many  chances  for  realistic  expression.  But  even  if  we  assume  that  all 
groups  are  frank  in  divulging  their  information,  their  feelings  and  preferences,  in 
any  strict  sense  these  attitudes  are  largely  unknown  even  to  the  parties  at  in- 
terest. They  have  to  be  discovered  in  the  very  process  of  continuous  market 
adjustment,  for  they  embrace  the  irrational  value  judgments  of  the  Nation's 
citizens.     Being  indefinite  in  the  citizen's  own  mind,  there  will  always  remain 

"This  terminology  has  been  suggested  by  Milton  Handler,  Unfair  Competition,  Iowa 
Law  Review,  January  1936,  p.  203. 

3S  For  a  brief  discussion  of  the  production  function,  see  G.  J.  Stigler,  The  Theory  of 
Price,  pp.  109-115. 

3STriffln,  op  cit.,  p.  186. 

40  National  Labor  Relations  Act,  1935  (49  Stat.  449),  sec.  9. 
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some  element  of  the  market  to  be  found  not  us  objective  truth  but  as  the  ob- 
server's moral  conviction  on  what  ought  to  be  his  community's  scale  of  values. 

Tests  of  relevancy  therefore  represent  personal  judgments.  But  economists 
who  want  to  transgress  the  ethical  barreness  of  pure  theory  and  wish  their 
analysis  to  be  directly  relevant  to  policy  choices  cannot  help  making  personal 
judgments  about  the  values  to  be  realized  through  the  market.  For  the  pur- 
poses of  this  paper  two  very  general  assumptions  appear  justified.  First,  Ameri- 
can public  opinion  will  insist  on  reasonably  full  use  of  resources.  Second,  "our 
liberal  conception  of  society,  which  finds  purposive  life  in  the  individual,  with 
association  a  means  for  the  support  and  enrichment  of  autonomous  individual 
life,"41  will  continue  to  receive  strong  support. 

These  two  ideals — full  employment  and  individualism — appear  inconsistent  to 
the  extent  that  only  authoritatarian  controls  can  assure  a  job  to  everybody  at  any 
moment  of  time.  But  in  their  deeper  meaning  the  two  ideals  are  complementary, 
for  only  a  society  that  knows  how  to  organize  the  use  of  its  wealth  and  its  talent 
can  assure  the  survival  of  individual  freedom,  while  only  a  free  society  will 
stimulate  those  individual  efforts  which  make  for  "efficient"  use  of  resources. 
The  student  of  the  market  has  the  never-ending  task  to  suggest  those  adjust- 
ments in  the  status  of  the  parties,  those  redefinitions  of  the  bargaining  unit,  that 
promise  to  facilitate  the  attainment  of  these  twofold  yet  interrelated  ideals. 

More  specifically,  every  price  economy  is  faced  with  the  problem  of  how  to 
reconcile  that  minimum  security,  that  "monopolistic"  market  status  every  indi- 
vidual needs  for  his  planning,  with  the  danger  of  creating  "vested  interests,"  of 
impairing  new  opportunities  so  as  to  produce  opposite  "institution  horizons." 
The  nineteenth  century  market  attempted  to  integrate  these  considerations  and 
ideals  in  the  following  way :  First,  there  was  that  fundamental  principle  of 
"competition"  to  define  the  bargaining  unit  small  enough  so  as  to  disperse 
market  power  and  to  minimize  the  danger  of  opposite  "institutional  horizons." 
Yet,  second,  to  facilitate  business  planning  and  investment,  there  was  extended 
strong  protection  to  private  property,  especially  as  it  was  embodied  in  that 
peculiar  bargaining  unit,  the  firm,  conceived  as  the  community's  agent  in  the 
growth  of  industry.  Again,  third,  the  content  of  private  property  was  limited  by 
the  principle  of  "free  entry,"  even  if  that  meant  the  competitive  destruction  of 
previous  investments.  Finally,  fourth,  "private"  planning  and  investment  was 
greatly  facilitated  by  the  feeling  of  international  security,  the  "open  frontier'.' 
not  only  in  the  geographical  sense  but,  much  more  important,  in  its  political 
implications. 

In  the  world  market,  the  twentieth  century  saw  the  end  of  reasonably  parallel 
"institutional  horizons,"  and  with  it  a  great  increase  in  the  difficulties  of  domestic 
market  adjustments.  The  fateful  cumulative  interaction  of  national  and  social 
tension  led  to  the  fascist  state,  culminating  in  the  Nazi  "new  order."  The  war 
having  been  won  by  the  United  JS'ations,  there  is  hope  that  a  new  world  organiza- 
tion will  again  facilitate  not  only  foreign  but  also  domestic  bargaining  in  a  free 
market.  Great,  though,  as  the  contribution  of  foreign  trade  to  internal  adjust- 
ments may  be,  it  can  be  argued  with  much  more  force  that — this  country  being  the 
dominant  postwar  nation — "the  peace  will  be  won  or  lost  in  the  field  of  American 
domestic  economic  policy."  ** 

In  the  home  market,  the  twentieth  century  saw  a  growing  criticism  of  that  spe- 
cial bargaining  unit,  the  business  firm.  Its  protection — protection  from  foreign 
competition,  protection  from  domestic  competition  in  the  sale  of  its  product, 
protection  of  its  status  as  buyer  of  resources— was  thought  to  interfere  with  con- 
sistent market  behavior  by  creating  "vested  interests" ;  while  now,  in  turn,  new 
combinations  of  resources,  which  developed  through  trade-unionism  and  other 
group  action,  are  held  to  impair  the  market  status  of  the  firm  to  such  an  extent  as 
to  destroy  its  usef ullness  as  an  agency  for  private  planning  and  investment. 

It  is  in  this  area  then  that  the  great  battles  for  redefining  the  bargaining  unit 
are  fought.  Without  entering  the  question  whether  business  today  is  relatively 
"bigger"  than  it  was  100  years  ago,  there  is  common  agreement  that  modern 
industry  in  many  fields  is  carried  on  in  units  too  large  to  give  the  concept  of  "free 
entry"  much  practical  validity.  In  this  sense,  then,  the  nineteenth  century 
market  has  failed  to  accomplish,  or  at  least  to  maintain,  its  fundamental  purpose 
to  diffuse  power.  Four  remedies  suggest  themselves  and  have  all  played  a  part 
in  redefining  the  market  status  of  the  firm.  First,  there  is  the  possibility  of 
breaking  up  too  large  units,  the  traditional  goal  of  antitrust  policy.     Second, 

41  F.  H.  Knight,  The  War  and  the  Crisis  of  Individualism,  in  Economic  Problems  of  War 
and  Its  Aftermath,  by  C.  W.  Wright  (ed.),  p.  142. 

42  H.  C.  Simons,  Some  Reflections  on  Syndicalism,  Journal  of  Political  Economy,  March 
1944,  p.  25. 


LABOR  RELATIONS  PROGRAM  2195 

if  the  firm  is  maintained  as  a  large  unit,  its  internal  organization  may  assure  that 
diffusion  of  power  and  sharing  of  entrepreneurial  functions  which  originally  the 
competition  with  other  firms  was  thought  to  accomplish.  In  other  words,  the 
husiness  unit  is  recognized  more  definitely  as  an  intermediate  stage  in  the 
bargaining  struggle,  as  a  small  market  of  its  own  within  the  national  market  of 
which  it  has  become  so  large  a  part.  Third,  and  closely  related  to  the  second 
point,  the  resources  employed  by  business  may  gain  in  market  status  so  as  1o 
match  the  growing  size  of  the  firm  and  to  redefine  "management's  right  to 
manage."43  It  is  here,  of  course,  that  the  phrase  "collective  bargaining"  has 
originated.  Fourth,  "free  entry,"  while  having  lost  its  original  implications, 
may  be  preserved  not  only  in  the  internal  organization  of  the  firm  but  also  in 
the  sense  of  permitting  and  encouraging  technical  innovation  as  well  as  substitute 
products. 

These  attempts  toward  redefining  the  proper  bargaining  unit  receive  their 
perspective  from  the  intricate  interrelations  of  all  industrial  markets.  What 
suggests  itself  as  an  appropriate  measure  in  the  particular  environment  of  "b'g 
business"  may  have  far-reaching  repercussions  on  other  industries.  One-? 
employed  resources  have  been  redefined  to  match  the  large  firm,  they  are  bound 
to  carry  this  new  organization  into  other  fields  where  their  Very  size  now  will 
enforce  new  adjustments  of  "small  business."  This  phenomenon  has  been 
viewed  with  particular  concern  in  the  labor  market  where  some  observers  feel 
that  "labor  monopolies  and  labor  states  may  readily  become  a  problem  which 
democracy  simply  cannot  solve  at  all."  44 

The  appropriate  bargaining  unit  for  labor  is  partly  determined  by  the  institu- 
tional arrangements  in  other  markets  just  as  it  in  turn  will  influence  the  remain- 
ing social  structure.  Only  great  confidence  in  the  desirability  and  efficacy  of 
antitrust  action  to  the  exclusion  of  the  other  remedies  mentioned  would  permit 
the  reliance  on  small  labor  units  without  endangering  that  diffusion  of  power 
which  is  essential  to  economic  liberalism.  But  with  larger  labor  units  insistence 
on  "internal"  competition  and  free  entry  are  important,  just  as  in  the  case  of  the 
large  business  firm.  ''Internal"  competition  may  be  intraunion  or  interunion  or 
both  ;  it  implies  not  only  a  democratic  union  constitution  but  also  some  reconcilia- 
tion of  incentives  with  seniority  rules.  Free  entry  means  more  than  the  lack  of 
arbitrary  limitations  on  membership.  It  involves — just  as  in  the  case  of  the 
business  firm — the  difficult  problem  of  assuring  outside  competition  from  sub- 
stitute products  or  services  by  limiting  union  jurisdiction  to  a  specific  trade  or 
industry.  With  the  growth  of  labor's  bargaining  power  the  need  increases  for 
constructive  action  in  jurisdictional  and  other  interunion  disputes,  leading  to- 
ward a  new  "plane  of  competition"  among  labor  units  somewhat  analagous  to 
the  trade  practice  rules  of  business. 

These  sketchy  remarks  only  serve  to  suggest  the  complexity  of  defining  the 
proper  bargaining  unit,  in  the  labor  market  as  elsewhere.  In  each  case,  the 
very  concept  of  the  bargaining  unit  is  of  a  multiple  order.  There  is  the  primary 
problem  of  the  immediate  unit  involved  in  the  contract,  in  union  parlance  the 
"local,"  bringing  to  mind  the  familiar  discussions  of  employer  unit,  craft  unit, 
plant  unit,  and  so  on.  But  there  is  also  the  secondary  question  of  defining  the 
proper  "national"  of  which  this  "local"  is  a  part,  of  defining  the  proper  "industry" 
of  which  the  firm  should  be  a  part,  questions  of  great  relevancy  to  demark  the 
different  planes  of  competition  between  substitute  processes  and  products.  The 
problem  is  well  reflected  in  the  legal  efforts  to  establish  some  line  of  distinction 
between  "primary"  and  "secondary"  boycotts. 

While  stressing  the  interrelations  among  different  markets  it  should  be  pointed 
out  that  market  consistency — and  with  it  "full  employment  equilibrium" — cannot 
be  accomplished  by  the  simple  device  of  uniform  bargaining  units  in  a  corporate 
economy  where  individuals  are  forced  into  functional  representation  without 
choice  or  alternatives.  While  possibly  conducive  to  the  "particular  equilibrium" 
of  one  industry,  such  a  scheme  may  lead  to  serious  disequilibrium  in  other  parts 
of  the  economy.  The  merits  of  "industry-wide  bargaining"  are  easily  over- 
estimated ; *B  cartels,  even  if  embellished  by  the  name  of  "union-managemenl 
cooperation,"  are  a  poor  substitute  for  economic  stability,  and  the  "alarming 
identity  of  interest  between   organized   workers   and   employers"   as   "a   rising 

43  For  a  brief  summary  of  management's  and  labor's  current  attitude  on  these  problems, 
see  The  President's  National  Labor-Management  Conference,  Washington  :  U.  S.  Depart- 
ment of  Labor,  1946,  pp.  56-02. 

44  Simons,  op.  eif.,  p.  4. 

45  For  interesting  comments  on  this  point,  see  S.  H.  Slichter  and  R.  J.  Watt,  in- Report 
and  Recommendations  of  the  Labor  Committee,  Trends  in  Collective  Bargaining,  by  S.  T. 
Williamson  and  Herbert  Harris  (ed.),  pp.  232-233  n. 
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barrier  to  entry  of  new  firms,  as  well  as  to  entry  of  new  workers"  46  has  been 
well  emphasized.  The  very  complexity — and  sometimes  tronblesomeness — of 
differently  definited  units  for  various  resources  has  its  advantages,  if  not  for  the 
particular  equilibrium  of  one  industry,  yet  for  the  general  equilibrium  of  the 
community,  because  it  tends  to  lessen  the  dangers  that  flow  from  a  misconception 
of  the  long-run  "objective"  demand  curve  for  the  services  offered  by  organized 
monopolies. 

Some  overlapping  in  the  definitions  of  the  proper  bargaining  unit,  in  the  organ- 
ization of  industry,  of  trade,  of  labor,  of  agriculture,  of  consumer  interests, 
only  reflects  the  variety  of  group  loyalties,  of  free  associations,  in  an  individual- 
istic society.  Common  "institutional  horizons"  just  presuppose  that  the  indi- 
vidual does  not  fully  identify  himself  with  any  one  institution  of  the  larger 
social  universe  which  the  economist  calls  "the  market."  The  free  citizen  takes  a 
simultaneous  pride  in  "his"  family,  "his"  firm,  "his"  trade,  "his"  community, 
"his"  nation ;  only  these  multiple  attachments  make  possible  the  paradox  of 
liberty  with  interdependence. 

Collective  bargaining,  then,  involves  the  definition  of  all  those  many  inter- 
mediate stages  where  market  interests  are  regrouped  better  to  represent  the  par- 
ties' scale  of  values.  It  means  the  giving  up  of  that  simplified  one-dimensional 
market  model  where  only  opposite  interests  meet.  It  replaced  the  simplicity 
of  one  "competitive"  market  by  distinguishing  a  great  variety  of  interrelated 
competitive  planes  within  the  larger  "monopolistic"  market,  reconciling  some 
security  of  "status"  with  the  need  for  dispersion  of  power.  It  recognizes  many 
levels  of  "internal"  competition  within  the  bargaining  unit — the  various  com- 
petitive planes — of  the  larger  market,  and  the  definition  of  this  bargaining  unit 
will  depend  on  some  personal  judgment  as  to  the  social  advantages  and  dis- 
advantages of  •'internal"  as  contrasted  with  "external'"  competition. 

The  definition  of  the  bargaining  unit  necessarily  becomes  a  major  determinant  , 
of  the  total  market  and  price  structure.  To  combine  the  two  ideals  of  individ- 
ualism and  full  employment,  the  market  must  reflect  the  community's  scale  of 
values  and  distribute  the  gains  of  rising  labor  productivity  so  as  to  assure  a  con- 
tinuity of  effective  demand  and  investment  opportunities.  Traditional  analysis 
assumes  "price  competition"  to  press  for  productivity  gains  as  well  as  their 
prompt  redistribution  among  the  traders  in  the  market.  In  an  environment  of 
widespread  collective  bargaining  the  introduction  of  more  efficient  production 
methods  as  well  as  the  distribution  of  any  increase  in  total  output  becomes  the 
matter  of  negotiations  between  organized  monopolies,  and  short-run  pressures 
are  likely  to  lead  toward  long-run  full  employment  equilibrium  only  if  these 
monopolistic  bodies  "cooperate"  in  the  recognition  of  some  common  interest. 
But  this  apparent  difference  must  not  obscure  the  fundamental  issue  that  "coop- 
erative endeavor  *  *  *  is  most  likely  to  have  its  roots  in  competitive  strug- 
gles between  firms"47  and  industries.  Disregarding  the  patriotic  pressure  of  an 
all-out  war  effort,  competition  in  the  product  market  is  still  the  main  force  which 
can  be  counted  upon  to  lead  to  factual  rather  than  emotional  collective  bargain- 
ing in  the  factor  market.  Modern  theory  of  monopolistic  competition,  therefore, 
must  continue  to  search  for  those  competitive  pressures  that  are  most  likely  to 
guide  self-seeking  individual  and  group  initiative  toward  the  common  good. 
But  Adam  Smith's  theory  of  the  unseen  hand,  that  private  selfishness  automati- 
cally works  public  benefit,  has  been  supplemented  by  a  more  sophisticated  recog- 
nition of  the  multifarious  forms  competition  may  take  within  and  between 
monopolistic  trading  bodies,  where  the  definition  of  the  bargaining  unit  has  to 
take  account  of  group  loyaltes  so  as  best  to  harmonize  short-run  pressures  with 
the  forces  of  long-run  equilibrium. 

The  community's  scale  of  values,  as  interpreted  by  the  scholar's  own  value 
judgment,  will  guide  the  economist  in  his  suggestion  of  a  group  compromise 
most  conducive  to  the  common  good.  Those  who  appraise  high  the  Nation's 
attachment  to  the  ideals  of  "free  enterprise"  in  the  sense  of  small-business  units 
will  recommend  most  concessions  to  be  made  by  those  institutions  which  tend  to 
monopolize  certain  sections  of  the  market.  Those  who  appraise  high  the  group 
loyalties  attached  to  associations  guaranteeing  some  security  to  their  members 
will  attempt  to  replace  new  liberties  for  old  through  the  democratic  organization 
of  bargaining  monopolies.  Those  who  appraise  high  the  community's  confidence 
in  efficient  government  administration  will  advocate  limitations  on  the  market 
status  of  private  traders  in  favor  of  decentralized  public  bodies.     "Some  will 

48  Simons  op.  cit.,  p.  14  ;  also  Leo  Wolman,  The  Area  of  Collective  Bargaining,  Political 
Science  Quarterly,  December  1944.  pp.  481^88. 

47  F.  H.  Harbison,  Some  Reflections  on  a  Theory  of  Labor-Management  Relations,  Journal 
of  Political  Economy,  February  1946,  p.  15. 
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face  toward  the  past,  clinging  to  values  already  achieved,  and  hoping  to  conserve 
them  against  the  forces  of  destruction.  Some  will  strain  their  eyes  toward  the 
future,  trying  to  anticipate  the  course  of  events  or  guide  it  toward  the  better 
issue."  ** 

Lord  Keynes  once  expressed  the  hope  that  "economists  could  manage  to  get 
themselves  thought  of  as  humble,  competent  people,  on  a  level  with  dentists."49 
But  economists,  unlike  dentists,  cannot  escape  the  peculiar  dilemma 'of  all  the 
social  sciences  to  estimate  what  the  human  carriers  of  p;iven  institutions  are 
groping  to  become,  and  making  such  estimates  they  cannot  avoid  including  fac- 
tors of  valuation  which  reflect  their  interests,  their  hopes  and  fears,  their  moral 
aspirations  for  a  better  world.  In  the  social  universe,  there  are  many  possible 
positions  of  equilibrium  where  the  marginal  rates  of  substitution  are  equal,  and 
which  kind  of  equilibrium  is  likely  to  be  approached  witli  the  least  amount  of 
friction  is  a  matter  of  historical  speculation,  an  act  of  faith.  Unlike  the  natural 
sciences,  social  studies  are  engaged  in  analyzing  a  process  of  change  which,  at 
least  in  certain  important  respects,  is  not  determinate  at  all  but  presents  real  op- 
tions, and  these  options  are  of  paramount  significance  to  the  minds  of  freedom- 
loving  men.  As  stated  by  a  leading  sociologist :  "'At  the  risk  of  seeming  to 
overplay  the  amount  of  option  that  actually  exists,  one  may  say  that  the  social 
scientist  works  constantly  in  terms  of  the  kind  of  universe  the  natural  scientist 
would  face  if  the  latter  held  the  power  to  postpone  or  to  prevent  its  possible  col- 
lapse as  a  place  tolerating  human  life."50 

Sincere  disagreement  among  economists  on  the  advantages  or  dangers  of  col- 
lective bargaining  suggests  the  range  of  alternatives  open  to  a  free  community  in 
defining  the  various  units  of  the  market.  To  expect  from  economic  theory  final 
answers  on  the  institutional  dynamics  of  the  social  universe  would  misunderstand 
its  very  function  of  demonstrating  the  options  to  be  decided  by  the  nation's  citi- 
zens. In  his  analysis  of  the  market  the  economist  cannot  help  sharing  the  funda- 
, mental  tension  of  his  community  where  every  action  is  determined  by  a  given 
matrix  of  past  traditions  and  future  goals  with  yet  the  only  constant  a  pressure 
for  continual  change.  In  their  judgment  of  how  to  guide  this  pressure  toward  the 
common  good,  "students  of  social  science  must  fear  popular  approval ;  evil  is  with 
them  when  all  men  speak  well  of  them."51  And  yet  popular  acceptance  and  ap- 
proval— through  action  rather  than  through  words — is  the  only  final  test  of  rele- 
vancy available  to  the  scholar  anxious  to  know  whether  he  has  been  "right"  in 
his  interpretation  of  the  social  forces. 

In  this  fearful  dilemma  the  economist  will  best  serve  his  community  by  making 
as  clear  as  possible  to  himself  and  to  others  the  thought  processes  behind  his  basic 
assumptions  as  to  market  determinants  as  well  as  their  classification  into  con- 
stants and  variables,  autonomous  or  induced.  In  a  social  universe  with  no  real 
constants  and  no  truly  independent  variables,  collective  bargaining  challenges 
economic  theory  to  treat  the  institutional  unit  of  the  market,  the  "person,"  as 
an  induced,  dependent  magnitude.  While  attempting  to  broaden  their  conceptual 
scheme,  economists  are  bound,  not  to  agree,  but  to  follow  that  famous  dictum  of 
a  great  modern  scholar:  "Thought  makes  the  whole  dignity  of  man;  therefore 
endeavor  to  think  well,  that  is  the  only  morality."52 


Letter  op  Sal  B.  Hoffman,  President,  Upholsterers'  International  Union  of 

North  America 

Chairman  and  Members,  Committee  on  Labor  and  Public  Welfare, 
United  States  Senate,  Washington,  D.  C. 

Gentlemen  :  The  Upholsterers'  International  Union  of  North  America,  affiliated 
with  the  American  Federation  of  Labor,  ljgquested  an  opportunity  to  be  heard  on 
the  subject  matter  of  section  201  of  proposed  Senate  bill  55,  introduced  by  Sena- 
tors Ball,  Taft,  and  Smith.  On  February  24,  1947,  Joseph  M.  Jacobs,  general 
counsel  of  the  said  international  union,  was  notified  by  the  committee  as  follows : 

"This  is  to  advise  you  that,  due  to  the  limited  time  within  which  this  commit- 
tee is  operating,  it  has  been  found  impossible  to  schedule  Mr.  Sal  B.  Hoffmann, 

43  G.  H.  Sabine.  Social  Studies  and  Objectivity,  University  of  California  Publications  in 
Philosophy.  October  1941,  p.  132. 

19  J.  M.  Keynes,  Essays  in  Persuasion,  p.  373. 

60  R.  S.  Lynd,  Knowledge  for  What?  p.  181.  Recent  developments  in  nuclear  physics 
have  brought  about  this  very  condition  and  enforced  a  growing  interest  in  the  social  im- 
plications of  modern  science. 

51  Alfred  Marshall,  quoted  in  Simons,  op.  cit.    p.  1. 

62  Blaise  Pascal,  PensSes  (1662),  L6on  Brunschvicg  (ed.),  Paris:  Hatchette,  1904,  sea 
VI,  p.  347. 
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president  of  the  Upholsterers'  International  Union,  for  a  personal  appearance 
before  the  committee. 

"However,  Mr.  Hoffmann  has  been  invited  to  submit  a  written  brief  to  the  com- 
mittee, dealing  with  the  general  problem  of  labor  relations.  This  brief  will  be 
carefully  considered  by  the  committee  in  its  deliberations,  and  it  will  also  appear 
in  the  printed  proceedings  of  the  hearings." 

In  compliance  with  the  above-described  communication,  we  herewith  submit 
the  statement  of  this  international  union  concerning  the  aforementioned  section 
of  the  proposed  bill. 

SUBJECT  MATTER  OF  STATEMENT 

Section  201  of  the  proposed  Senate  bill  55  deals  with  the  subject  matter  of 
union-administered  welfare  or  health  benefit  funds.  In  general,  the  provisions 
of  that  section  provide  that  employer  contributions  to  any  such  program  shall  be 
illegal  unless  certain  qualifications  have  been  complied  with.  The  qualifying 
requirements  prescribed  in  the  bill  provide,  generally,  as  follows : 

1.  Beiuficial  payments  must  be  for  medical  or  hospital  care,  pensions,  occu- 
pational injuries  or  for  accident,  sickness  or  life  insurance. 

2.  The  fund  must  be  set  up  on  the  basis  of  a  written  agreement  providing  for 
joint  administration  by  employers  and  employees,  with  the  further  proviso  that 
in  case  of  deadlock  between  employer  and  employee  groups  in  the  administration 
of  the  fund,  an  impartial  umpire  shall  be  appointed  to  decide  the  dispute.  In  the 
event  of  their  failure  to  agree  upon  an  impartial  umpire,  the  United  States  district 
court  shall,  on  petition,  appoint  such  umpire. 

3.  The  trust  fund  agreement  hereinabove  described  must  also  provide  for  an 
annual  audit  which  shall  be  available  for  inspection 

4.  Payments  must  meet  requirements  for  deduction  as  prescribed  by  sections 
23  (a)  and  (p)  of  the  internal  revenue  code. 

An  analysis  of  the  section  reveals  that  its  essential  provision  consists  of  the 
lequirement  for  joint  employer-employee  administration  of  union  welfare  or 
bealth  benefit  fund  programs. 

This  union  vigorously  opposes  tbe  enactment  of  any  legislation  containing  the 
above-described  provisions.  In  support  of  its  position  the  union  submits  this 
statement. 

INTERNATIONAL  UNION  POLICY 

The  Upholsterers'  International  Union  of  North  America  (hereinafter  desig- 
nated as  UIU)  is  an  international  union  affiliated  with  the  American  Federation 
of  Labor.  Its  organizational  structure  consists  of  various  local  unions  which, 
in  turn,  consist  of  employees  employed  in  many  different  allied  industries  through- 
out the  United  States  and  Canada. 

The  purpose  of  the  UIU  is  to  engage  in  collective  bargaining  with  employers 
for  the  purpose  of  improving  the  terms  and  conditions  of  employment  of  its  mem- 
bers.   Further  objects  of  the  UIU  as  described  in. its  general  laws  are  as  follows: 

«*  *  *  to  establish  a  guaranteed  minimum  weekly  and  annual  wage  for  our 
industry ;  to  assist  each  other  to  secure  employment ;  to  cultivate  good  will, 
friendship  and  cooperation  among  our  members  and  others  in  the  industries ;  to 
improve  the  conditions  of  these  industries ;  and  by  legal  and  proper  means  to 
elevate  the  morale,  intellectual,  economic,  and  social  conditions  of  our  member- 
ship." 

In  accordance  with  the  fundamental  duty  and  policy  of  the  UIU  to  improve 
the  economic  and  social  conditions  of  the  membership,  an  international  social- 
security  program  was  adopted  for  the  purpose  .of  providing  a  program  of  benefits 
in  cases  of  sickness,  accident  and  death.  That  program,  which  will  be  described 
in  subsequent  paragraphs,  is  known  as  the  UIU  social-security  program.  Under 
that  program  the  welfare  of  the  employees  as  well  as  the  employers  in  our 
allied  industries  has  been  immeasurably  enhanced  in  many  different  ways. 
Nevertheless,  the  UIU  social-security  program  would  be  rendered  illegal  by 
the  provisions  of  section  201  of  Senate  bill  55.  In  view  of  the  innumerable 
constructive  benefits  which  the  UIU  social-security  program  has  se't  in  motion, 
such  a  result  would  be  catastrophic  in  the  lives  of  the  thousands  of  people  who 
would  be  thereby  affected.  An  analysis  and  review  of  the  UIU  social-security 
program  irrefutably  demonstrates  the  fact  that  the  so-called  evils  which  the 
proposed  legislation  would  prevent  are  purely  illusory  and,  actually,  nonexistent. 
Our  international  union  has  irrefutably  established  the  fact  that  union  admin- 
istration of  a  health  benefit  fund  program  can  be  equitable,  efficient,  economical, 
responsible,  effective,  and  truly  democratic  in  that  it  is  based  upon  the  concept 
of  voluntary  collective  bargaining  and  is  truly  responsive  to  the  desires  of  its 
beneficiaries.     Furthermore,  the  beneficial  and  effective  operation  of  the  pro- 
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gram  under  discussion  could  only  be  "accomplished  by  the  kind  of  union  admin- 
istration which  (he  proposed  legislation  seeks  to  outlaw.  Accordingly,  we  here- 
with present  an  analytical  description  of  the  UIU  social-security  program  In  the 
light  of  which  your  committee  may  fairly  evaluate  the  unfair  and  inequitable 
effects  of  the  proposed  legislation. 

THE  ESTABLISHMENT  AND  STRUCTURE  OF  UIU   SOCIAL-SECURITY  PROGRAM 

The  social-security  program  of  the  UIU  was  inaugurated  by  the  general 
convention  of  the  international  Union  which  was  held  in  1944.  The  entire 
membership  of  the  international  union,  acting  through  duly  elected  delegates 
and  representatives  in  convention  assembled,  established  the  program  herein- 
after described  under  which  the  economic  and  social  welfare  of  the  employees 
has  been  materially  advanced. 

Pursuant  to  that  program,  the  social-security  department  of  the  UIU  was 
established  as  a  special  division  of  the  UIU.  According  to  the  constitution 
and  by-laws  of  the  organization,  the  department  operates  under  the  supervision 
of  a  board  of  trustees,  composed  of  the  general  executive  board  of  the  UIU. 
The  department  is  subdivided  into  various  divisions  administering  the  various 
kinds  of  benefits  which  are  paid.  In  addition,  there  is  an  accounting  division 
and  a  claims  division. 

Under  the  UIU  program  employees  receive  the  following  benefits : 

"1.  Accidental  death  and  dismemberment  benefits  consisting  of  lump-sum  pay- 
ments of  30  to  GO  times  the  weekly  accident  benefit  in  case  of  such  contingencies 
as  loss  of  limb,  loss  of  eye,  etc. 

"2.  Weekly  accident  benefit  of  60  percent  of  actual  average  weekly  income. 
Payments  continue  for  a  period  of  52  weeks  for  each  disability. 

"3.  Weekly  sickness  benefit  of  60  percent  of  actual  average  weekly  income. 
Payments  continue  for  a  period  of  52  weeks  for  each  disability. 

'•4.  Hospital  expense  benefit  of  $4  per  day  up  to  50  days  for  each  disability. 

"5.  Medical  service  benefits  of  $3  for  physician's  or  surgeon's  treatment  at 
the  employee's  home  or  in  a  hospital,  or  $2  for  each  treatment  in  the  doctor's 
office,  up  to  50  treatments  for  each  disability. 

"6.  Special  maternity  benefits  of  60  percent  of  actual  average  weekly  income 
up  to  6  weeks. 

"7.  Surgical  operation  benefits  in  payment  of  various  operations  ranging  from 
$5  to  $175. 

"8.  Death  benefits  ranging  from  $500  to  $1,000." 

The  above-described  benefits  are  paid  from  a  fund  established  by  employers' 
contributions  of  3  percent  of  the  pay  roll  in  accordance  with  standard  pro- 
visions of  a  social-security-fund  agreement  entered  into  between  the  union  and 
the  respective  employers.  All  funds  thus  received  are  paid  into  the  social-secu- 
rity department  and  such  funds  are  maintained  in  separate  accounts  admin- 
istered exclusively  by  said  department.  Two-thirds  of  the  employers'  conffibu-  •. 
tion  is  set  aside  for  the  insurance  company  in  payment  of  the  premium  for  the 
maintenance  of  a  master  policy  under  which  all  benefits  except  death  benefits 
are  paid.  One-third  of  the  employers'  contribution  is  retained  by  the  social- 
security  department  for  the  purpose  of  financing  the  payment  of  death  benefits 
as  above  described  and  for  the  further  purpose  of  maintaining  the  cost  of  the 
administration  for  the  entire  program. 

The  accounts  of  the  department  are  audited  by  certified  public  accountants 
and  their  findings  are  published  in  the  UIU  National  Journal  every  6  months. 
The  journal  is  sent  to  every  member  of  the  UIU  throughout  the  United  States 
and  Canada.  Copies  are  also  furnished  to  the  various  employers.  A  copy  of  the 
most  recent  comprehensive  certified  public  accountant's  report  is  attached  to 
this  statement  as  appendix  A.  An  analysis  of  that  report  will  establish  the 
efficient  and  responsible  manner  in  which  the  funds  of  the  department  are  being 
accounted  for  and  administered.  All  of  the  accounts  and  financial  records  of 
the  department  are  continuously  maintained  in  accordance  with  authoritative 
and  up-to-date  requirements  of  certified  public  accountants. 

In  addition,  the  funds  of  the  social-security  department  and  all  of  its  varied 
financial  transactions  are  examined  and  analyzed  by  international  union  trus- 
tees three  times  annually.  An  examination  is  also  made  by  an  auditing  committee 
designated  by  the  general  convention  of  the  UIU.  In  addition  to  the  fore- 
going, an  annual  report  of  all  receipts  and  disbursements  is  prepared  and  sub- 
mitted to  the  United  States  Government  as  required  by  the  regulations  of  the 
Internal  Revenue  Department. 

Within  the  .confines  of  this  statement  it  is  manifestly  impossible  to  describe 
the   extensive   organizational   machinery   which   has  been   established   for   the 
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purpose  of  administering  the  affairs  of  the  department  and  the  processing  of 
the  claims.  Exhaustive  records  must  be  maintained  and  an  elaborate  system 
of  clerical  machinery  has  been  provided,  in  order  that  all  beneficiaries  may  re- 
ceive prompt  payment  in  their  emergencies.  In  setting  up  administrative  tech- 
niques the  basic  purpose  has  been  to  assure  the  immediate  and  adequate  payment 
of  all  of  the  various  benefits  provided  under  the  program.  Under  our  union  admin- 
istration we  have  taken  cognizance  of  the  fact  that  industrial  workers  cannot 
afford  the  luxury  of  administrative  delays  or  postponed  payments  arising  out  of 
protracted  alterations.  The  speed  and  adequacy  of  benefit  payments  under 
the  UIU  program  are  administrative  triumphs  which  have  been  accomplished 
under  the  union  management. 

OPERATION  OF  UIU  SOCIAL-SECURITY  PROGRAM 

The  widespread  operation  of  the  UIU  social-security  program  is  graphically 
revealed  by  the  following  tabulation,  setting  forth  the  number  of  covered  em- 
ployers and  employees  in  various  industry  classifications  : 


Industry 

Total  num- 
ber of 
employers 

Total  num- 
ber of 
employees 

Average 
number  of 
employees 

per  shop 

Bedding 

Camas,  total  _     

52 

70 

19 

45 

6 

18 

26 

1 

20 

27 

946 

12 

924 

9 

1 

72 

14 

1,502 
425 

114 

257 

54 

951 

105 

63 

50 

1. 624 

7.  503 

219 

7,242 

39 

3 

2,789 

536 

29 
6 

General...  

Awnings ...  ...  

Venetian  blinds 

6 
9 

Caskets 

53 

Decorators  and  window  trimmers 

International 

4 
63 

Locals . 

3 

Picture  frame..  _  

60 

Upholstered  furniture,  total 

8 

Frames..  .  

18 

Upholstered  furniture.      ..  ..     ... 

8 

Slipcovers . 

4 

Draperies 

3 

Wood  furniture  . 

39 

Miscellaneous,  total 

38 

Total  

1,  240 

15.548 

12 

The  following  tabulation  shows  the  geographic  distribution  of  the  covered 
employers  and  employees : 


City 


Allentown,  Pa... 

Baltimore 

Boston,  Mass 

Boyertown,  Pa 

Brazil,  Ind 

Buffalo,  N.  Y 

Burlington,  Iowa 

Cambridge,  Ohio 

Camden,  N.  J 

Carthage,  Mo 

Chicago,  111 

Cincinnati,  Ohio 

Cleveland,  Ohio 

Clinton,  Mass 

Columbus,  Ohio 

Corunna,  Mich 

Detroit,  Mich 

Dubuque,  Iowa 

Fond  du  Lac,  Wis 

Grand  Rapids,  Mich. 
Huntington,  W.  Va  .. 

Kokomo,  Ind... 

LaPorte,  Ind 

Lincoln,  111 

Michigan  City,  Ind.. 


Total      Total     Aver^' 
number  number  nu™*eT 
of  em-    of  em-     °/  "n" 
ployersPloyeespP^- 


505 


51 

22 

217 

167 

83 

635 

•  407 

19 

87 

30 

5,062 

458 

291 

39 

41 


121 
298 
23 
3 
69 
27 
98 
7 
35 


26 

4 

106 

167 

83 

23 

58 

19 

29 

30 

10 

115 

146 

39 

41 


61 

149 

12 

3 


City 


Milford,  N.  H 

Milwaukee.  Wis. 

Minneapolis,  Minn . 

New  Canaan,  Conn.  ... 
New  Richmond,  Wis. . . 

New  York,  N.  Y 

Philadelphia,  Pa 

Pittsburgh,  Pa 

Rahway,  N.  J.  

Rochester,  N.  Y 

St.  Louis,  Mo 

St.  Paul,  Minn 

Sheboygan,  Wis 

Somerville.  Mass 

Toronto,  Ontario,  Can 

ada 

Union  City,  N.  J 

University  City,  Mo... 

Washington,  D.  C 

Wauwatosa,  Wis 

West  Englewood,  N.  J.. 
Wyoming,  Pa 

Total 


Total 
number 

of  em- 
ployers 


1 

38 

89 

1 

1 

113 

143 

1 

1 

21 

87 

6 

1 

1 

28 
1 
1 
4 
1 
1 
1 


1,120 


ssJek 


108 

250 

1,076 

1 

87 

1,354 

2,386 

1 

82 

324 

1,032 

9 

37 


270 

6 

4 

23 

3 


15,  578 


108 

7 
12 

1 
87 
12 
17 

1 
82 
15 
12 

2 
37 
78 

10 
6 
4 
6 
3 
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On  April  9,  1946,  Secretary  of  Labor  Schwellenbach  made  a  speech  on  the 
relationship  between  national  welfare  and  employee  social  security,  during  the 
course  of. which  he  stated  : 

"Social  insurance  against  economic  insecurity  was. in  the  experimental  stage 
10  years  ago,  but  in  an  amazingly  short  time  it  has  become  deeply  imbedded  as 
part  of  our  accepted  institutions." 

Mr.  Schwellenbach's  dictum  is  certainly  applicable  to  the  operation  of  the  UIU 
social-security  program  which  now  "has  become  deeply  imbedded  as  part  of  our 
accepted  institutions,"  in  the  collective-bargaining  programs  carried  on  between 
this  international  union  and  the  employers  in  our  allied  industries.  The  above 
tabulations  show  that  in  a  relatively  short  period  of  time  our  social-security 
program  has  been  rapidly  extended  so  that  it  now  covers  more  than  15,000  em- 
ployees in  the  plants  of  approximately  1,200  employers  in  approximately  46  differ- 
ent cities.  The  rapid  expansion  of  that  program,  unilaterally  administered  by 
the  union,  constitutes  dramatic  proof  of  the  employers'  ready  acceptance  of  this 
type  of  program.  Indeed,  the  continued  expansion  of  the  program  indicates  the 
fact  that  the  employers  are  increasingly  recognizing  their  social  obligations  to 
their  employees.  This  obligation  was  adequately  expressed  in  an  editorial 
published  in  the  Chicago  Daily  Tribune  on  September  12,  1944,  in  which  it  was 
stated : 

«*  *  *  ^ye  nave  iong  felt  that  employers  ought  to  assume  many  of  the  risks 
to  which  their  employees  are  subject.  Certainly  every  continuing  and  successful 
business  should  do  this  if  only  as  an  expression  of  gratitude  to  those  who  have 
contributed  to  the  success  of  the  enterprise." 

The  above-mentioned  Tribune  editorial  described  the  need  for  an  adequate 
employee-insurance  program  covering,  such  contingencies  as  sickness,  accident, 
and  death.  In  fulfilling  these  social  obligations  to  their  employees  by  adopting 
the  UIU  social -security  program,  the  employers  in  our  allied  industries  accepted 
the  principle  of  exclusive  union  administration  of  the  program.  Indeed,  during 
collective-bargaining  negotiations  it  was  demonstrated  to  them  that  the  compre- 
hensive beneficial  program  herein  described  could  only  be  successfully  effectuated 
by  the  kind  of  union  administration  provided  in  the  UIU  social-security  program. 

All  of  the  1.200  employers  in  some  46  different  cities  agreed  during  their  respec- 
tive collective-bargaining  negotiations  that  such  union  administration  of  the 
program  was  proper  and  necessary  in  order  to  accomplish  the  true  objectives  of 
the  program  as  described  in  the  pages  of  this  statement.  The  employers'  accept- 
ance of  the  concept  of  union  management  has  not  resulted  in  any  of  the  dire 
consequences  prophesied  by  the  proponents  of  the  proposed  Senate  bill  55.  To 
the  contrary,  the  union  has  successfully  fulfilled  its  responsibilities  in  every 
respect.  The  continued  acceptance  of  the  UIU  program  in  successive  collective- 
bargaining  agreements  constitutes  an  adequate  corroboration  of  that  assertion. 

BENEFIT  EXPERIENCE  UNDER  UIU  PROGRAM 

In  considering  the  proposed  legislation,  it  must  be  remembered  that  the  UIU 
social-security  program,  which  would  be  outlawed  under  its  provisions,  is,  never- 
theless, a  successful  program.  One  of  the  most  dramatic  aspects  in  the  union's 
administration  of  the  social-security  program  is  the  wide  variety  of  employee 
ailments  and  disabilities  in  connection  with  which  the  union  members  have  re- 
ceived benefits.  A  roster  of  ttie  various  human  contingencies  for  which  benefits 
have  been  paid  shows  that  the  U"ion  has  paid  a  total  nearly  $200,000  in  benefits 
during  the  calendar  year  of  1946.  This  amount  has  been  paid  in  1,155  cases. 
In  round  numbers  the  average  amount  of  benefits  paid  for  each  cas^  has  approxi- 
mated to  $170.  Payment  was  made  for  days  off,  for  sickness  and  accident,  for 
hospitalization,  for  medical  services  and  for  surgical  services.  A  catalog  of  the 
various  renorted  ailments  and  accidents  show  that  payment  was  made  for  not 
less  than  56  different  kinds  of  human  disabilities,  ranging  from  abscess  to  varicose 
veins.  A  graphic  chart  setting  forth  the  kinds  and  amounts  of  payments  paid 
during  1946  is  attached  hereto  as  appendix  B.  A  more  detailed  statement  can 
be  furnished  for  the  consideration  of  the  .committee,  if  the  committee  so  desires. 

PRACTICAL  CONSIDERATIONS  UNDERLYING  UIU  ADMINISTRATION 

Anprox'mately  1.200  employers  have  executed  the  standard  UIU  social-security 
program  agreement  and  are  now  making  contributions  to  the  fund  in  accordance 
wifh  its  provisions.  Those  employers  have  accepted  the  concept  of  a  union- 
administered  health  benefit  fund  and,  as  we  have  hereinabove  demonstrated,  the 
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actual  experience  under  such  union  administration  has  heeu  most  gratifying. 
There  are  many  cogent  reasons  which  necessitated  the  adoption  and  maintenance 
of  a  union-administered  program  as  distinguished  from  a  program  in  which  the 
employer  undertook  to  proyide  his  own  insurance  or  in  which  the  employer  par- 
ticipated jointly  with  the  union  in  administration. 

An  analysis  of  Hie  charts  hereinabove  set  out  shows  that  there  are  only  12  to  14 
employees  in  the  average  shop  covered  in  the  various  allied  industries  in  con- 
tractual relationship  with  this  international  union.  Under  the  requirements  of 
most  insurance  companies,  these  employers  would  be  utterly  unable  to  procure  a 
group  insurance  policy  because  they  would  be  unable  to  meet  the  minimum-group 
requirements  of  such  companies.  It  is  well  known  that  most  insurance  companies 
will  not  write  group  policies  for  individual  employers  unless  the  policy  covers 
a  stipulated  minimum  number  of  persons.  In  most  instances,  the  minimum  is 
50  persons.  However,  under  the  ITIU  program,  all  groups  are  covered,  regardless 
of  size. 

During  the  course  of  the  preliminary  investigation  conducted  by  this  inter- 
national union,  it  was  ascertained  that  many  insurance  companies  have  special 
discriminatory  practices  concerning  colored  employees,  female  employees,  and 
geographical  locations.  As  a  result  of  these  restrictions,  a  considerable  number 
of  employers  seeking  a  group  insurance  policy  would  be  required  to  discriminate 
against  Negro  employees  and  female  employees.  Under  the  UIU  program  herein- 
above described,  all  employees,  regardless  of  race  or  sex,  and  all  employers, 
regardless  of  geographical  location,  are  accorded  equal  treatment. 

From  the  foregoing  charts  it  likewise  appears  obvious  that  employers  in  46 
cities  are  covered.  Furthermore,  the  UIU  program  covers  employers  in  nearly 
30  allied  industries  and  industry  groups.  If  employer  participation  constituted 
a  condition  precedent  to  the  inauguration  to  the  UIU  social-security  program, 
it  is  obvious  that  the  entire  program  would  be  completely  bogged  down  and  that 
its  administration  would  be  highly  impracticable.  Representation  of  employers 
widely  scattered  in  different  cities  and  widely  distributed  in  different  industries 
is  not  feasible.  This  is^  particularly  true  because  there  is  no  cooperative  action 
or  association  between  the  employers  in  these  various  cities  and  between  these 
various  industries  and  industry  groups. 

One  of  the  most  important  factors  which  has  vouchsafed  the  success  of  the 
UIU  social  security  program  is  the  single  factor  of  centralized  administration. 
As  a  result  of  this  program,  it  has  been  possible  for  the  Union  to  maintain  a 
benefit  program  which  has  been  far  more  extensive  than  the  individual  employer 
or  any  group  of  individual  employers  in  a  single  locality  could  purcbase  at  the 
same  cost.  It  is  likewise  true  that  under  the  UIU  program  of  centralized  main- 
tenance and  administration  the  benefit  coverage  has  been  uniform.  The  con- 
ditions of  liability  are  uniform  and  the  benefit  procedures  are  uniform.  Thus, 
unilateral,  centralized  administration  bas  resulted  in  the  complete  prevention  of 
inequalities  between  various  members  and  various  geographical  areas  and,  even 
more  desirably,  between  various  members  within  a  given  locality  who  are  em- 
ployed by  different  employers. 

As  a  further  result  of  centralized  international  union  administration,  the  mem- 
bers have  enjoyed  a  most  expeditious  processing  of  claims  and  payment  of 
benefits.  The  international  union,  acting  on  behalf  of  its  members,  has  contin- 
uously been  successful  in  accomplishing  prompt  payment  and  maximum  payment 
of  benefits  in  a  maximum  number  of  cases. 

Under  a  program  of  individual  group  policies,  the  benefits  hereinabove  described 
would  be  impossible.  On  the  other  hand,  employer  participation  in  the  union 
program  on  a  centralized  basis  is  likewise  utterly  impracticable. 

The  union  also  calls  this  committee's  attention  to  the  social  waste  resulting 
from  the  maintenance  of  individual  group  insurance  policies.  This  factor  is 
particularly  important  in  the  allied  industries  covered  by  our  program  because  of 
the  many  employer  units  of  small  size.  The  vast  amount  of  ^administrative 
duplication  entailed  under  a  program  of  individual  group  insurance  policies 
would  be  prohibitive.  Under  the  union  program,  the  entire  union  machinery 
consisting  of  all  of  the  business  agents  and  the  officers  of  the  various  joint 
boards  and  regional  and  the  general  executive  board  and  all  of  the  administrative 
machinery  of  the  various  local  unions  are  devoted  to#  the  effective  operation  of 
the  UIU  program  at  a  cost  infinitesimal,  when  compared  to  the  standard  over- 
head ratio  of  regular  insurance  companies.  All  of  the  above-described  union 
machinery  is  made  available  for  the  proper  effectuation  of  a  centralized  union- 
administered  program.  The  cost  of  duplicating  this  machinery  in  connection  with 
the  administration  of  individual  group  insurance  policies  would  be  excessive. 
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It  is  thus  obvious  that  a  greater  percentage  of  the  employer  contributions  can 
be  allocated  to  the  payment  of  benefits  under  the  UIU  plan  than  would  be  possible 
under  any  program  of  individual  group  policies.  In  this  connection  we  again 
repeat  that  under  the  UIU  program  joint  employer-union  administration  as 
prescribed  under  section  201  of  the  proposed  bill  would  be  utterly  impracticable. 
Therefore,  administrative  realities  dictate  the  acceptance  of  a  union-administered 
program  such  as  is  being  described  in  these  pages. 

union  experience  concerning  employer  cooperation 

From  time  to  time  during  collective-bargaining  negotiations,  various  of  the 
employers  in  our  allied  industries  have  initially  contended  that  the  social  se- 
curity program  was  not  acceptable  because  it  was  administered  exclusively  by 
the  union.  That  contention  would  appear  to  corroborate  the  prerequisites  set 
forth  in  section  201  of  the  proposed  bill  under  discussion.  In  every  single  in- 
stance, however,  our  union  has  been  successful  in  convincing  the  respective  em- 
ployers that,  actually  the  demand  for  joint  administration  was  utterly  impractical 
and  unrealistic.  Actually,  our  experience  has  been  that  the  demand  for  employer 
participation  is  a  battle  cry  of  opposition  to  health-benefit  funds  of  any  kind 
whatsoever.  It  has  been  employed  as  an  excuse  rather  than  as  a  just  demand. 
It  is  significant  that  none  of  the  1,200  employers  now  operating  under  the  UIU 
social  security  have  demanded  or  sought  to  procure  employer  participation  in  the 
administration  or  operation  of  the  fund.  To  the  contrary,  the  union's  administra- 
tion of  the  fund  has  clearly  vindicated  the  original  claims  advanced  by  the  union 
that  by  such  administration  the  program  would  and  could  be  administered 
efficiently,  effectively,  and  equitably. 

After  the  program  had  been  adopted  by  a  number  of  the  employers,  the  union 
actually  attempted  to  procure  employer  cooperation  in  connection  with  the 
processing  of  claims  and  payment  of  benefits.  The  rules  and  regulations  govern- 
ing the  social-security  department  were  amended  by  a  provision  under  which  a 
joint  benefit  advisory  committee  was  to  be  established  in  each  city  or  other  con- 
venient geographical  unit  in  which  employers  adopted  the  UIU  social-security 
program.  This  joint  committee  was  scheduled  to  consist  of  an  equal  number  of 
employers  and  local  union  representatives.  It  was  to  be  the  duty  of  the  com- 
mittee to  cooperate  in  extending  the  benefits  of  the  social-security  program  among 
all  of  the  covered  employees.  Provisions  were  made  for  the  appointment  and 
designation  of  employer  representatives  from  associations  and  from  independent 
employers.  A  number  of  administrative  and  procedural  provisions  were  adopted 
for  the  purpose  of  promoting  the  efficient  activities  of  these  local  joint  com- 
mittees. This  entire  program  was  conceived  as  an  experimental  preliminary 
step  toward  the  achievement  of  employer  cooperation  on  a  national  scale.  In 
inaugurating  these  initial  steps,  the  union  planned  a  program  under  which  full 
employer  cooperation  would  ultimately  be  achieved  through  the  various  allied 
industries. 

The  entire  administrative  machinery  of  the  international  union  was  utilized 
in  attempting  to  promote  the  success  of  these  joint  local  committees.  Business 
agents  of  various  local  unions  in  New  York,  Chicago,  St.  Louis,  and  Philadelphia 
communicated  and  conferred  with  employers  in  their  respective  jurisdictions. 
Employers  were  urged  to  attend  scheduled  meetings  for  the  purpose  of  obtaining 
these  assistance  in  establishing  a  local  joint  committee.  In  every  city  except 
Philadelphia  the  employers  unanimously  boycotted  the  entire  program  of  em- 
ployer participation.  They  refused  to  attend  any  meetings  and  refused  to  par- 
ticipate in  any  program  by  means  of  which  their  representatives  could  be  desig- 
nated in  accordance  with  the  proposed  plan.  In  Philadelphia,  the  original 
interest  of  a  few  of  the  employers  rapidly  waned  and  they  too,  shortly  there- 
after, failed  to  exercise  the  opportunity  to  participate  in  the  program)  of  admin- 
istration. 

On  the  basis  of  actual  experience,  we  assure  your  committee  that  the  em- 
ployers in  the  allied  industries  under  contract  with  our  union  are  not  interested 
in  procuring  or  maintaining  any  so-called  employer  participation  in  the  adminis- 
tration or  operation  of  UIU  social-security  program.  By  word  and  deed,  they 
have  manifested  and  expressed  their  approbation  of  the  manner  in  which  the 
union  has  administered  the  fund.  They  have  refused  to  participate  in  any  prof- 
fered opportunity  to  assist  in  the  administration  of  the  program.  We  submit 
that  our  experience  is  typical  and  characteristic. 

Among  the  basic  reasons  for  the  failure  of  the  employers  to  accept  the 
union's  invitation  to  participate  in  the  program  were  those  which  we  have  de- 
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scribed  in  the  foregoing  paragraphs  of  this  statement.  For  example,  we  ascer- 
tained the  fact  to  be  that  there  was  no  common  bond  of  understanding  or  coopera- 
tion between  the  employers  in  various  cities  and  among  the  various  allied  indus- 
tries in  which  we  had  collective-bargaining  agreements.  In  evaluating  the  union's 
experience,  it  must  be  remembered  that  the  union  sought  cooperation  on  a  local 
level  in  connection  with  the  payment  of  claims.  This  was  a  matter  in  which  the 
employers  should  logically  have  expressed  the  greatest  interest.  In  view  of  the 
employers  avowed  interest  in  the  welfare  of  their  respective  employees,  they 
should  logically  have  been  willing  to  cooperate  in  order  to  insure  the  payment 
of  adequate  benefits  for  their  respective  employers'  contributions.  The  failure  of 
this  attempt  at  the  very  lowest  level  of  cooperation  certainly  sounds  the  death 
knell  of  any  attempt  to  cooperate  on  any  higher  or  broader  level  of  adminis- 
tration or  operation. 

Experience  of  the  union  also  demonstrates  that  the  demand  for  joint  em- 
ployer participation  is  based  upon  a  gross  misconception  of  the  health  benefit 
fund  program.  Heretofore,  all  too  frequently,  employers  ffave  taken  a  paternal- 
istic view  toward  the  concept  of  group  insurance.  They  have  regarded  it 
as  a  form  of  employer  benevolence  over  which  they  should  be  permitted  to  exer- 
cise full  and  complete  control.  Actually,  this  program  is  not  universally  recog- 
nized as  a  proper  subject  of  collective  bargaining  and  that  its  purposes  are 
within  the  purview  of  the  employer's  social  obligations  toward  his  employees. 
Under  the  aegis  of  the  War  Labor  Board,  the  efforts  of  collective  bargaining 
agencies  to  concern  themselves  with  problems  of  health  benefit  fund  programs 
was  recognized  as  proper  and  valid.  Economists  and  students  of  the  labor 
problem  are  unanimous  in  their  current  conviction  that  the  collective  bargaining 
program  encompasses  the  issues  herein  discussed.  When  an  employer  agrees  to 
make  payments  for  the  purpose  of  purchasing  adequate  health  insurance  for  his 
employees,  those  payments  are  made  in  consideration  of  the  services  rendered 
by  his  employees.  Those  payments  made  to  a  collective  bargaining  agent  have 
been  authorized  by  the  employees  themselves.  It  would  be  no  different  than  if 
the  employer  made  the  payment  to  the  employees  and  the  employees  paid  the 
moneys  directly  to  the  union.  The  moneys  thus  paid  directly  to  the  collective 
bargaining  agent  are  paid  as  a  part  of  the  consideration  for  services  rendered 
and  constitute  one  of  the  terms  and  conditions  of  employment  to  which  an  em- 
ployer agrees  in  the  collective  bargaining  process.  Logically,  therefore,  once 
the  payment  has  been  made,  the  employer  has  no  right  to  insist  upon  participat- 
ing in  the  program  itself.  If  the  employees  paid  a  part  of  their  wage  directly 
to  the  union  for  the  purpose  of  maintaining  the  health  benefit  fund  program, 
even  the  employers  would  admit  that  they  have  no  right  to  demand  participation 
in  the  program.  After  making  their  payments  on  behalf  of  their  employees 
in  accordance  with  a  collective  bargaining  agreement  and. in  consideration  of 
services  rendered,  the  employers  have  no  more  right  to  demand  participation  in 
the  program  than  if  the  employees  had  paid  the  money  to  the  fund  directly. 

The  payment  by  the  employers  is  tantamount  to  an  agreement  for  an  automatic 
check-off  of  moneys  which  the  employers  have  agreed  to  pay  to  their  employees 
and  which  their  employees  have  earmarked  for  the  specific  purpose  of  pur- 
chasing group  health  and  social  insurance  benefits.  Thus,  the  payment  by  the 
employers  directly  to  the  fund  is  only  a  matter  of  expedience  agreed  upon  for 
the  purpose  of  economy  of  time  and  effort.  Under  these  circumstances  it  be- 
comes apparent  that  the  employer,  after  making  such  payments,  has  no  equitable 
or  legal  right  to  demand  participation  in  the  administration  of  the  program 
made  possible  by  such  payments. 

The  only  legitimate  interest  which  the  employer  may  assert  is  the  right  to 
be  informed  as  to  the  manner  in  which  the  funds  have  been  administered. 
Since  the  employer's  payments  were  requested  for  the  purpose  of  accomplishing 
certain  social  and  health  objectives,  the  employer  is  entitled  to  know  that  the 
purposes  for  which  the  moneys  are  being  paid  are  being  fulfilled.  In  accordance 
with  this  legitimate  interest  the  union  periodically  publishes  and  furnishes  full 
and  complete  reports  to  all  its  members  and  employer  contributors  concerning 
all  of  the  financial  transactions  of  the  department,  a  typical  copy  of  which  is 
attached  to  this  statement,  as  hereinabove  noted,  as  appendix  A. 

The  employers  have  certainly  recognized  the  union's  publication  of  the  above 
described  financial  accounting  as  being  in  complete  fufillment  of  all  employer's 
proper1  interests  in  the  operation  of  the  fund.  This  has  been  demonstrated  by 
the  fact  that  literally  hundreds  of  employers  in  our  allied  industries  have 
renewed  their  agreements  containing  the  standard  health  benefit  fund  program 
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for  successive  periods  up  to  3  years  without  a  single  employer  seeking  with- 
drawal from  or  drastic  reformation  of  the  UIU  social  security  program. 

THE   PROVISION    FOR    ARBITRATION 

Section  201  of  Senate  bill  55  also  provides  for  the  appointment  of  an  arbitrator 
to  settle  unsolved  disputes  between  employer  and  employee  representative  in 
connection  with  the  administration  of  a  health  benefit  fund  program. 

From  the  discussion  in  previous  paragraphs,  it  should  be  obvious  that  this 
proposal  is  as  inept  as  it  is  impractical.  We  have  already  noted  the  fact  that 
joint  employer-employee  participation  cculd  only  be  effective  on  a  plant  level  or 
on  a  local  level  or  within  a  given  industry  where  there  is  an  adequate  and  active 
employer  association.  We  have  also  demonstrated  that,  actually,  employers  are 
not  interested  in  maintaining  any  program  of  participation  even  where  it  is 
proffered  to  them.  However,  the  provision  for  arbitration  implies  a  more  basic 
evil  than  appears  on  the  surface.  Implicit  in  that  proposal  is  the  power  granted 
to  employers  to  veto  any  aspect  of  the  administration  of  the  program,  including 
the  payment  of  benefits.  Obviously,  the  employees  themselves  are  fully  cognizant 
of  their  problems  and  needs.  If  the  employees  desire  to  extend  the  coverage  of 
the  program  to  include  dental  care  or  to  make  other  benefits  more  extensive, 
they  should  not  be  thwarted  in  their  desires  or  subjected  to  the  delays  of  bilateral, 
procedural  conflict.  The  efficiency  and  effectiveness  of  operation,  which  are 
necessary  if  the  program  is  to  be  successful,  can  only  be  accomplished  by  a 
centralized  procedural  program,  which  is  directly  responsible  to  the  beneficiaries 
thereof.  This  basic  administration  is  inherent  in  the  UIU  social -security  pro- 
gram and  has  been  largely  responsible  for  the  success  which  characterized  the 
program  from  its  very  inception.  As  a  case  in  point,  the  union  cites  its  continu- 
ous efforts  to  expedite  the  administration  of  the  claim  division  of  the  social- 
security  department.  The  union  ascertained  that  upon  a  rejection  of  a  claim 
by  the  insurance  company,  the  claimant  could  only  resort,  to  the  courts.  Sub- 
sequently, on  the  basis  of  a  union  demand,  the  first  insurance  carrier  agreed  to 
the  establishment  of  an  appeal  claims  committee.  This  first  reform  was  found 
to  be  inadequate.  Subsequently,  the  union  changed  the  insurance  company  and 
entered  into  a  new  program  for  a  more  effective  disposition  of  claims  appeals. 
Our  recent  experience  has  shown  that  the  present  procedure  in  handling  rejec- 
tion cases  is  efficient  and  equitab'e.  The  successful  reforms,  by  means  of  which 
the  rights  of  the  employees  were  fully  and  effectively  protected,  were  accom- 
plished under  a  centralized  administration  vested  with  full  power  and  made 
responsive  to  the  desires  of  the  employees  affected. 

CONCLUSION 

This  union  urges  your  committee  to  disapprove  the  provisions  of  section  201  of 
Senate  bill  55.  Its  enactment  would  result  in  the  stultification  of  one  of  the 
most  promising  developments  which  has  occurred  in  recent  times  in  expansion  of 
constructive,  industrial  democracy.  American  industrial  harmony  can  only  be 
effectively  promoted  by  expending  the  opportunity  for  free  and  voluntary  col- 
lective bargaining  between  employers  and  employees'  representatives.  The  path 
of  progress  in  industrial  relations  must  be  cleared  of  such  obstacles  as  the  pro- 
visions of  this  bill  would  erect.  In  our  own  experience,  this  international  union 
has  successfully  met  its  responsibilities  in  administering  the  employee  welfare 
plan,  described  in  the  foregoing  paragraphs  of  this  statement.  The  manifold 
benefits  which  have  inured  to  the  employees  and  employers  in  our  allied  indus- 
tries would  not  have  been  possible  if  the  provisions  of  the  proposed  bill  had 
prevented  the  adoption  of  the  program.  With  this  object  example  in  mind,  we 
urge  the  disapproval  of  this  section  so  that  the  employees  of  American  industries 
shall  not  be  deprived  of  their  opportunity  to  achieve  for  themselves  and  by 
democratic  processes,  the  manifold  benefits  which  are  inherent  in  employee 
welfare  programs  of  this  kind. 

The  undersigned  union  respectfully  requests  the  Senate  Committee  on  Labor 
and  Public  Welfare  to  appoint  a  special  subcommittee  for  the  purpose  of  making 
a  full  and  complete  investigation  of  the  administration  and  operation  of  the 
Upholsterers'  International  Union  of  North  America  (AFL)  social-security 
program  as  set  forth  in  the  within  statement. 

Respectfully  submitted. 

Sal  B.  Hoffmann, 
President,  Upholsterers'  International  Union  of  North  America,  A.  F.  of  L. 

Mabch  6,  1947. 
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Appendix  A.  Upholsterers  International  Union  Social  Secttrite  Department — 
Financial  Statement,  December  31,  1946 

February  12,  1947. 
Upholsterers  International  Union  of  North  America, 
Social  Security  Department,  Philadelphia,  Pa. 
(Attention  Sal  B.  Hoffman.) 
Gentlemen  :  Pursuant  with  your  request,  we  have  examined  the  accounts  and 
records  of  the  Social  Security  Department,  Upholsterers  International  Union  of 
North  America,  Philadelphia,  Pa.,  for  the  period  July  1,  1916,  to  December  31, 
1946,  and  as  a  result  thereof  have  prepared  the  following  exhibits,  which,  together 
with  the  comments  noted  herein,  comprise  this  report. 

Exhibit  A.  Statement  of  assets,  liabilities,  and  reserves. 
Exhibit  B.  Statement  of  receipts  and  disbursements. 
Exhibit  C.  Statement  of  operations. 

COMMENTS — EXHIBIT  A 

Cash  in  banks — $160.295.S4- — Represents  cash  on  deposit  as  set  forth  in  this 
exhibit.  All  receipts  were  tested  for  audit  purposes  and  disbursements  were 
covered  by  canceled  checks  and  signed  receipted  vouchers.  Bank  statements  were 
reconciled  with  ledger  accounts.  Death  benefit  bank  deposits  are  segregated  to 
cover  the  death  benefit  reserve. 

Furniture  and  fixtures— $10,413.79—  Represents  cost  values  of  $11,820.26;  an 
increase  of  $652.79  during  the  period  reviewed.  Depreciation  reserve  of  10  percent 
per  annum  is  charged  to  operations. 

Loans  receivable — $60,000. — Covers  advances  to  1500  North  Broad  Street  Corp., 
an  increase  of  $15,001  during  the  period  covered. 

Bond — $5,000. — Represents  a  Government  bond  on  which  interest  of  2%  per- 
cent is  earned. 

Reserve — death  benefit  fund — $103,876.72. — Separate  bank  depositories  are 
maintained  to  cover  this  fund.  During  the  audit  period  $23,423  47  was  added  to 
the  previous  reserve  in  order  to  maintain  the  fund  at  40  percent  of  the  current 
year's  retained  premiums  (in  accordance  with  the  officers'  interpretation  of  this 
reserve).  Death  benefits  paid  during  the  6-month  period  totaled  $29,250,  total 
paid  since  inception  of  fund  $72,784.41. 

P.  and  W.  account — $3.953.64- — This  reserve  is  maintained  to  cover  possible 
claims  on  premiums  wholly  retained,  without  reinsurance. 

Surplus — $127.791/29. — As  set  forth  in  exhibit  C,  this  account  shows  an  increase 
for  the  6  months  of  $10,396,  and  for  the  12  months  of  $77,554.40. 

comments — exhibit  b 

This  exhibit  ties  in  the  cash  on  hand,  received,  and  disbursed  during  the  period 
audited.    Details  of  income  and  expense  are  scheduled  in  exhibit  C. 

COMMENTS — EXHIBIT  C 

This  exhibit  sets  forth  the  details  of  operations  for  the  6-month  period  reviewed. 
A  comparison  with  the  two  preceding  6-month  periods  follows : 


Julv  1  to 
Dec.  31, 1945 


Jan.  1  to 
June  30, 1940 


July  1  to 
Dec.  31, 1910 


Premium  receipts 

Paid  reinsurance 

Retained  premium  „ 
Deith  benefit  reserve 

Total  i-icome 

Overhead  net 

Death  .henefit  paid... 
income  to  surplus 


$228, 489. 115 
152,392.40 
76, 090. 65 
14, 374. 78 
61.721.87 
17,755.30 
12,325.00 
31,641.51 


$320, 002.  27 
218,428.29 
108, 233. 98 
18,  509. 00 
89,  721. 98 
27,857.17 
24, 709.  41 
37,158.40 


$456,  285.  03 
304,  .584.  21 
151,701.42 
28, 423. 47 
123. 320. 03 
53, 080. 03 
29, 250. 00 
40, 390. 00 


Your  attention  is  called  to  item  "overhead  net"  of  $53,680.03  during  the  last 
6  months.  In  previous  periods  substantial  refunds  and  reimbursements  were 
received  from  Union  Casualty  Co.,  whereas  during  the  current  period  the  refunds 
were  nominal.  We  are  advised  that  a  refund  credit  will  be  received  from  Occi- 
dental Life  Insurance  Co.  which  will  reduce  this  expense  cost.     Actual  gross 
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overheads  as  set  forth  in  exhibit  C  were  $06,404.74,  compared  to  $46,023.80  for 
the  prior  period. 

Monthly  premiums  receipts  continue  to  increase  as  follows : 


Period 

Gross  pre- 
miums 

Per  month 

Gross  over- 
head 

Percent  of 
receipts 

Apr.  25  to  Dec.  31,  1944 

$134, 523.  59 
427,  450.  64 
782,  947. 90 

$16,815.49 
35, 620.  87 
65,  245. 66 

$25, 059. 76 
57,912.07 
103,  028.  54 

18.6 

Jan.  1  to  Dec.  31,  1945.. 

13.6 

Jan.  1  to  Dec.  31,  1946 

13.2 

We  wish  to  compliment  the  office  and  management  on  the  efficient  manner  of 
operation  and  maintenance  of  records  and  procedure. 
Respectfully, 

Sklar,  Carmosin  &  Co. 
By  M.  Carmosin, 

Certified  Public  Accountant. 

Exhibit  A. — Upholsterers  International   Union   Social   Security  Department — 
Statement  of  Assets,  Liabilities,  and  Surplus,  Dec.  31,  19)6 


ASSETS 

Cash — General  fund  : 

Central  Penn  National  Bank $52,  977.  91 

Bank  of  Toronto 3,441,21 

$56,  419. 12 

Cash — Death  benefit  accounts  : 

Central  Penn  National  Bank 33.  283.  79 

Pennsylvania    Co 3,  755. 13 

Corn  Exchan.ee  National  Bank 289.  01 

Bowery  Savings  Bank 5.000.00 

Dry  Dock  Savings  Institution 7,500.00 

Emigrant  Industrial  Savings  Bank 7,  500.  00 

Dime  S  tvings  Bank  of  Brooklyn 7,  500.  00 

Franklin  Savings  &  Loan  Association 7,  500.  00 

Long  Island  City  Savings  Bank 7,  500.  00 

Roosevelt  Savings  Bank 7,  500.  00 

Manhattan  Savings  Bank 7,  500.  00 

Union  Square  Savings  Bank 7,  500.  00 

Bank   of  Toronto 1,  548.  79 

103,  876.  72 

Total    cash 160,  295.  84 

Furniture  and  fixtures 11,820.26 

Reserve  for  depreciation 1,  406.  47 

Book  value 10,413.  79 

Other  assets : 

Loan  receivable 60,000.00 

Government  bond 5,  000.  00 

Return  checks 51.  02 

Occident  Life  Insurance — Exchange  item 160.  00 

65,  211.  02 

Total   assets 235,920.  65 

LIABILITIES,   RESERVES   &   SURPLUS 

Liabilities:  Withholding  tax 296.00 

Reserves : 

Death  benefit  fund $193,  876.  72 

P.  and  W.  account 3,  953.  64 

107,  830.  36 

Surplus : 

Dec.    31,    1945 50,239.89 

Increase :  Jan.  1.  1946-June  30,  1946 $37, 158.  40 

July  1,  1946— Dec.  31,  1946 40,  396.  00 

77,  554.  40 

Dec.  31,  1946 127,  794.  29 

Liabilities,  Reserves  and  surplus 235,  920.  65 
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Exhibit  B. — Upholsterers  International  Union  Social  security  department,  state- 
ment of  receipts  and  disbursements,  Jan.  1,  19Jf6-Dec.  31,  19Jf6 


0  months  ended  Dec.  31, 
1946 


Year  ended  Dec.  31.  1940 


Cash  in  bank,  Jan.  1,  1946. 


RECETPTS 

Premiums: 

Occidental 

Union  Casualty. __ 

Death  Benefit  Reserve 

Associated  Hospitalization. . 
Administrative 


$302,  595.  46 


28, 423. 47 

1.988.75 

123,277.95 


Total  premiums. 
Other  income: 

P.  &  W.  account... 

Bond  interest  

Canadian  discount. 


2, 052.  53 

62.50 

i  14*42 


Other  receipts: 

Upholsterers  International  Union  photographic 

material  

Union  Casualty — Overhead 

Occidental — Office  expense 


41.08 

2,118.22 

565. 41 


Exchange: 

K.  G.  checks 

Salary  deductions,  withholding  tax. 

Loan  repaid 

Exchange— Occidental  Life 


Total  receipts 

Total  cash  available . 


DISBURSEMENTS 


Occidental  Life  Insurance.. 
Associated  Hospitalization. 
Union  Casualty  Co 


P.  and  W.  claims 

Death  benefits  paid 

Bonds  ...  

Exchange: 

N.  G.  checks 

Withholding  tax 

Loans 

Exchange — Occidental. 


Furniture  and  equipment 

Salaries — Exhibit  C 

Board  of  trustees  expense — Exhibit  C 

Administrative  expense — Exhibit  C 

Union  Casualty — examination  and  investigation 

Insurance 

Office  expense — Exhibit  C 

Legal  expense 

Servi  e  and  investigation 

Social-security  taxes * 

Upholsterers   International    Union   social   security 

premiums 

Audit.. 

Advertising 

Service  education  and  promotion 


Total  disbursements. 
Balance  in  banks 


1,319.16 
1,524.60 


240.  00 


302,601.06 
1,988.75 


1,370.18 

1,471.40 

15,000.00 

40C.  00 


$104,763.76 


2, 724.  71 


3, 083.  76 


568, 958. 47 


304,  589.  81 
"  29,250.00 


18,241.58 

652.  79 

22,021.33 

4,  672.  09 

1,494.11 

12.00 

33.  75 

8, 631.  66 

500.00 

6, 010.  85 

723.76 

463.85 

150.00 

917.  50 

10,  297.  55 


40S,  662.  63 


160, 295. 84 


$343,  730.  26 

177,  534. 68 

46.  932.  47 

1,988.75 

212.701.74 


2, 640. 69 
62.50 
226.77 


41.08 

20, 884. 85 

565.  41 


1.334.51 

2,  639.  30 

10,  000  00 

240.00 


343,  730.  26 

1,988.75 

177,  534.  68 


1. 377. 43 

2,  580.  00 

55, 000.  0(. 

400.  00 


$87, 796. 34 


782, 947. ! 


2, 929.  96 


21,491.34 


14,213.81 
821,583.01 


909. 379.  35 


523. 253.  69 

242.  65 

53. 959. 41 

5, 000. 00 


59, 357. 43 

5, 165.  53 

40, 600.  81 

6,  242. 38 

2, 683.  99 

12.00 

295.  71 

17, 047. 94 

1, 995.  89 

10,  778. 94 

1,443.85 

858.  26 

300. 00 
1,817.50 
18, 027.  53 

749. 083.  51 

16C,  295. 84 


1  In  red. 
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Exhibit  C. — Upholsterers  International  Union  social  security  department,  state- 
ment Of  operations.  12  months  ended  !><<■.  31,  19Jt6 


6  months  ended  Dec.  31, 
1946 

Year  ended  Dec.  31,  1946 

* 

$456,  285. 63 
304,  584.  21 

$294.  08 

1,855.00 

2,  650.  00 

2,  661.  08 

■     18,  258.  65 

1,  920.  00 

2,  872.  00 
6,950.00 
2,  840.  00 

300.  00 

$782,  947. 90 

523,  253.  69 

Premiums  retained  by  Upholsterers  Interna- 

151.701.42 
28,  423.  47 

123,  277.  95 

62.50 

«  14. 42 

259, 684.  21 

46,  932. 47 

212,  761.  74 

62.  50 

226. 77 

123,326.03 

213, 051. 01 

OVERHEADS 

Salaries: 

22.  021.  33 

4, 672. 09 
1,494.  11 

8,  631. 66 

12.00 

33.75 

500.  00 

6.  Olfr  85 

1,187.61 

150.00 

917.  50 

10.  297.  55 

476.  29 

$980.  00 
1,370.00 

1,  242.  95 
9,  892.  38 

856.  00 

2,  200.  00 

3,  750.  00 
1.  530.  00 

200.  00 

1,  865. 81 
957.  00 

1.  420.  77 
428.  51 

1,  042.  00 
452. 11 

Leg,il ..    

Claims.  _     _     __  __  __ 

President 

40, 600. 81 

Board  of  trustees: 

2,  640. 81 

1,  149.  50 

1,  502.  00 

950.  01 

Mileage 

6,  242. 38 

Administrative: 

2.  008. 00 
675.  99 

2, 683. 99 

Office  expense: 

Postage 

1,  867. 15 

33.  03 

1.355.10 

244.  51 

1,308.27 

254.  00 

195.76 

32.  00 

2,  800.  00 

3,011.47 
33.03 

3,  277.  55 
244.  51 

1.  988.  83 
462.  67 
472.  15 
297.  64 

5,  200.  00 
698.  08 

1,362.01 

Telephone 

Rent - - 

541.84 

17. 047.  94 

12.00 

295. 71 

1, 995. 89 

10,  778. 94 

2, 302. 11 

300.  00 

Union  Casualty — Examination  and  investment 

Insurance  ...  

Legal  expense. ..  .  

Service  and  investigation 

Social  security  and  Upholsterers  International  Union 

premiums 

Audit                            

1, 817.  50 

18, 027.  53 

923. 74 

Total  overhead 

56,  404.  74 
2,  724. 71 

103, 028.  54 
21,  491.  34 

53,  680.  03 

81.  537.  20 

69. 646. 00 
29,  250. 00 

131,513.81 

53,  959. 41 

40, 396. 00 

77,  554. 40 

1  In  red. 
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Classification 

Cases 

Total 
costs 

Days 

Average 

cost  per 

case 

Sick 

Hospital 

Medical 

15 

209 

2 

"    2 

12 

43 

32 

7 

2 

8 

2 

1 

5 

7 

20 

1 

17 

3 

1 

11 

1 

17 

34 

27 

4 

o 

3 
64 
15 
17 
38 
17 

S 

1 

5 
27 

fi 
13 

2 
10 

7 

2 
11 
10 

8 
252 
12 
28 
11 

7 
38 
10 
21 
18 

9 

$1,952.70 

25.  059.  89 

3. 107.  20 

1. 109.  86 

2.  365.  46 

9.  705.  90 

5,  960.  68 

443.  17 

85.69 

2.  856.  64 

14(144 

98.32 

651.06 

513.68 

1.  554.  <',S 

2.  088.  s; 

2.  956. 09 
212.  91 
154.80 

1.  404.  94 

132.  75 

5.  322.  7S 

5.  053.  67 
4.  655.  38 

796.  71 

131.84 

201.69 

25  385.  21 

6.  220.  80 

1.  953.  32 
12.  802  94 

3.  220.  04 

2.  024.  33 
1.  937.  05 
3. 099.  81 
1.937.05 

120.59 
952.  22 
157.06 

1.  320.  27 
454.  01 
439.  30 

2.  573.  19 

1.  437.  76 
1,986.66 

23.  232.  77 

2.  297.  90 
6.  065.  59 

771.61 

32a  80 

1.  598.  58 
263.  19 

4.  750.  26 
4,  613.  41 
1.331.51 

315 

6.  267 

486 

374 

649 

1.671 

1.313 

160 

21 
520 

18 

16 
146 
148 
353 
358 
719 

35 

30 
247 

59 

1,218 

1.199 

868 

157 

48 

107 

5.361 

1.311 

365 

2.000 

749 

519 

15 
185 
4iV4 

29 
335 

43 
219 

60 
405 
523 
420 
282 
6,964 
371 
1,  303 
186 

40 
210 

78 

1,094 

855 

191 

42 
385 

60 
761 

$130.  19 

119.90 

553.  60 

50 

14 

375  H 

83 

50 

78 

19 

202 

3 

50 

554.  93 

197.12 

225.  72 

186.  27 

63.31 

42.85 

Cancer 

116 

7 

2 

20 

357.  OS 

70.22 

98.32 

Colitis .     

41 
14 
37 

130.  21 

73.38 

Cyst    _ 

44 

77.  73 

2. 088.  85 

107 

2 

10 
3S 

173.  89 

Diabetes ._         _.    ._  .    

27 
~4 
66 

70.97 

Ear : 

154.  80 

Eye 

127.  72 

132.  75 

Gal!  bladder 

105 
110 
145H 
27 

170 
141 
140 

313.  10 

14S.  .',4 

172.  42 

Goiter..  .  .. 

199. 18 

Goit     ..                       

65.  92 

11 
639 

84 
26 
26 
45 
IS 

67.  23 

Heart 

438 

103 

427 

396.  64 

411.72 

Hemorrhoids ..  _.  

11  (.  90 

336.  92 

189.  11 

263.04 

19.50 

108 
43 

26 

46 
5 
8 
2 

22 

619.96 

71.74 

20.10 

73.25 

132.  63 

Neuritis _ 

21 
9 

132.  63 

64.  06 

27 
85 

2!9. 65 

125 

69 

137 

268 

8 

128 

8 

12 

23^ 

1 
160 
145 
23 

233.  0", 

143.  78 

Prostate 

15 

765 

58 

191 
18 
10 

250.  14 

112.03 

191.49 

21  >.  63 

70.  15 

Throat  

4ii.  97 

42.07 

9 
45 

89 

2  \.  32 

226.20 

256.  30 

147. 95 

Total  : 

1,155 

195,027.62 

42,  403 

3,918 

4.207 

168.  85 

Statement  of  International  Federation  of  Technical  Engineers,  Architects 
and  Draftsmen's  Unions 

Submitted  re:  Senate  Bill  360. 

To:  Senate  Committee  on  Labor  and  Public  Welfare. 

Our  remarks  do  not  ignore  comments  of  otber  labor  representatives  on  the 
proposed  bill  S.  360,  but  rather  do  we  indicate  our  agreement  with  them.  To 
be  brief  though,  and  not  to  repeat  their  arguments,  we  direct  our  full  atten- 
tion to  the  specific  portions  of  the  bill  dealing  with  the  professional  employee 
(pp.  4,  5,  and  lines  6  and  7,  p.  10,  of  the  bill). 

We  cannot  improve  upon  the  analysis  made  by  Mr.  Paul  M.  Herzog  of  this 
point,  and  take  the  liberty  of  quoting  his  brief  statement  concerning  it : 

"The  second  change  would  force  'professional'  employees  into  a  unit  of  their 
own,  whether  they  desired  it  or  not  and  whether  there  were  one  or  100  pro- 


LABOR  RELATIONS  PROGRAM  2211 

\ 

fessional  employees  involved.  Such  a  rigid  and  arbitrary  departmentalization 
does  not  seem  warranted.  This  amendment  does  not  even  permit  the  Board 
(as  does  the  craft  amendment)  to  poll  professional  employees  to  determine 
whether  or  not  they  desire  to  bargain  separately.  That  has  actually  been 
our  practice  in  most  such  situations,  except  where  we  use  our  discretion  to 
segregate  them.  The  Board  has  very  rarely  merged  real  professionals  in  the 
same  unit  with  other  employees.  (See  Matter  of  Hudson  Motor  Cur  Co.,  45 
N.  r,.  R.  R.  55;  Matter  of  Link-Belt  Co.,  64  N.  L.  R.  B.  1095;  Matter  of  Southern 
California  Oas  Co.,  65  N.  L.  R.  B.  543;  Matter  of  Consolidated  Vultee  Aircraft 
Cori).,  0D  N.  L.  R.  B.  860.)" 

The  professional  employee  may  now  unite  with  his  fellow  employees  in  a 
proper  unit  or  may  be  excluded  from  an  improper  unit.  The  carpenter  has 
his  helper,  and  both  are  represented  by  the  same  organization.  Engineers 
(professional  men)  have  assistants  who  may  be  junior  or  nonprofessional 
employees,  with  or  without  university  training.  The  proposal  would  unite 
the  engineer  with  his  university-trained  assistant  into  one  class  but  would 
deny  to  his  nonprofessional  assistant  the  right  to  representation  by  the  same 
organization.    The  desires  of  the  people  are  ignored. 

The  nonprofessional  assistant  who  may  have  all  the  latent  abilities  of  the 
professional  man  or  his  university-trained  assistant  would  be  relegated  by 
the  bill  to  another  unit.  By  so  doing  you  lend  strength  to  the  efforts  of  those 
who  would  deny  the  man  who  lacks  the  formal  education  an  opportunity  to 
elevate  himself  into  the  so-called  professional  ranks.  May  the  da(y  never 
arrive  when,  by  means  of  legislation,  you  stifle  a  Fulton,  an  Edison,  or  an 
Einstein  from  rising  above  the  ranks  of  mediocrity.  The  proposal  attempts  to 
legislate  into  existence  a  caste  system  and  appears  to  attempt  to  set  the 
standard  of  our  economic  life  by  the  possession  of  a  diploma. 

Throughout  the  United  States  local  units  of  our  organization  are  composed  of 
professional  as  well  as  nonprofessional  people.  This  is  the  result  of  the  choice 
of  both  of  these  groups.  The  one  lends  the  strength  of  his  numbers ;  the  other 
the  experience  and  weight  of  his  added  years  of  training  These  men  are  work- 
ing in  one  field  of  endeavor.  Their  tasks,  duties,  problems  are  alike — one  a 
little  lower  in  the  scale,  the  other  a  little  higher ;  but  still  the  same  task — 
engineering  work.  We  see  their  problems  economically  as  one — the  unified  ad- 
vancement of  the  entire  order,  from  the  bottom  of  the  scale,  the  rodman  or  tracer, 
to  the  top  of  the  scale,  the  designer  or  professional  engineer.  No  line  of  cleavage 
can  be  set  into  their  ranks  so  as  to  elevate  the  one  or  lower  the  other.  They  must 
advance  as  a  unit. 

We  point  to  many  places :  Boston,  New  York,  Washington,  Chicago,  Milwaukee, 
St.  Paul,  Houston,  Los  Angeles,  an  Francisco,  Tacoma,  and  Seattle,  where  these 
men — professional  and  nonprofessional — are  working  out  their  joint  economic 
destiny  in  successful,  growing  organizations  of  combined  membership.  Further, 
we  suggest  a  check  of  the  records  of  NLRB  elections,  some  of  those  taken  years 
after  recognition  was  first  accorded  the  unit,  and  you  will  see  votes  of  over  10  to  1 
in  favor  of  this  type  of  organization. 

We  say  the  sponsors  of  this  proposal  are' not  sincere.  The  professional  organi- 
zations who  sponsor  the  legislation  have  not  dealt  with  the  economic  prob'ems 
of  either  the  professional  or  nonprofessional  man  except  by  aiding  his  individual 
educational  advancement.  It  is  commendable,  but  not  enough.  Those  efforts 
must  be  supplemented  by  organizations — unions,  if  you  will — who  are  treating 
the  economic  problems  of  these  people  from  the  standpoint,  not  of  the  individual, 
but  from  the  standpoint  of  the  group.  The  professional  societies'  spokesmen, 
their  policy,  and  their  direction  come  from  the  employing  engineer,  the  con- 
sultant— the  employer  who  seeks  to  create  class  legislation  and  by  such  process 
divide  the  ranks  of  these  men  and  conquer.  In  short,  we  say  that  if  this  proposal 
is  enacted  into  law,  it  signs  the  economic  death  warrant  for  engineers  and 
engineering  employees. 

Statement  of  Harry  P.  Jeffrey,  Counsel,  Foremen's  League  for  Education  and 

Association 

To  the  Chairman  and  Members  of  the  Senate  Committee  on  Labor  and  Public 
Welfare: 

The  Foremen's  League  for  Education  and  Association  is  a  nonprofit  corpora- 
tion organized  under  the  laws  of  the  State  of  Ohio  some  2  years  ago.  Its  pur- 
pose is  to  foster  proficiency  in  foremanship  through  education,  literature,  and 
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association.  It  is  supported  by  American  industry  of  all  types  and  from  all 
parts  of  the  country.  Its  members  believe  that  foremen  are  a  part  of  manage- 
ment and  that  their  own  best  interests,  as  well  as  those  of  industry  at  large,  are 
best,  served  by  maintaining  this  relationship  rather  than  through  unionization 
for  collective  bargaining  purposes. 

The  number  of  foremen  and  supervisory  employees  in  this  country  has  been 
variously  estimated  at  between  two  and  three  million.  In  a  recent  appearance 
before  this  committee,  the  president  of  the  Foremen's  Association  of  America 
made  an  appeal  "on  behalf  of  the  3,000,000  supervisory  employees."  By  whose 
authority  does  this  gentleman  presume  to  speak  for  this  vast  number  of  men 
and  women  in  American  industry?  By  his  own  statement,  his  organization 
represents  but  33,000.  By  his  own  statement,  his  organization  has  been  in 
existence  less  than  6  years. 

The  National  Association  of  Foremen  has  been  in  existence  for  more  than  20 
years.  It  has  a  present  membership  slightly  in  excess  of  25,000  in  more  than 
90  industrial  cities  and  in  33  States.  According  to  the  constitution  of  this  or- 
ganization, its  purpose  is  "to  increase  the  quality  of  foremanship  by  education 
and  to  raise  the  standards  and  promote  the  appreciation  of  foremanship."  Ar- 
ticle II,  section  3c  of  its  constitution  provides  as  follows: 

"No  individual  member  of  the  association  or  organization  affiliate  of  the  asso- 
ciation may  retain  such  allegiance,  and  no  affiliation  shall  be  granted  to  any 
individual  or  organization  which  in  any  manner  participates  in  a  labor  con- 
troversy as  a  collective-bargaining  agent." 

This  is  the  creed  of  a  large  segment  of  supervisory  employees  in  American 
industry  who  believe  that  their  own  best  interests  are  served  by  retaining  their 
individuality  and  by  dealing  directly  with  higher  levels  of  management. 

In  1944  a  national  poll  was  conducted  among  foremen  by  Dr.  Claude  Robinson, 
of  Opinion  Research  Corp.,  of  Princeton,  N.  J.  This  poll  revealed  that  only  13 
percent  of  the  foremen  contacted  either  belonged  to  a  union  or  were  interested 
in  joining  a  union. 

POSITION  OF  FOREMEN    IN  INDUSTRY 

When  a  man  is  promoted  from  production  worker  to  foreman,  he  becomes  a 
representative  of  management,  a  part  of  management.  He  represents  manage- 
ment at  its  initial  point  of  contact  with  the  worker.  He  is  the  keyman  in  suc- 
cessful management.  Depending  upon  the  type  and  size  of  the  business,  between 
70  and  80  percent  of  all  negotiations  by  management  with  the  rank-and-file 
workman  or  the  union  shop  steward  are  conducted  by  the  foreman.  Tins  has 
been  the  traditional  position  of  the  foreman  in  American  industry.  It  is  his 
position  today. 

In  1945  a  special  panel,  headed  by  Mr.  Sumner  H.  S'ichter,  reported  to  the 
National  War  Labor  Board  on  its  findings  concerning  dispute  cases  involving 
unions  representing  foremen  and  other  supervisory  employees.  In  commenting 
upon  the  position  of  foremen  in  certain  large  mass-production  industries,  the 
panel  found  as  follows : 

"These  trends  do  not  mean  that  the  foreman's  job  is  becoming  less  exacting 
or  that  it  can  be  filled  by  less  competent  people.  On  the  contrary,  the  need  for 
able  men  in  the  posts  of  foremen  seems  to  be  growing.  The  foreman  may  be 
given  more  and  more  ready-made  policies  to  execute,  more  and  more  standard  . 
practices  to  observe  in  executing  them,  and  more  and  more  help  from  a  variety 
of  service  departments,  but  he  is  also  held  to  higher  and  higher  standards  in 
meeting  production  schedules,  in  maintaining  standards  of  quality,  and  in  deal- 
ing with  personnel.  Furthermore,  higher  management  cannot  escape  dependence 
upon  the  foreman's  knowledge  of  men  and  conditions  and  upon  the  wisdom  and 
fairness  of  the  foreman's  judgment.  On  many  matters  the  foreman  may  only 
recommend  action,  but  his  recommendations  must  usually  be  accepted  by  superiors 
who  know  too  little  about  the  circumstances  of  specific  cases  to  reject  the  fore- 
man's recommendation.  Hence  no  matter  how  well  conceived  the  company's 
production  and  labor  policies  may  be  at  the  top,  they  are  in  fact  no  better  than 
they  become  at  the  hands  of  the  foremen  who  execute  them." 

Upon  this  position,  both  in  large  scale  mass  production  industries  and  else- 
where, is  predicated  the  rewards,  privileges,  and  prestige  of  foremanship.  It 
Is  the  immediate  goal  of  the  worker  with  ambition,  initiative,  and  ability. 

The  foreman  must  remain  an  individual  responsible  to  his  employer  or  higher 
levels  of  management  and  to  no  other  group  or  organization.  If  his  allegiance 
and  loyalty  are  divided,  his  ability  to  represent  his  employer  is  lost.  A  foreman 
cannot  maintain  discipline  over  and  obtain  efficient  production  from  those  work- 
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ing  under  his  direction  and,  simultaneously,  be  subject  to  disciplinary  action  by 
any  individual  or  group  other  than  his  employer  or  higher  levels  of  management 
representing  the  company  by  which  he  is  employed.  Any  limitation  or  weaken- 
ing of  the  sole  responsibility  of  foremen  to  employers  must  result  in  the  destruc- 
tion of  the  value  and,  therefore,  the  rewards  of  the  position. 

HISTORY  OF  FOREMEN   ORGANIZATION 

In  1935,  the  National  Labor  Relations  Act  was  passed  by  the  Congress.  Its 
recited  purpose  was  to  diminish  the  causes  of  labor  disputes  burdening  or  ob- 
structing interstate  and  foreign  commerce.  An  examination  of  the  debates 
and  proceedings  in  both  Houses  of  Congress  during  the  enactment  of  this  legisla- 
tion is  bare  of  any  direct  reference  to  foreman  and  supervisory  employees.  In 
the  year  1935  foremen's  organizations  for  collective  bargaining  purposes  or  fore- 
men's unions  were  practically  nonexistent,  and  even  more  important,  they  were 
not  the  causes  of  labor  disputes  burdening  or  obstructing  interstate  and  foreign 
commerce.  For  a  period  of  almost  7  years  after  this  legislation  was  enacted 
and  the  National  Labor  Relations  Board  was  created,  no  case  involving  the 
unionization  of  foremen  for  collective-bargaining  purposes  was  brought  before 
the  Board.  In  other  words,  the  National  Labor  Relations  Board  had  functioned 
for  a  period  of  almost  7  years  before  it  was  suggested  that  the  act  was  intended 
to  include  foremen  and  supervisory  employees  within  the  definition  of  "employee" 
as  defined  in  the  act. 

In  1941,  the  Board  certified  unions  as  the  exclusive  representatives  of  fore- 
men under  the  act.  In  1943,  it  reversed  itself,  holding  several  times  that  union- 
izing foremen  was  bad  for  industry,  bad  for  the  rank  and  file  worker,  and  bad 
for  the  foremen  themselves.  But  2  years  later,  the  Board  did  another  about 
face  in  the  Packard  Motor  Car  Co.  case.  Here  the  Board  found  foremen  to  be 
an  appropriate  unit  for  collective  bargaining  purposes  on  the  ground  that  these 
particular  foremen  exercised  but  limited  authority.  Still  later,  this  reasoning 
was  abandoned  and.  in  the  L.  A.  Young  Spring  &  Wire  Corp.  case,  the  Board 
held  the  foreman  to  be  an  appropriate  unit  for  collective  bargaining  purposes  re- 
gardless of  the  amount  of  authority  exercised.  Finally,  in  the  Jones  and  Laugh- 
lin  Steel  Corp.  case,  the  Board  opened  the  door  completely  and  recognized  a  fore- 
man's union  without  limitation  and  whether  or  not  such  a  union  was  affiliated 
with  the  parent  organization  to  which  the  men  working  under  their  direction 
belonged. 

As  pointed  out  in  the  Slichter  report,  the  organization  of  foremen  for  collec- 
tive bargaining  purposes  was  in  large  part  the  result  of  maladjustments  in  in- 
dustry resulting  from  production  for  war  and  the  vaccilating  decisions  of  the 
National  Labor  Relations  Board  on  the  question  involved. 

THE  ISSUE 

The  issue  is  fundamental.  The  question  is  not  what  union  foremen  shall 
join,  but  whether  they  shall  join  any  union.  The  question  is  whether  manage- 
ment shall  be  forced  to  bargain  collectively  with  any  part  or  segment  of  itself. 

The  answer  does  not  lie  in  the  creation  of  so-called  independent  unions,  nor 
in  having  foremen  affiliated  with  the  AFL  while  the  men  working  under  them 
are  affiliated  with  the  CIO  and  vice  versa.  The  answer  and  the  only  answer,  if 
foremen  are  to  remain  foremen  and  retain  the  existing  power,  authority,  and 
benefits  of  that  position,  is  for  them  to  remain  individuals  solely  and  directly 
responsible  to  their  employers  and  higher  levels  of  management. 

That  foremen  are  a  part  of  management  is  conceded  by  all  parties  interested 
in  this  problem.  The  decisions  of  the  National  Labor  Relations  Board,  both 
majority  and  minority,  are  replete  with  references  to  the  management  func- 
tions of  a  foreman.  The  Board  repeatedly  has  held  the  employer  responsible  for 
the  acts  of  his  foremen  and  has  penalized  the  employer  for  those  acts.  As  we 
read  the  testimony  of  the  Hon.  Paul  Herzog,  Chairman  of  the  National  Labor  Re- 
lations Board,  in  his  recent  appearance  before  the  Senate  Committee  on  Labor 
and  Education,  he  carefully  refrained  from  advocating  the  policy  to  be  adopted 
and  gave  full  recognition  to  the  management  functions  of  the  foremen. 

The  president  of  the  foremen's  union,  the  Foremen's  Association  of  America, 
in  his  testimony  before  the  Senate  committee,  on  page  2386,  answered  as  fol- 
lows: 
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"Senator  Ellender.  Yes.  As  a  matter  of  fact,  don't. they  really  represent  the 
interests  of  management? 

"Mr.  Keys.  You  are  referring  to  supervisory  employees? 

"Senator  Ellender.  Yes. 

"Mr.  Keys.  Generally  speaking,  they  do;  yes.  They  are  management's  repre- 
sentatives." 

The  issue  presented  in  the  Packard  Motor  Car  Co.  case  is  pending  before  the 
United  States  Supreme  Court  at  this  writing.  But  the  final  answer  must  be 
written  by  the  Congress,  bolh  because  of  the  narrow  limitations  presented  by  that 
particular  case  to  the  Court  and  because  the  ultimate  question  affects  our  entire 
economy  and  therefore  the  welfare  of  the  whole  people. 

WHY  FOREMEN   SHOULD  NOT  BE  ORGANIZED 

The  unionization  of  foremen  for  collective-bargaining  purposes  is  not  in  the 
interest  of  the  foreman  himself.  When  foremen  are  organized  into  groups  for 
collective-bargaining  purposes,  it  is  useless  to  blink  at  the  fact  that  they  thereby 
lose  their  individuality.  They  must  conform  to  the  pattern  established  by  the 
union  organization  which  bargains  for  them.  The  foreman  no  longer  is  rewarded 
and  promoted  on  the  basis  of  his  individual  initiative  and  ability.  On  the  con- 
trary, he  becomes  a  number  bound  by  seniority.  Leaders  of  foremen's  unions 
have  admitted  repeatedly,  both  in  hearings  before  the  NLRB  and  elsewhere,  that 
their  goal  is  to  establish  a  uniform  pattern  in  a  given  plant  with  all  foremen 
exercising  relatively  similar  authority  both  as  to  area  of  supervision  and  number 
of  men  under  their  direction.  The  unionized  foreman  may  obtain  greater  secu- 
rity in  some  industries  for  a  short  period  of  time,  but  in  turn  he  necessarily 
forfeits  his  individual  rights,  privileges,  and  opportunities  for  promotion  on  the 
basis  of  merit. 

From  the  standpoint  of  the  employer,  the  unionization  of  foremen  destroys  the 
worth  of  foremanship.  The  foreman  cannot  exercise  management  functions  and 
simultaneously  be  responsible  to  any  individual  or  group  other,  than  his  em- 
ployer. Experience  in  recent  years  has  proved  this  to  be  true.  A  representative 
of  the  Jones  &  Laughlin  Steel  Corp.,  recently  testified  before  the  Senate  Labor 
Committee  and  offered  evidence  showing  the  reduction  in  efficiency  and  produc- 
tion which  has  taken  place  in  plants  where  foremen  are  organized  and  are 
beholden  to  their  union  leaders  rather  than  higher  levels  of  management  in  the 
plant  in  which  they  are  working. 

The  testimony  of  Gen.  H.  H.  Arnold,  before  the  House  Military  Affairs  Com- 
mittee, in  1943,  epitomizes  this  result.  Far  from  diminishing  the  causes  of  labor 
disputes,  the  "work  stoppage"  of  foremen  organized  for  collective-bargaining 
purposes  and  exercising  collective-bargaining  rights  in  the  Detroit  industrial 
area  brought  the  production  of  essential  war  materials  to  a  standstill.  This 
was  the  result  predicted  by  the  Hon.  Gerard  Reilly,  former  member  of  the  Na- 
tional Labor  Relations  Board,  in  his  series  of  dissenting  opinions  when  the  major- 
ity of  the  Board  recognized  foremen  for  collective-bargaining  purposes.  This 
result  must  and  will  continue  so  long  as  any  segment  of  management  is  respon- 
sible to  any  authority  other  than  higher  levels  of  management. 

PROPOSED   LEGISLATION 

Under  the  provisions  of  section  202  of  S.  55  and  section  2  of  S.  360,  the  problem 
is  completely  answered.  There  is  no  element  of  force  or  compulsion.  This  pro- 
posed legislation  simply  removes  foremen  and  supervisory  employes,  as  therein 
defined,  from  the  provisions  of  the  National  Labor  Relations  Act.  Section  c  of 
the  former  measure  provides  : 

"Nothing  herein  shall  prohibit  any  individual  employed  as  a  supervisor  from 
becoming  or  remaining  a  member  of  a  labor  organization." 

We  recognize  that  historically  and  as  a  result  of  years  of  experience,  certain 
foremen  are  and  have  been  directly  affiliated  with  production  workers'  units. 
This  is  especially  true  in  some  crafts  where  on  one  job  and  at  one  time  a  man 
may  be  assigned  the  duties  of  a  foreman,  while  the  next  week  and  on  another 
job  he  may  be  functioning  as  a  rank  and  file  workman. 

Moreover,  when  a  man  leaves  the  worker's  ranks  and  accepts  the  position  of 
a  foreman,  he  does  so  voluntarily.  He  becomes  a  part  of  management  because  of 
the  financial  rewards,  the  prestige,  and  the  working  conditions  which  that  posi- 
tion affords.  If  he  finds  himself  unsuited  to  the  responsibilities  of  foremanship, 
or  if  thixmgh  economic  conditions  beyond  his  control,  he  reverts  to  the  ranks  of 
the  worker,  his  right  to  affiliate  with  a  union  it  in  no  way  abridged. 
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SUMMARY 

The  issue  was  well  summarized  in  an  address  by  Senator  Joseph  H.  Ball  to 
foremen  of  the  Island  Creek  Coal  Co.,  in  November  1946,  as  follows : 

"It  seems  to  me  that  the  basic  fallacy  in  foremen  attempting  to  organize  and 
bargain  collectively  is  that  they  are  trying  actually,  in  the  final  analysis,  to  dodge 
the  responsibilities  and  the  risks  that  must  go  along  with  the  additional  rights 
and  privileges  and  benefits  which  they  enjoy  as  foremen.  I  don't  think  they  can 
do  it  for  very  long." 

Again  the  issue  is  not  what  union  foremen  shall  join  but  whether  they  shall 
join  any  union.  If  foremen  are  to  remain  a  part  of  management  and  be  entitled 
to  the  rewards  of  that  position,  they  must  remain  individuals  responsible  solely 
to  higher  levels  of  management  and  to  no  other  individual  or  group.  Legislation 
now  pending  in  the  Congress  covering  this  issue  must  be  enacted  in  the  interest 
of  the  foreman  himself,  industry  as  a  whole,  and  the  general  public. 

Respectfully  submitted. 

Foremen's  League  for  Education  and  Association,  Dayton,  Ohio, 
By  Harry  P.  Jeffrey,  Counsel. 


Letter  of  Theodobe  R.  Iserman,  Attorney  at  Law 

Rathbone,  Perry,  Kelley  &  Drye, 

New  York  4,  March  15,  1947. 

Hon.  Robert  A.  Taft, 

Chairman,  Committee  on  Labor  and  Public  Welfare, 
United  States  Senate,  Washington,  D.  C. 

Dear  Sir  :  In  its  "Statement  Concerning  Testimony  Given  Before  Senate  Com- 
mittee on  Labor  and  Public  Welfare,"  filed  with  your  committee  on  or  about 
March  5,  1947,  the  National  Labor  Relations  Board  undertakes  to  answer  certain 
comments  of  witnesses,  including  myself,  before  your  committee. 

In  its  answer,  the  Board  leans  heavily  upon  three  cases  it  decided  after  I 
made  my  statement.  It  leans  also  upon  seemingly  reasonable  statements  of 
policy  in  its  annual  reports,  without  calling  the  committee's  attention  to  cases 
that  conflict  with  these  statements  of  policy.  Some  statements  in  the  Board's 
answer  reflect  a  surprising  lack  of  familiarity  with  the  Board's  own  decisions, 
and  therefore,  are  necessarily  misleading  to  the  committee. 

I  respectfully  request  that  you  make  this  letter,  in  reply  to  the  Board's 
answer,  a  part  of  your  record. 

1.  On  page  3  of  its  answer,  the  Board  would  make  it  appear  that  I  cited 
Matter  of  Wells,  Inc.,  (68  N.  L.  R.  B.  545),  in  support  of  my  saying  that  a  "fore- 
man's misusing  his  power  and  authority  as  a  foreman  to  'interfere  with,  restrain 
or  coerce'  employees  under  him  once  was  a  cardinal  sin  in  the  eyes  of  the  Board," 
but  that  "he  may  now  force  his  men  into  his  own  union  or  into  a  union  he  favors" 
and  "the  Board  will  protect  him  in  what  he  does." 

I  did  not  cite  the  Wells  case  in  support  of  this  statement.  I  did  cite  Matter 
of  Jones  &  LaughUn  Steel  Corporation,  6G  N.  L.  R.  B.  386  (1946)  and  Matter  of 
B.  F.  Goodrich  Company,  G4  N.  L.  R.  B  1303  (1945),  which,  follows  Matter  of 
R.  R.  Donnelley  and  Sons  Company.  60  N.  L.  R.  B.  635  (1945)  (statement,  p.  76). 
The  Goodrich  case  (pp.  1307-8)  holds  squarely  that  where  supervisors  "exercise 
their  undoubted  right,  as  employees,  to  campaign  among  (their  subordinates) 
for  or  against  a  labor  organization  which  is  seeking  their  adherence  in  the  same 
unit  as  (such  subordinates),  any  statements  which  they  may  make  in  that  capa- 
city, whether  friendly  or  hostile,  are  expressions  of  their  personal  opinion  which 
may  not,  without  more,  reasonably  be  regarded  by  their  (subordinates)  as 
coercive  conduct  attributable  to  the  employer,"  and  the  Donnelley  case  (p.  638) 
that  foremen  have  in  these  circumstances  "the  same  freedom  of  action  as  all  other 
employees  with  respect  to  joining  or  not  joining  unions  and  expressing  opinions 
on  the  subject." 

In  the  Jones  &  Laughlin  case,  in  answer  to  the  argument  that  this  new  policy 
of  the  Board  impaired  the  organizing  and  bargaining  rights  of  the  great  mass 
of  workers  whom  the  act  was  designed  to  protect,  the  Board  said  in  effect  that 
even  when  the  same  union  seeks  to  represent  both  foremen  and  workers,  "con- 
cern as  to  what  is  best  for  industry  or  even  for  employees"  is  irrelevant  (p.  399). 

These  rulings  clearly  hold  that  foremen  now  may  do  exactly  what,  when  that 
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was  a  means  of  liquidating  an  independent  union  or  of  catching  a  company,  the 
Board  almost  invariably  has  held  to  be  interfering,  restraining  or  coercing  and 
has  imputed  to  the  company. 

While,  as  I  clearly  said  in  both  my  oral  and  written  statements,  I  cited  the 
Wells  case  as  showing  the  "odd  results"  of  the  Board's  policy  of  unionizing 
foremen,  and  the  Board's  growing  confusion  in  administering  the  policy,  the 
case  also  shows  how  the  Board  protects  foremen  where,  in  their  own  interest, 
they  meddle  in  the  organizing  activities  of  the  rank  and  file.  I  said  that  in 
that  case  Benton,  a  foreman,  "helped"  one  rank-and-file  union  (the  teamsters) 
against  another  (the  machinists)  and  that  the  Board  held  Benton  "had  done 
wrong. in  influencing  the  election  (the  election  was  open,  by  signed  cards,  not 
by  secret  ballot  I,  ami  the  Board  upset  the  election."  The  majority  of  the  Board 
said  Benton  "was  actively  engaged  in  union  activities  as  a  steward  and  trustee 
and  influenced  some  of  his  subordinates  to  become  members  of  the  union"  (p. 
T>48),  that  he  gave  the  teamsters  "direct  and  open  assistance"  and  thereby  de- 
prived the  employees  of  their  "free  and  untramineled  will"  (p.  548).  Mr.  Keilly, 
dissenting  in  the  results  but  agreeing  in  this  finding,  said  (p.  551)  : 

"That  Benton's  activities  in  behalf  of  the  rank-and-file  union  are  proscribed 
by  the  act  is  clear." 

The  Board  said  that,  because  of  Benton's  activities,  the  teamsters'  majority 
"cannot  be  recognized  as  (a)  valid  majority"  (p.  548). 

Surely  it  was  not  unfair  of  me  to  say  that  the  Board  held  that  Benton  "had 
done  wrong." 

I  said  the  company  discharged  Benton  for  "interfering"  with  the  rank  and 
file.  The-Board  says  that  this  was  a  "false  statement."  There  can  be  no  doubt 
that  the  company  discharged  Benton.  It  is  equally  clear  from  the  Trial  Ex- 
aminer's report,  the  decision  of  the  majority  and  Mr.  Reilly's  dissent  that  it  was 
Benton's  "union  activity"  that  "motivated"  the  discharge.  Although  at  first 
denying  this,  the  company  itself  admitted  it  before  the  trial  examiner  and 
argued  that  Benton's  activities  in  the  rank  and  file's  organizing  justified  dis- 
charging him.  See  68  N.  L.  It.  B.,  at  pages  547,  550-551,  5(J3.  Nor  can  there  be 
any  denying  that  the  Board  ordered  the  company  to  reinstate  Benton  with 
back  pay.  Consequently,  whether  we  call  Benton's  activities  "interfering."  as 
the  Board  has  described  similar  activities  in  literally  scores  of  cases,  or  "help- 
ing" or  "meddling,"  it  is  perfectly  clear  that,  as  I  said  in  my  testmony  (and 
here  the  Board  takes  some  liberties  with  my  language)    (statement,  p.  77)  : 

"But  somehow  it  (the  Board)  also  managed  to  hold  apparently  that  the  fore- 
man as  an  employee  had  a  right  to  misuse  his  authority  as  he  had;  for  it 
ordered  the  company  to  reinstate  him  with  back  pay." 

I  called  this  result  "confused."  Both  the  case  and  the  Board's  treatment  of 
what  I  said  about  it,  show  the  temper  of  the  Board  and  how  far  the  Board  goes 
to  hold  against  employers. 

The  Board  is  confused  again  in  its  answer.  It  now  evidently  expects  employers 
to  risk  being  charged  with  spying  by  finding:  out  the  extent  to  which  foremen 
engage  with  employees  in  organizing  activities;  to  take  the  responsibility  of 
determining  whether,  in  such  a  case  as  the  Wells  case,  the  Board  later  would 
hold  the  foreman's  activities  to  be  proper  or  improper,  and  to  risk  being  punished 
for  discriminating  against  the  foreman  if  it  warns  or  discharges  him,  or  of  being 
charged  with  interfering  with  the  rank  and  file  if  it  does  not.  What  the  Wells 
case  makes  clear  is  that  the  Board  goes  far  to  hold  against  the  employer,  even 
when  the  Board,  itself,  disapproves  of  what  the  foreman  did. 

2.  On  page  5  of  its  answer,  the  Board  combines  my  statement  on  strikes  for  the 
period  from  1927  to  1041  with  my  further  statement  on  strikes  from  1942  to  1945, 
and  quotes  me  as  applying  to  both  periods  what  I  actually  said  about  the  earlier 
one.  It  then  undertakes  to  refute  as  to  the  second  period  what  I  said  about  the 
first. 

I  said  the  proportion  of  organizing  strikes  from  1935  to  1941  was  greater  than 
in  most  of  the  years  preceding  passage  of  the  Wagner  Act,  and  that,  although 
the  ar,t  was  intended  to  "eliminate  one  major  cause  of  labor  disputes"  (statement 
of  Paul  M.  Herzog,  p.  7,  note  4),  there  were  in  each  year  of  the  later  period  more 
strikes  growing  oi.it  of  that  cause  than  in  any  year  before  Congress  passed  the 
act.  The  Board  quotes  figures  to  show  that  what  I  said  of  the  first  period  was 
not  true  of  the  second.  Unable  to  deny  what  I  said  of  the  second  period,  the 
Board  seeks  refuge  in  saying  what  is  altogether  too  true,  that  all  kinds  of  strikes 
have  increased,  but  those  growing  out  of  organizing  somewhat  less  than  the 
others.  This  does  not  alter  the  fact  that  there  were  more  organizing  strikes. 
Nor  does  it  support  the  Board's  thesis  that  compulsory  collective  bargaining 
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under  the  National  Labor  Relations  Act  reduces  industrial  strife.     Strife  has 
increased  under  the  act. 

3.  The  Board  calls  '-completely  in  error"  my  statement  that  "Strikes  have 
increased  because,  under  the  act,  no  matter  what  the  strike  is  about  or  how  a 
man  behaves  during  the  strike,  the  least  he  can  expect  from  the  National  Labor 
Relations  Board  is  to  get  his  job  back  *  *  *  and  often  he  can  hope  with 
considerable  confidence  for  pay  for  time  he  was  on  strike.  All  this  he  may  expect 
from  the  Board     *     *     *." 

To  support  its  assertion,  the  Board  refers  to  three  cases  it  decided  after 
I  made  my  statement,1  and  to  one  that  it  decided  in  1944,2  that  brought  a  great 
outcry  from  the  unions  and  that  the  Board  thereafter,  until  it  reversed  itself  in 
Thompson  Products  on  February  21,  1947,  refused,  in  several  cases  in  which 
Member  Reilly  dissented,3  to  follow. 

The  Board  concedes  that,  if  employees  strike  instead  of  resorting  to  the  peace- 
ful  procedures  the  act  provides  for  correcting  alleged  unfair  labor  practices, 
the  Board  "customarily"  requires  the  employer  to  reinstate  them.  The  Board 
fails  to  add  that,  if  the  employer  does  not  reinstate  them  upon  application,  the 
Board  "customarily"  compels  him  to  do  so.  even  if  he  must  discharge  new 
employees  to  comply  and  makes  him  pay  back  pay.  notwithstanding  that,  under 
the  act,  there  was  no  need  for  the  strike. 

The  Board  goes  on  to  say  that,  if  employees  engaged  in  an  "economic"  strike, 
the  employer  "may"  replace  them.  The  Board  does  not  seem  to  take  into  account 
how  hard  it  is  for  employers  to  get  new  employees  to  come  through  threatening 
picket  lines.  Nor  does  the  Board  say  anything  about  its  power  to  hold,  without 
substantial  possibility  of  review,  that  new  employees  are  "strikebreakers,"  not 
"replacements."  The  Board  fails  also  to  say  that  it  regards  strikers  as  con- 
tinuing to  be  employees  as  long  as  a  strike  is  "current";  that  it  regards  strikes 
as  still  "current"  after  the  strike  seems  hopelessly  lost  and  even  in  those  rare 
eases  where  the  employer  has  replaced  all  the  strikers :  and  that  the  employer 
continues  under  a  duty  to  recall  strikers  if,  after  he  has  replaced  them,  their 
jobs  again  become  available.  See,  for  example.  Matter  of  Columbia  Pictures 
Corp.  (64  N.  L.  R.  B.  490  (1945) ).  If,  thinking  the  strike  no  longer  is  "current." 
the  employer  refuses  to  reinstate  strikers,  the  Board  can  find  him  wrong  and 
say  the  strike  is  current  and  compel  him  to  reinstate  the  strikers  with  back 
pay.  The  Board  fails  also  to  refer  to  the  numerous  instances  where  it  has  held 
long  afterwards  that,  during  an  "economic"  strike,  an  employer  or  one  of 
his  foremen  or  someone  else  connected  with  him  did  something  that  the  Board 
then  says,  perhaps  upon  flimsy  evidence  and  against  the  great  weight  of  the 
evidence  and  the  probabilities,  was  an  unfair  labor  practice.  It  then  at  that  late 
date  orders  the  employer  to  reinstate  the  strikers,  with  back  pay,  even  though 
his  reason  for  not  having  reinstated  them  earlier  was  that  he  thought  the  strike 
no  longer  current  "or  that  he  had  replaced  the  strikers. 

The  Board's  denying  that,  in  the  light  of  these  decisions,  the  least  a  striker 
can  expect  from  the  Board  is  to  get  his  job  back  reflects  a  lack  of  understanding 
of  the  effect  in  the  plants  of  its  own  decisions.  This  is  unfortunate  in  an  agency 
dealing  with  labor  relations. 

The  Board  says  its  decisions  refute  my  statement  that  "no  matter  *  *  '* 
how  a  man  behaves  during  the  strike^  the  least  he  can  expect  is  to  get  his 
job  back."  The  Board  fails  to  refer  to'  my  statement  a  little  further  on  that 
sometimes,  but  "not  often,"  the  Board  regards  misconduct  as  ground  for  with- 
holding reinstatement.  It  digs  up  six  such  cases.  They  are  enlightening.  The 
first,  Matter  of  Kentucky  Firebrick  Co.  (3  N.  L.  R.  B.  455  (1937)),  is  typical. 
The  evidence  showed  that  31  union  members  had  committed  felonies  in  connec- 
tion with  the  strike.  One  was  convicted  of  shooting  a  nonunion  worker  who,  as 
a  result,  lost  his  leg.  This  man  the  Board  did  keep  out.  The  other  30,  how- 
ever, it  reinstated  with  back  pay. 

1  Joseph  Dyson  &  Sons,  Inc.,  decided  February  7,  1947  :  Thompson  Products,  Inc.,  decided 
Fehrnarv  21.  1947.  reversing  70  N.  L.  R.  B.  No.  3  (194<D  :  Times  Publishing  Co..  decided 
February  17.  1947.  The  Board  cave  these  decisions  great  publicity  and  their  fairness 
caused  considerable  comment.  The  Board  now  could  add  a  fourth  case.  United  Welding 
Co.,  decided  March  4.  1947.  These  unusual  rulings  do  not  eliminate  the  need  for  correc- 
tive legislation,  since  the  Board  can  revert  to  former  policies  at  any  time,  as  it  has  done 
before. 

2  American  News  Comnanv.  Inc.  (55  N.  L.  R.  B.  1302). 

a  Indiana  Desk  Co.  (58  N.  L.  R.  B.  48  H944t)  :  Thompson  Products,  Inc.  (70  N.  L.  R.  B. 
No.  3  (1944))  :  The  Cnrev  Sr.it  Co.  (70  N.  L.  R.  B.  No.  92  (194<D)  :  Rockwood  Stove 
Works  (63  N.  L.  R.  B.  1297  (1945)). 
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It  cites  Matter  of  Republic  Steel  Corporation  (9  N.  R.  L.  B.  219  (1938)). 
There  it  kept  out  11  men  whp  pleaded  guilty  to,  or  were  convicted  of,  felonies. 
One  hundred  and  fifty  others  it  put  back  with  back  pay,  all  of  whom  pleaded 
guilty  to,  or  were  convicted  of,  felonies  and  misdemeanors.  These  crimes,  how- 
ever, were  only  such  as  obstructing  the  United  States  mails,  obstructing  railway 
tracks,  carrying  concealed  weapons,  malicious  destruction  of  property,  rioting, 
assault  and  battery,  and  discharging  firearms. 

In  each  of  the  other  cases  where  the  Board  denied  reinstatement,  it  seems  to 
have  denied  reinstatement  only  to  a  few  men  who,  in  criminal  proceedings,  had 
been  shown,  beyond  a  reasonable  doubt,  to  have  engaged  in  shootings,  dynamit- 
ings,  malicious  destruction  of  property,  and  the  like.  In  each  case,  there  were 
other  strikers  who,  according  to  the  evidence,  had  been  guilty  of  like  misconduct 
but  who  had  not  been  convicted,  or  had  been  guilty  and  sometimes  convicted 
only  of  sabotage,  destroying  property,  or  assault  and  battery  upon  nonstrikers 
or  of  terrorizing  them.  The  Board  ordered  the  employers  to  reinstate  these 
strikers  with  back  pay.  The  Board  says  it  refuses  to  consider  anything  other 
than  pleas  of  guilty  and  convictions  as  evidence  of  violence  by  strikers  ("some" 
evidence,  however  slight,  is  enough  against  employers),  and  even  when  the  evi- 
dence against  strikers  meets  the  Board's  test,  the  Board  is  apt  to  condone  any- 
thing less  than  a  violent  felony. 

A  more  recent  case  to  which  the  Board  might  have  referred,  but  did  not, 
Matter  of  Berkshire  Knitting  Mills  (46  N.  L.  R.  B..  955  (1943)),  illustrates 
the  Board's  policy.  Pickets  sometimes  numbered  in  the  thousands ;  at  times 
they  blocked  passage  by  lying  down  before  the  mill  gates;  there  were  several 
pitched  battles;  one  nonstriker  was  killed;  bottles  filled  with  paint  were  thrown 
through  windows  of  private  homes;  damage  to  property  amounted  to  more  than 
$12,000.  The  courts  convicted  157  strikers.  The  Board  reinstated  with  bark 
pay  all  but  six  of  them.  S^e  also  :  Matter  of  Reed  &  Prince  Mfg.  Co.  (12  N.  L.  R.  B. 
944  (1939));  Matter  of  Aronson  Printing  Co.  (13  N.  L  R.  B.  799  (1939)); 
Matter  of  Electric  Vacuum  Cleaner  Co.  (18  N.  L.  R.  B.  591  (1930))  ;  Matter  of 
Ford  Motor  Company  (23  N.  L.  R.  B.  342  (1940))  ;  Matter  of  Acme  Evans  Co. 
(24  N.  L.  R.  B.  71  (1940))  ;  Matter  of  [Velson  d  Co.,  Inc.  (26  N.  L.  R.  B.  1353 
(1940) )  ;  Matter  of  Indiana  Desk  Company  (56  N.  L.  R.  B.  76  (1944) ),  modified 
and  enforced  in  149  (2d)  987. 

The  Board's  apparent  lack  of  understanding  as  to  the  effect  upon  strikers 
of  such  decisions  as  these,  and  its  denial  that  the  decisions  encourage  strikes 
and  violence  in  strikes  are  scarcely  consistent  with  its  own  modest  claim  to  being 
"expert"  in  these  matters. 

The  Board  cites  its  annual  reports  to  support  its  assertion  that  its  "consistent 
policy"  has  been  against  awarding  back  pay  to  strikers.  The  record  does  not 
support  the  reports.  Paying  strikers  for  time  they  spent  on  strike  is  precisely 
what  the  Board  did.  for  example,  in  Matter  of  Draper  Corporation  (52  N.  L.  R.  B. 
1477  (1943)).  enforcement  denied  on  other  grounds  in  145  Federal  (2d)  199 
(C.  C.  A.  4,  1944),  and,  so  far  as  its  published  proceedings,  other  than  its  answer 
to  the  committee,  show,  it  adheres  to  the  rule  that,  with  Member  Reilly  dissent- 
ing, it  seems  to  have  laid  down  in  that  case.  There,  certain  employees  engaged  in 
a  "wildcat"  strike  that,  the  Board  found,  was  "unprovoked  by  unfair  lsbor 
practices"  and  was  "ill-advised."  The.  company  refused  to  reinstate  40  strikers 
but  off  >red  to  reinstate  13  others.  The  13  continued  on  strike  after  the  offer  to 
reinstate.  The  Board  ordered  to  company  to  take  back  the  53  and  to  pay  all  53 
back  pay,  including  the  13.  for  the  period  they  continued  on_  strike  after  the 
company  offered  to  reinstate  them.  That  the  Board  still  claims  the  right  tb 
award  pay  to  strikers  is  shown  by  Matter  of  General  Motors  Corporation 
(Case  No.  7-C-1496.  (1946))  where  the  Board's  attorney  accused  the  company 
of  refusing  to  bargain  after  it  had  offered  a  raise  of  13%  cents  an  hour,  and  led 
strikers  to  believe  that  the  Board  would  order  the  company  to  pay  strikers  for 
time  they  struck  after  the  alleged  "refusal  to  bargain."  A  very  brief  visit  to  the 
picket  lines  would  have  corrected  the  Board's  apparent  view  that  such  tactics  as 
this  do  not  encourage  strikes. 

4.  The  Board  says  that,  in  four  cases  that  I  cited  on  the  bias  of  the  Board's 
trial  examiners,  "the  courts  completely  exonerated  the  trial  examiners."  Let  us 
see  what  the  courts  said. 

In  Consolidated  Edison  Co.  v.  Labor  Board  (305  U.  S.  197,  225-6),  the  trial 
examiner  had  refused  to  permit  the  comnany  to  adduce  evidence  that  the  Supreme 
Court  called  "highly  important."    The  Court  said : 

"We  agree  with  the  court  of  appeals  that  the  refusal  to  receive  the  testimony 
was  unreasonable  and  arbitrary." 
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The  fact  that  in  this  case,  the  Board,  itself,  appears  to  have  been  a  party  to 
the  examiner's  misconduct  cannot  be  said  to  "completely  exonerate-'  the 
examiner. 

In  DonncUy  Garment  Co.  v.  N.  L.  R.  B.  (151  Fed.  (2d)  854,  870-1),  the  Board 
had  designated  to  sit  in  a  second  hearing  an  examiner  who  had  sat  in  a  previous 
hearing.  The  company  objected  that  the  examiner,  by  sitting  in  the  first  hearing, 
had  prejudged  the  case.    The  court  said : 

"The  record  is  persuasive,  as  we  have  already  pointed  out,  that  the  trial  ex- 
aminer had,  upon  the  first  hearing,  reached  the  conclusion  that  the  testimony 
of  employees  upon  the  issue  whether  their  plant  union  was  or  was  not  dominated 
by  the  company  should  be  disregarded." 

Although  the  record  was  "persuasive,"  the  court  said  that  it  was  not  enough 
"to  demonstrate  to  a  moral  certainty"  that  the  examiner  was  biased.  This 
"exonerated"  the  trial  examiner  somewhat  less  than  "completely." 

In  National  Labor  Relations  Board  v.  Weirton  Steel  Co.  (135  Fed.  (2d) 
;494,  496),  the  court  seemed  to  agree  that  the  first  trial  examiner  in  the  case 
was  prejudiced,  but  that  the  second  trial  examiner,  who  struck  out  "many 
thousands  of  pages  of  testimony  *  *  *  which  were  wholly  irrelevant  to 
the  issues"  and  who  had  eliminated  nearly  all  of  the  "unquestionably  erroneous" 
rulings  of  the  first  examiner,  had  purged  the  record  of  the  effect  of  any  bias 
on  the  part  of  the  first  examiner.  The  company  did  not  complain  of  the  second 
examiner. 

In  N.  L.  R.  B.  v.  Air  Associates,  Inc.  (121  Fed.  (2d)  5S6,  5S8-9),  the  court 
held  that  because  the  Board,  in  deciding  the  case,  had  disregarded  the  trial 
examiner's  repnrt,  and  because  "the  Board  must  be  presumed  to  be  capable 
of  resisting  any  unfair  attitudes  expressed  to  it  by  its  subordinates,  including 
its  attorneys  or  the  trial  examiner,"  the  company's  objections  would  be  overruled. 

The  Board  is  correct  in  saving  the  person  charged  with  bias  in  Berkshire 
Employees'  Assn.  v.  N.  L.  R.  B.  (121  Fed.  (2d)  23f.  (C.  C.  A.  3,  1941) ),  was  not 
a  trial  examiner.  He  was  a  member  of  the  Board.  According  to  documentary 
evidence  before  a  congressional  committee,  he,  at  the  request  of  a  union,  had 
written  a  letter  to  a  large  customer  of  the  strike-bound  Berkshire  mill,  evi- 
dently for  the  purpose  "of  endeavoring  to  assist  in  a  boycott  on  Berkshire's 
goods."  Saying  that  these  facts  presented  "the  most  difficult  problem  involved 
in  this  case,"  the  court  added : 

"We  conclude  that  in  this  case  the  facts,  if  proved,  show  a  case  which  goes 
beyond  the  line  of  fair  dealing  with  a  particular  litigant.  If  the  circumstances 
alleged  are  proved  Berkshire  did  not  have  a  hearing  before  an  impartial 
tribunal,  but  one  in  which  one  member  of  the  body  which  made  exceedingly 
important  findings  of  fact  had  already  thrown  his  weight  on  the  other 
side.     *     *     *" 

The  Board  does  not  deny  the  bias  of  the  examiners  referred  to  in  other 
cases  cited  in  my  statement  (p.  92).  Nor  does  it  comment  upon  still  other 
cases  in  which  courts,  without  specifically  blaming  trial  examiners,  speak  of 
"shocking  injustices"  in  the  Board's  rulings,  of  "assinine  reasoning"  the  Board's 
rulings  reflect,  of  findings  "overwhelmingly  opposed  by  the  evidence,"  of  findings 
that  "strain  our  credulity,"  and  of  the  Board's  "remarkable  discrimination"  in 
believing  its  own  witnesses  and  in  disbelieving  others.  See,  for  example: 
Wilson  &  Co.  v.  iV.  L.  R.  B.  (126  Fed.  (2d)  114,  117  (C.  C.  A.  7,  1942)); 
Wy man-Gordon  Co.  v.  Ar.  L.  R.  B.  (17  L.  L.  R.  823  (C.  C.  A.  7,  1946)); 
N.  L.  R.  B.  v.  Columbia  Products  Corp.  (141  Fed.  (2d)  687  (C.  C.  A.  2,  1944))  ; 
N.  L.  R.  B.  v.  Union  Pacific  Stages,  Inc.  (99  Fed.  (2d)  153  (C.  A.  A.  9,  1938)), 
and  cases  cited  therein.  One  would  suppose  that,  in  most  such  cases  as  these, 
which  circuit  courts  rarely  can  correct,  it  is  the  trial  examiners  who  are  at 
fault,  at  least  in  the  first  instance,  although  in  these,  too,  as  in  the  Berkshire 
and  Consolidated  Edison  cases,  the  members  of  the  Board  may  be  involved. 
Whoever  is  at  fault,  Congress  should  insure  fair  rulings  by  requiring  the 
Board  to  rule  according  to  the  weight  of  the  legal  evidence,  and  by  giving 
the  courts  greater  scope  than  they  now  have  for  reviewing  the  Board's  rulings. 

6.  Although  I  do  not  intend  to  correct  all  parts  of  the  Board's  answer  that  do 
not  concern  my  testimony  or  my  statement,  I  wish  to  refer  to  parts  of  it.  On 
page  18,  in  response  to  testimony  by  Mr.  Almon  E.  Roth  that  rank  and  file  unions 
coerced  walking  bosses  to  join  a  union,  the  Board  says  the  testimony  is  "wholly 
unfounded."  I  am  not  familiar  with  the  record  in  the  Waterfront  Employers 
case,  bu  I  have  read  the  testimony  and  examined  exhibits  in  the  .Tones  &  Laughlin 
mine  supervisors  case.     There,  it  appears  that,  while  striking  to  force  four  super- 
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visors  into  a  branch  of  the  United  Mine  Workers,  rank  and  file  miners  beat  up  one 
Rettstatt,  a  weigh  master,  so  badly  that  he  spent  6  weeks  in  the  hospital.  When 
he  returned  to  work,  the  miners  struck  again.  Rettstatt  joined  the  union.  At 
pages  1472  et  seq.  of  the  record  before  the  Board,  there  is  a  recital  of  other 
violence  and  threats  of  violence.  The  Board  did  not  refer  to  any  of  this  evidence 
in  deciding  the  case.  Nor  did  it  refer  to  other  evidence  showing  that  the  chair- 
man of  a  rank  and  file  pit  committee  had  said  : 

"Well,  we  are  trying  to  get  them  to  join  the  union,  the  bosses  to  join  the  union, 
and  then  we'll  be  their  bosses.     We'll  be  their  bosses." 

The  cases  to  which  the  Board  refers  in  its  answer  to  Dr.  Wolman  clearly 
show;  consistently  with  Dr.  Wolman's  testimony,  that,  under  closed  shop  con- 
tracts, unions  go  very  far,  farther  than  even  the  Board  thinks  fair,  in  order 
"to  exterminate  the  minority  for  good."  The  Board's  way  of  discouraging  the 
unions,  by  penalizing  the  employers,  leaves  much  to  be  desired. 

The  Board  is  extreme  in  calling  "wholly  in  error"  Mr.  B.  E.  Hutchinson's 
statement : 

"I  believe  there  have  been  cases,  where,  in  effect,  the  Labor  Board  has  held  the 
failure  to  grant  a  closed  shop  provision  of  some  kind  or  other  to  be  an  unfair 
labor  practice  or  something  of  the  sort." 

It  is  hard  to  see  how  the  Board  can  thus  lightly  dismiss  what  Mr.  Hutchinson 
said  in  view  of  its  holdings  in  Matter  of  International  Filter  Co.  (1  N.  L.  R.  B. 
489  (1936))  ;  Matter  of  Columbian  Enameling  and  Stamping  Co.  (1  N.  L.  R.  B. 
181  (1936) )  ;  Matter  of  Jackson  Daily  News  (9  N.  L.  R.  B.  120  (1938) )  ;  Matter 
of  Uhlrich  and  Co.  (26  N.  B.  L.  B.  679  (1940)),  aud,  most  recently,  Matter  of 
J.  I.  Case  Co.  (71  N.  L.  R.  B.  No.  182  (1946) ),  where  it  held  refusing  to  compel 
workers  to  become  and  remain  members  of  unions  was  evidence  that  the  com- 
panies had  not  bargained  in  good  faith,  and  punished  the  companies. 

The  Board's  answer  indicates  a  state  of  mind  that  in  most  cases  its  decisions 
reflect,  and  that  its  main  statement  to  the  Committee  reflects.  It  is  this  state 
of  mind  that  seems  so  often  to  blind  the  Board  to  the  facts  and  the  equities 
in  cases  before  it  and  to  the  effect  upon  workers,  upon  unions  and  upon  output 
of  what  it  does,  and  that,  until  very  recently,  has  impelled  most  members  of  the 
Board  to  continue  its  mistakes  or  to  go  back  to  them.  Clearer  guides  and  less 
scope  within  which  the  Board  and  its  staff  can  exercise  their  theoretic  expert- 
ness  notwithstanding  the  facts  in  the  records  before  them  ought  to  go  far  toward 
correcting  the  many  disappointing  results  of  the  Labor  Act. 
Very  respectfully  yours, 

T.  R.   ISERMAN. 


Statement  of  Morris  Isserman,  General  Counsel,  American  Newspaper  Guild, 

New  York,  N.  Y. 

i.  purpose  and  scope 

The  purpose  of  this  statement  is  to  set  forth  the  reasons  for  the  American 
Newspaper  Guild's  opposition  to  proposed  amendments  of  the  National  Labor 
Relations  Act  which  would  eliminate  supervisory  and  professional  employees 
from  coverage  of  the  act. 

The  guild  is  the  largest  union  representing  employees  in  the  nonmechanical 
departments  of  the  newspaper  industry.  The  guild  has  a  membership  of  approxi- 
mately 25,000,  covered  by  225  contracts  across  the  Nation.  The  daily  newspapers 
covered  by  guild  contract  have  approximately  50  percent  of  total  newspaper 
circulation  in  the  United  States.  Because  the  organization  and  staffing  of  the 
newspaper  industry  is  such  that  these  proposals  will  be  especially  destructive  of 
the  established  pattern  of  collective  bargaining  in  the  industry,  the  guild  has  a 
particular  interest  in  them. 

Organized  labor  has  indicated  its  opposition  to  these  proposals  on  the  broad 
ground  that  such  employees  have  interests  in  the  terms  and  conditions  of  employ- 
ment which  they  will  inevitably  seek  to  protect  and  advance  through  collective 
bargaining.  Therefore,  denial  of  their  present  statutory  right  to  organize  and 
bargain  will  not  remove  the  need  for,  and  consequent  impulse  toward,  collective 
bargaining  but  will  only  substitute  industrial  strife  for  legal  procedures.  With 
this  the  American  Newspaper  Guild  fully  agrees. 

Repetition  of  all  the  facets  and  implications  of  organized  labor's  general 
position  is  unnecessary  and  will  not  be  here  undertaken.  This  statement  will  be 
confined  to  an  explanation  of  the  unique  problems  which  will  confront  the  guild 
and  the  publishers  in  the  event  these  proposals  become  law. 
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II.    THE  PROVISIONS  CRITICIZED 

.4.  Supervisors 

Proposed  provisions  would  exclude  from  the  definition  of  "employee"  under 
the  National  Labor  Relations  Act  "any  individual  employed  as  a  supervisor." 
"Supervisory  employee"  is  so  broadly  defined  that  employees  who  make  reports 
upon  which  personnel  action  may  be  taken,  or  who,  after  inspection,  may  reject 
the  work  of  fellow  employees,  will  be  excluded  from  coverage  of  the  act. 

B.  Professionals 

Proposed  provisions  would  amend  the  National  Labor  Relations  Act  so  as  to 
prohibit  the  Board  from  finding  appropriate  for  collective  bargaining  a  unit 
which  comprises  both  "professional"  and  nonprofessional  employees. 

III.    THE    "SUPFRVISOttY"    EXCLUSIONS 

A.  Departmental  organization  of  the  newspaper 

Every  newspaper  is  organized  along  departmental  lines.  At  the  head  is  the 
publisher,  the  final  authority  over  all  policy  making  and  the  direction  of  the 
enterprise  and  its  personnel.  Generally,  newspapers  (excluding  the  mechanical 
department)  are  divided  into  three  major  departments :  Editorial,  business,  and 
circulation.  Each  department  is  headed  by  a  supervisor  who  is  responsible  only 
to  the  publisher  and  who  generally  has  the  power  to  hire  and  fire  and  make  other 
personnel  changes.  Depending  upon  the  size  of  the  newspaper,  there  may  be 
further  subdivision  into  numerous  subdepartments.  These  subdepartments  are 
headed  by  "editors,"  or  department  "heads"  or  "chiefs."  On  the  larger  news- 
papers these  subdepartment  heads  generally  have  power  effectively  to  recom- 
mend personnel  changes.  However,  and  again  depending  upon  the  size  of  the 
newspaper,  the  subdepartment  heads  have  assistants  who  have  no  authority 
other  than  assisting  in  the  direction  of  work  and  transmittal  of  orders.  On  the 
smaller  newspapers,  where  these  subdepartment  heads  exist,  they  generally  have 
powers  analogous  to  assistants  on  larger  papers,  the  immediate  direction  of  the 
subdepartment  work  being  under  the  direct  control  of  the  managerial  hierarchy. 

B.  The  pattern  of  collective  bargaining 

1.  Subdepartment  heads  and  assistants.- — Because  heads  of  the  major  depart- 
ments, such  as  managing  editors,  and  subdepartment  heads,  such  as  city  editors, 
generally  have  the  power  to  hire,  fire,  or  make  personnel  changes,  or  effectively 
recommend  the  same,  they  are  generally  excluded,  both  by  decision  of  the  Na- 
tional Labor  Relations  Board  1  and  by  voluntary  agreement  between  the  guild 
and  the  publisher.  The  lack  of  any  real  power  in  the  hands  of  assistants  (such 
as  assistant  city  editors)  whose  main  supervisory  function  is  to  distribute  assign- 
ments has  resulted  in  their  inclusion  within  the  bargaining  unit,  both  by  Board 
decisions  2  and  voluntary  agreement  made  without  the  benefit  of  Board  decision. 

The  same  lack  of  real  power  in  the  hands  of  the  editor  or  subdepartment  head 
on  the  small  newspaper  has  resulted  in  their  inclusion  within  the  appropriate 
unit  both  by  Board  decision  3  and  voluntary  agreement. 

2.  Copy  desk. — The  copy  desk  is  under  the  direct  supervision  of  the  managing 
editor.  Copy  desk  employees  write  headlines  and  edit  copy.  The  desk  generally 
is  horseshoe  shaped.  In  the  center  sits  the  head  of  the  copy  desk,  known  as  the 
slot  man.  Around  the  rim  sit  the  copy  readers.  The  slot  man  passes  out  copy 
to  the  copy  readers  and  checks  and  passes  on  the  edited  and  headed  copy.  Not 
infrequently  the  slot  is  a  revolving  job,  occupied  periodically  by  various  copy 
readers.     The  slot  man  is  generally  included  within  the  unit. 

3.  Substitutes. — Newspapers  operate  6  or  7  days  a  week.  Employees  generally 
work  a  5-day  week.  This  requires  that  substitutes  fill  in  for  department  and 
subdepartment  heads  on  their  day  off.  When  they  substitute,  such  employees 
generally  have  power  only  to  make  assignments  and  direct  the  work  and  do  not 
exercise  any  other  personnel  authority.  They  are  included  within  the  bargaining 
unit. 

The  above-cited  are  but  a  few  examples  in  which  employees  now  covered  by 
the  National  Labor  Relations  Act  will  be  excluded  by  the  proposed  amendments. 
We  could  go  on  at  length  and  give  many  examples  of  other  employees  who  would 

'Brooklyn  Daily  Eagle,  IS  NLRB  974,  Marshall  Field  (Chicago  Sun),  46  NLRB  1335: 
Chicago  Daily  News,  56  NLRB  274. 

2  Brooklyn  Daily  Eagle  ■  Chicago  Sun.  Chicago  Daily  News,  supra. 

3  Sacramento  Bee,  58  NLRB  1029  :  Farm  Journal,  Inc.  (Pathfinder  Magazine),  69  NLRB 
1346  ;  Triangle  Publications,  65  NLRB  1478. 
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be  similarly  affected.     (See  table  A  for  a  list  of  contracts  covering  this  type  of 
minor  supervisory  position.) 

C.  Effect  of  the  proposal 

The  total  number  of  assistant  subdepartment  heads  on  larger  papers,  subde- 
partment  beads  on  the  smaller  newspapers,  slot  men  and  copy  readers,  substitute 
editors,  and  heads,  and  similar  employees  employed  in  the  industry  is  large.  As 
we  have  said,  these  employees  have  no  real  or  actual  power,  and  as  a  result  have 
always  been  included,  both  by  Board  decision  and  voluntary  agreement,  within 
the  appropriate  bargaining  unit.  Despite  their  lack  of  real  power,  the  proposed 
definition  of  supervisor  is  sufficiently  broad  to  require  their  exclusion  troui  the 
unit,  since  on  occasion  they  may  pass  upon  work  of  other  employees  or  advise 
their  superiors  on  the  work  of  other  employees.  Their  exclusion  by  the  proposed 
amendments  is  unjust,  disruptive,  and  entirely  unnecessary  to  the  proper  func- 
tioning of  the  newspaper  industry. 

It  is  unjust  because  these  employees  are  as  much  in  need  of  the  protection  of 
collective  bargaining  as  any  employee  in  the  industry. 

It  is  disruptive  because  the  pattern  of  collective  bargain  including  employees 
within  the  bargaining  unit  is  now  well  established.  The  destruction  of  that  pat- 
tern, which  will  leave  a  large  number  of  employees  uncovered  by  contract,  amidst 
other  employees  covered  but  doing  the  same  work  for  the  greater  portion  of  the 
time,  obviously  will  be  a  constant  irritant  to  labor-management  relations.  The 
sharp  departures  from  the  historically  developed  pattern  of  bargaining  will  dis- 
rupt morale  throughout. 

It  is  unnecessary  because  these  employees  have  no  real  power  whatever  and 
are  concededly  not  part  of  the  managerial  hierarchy  and  do  not  exercise  any 
managerial  authority.  The  wide  variety  of  very  minor  supervisors  listed  in 
table  A  whose  low  salary  in  many  instances  demonstrates  the  need  for  collective 
bargaining  belong  within  the  bargaining  unit.  Both  the  publishers  and  the  guild 
have  always  included  them  within  such  bargaining  unito.  Tlie  guild  therefore 
urges  that  no  definition  of  supervisor  such  as  those  proposed  which  would  exclude 
such  employees  be  adopted. 

IV.    THE    "PROFESSION AT."     EXCLUSIONS 

A.  Introductory  statement 

The  Guild  has  been  eminently  successful  in  advancing  the  standards  of  news- 
paper employees  within  its  jurisdiction.  Its  success  is  due  to  the  fact  that 
it  is  organized  on  an  industrial  basis,  rejecting  the  view  that  newspaper 
writers  are  professionals  and  should  be  in  professional  organizations  segre- 
gated from  all  other  employees.  By  the  considered  judgment  and  affirmative 
vote  of  these  editorial  employees  (so-called  professionals)  the  guild  member- 
ship now  includes  in  its  ranks  all  newspaper  workers  from  commentator  to 
copy  boy,  from  topflight  advertising  solicitor  or  copy  writer  to  stenographer 
and  telephone  operator. 

The  guild  is  therefore  highly  disturbed  and  aroused  over  the  possibility  that 
it  may  be  split  if  an  apparent  inclination  on  the  part  of  some  Members  of 
Congress  to  enlarge  proposed  definitions  of  "professional"  so  as  to  deny  the 
benefits  of  self-organization  to  professional  news  writers,  or  at  least  segregate 
them  in  units  separate  from  nonprofessional  newspaper  employees,  is  enacted 
into  law.  Such  enactment  would  undoubtedly  reduce  the  guild  from  an  effective 
collective  bargaining  agent  to  an  impotent  debating  society.  The  guild's  posi- 
tion in  this  regard  is  presented  with  the  hope  of  forestalling  the  enactment  of 
any  such  proposals. 

B.  History  of  collective  bargaining  for  newspaper  editorial  workers4 

The  history  of  collective  bargaining  for  newspaper  employees  within  the 
guild's  jurisdiction  demonstrates  two  propositions : 

There  is  no  category  of  employee  more  in  need  of  the  protection  of  union 
organization  and  collective  bargaining. 

The  need  of  protection  is  afforded  by  a  trade-union  covering  all  employees 
(other  than  those  in  the  mechanical  department),  and  narrow  professional 
or  union  organizations  are  not  effective,  indeed,  not  viable. 

1  A  concise  and  authoritative  history  will  be  found  in  Collective  Bargaining  in  the  News- 
paper Industry,  NLRB  (Division  of  Economic  Research),  Bulletin  No.  3,  October  1938, 
pp.  104  et  seq.  See  also  chapter  on  Newspapers  in  How  Collective  Bargaining  works. 
Twentieth  Century  Fund. 
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1.  Pre-guild  organization. — Prior  to  1933  the  appalling  economic  conditions 
of  the  news  writer  led  to  many  efforts  at  organization.  Tha  first  wave  of  organi- 
zation occurred  in  1890,  under  the  auspices  of  the  International  Typographical 
Union.0  Following  the  First  World  War,  the  AFL  undertook  the  organization 
of  news  writers,  but  the  result  was  not  nearly  so  widespread  as  the  earlier  efforl 
by  the  ITU.6  Authorities  are  universally  agreed  that  the  main  factor  retarding 
organization,  despite  the  great  need  for  it,  was  the  prevalent  view  that  newspaper 
work  was  a  romantic  profession  and  not  susceptible  of  union  organization.  And 
so  long  as  that  concept  prevailed,  news  writers  remained  unorganiz  id,  and  their 
only  answer  to  intolerable  conditions  was  to  leave  the  field.  The  resultant  high 
turn-over  was  another  factor  obstructing  organization,  as  was,  of  course,  pub- 
lisher opposition.  A  major  reason  for  failure  of  early  efforts  was  the  narrow 
base  of  organization  ;  separation  of  the  few  "news  writers''  from  the  bulk  of  their 
fellow  employees  in  the  editorial  department  and  in  the  closely  integrated  com- 
mercial departments,  absent  in  historical  craft  tradition,  inevitably  doomed  the 
organization. 

2.  The  organisation  of  the  guild. — The  guild  was  launched  in  1933  under  the 
impetus  of  depression  conditions '  and  the  National  Industrial  Recovery  Act. 
Early  organization  took  the  form  of  a  "guild,"  with  an  early  effort  to  maintain 
a  "professional,"  or  nonunion,  character.  Experience  soon  demonstrated  that 
an  organization  so  limited  was  thoroughly  ineffective  and  the  guild  rapidly 
developed  into  an  avowed  trade-union,  with  trade-union  principles;  and  the 
transformation  was  completed  by  organizational  decisions  made  at  the  national 
convention  in  1934. 

A  major  weakness  remained — the  continued  isolation  of  the  editorial  employee 
from  his  fellow  employees.  Experience  demonstrated  that  this  isolation  was  a 
serious  handicap  to  the  improvement  of  the  economic  conditions  of  the  newspaper- 
man. By  decision  taken  at  the  1937  convention,  ratified  by  referendum,  guild 
jurisdiction  was  extended  to  encompass  all  nonmechanical  employees.  This  was 
by  vote  of  the  so-called  editorial  professional  employees. 

C.  Present  pattern  of  collective  bargaining 

1.  Separate  organization  of  so-called  professionals.— Occasionally,  and  as  late 
as  1911,8  sporadic  efforts  had  been  made  to  organize  news  writers  on  a  professional 
basis,  separately  from  their  fellow  employees.  This  narrow  base  of  organization, 
one  of  the  principal  causes  of  the  demise  of  preguild  organization,  again  demon- 
strated its  ineffectiveness  and  impracticability,  and  has  not  met  with  success 
since  the  emergence  of  the  guild  as  a  full-fledged  industrial  union. 

The  reasons  are  obvious.  As  soon  as  attempt  is  made  to  concretize  the  term 
"professional"  or  "writer,"  and  to  draw  a  line  between  such  employees  and  others, 
it  becomes  evident  that  no  such  distinction  actually  exists.  Some  employees  do 
work  which  intermingles  characteristics  of  so-called  professional  work  and  non- 
professional work,  others  do  work  which  at  one  time  falls  within  the  proposed 
notion  of  professional  work,  and  at  other  times  work  which  is  clearly  not  within 
the  scope  of  professional  work,  and  still  others  do  work  indetermiuate  in  nature, 
which  cannot  be  assigned  to  either  category.9 

Moreover,  any  such  distinction  cuts  across  the  functional  organization  of  a 
newspaper  as  traditionally  established  in  the  industry.  The  editorial  department 
is,  of  course,  a  major  department  of  the  newspaper,  and  everywhere  exists  in  that 
form.  But  this  department  in  no  sense  consists  of  news  writers  alone.  Many 
other  categories  of  employees  are  within  the  editorial  department,  ranging  from 
stenographers  and  file  clerks,  whose  work  does  not  partake  to  any  substantial 
degree  of  the  nature  of  the  writers'  work,  to  such  employees  as  indexers,  libra- 
rians, artists,  statisticians,  etc.,  whose  work  is  very  closely  alined  to  that  of  the 
writer  on  one  side  and  to  that  of  the  clerical  workers  on  the  other.  Employees, 
moreover,  are  not  static ;  they  frequently  shift  from  job  to  job.  It  is  clear  that 
not  only  is  it  impossible  to  determine  who  is  the  professional  newspaper  employee 

5  Most  of  the  ITU  locals  survived  only  1  or  2  years.  Some  lasted  to  the  early  twenties. 
The  Boston  organization  survived  as  an  AFL  local  and  affiliated  to  the  guild  when  the 
guild  was  organized. 

B  Only  about  half  a  dozen  locals  were  organized  ;  and  one  or  two  still  exist.  From 
time  to  time  sporadic  effort  at  AFL  organization  within  the  field  of  guild  jurisdiction  is 
still  made. 

7  The  impact  of  the  depression  in  the  newspaper  industry  occasioned  main-  newspaocr 
consolidations  and  liquidations,  the  most  prominent  of  which  was  the  New  York  World. 
Resultant  fear  of  job  insecurity  is  one  reason  for  the  guild's  success  in  making  the  news- 
paper industry  the  leading  industrv  in  provisions  for  severance  pay. 

s  In  the  matter  of  New  York  Times,  32  N.  L.  R.  B.  928. 

9  In  the  matter  of  New  York  Times,  supra. 
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and  who  is  the  nonprofessional  employee,  but  that  any  such  forced  determination 
would  split  a  single,  functionally  coherent  department  the  work  of  all  of  whose 
employees  is  closely  integrated  into  arbitrary  collective  bargaining  segments,  and 
thereby  render  impossible  any  intelligent  or  orderly  collective  bargaining.  Any 
attempt  to  legislate  into  artificial  and  unreal  existence  such  nonexisting  distinc- 
tions can  only  result  in  the  destruction  of  collective  bargaining  for  the  nonnie- 
chanical  newspaper  worker. 

2.  The  achievements  of  collective  bargaining. — The  destruction  of  collective 
bargaining  that  would  be  wrought  by  any  wrenching  of  professional  newspaper 
employees  from  nonprofessional  employees  would  deprive  newspaper  workers  of 
organization  which  has  in  the  past  13  years  brought  them  very  substantial 
improvements  in  their  economic  conditions.  The  extent  of  the  loss  can  he 
indicated  by  the  extent  of  the  gain. 

In  the  course  of  its  14  years  of  existence  the  guild  has  organized  the  employees 
of  newspapers  having  half  of  the  total  newspaper  circulation  in  the  United  States. 
The  guild  now  holds  225  contracts,  of  which  155  are  with  daily  newspapers  of 
general  circulation  and  the  others  with  weeklies,  news  magazines,  specialized  and 
language  newspapers.  All  but  67  of  these  contracts  cover  all  of  the  employees 
coming  within  the  guild's  jurisdiction.  That  is,  all  employees  in  all  departments 
except  mechanical.  Of  the  balance,  57  cover  only  the  entire  editorial  department 
and  10  cover  only  the  entire  commercial  department.  The  guild  has  no  contracts 
which  in  any  respect  show  any  distinction  between  professional  and  nonprofes- 
sional newspaper  employees. 

A  comparison  showing  the  conditions  of  employees  in  the  editorial  department 
in  1934,  as  compared  with  1047,  is  shown  in  the  attached  table  B.  It  is  the  best 
evidence  that  the  collective-bargaining  pattern,  as  established  by  Board  decision 
and  voluntary  agreement  between  the  guild  and  the  publishers,  should  not  be 
disturbed. 

We  cannot  believe  that  Congress  will  willingly  and  knowingly  destroy  the 
organization  which  brought  these  benefits  to  the  newspaper  worker  and  whose 
continued  existence  is  essential  to  the  extension  and  protection  of  those  bene- 
fits, nor  do  we  believe  that  Congress  desires  to  stimulate  industrial  strife  in  the 
newspaper  industry  which  will  almost  inevitably  follow  the  destruction  of  the 
existing  pattern  of  collective  bargaining. 

V.    FREEDOM  OF  THE  PRESS 

Continually  laid  to  rest,10  but  now  once  again  raised,  is  the  spectral  claim  that 
union  membership  of  newspaper  editorial  employees  in  some  vague  and  undefined 
manner  threatens  freedom  of  the  press. 

No  publisher  in  all  the  United  States  has  been  able  to  cite  one  single  instance 
in  all  of  the  13  years  of  newspaper  publication  since  guild  organization  in  which 
the  guild  membership  of  his  editorial  employees  has  restrained  him  from  pub- 
lishing precisely  what  he  pleased  in  the  form  and  manner  he  pleased.  Nor  has 
any  single  instance  ever  been  cited  wherein  guild  membership  resulted  in  the 
slanting  of- an  article  or  story.  The  guild  constitution  provides,  in  article  II, 
section  8:  "No  eligible  person  shall  be  barred  from  membership  or  penalized  by 
reason  of  sex,  race,  or  religious  or  political  convictions,  or  because  of  anything 
he  writes  for  publication."  And  no  one  has  eve*-  so  much  as  contended  that  this 
provision  does  not  strictly  control  actual  practice. 

The  right  of  the  publisher  to  publish  what  he  pleases  rests  upon  his  power  to 
edit  copy  as  he  chooses,  to  discharge  employees  for  dishonest  reporting  or  for 
refusal  to  write  what  the  publisher  directs  in  the  manner  or  form  he  directs. 
These  powers  are  in  no  way  affected  by  union  membership,  by  collective  bargain- 
ing, or  by  guild  contracts.  No  one  has  yet  been  able  to  do  more  than  make 
generalized  assertions  to  the  contrary  ;  no  one  has  been  able  to  demonstrate 
wherein  guild  membership  impairs  these  powers;  no  one  has  been  able  to  point 
out  any  single  instance  wherein  those  powers  have  actually  been  impaired. 

The  publishers'  contention  in  regard  to  freedom  of  the  press  was  first  put  to 
legal  test  in  the  celebrated  case  of  Associated  Press  v.  NLRB.  supra.  No.  10.  In 
that  case  the  Associated  Press  contended  that  because  the  National  Labor  Rela- 
tions Act  impaired  its  absolute  and  unrestricted  freedom  to  discharge  its  edito- 
rial employees  for  union  membership  its  ability  to  report  the  news  accurately  was 
thereby  impaired  and  consequently  freedom  of  the  press  was  impaired.  Mr.  Jus- 
tice Roberts  delivered  the  opinion  of  the  Court,  in  which  Chief  Justice  Hughes 

10  Associated  Press  v.  NLRB.  301  U.  S.  103  ;  In  re  The  Patriot  Co.  (National  War  Labor 
Board),  14  War  Labor  Rep.  355. 
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and  Justices  Brandeis,  Stone,  and  Cardozo  ((incurred.  The  contention  was  re- 
jected as  not  only  irrelevant  but  as  "an  unsound  generalization."  The  opinion 
continues : 

"The  act  permits  a  discharge  for  any  reason  other  than  union  activity  or  agita- 
tion for  collective  bargaining  with  employees.  The  restoration  of  Watson  to 
his  former  position  in  no  sense  guarantees  his  continuance  in  petitioner's  employ. 
The  petitioner  is  at  liberty,  whenever  occasion  may  arise,  to  exercise  its  un- 
doubted right  to  sever  his  relationship  for  any  cause  that  seems  to  it  proper  save 
only  as  a  punishment  for,  or  discouragement  of,  such  activities  as  the  act  declares 
permissible. 

"The  regulation  here  in  question  has  no  relation  whatever  to  the  impartial 
distribution  of  news.  The  order  of  the  Board  in  nowise  circumscribes  the  full 
freedom  and  liberty  of  the  petitioner  to  publish  the  news  as  it  desires  it  published 
or  to  enforce  policies  of  its  own  choosing  with  respect  to  the  editing  and  rewriting 
of  news  for  publication,  and  the  petitioner  is  free  at  any  time  to  discharge  Watson 
or  any  editorial  employee  who  fails  to  comply  with  the  policies  it  may  adopt." 

The  same  is  more  true  of  union  membership  as  such.  It  is  totally  irrelevant 
to  the  concept  of  freedom  of  the  press,  for  it  in  no  way  impairs  a  publisher's 
control  over  what  he  publishes. 

So  conclusive  was  the  demonstration  of  the  Supreme  Court  that  the  cry  "free- 
dom of  the  press"  was  irrelevant  and  without  merit  to  the  situation,  that  when 
next  seriously  raised,  it  was  not  union  membership  as  such  that  was  charged 
with  impairing  freedom  of  the  press  but  only  a  maintenance-of-membership 
contract  provision,  which  would  enforce,  on  penalty  of  discharge,  an  employee's 
voluntary  agreement  to  remain  a  member  of  the  union  during  a  contract  term.11 
The  War  Labor  Board,  all  public  members  concurring,  again  emphatically  re- 
jected the  claim  as  irrelevant  and  unsound.  Again,  public  member  William  H. 
Davis  writing  the  opinion  of  the  Board,  with  whom  concurred  public  members 
Lloyd  K.  Garrison,  George  W.  Taylor,,  and  Frank  P.  Graham,  held  that  union 
membership  had  no  effect  whatever  upon  the  publisher's  right  and  power  to 
publish  what  he  pleased,  in  the  manner  and  form  he  pleased. 

The  contention  that  guild  membership  impairs  freedom  of  the  press  is  thus 
utterly  and  completely  without  merit;  and  without  foundation  in  either  theory 
or  fact. 

VI.     CONCLUSION 

For  the  above  reasons  the  guild  strongly  urges  that  no  definitions  of  ex- 
cluded "supervisors"  or  "professionals"  which  would  destroy  the  existing  pat- 
tern of  collective  bargaining  in  the  n-onmechanical  departments  of  the  newspaper 
industry  be  adopted.  The  fact  that'  during  the  entire  course  of  hearings  upon 
the  labor  bills  now  before  Congress  no  publisher  appeared  or  sought  to  appear 
to  complain  of  the  existing  pattern  of  collective  bargaining  seems  to  the  guild  to 
demonstrate  that  the  existing  pattern  is  satisfactory  to  all  parties  concerned.12 

Table  A. — Positions  now  covered  by  guild  contract  which  would  be  excluded  from 
statutory  bargaining  rights  under  proposed  definition  of  supervisor 

Allentown  Call  and  Chronicle. — Telegraph,  assistant  city,  sports,  edition,  so- 
ciety editoi'S. 

Battle  Creek  Enquirer  and  News. — Sports,  society  editors. 

Bay  City  Times. — City,  State,  telegraph,  sports  editors. 

Beaumont  Enterprise  and  Journal. — News,  telegraph,  sports,  Sunday  and  as- 
sistant city  editors. 

Biddeford  Daily  Journal. — Wire,  city  editors. 

Boston  Herald  and  Traveler. — Assistant  city,  church,  copy,  literary  editors; 
society,  drama  beads;  slot  men.  telegraph  editor. 

Bridgeport  Herald. — Bureau  chiefs. 

11  In  the  Matter  of  The  Patriot  Company,  supra. 

12  David  Stern,  whose  testimony  must  be  discounted  because  of  his  evident  bins,  appeared 
before  the  House  Labor  Committee  and  contended  in  the  usual  vague  and  generalized  fashion 
that  guild  organization  had  impaired  his  operations,  but  he  was  unable  to  substantiate  this 
assertion  with  any  definite  evidence,  and  he  finally  admitted  that  he  had  been  free  to  run 
his  newspapers  as  he  saw  fit  and  that  the  editorial  policy  had  been  under  his  direction. 
The  exact  question  and  answer  follow  : 

"Mr.  Schwabe.   You  have  been  free  to  run  your  newspaper  during  the  last  10  years  just 
.as  you   saw  fit,   haven't  you?     Your  editorial  policy  has  been  under  your  direction? 
"Mr.  Stern.  Yes.     I  will  answer  that  'yes.'  " 

97755 — 47— pt.  4 29 
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Buffalo  Evening  News. — Editors — chief  copy,  cable,  telegraph,  feature,  Sat- 
urday magazine,  picture,  make-up,  financial,  executive  financial,  news,  sports, 
promotion,  night  telegraph,  night  city,  society,  drama ;  western  New  York  copy ; 
assistant  editors — news,  cable,  chief  copy,  telegraph,  city,  feature,  sports. 

Brockton  Enterprise-Times. — City,  telegraph,  county,  sports,  news,  editors; 
society  head. 

Chattanooga  Times. — Department  heads. 

Chicago  daily  news. — Assistant  city,  telegraph,  cable,  State  news,  literary 
editors. 

Chicago  Sun. — Assistant  editors — city,  telegraph,  cable,  news;  Editors — tele- 
graph, cable,  women's  page,  make-up,  picture,  regional ;  copy  desk  chief. 

Chicago  Times. — Editors,  assistant  editors,  make-up  editors. 

Dayton  Journal-Herald. — Society,  sports,  art,  and  music  editors. 

Detroit  Free  Press. — Assistant  city,  telegraph,  and  State  editors,  head  copy 
readers;  make-up  and  picture,  financial  editors;  assistant  State  editors. 

Detroit  Times.— News,  telegraph,  make-up  editors ;  head  copy  reader,  assistant 
city  editor,  department  heads. 

Duluth  Herald  and  News-Tribune. — Editors. 

Elisabeth  Daily  Journal. — City,  county,  telegraph,  sports,  society  editors;  as- 
sistant editors. 

Erie  Dispatch-Herald-Sun. — Sunday,  news,  telegraph,  society  editors;  assistant 
sports  editor. 

Erie  Times. — Telegraph,  society  editors ;  assistant  sports  editors. 

Fort  Worth  Press. — Society  editors. 

Gary  Post-Tribune. — News,  sports,  society  editors. 

Grand  Rapids  Herald. — Telegraph,  State,  sports,  real  estate,  outdoor  desk, 
society,  fashion  editors ;  assistant  desk  editors. 

Hammond  Times. — City,  news,  sports,  telegraph,  society  editors. 

Harrisburg  Patriot  and  News. — Make-up,  State,  sports,  wire  editors,  assistant 
city  editor. 

Jacksonville  Journal. — Society  editors. 

Joliet  Herald-News. — Telegraph,  society  editors. 

Kingston  Daily  Freeman. — City,  county,  society  editors ;  assistant  city  editor. 

Lansing  State  Journal. — City,  sports,  Sunday,  telegraph,  real-estate,  society, 
music  editors ;  assistant  city  editor. 

Lima  News. — Sports,  State,  telegraph,  society  editors. 

Long  Beaeh  Independent. — Sports,  society,  news,  city,  political  editors. 

Los  Angeles  Daily  News. — City,  news,  sports,  drama,  society,  financial  editors ; 
assistant  city,  news  editors. 

Los  Angeles  Herald  and  Express. — Make-up,  wire,  picture,  fashion  editors ;  as- 
sistant city  editor;  art  department  head,  head  slotman,  head  photographer. 

Lynn  Daily  Evening  Item. — Sports,  society  editors. 

Lynn  Telegram-News. — Assistant  managing  editor ;   society  editor. 

Massillon  Evening  Independent. — Society  editor. 

Memphis  Commercial  Appeal  and  Press  Scimitar. — Editorial  sub-executives. 

Milwaukee  Sentinel. — Department  heads. 

Minneapolis  Star,  Tribune,  and  Times. — News,  city,  sports,  picture,  rotogra- 
vure, magazine,  Sunday,  make-up,  telegraph,  financial  editors ;  assistant  city 
editors,  copy-desk  heads,  head  photographers. 

Muskegon  Chronicle. — City,  news,  sports,  State,  society  editors. 

Neiv  Brunswick  Home  News. — City,  suburban  editors. 

Neio  York  Herald  Tribune. — Assistant  chief,  Washington  Bureau ;  assistant 
head  day  general  copy  desk;  assistant  head  News  Service;  assistant  radio, 
society,  sports,  Sunday ;  business  news  editors ;  cable,  drama,  fashion,  foreign, 
horticulture,  make-up,  music,  night  picture,  real-estate,  telegraph  editors ;  edito- 
rial writer,  night  head  news  are  department,  special  writer,  top  critic. 

New  York  Journal- American. — Editors  and  assistant  editors. 

New  York  Mirror. — Assistant  and  department  editors. 

New  York  News. — Picture  editors ;  executive  and  administrative  persons  in 
charge  of  departments  or  subdepartments  not  otherwise  classified. 

Neio  York  PM. — Department  editors  ;  make-up  editors. 

New  York  Times. — Department  and  assistant  editors. 

Norristown  Times-Herald. — City,  county,  sports,  and  society  editors. 
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Pawtuckct  Times. — City,  news,  sports  editors. 

Philadelphia  Inquirer. — Desk  assistants. 

Pittsburgh  Post-Gazette—  Department,  news,  make-up,  telegraph  editors; 
assistant  city  editor. 

Pittsburgh  Sun-Telegraph. — Department  heads  and  editors;  assistant  city, 
news,  assistant  news,  telegraph,  news,  make-up,  business  and  financial,  dramatic, 
picture,  political,  society,  sports,  Sunday,  and  women's  editors;  art  department 
head,  head  copy  reader. 

Plainfield  Courier-News—  Department  editors. 

Portland  (Maine)  Press-Herald,  Express  and  Telegram. — Assistant  day  city 
and  night  city  editors;  day  sports,  night  sports,  day  State,  night  State,  day 
society,  night  society  editors  ;  chief  photographer. 

Portland  Oregonian. — Sunday,  drama,  news,  farm,  sports,  Northwest,  society, 
club,  home  economics  editors ;  assistant  news  editor. 

Pueblo  Star-Journal  and  Chieftain. — Telegraph,  society  editors. 

Richmond  Times-Dispatch  and  News  Leader. — Amusement  and  society  editors. 

Rochester  (Minn.)  Post-Bulletin. — City,  telegraph  editors. 

Rockford  Morning  Star  and  Register-Republic. — Sports,  wire,  State  women's 
editors  ;  assistant  editors  ;  assistant  city  editors. 

Sacramento  Bee. — Society,  club  editors. 

St.  Louis  Globe-Democrat. — Picture,  financial,  and  assistant  financial  editors. 

St.  Louis  Post-Dispatch.— Radio  and  real-estate  editors. 

St.  Louis  Star-Times. — Senior  assistant  city,  sports,  assistant  sports,  picture, 
telegraph,  women's  page,  and  feature  editors ;  copy  desk  and  amusement  depart- 
ment heads. 

St.  Paul  Dispatch  and  Pioneer  Press. — City,  assistant  city,  news,  picture, 
sports,  Sunday,  telegraph,  make-up,  rotogravure,  society,  and  fashion  editors ; 
copy  desk  heads. 

Salem  News. — Assistant  editor. 

San  Antonio  Light. — News,  city,  sports,  Sunday,  art,  society  editors ;  assistant 
city  editor. 

Scranton  Serantonian,  Tribune  and  Times. — City,  society,  telegraph,  sports, 
correspondence  editors. 

Seattle  Post-Intelligencer. — Financial,  Sunday,  make-up,  swing,  telegraph, 
drama,  society,  club,  home  economics  editors ;  assistant  city  editor,  chief  photo- 
grapher. 

Seattle  Star. — Desk,  drama,  society,  club,  home  economics  editors ;  chief  photog- 
rapher, chief  artist. 

Seattle  Times. — Feature,  Northwest,  make-up,  drama,  financial,  marine  editors ; 
first  and  second  assistant  city  editors,  club  editors. 

Sheboygan  Press. — Sports  editor,  assistant  telegraph  editor. 

Tacoma  Times  and  News-Tribune. — Copy  desk  chief  and  sports,  make-up  editors. 

Terre  Haute  Tribune  and  Star. — City,  news,  telegraph,  sports,  State,  society, 
editors ;  assistant  news  editors. 

Toledo  Blade. — Department,  telegraph,  make-up  editors  ;  assistant  editors. 

Toledo  Times. — Department,  telegraph,  make-up  editors;  assistant  editors. 

Vallejo  Times-Herald  and  News  Chronicle. — Society  editor. 

Washington  Post. — Night  city,  news,  sports,  Sunday,  feature,  drama,  make-up, 
telegraph,  picture,  society,  women's,  real  estate,  church  editors ;  assistant  news, 
city,  drama  editors ;  chief  photographer,  national  bureau  head,  copy  desk  head. 

Washington  Times-Herald. — Day  and  night  city,  day  and  night  news,  Sunday, 
feature,  supervising  sports,  drama,  sports,  day  and  night  make-up,  day  and 
night  telegraph,  picture,  society,  women's  page,  home  counsel,  Government 
editors ;  art  and  photo  supervisor,  copy  desk  head,  assistant  society  editor. 

Wilkes-Barre  Record  and  Times-Leader-News. — Assistant  editors. 

Winona  Republican-Herald. — News,  city,  telegraph,  sports,  church,  farm,  so- 
ciety editors. 

Woonsocket  Coll. — News,  copy,  sports,  women's,  suburban  editors. 

York  Gazette  and  Daily. — City,  wire,  county,  sports  editors;  assistant  city 
editor. 

Youngstown  Vindicator. — Editor  and  theater  editor. 

Wilkes-Barre  Sunday  Independent.— Department  and  assistant  editors. 
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Table  B. — What  the  guild  means  to  men  and  women  of  the  press 


1934 


Weekly  pay.. 

Workweek 

Job  security.. 
Overtime  pay 
Severance  pay 


$30.21— median  for  reporters  with 
5  to  10  years'  experience. 

More  than  45  hours  for  42  percent 
of  desk  men,  37  percent  of  re- 
porters, photographers. 

None  for  most  workers 


None  for  65  percent  of  all  workers. 
None. 


$65  to  $100 — contract  minimums  for  re- 
porters of  journeyman  experience  in 
majority  of  guild  contracts. 

40  hours  (5  days,  8  hours) —  regular 
workweek  under  guild  contracts. 

Protection  against  pay  cuts  and  arbi- 
trary dismissals  included  in  most 
guild  contracts. 

Time  and  a  half  in  cash  for  overtime 
provided  in  98  percent  of  guild  con- 
tracts; in  others,  time  off. 

30  weeks'  pay — most  frequent  severance 
pay  figure  in  guild  contracts,  paid  in 
case  of  dismissal. 


Statement  of  Wixlfobd  I.  King,  Chairman  of  the  Committee  for  Constitutional, 

Government 

In  considering  what  kind  of  labor  legislation  your  committee  should  recom- 
mend to  the  Senate,  it  seems  to  me  that  every  member  should  continuously  keep 
in  mind  the  basic  issue  involved.  If  this  is  dealt  with  correctly  it  will  be  relatively 
simple  to  fill  in  the  details. 

It  goes  without  saying  that,  in  this  matter,  you  will  want  to  be  guided  by  the 
facts — all  wishful  thinking  being  eliminated.  Therefore,  it  is  essential  to  take 
into  account  the  experience  of  the  past.  Hence,-  certain  phases  of  economic 
history  need  to  be  kept  in  mind. 

the  lessons  of  history 

During  the  1600's  and  early  1700's  English  industry  was  operated  under  a  sys- 
tem known  as  mercantilism.  In  Germany  a  similar  system  was  referred  to  as 
cameralism.  In  essence,  both  were  merely  earlier  forms  of  what  has,  in  recent 
years,  been  termed  "fascism."  Under  these  systems  business  nominally  remains 
in  the  hands  of  private  owners,  but  the  enterprises  are  controlled  by  government, 
and  are  operated  in  the  interest  of  government  rather  than  for  the  benefit  of  the 
people  running  them.  The  state  is  looked  upon  as  supreme,  and  the  interests  of 
individuals  are  held  to  be  subordinate  to  the  interests  of  government.  The  British 
Government  strove  vigorously,  without  too  large  a  measure  of  success,  to  extend 
this  system  to  its  colonies. 

Under  the  mercantilistic  system  economic  progress  was  very  slow.  But  about 
1760  there  came  a  change.  The  invention  of  the  steam  engine  and  the  application 
of  power  to  machinery  ushered  in  the  industrial  revolution.  Because  of  the  high 
birth  rates  then  prevailing  and  the  resulting  oversupply  of  labor  wage  rates 
advanced  only  slowly,  but  with  the  expansion  of  production  manufacturers  and 
merchants  flourished  and  hence  became  more  influential.  They  found  that  their 
interests  would  be  furthered  if  governmental  restrictions  on  production  and  trade 
were  eliminated.  Their  efforts  in  this  direction  were  greatly  aided  by  the  appear- 
ance in  1776  of  that  famous  and  very  scholarly  treatise,  The  Wealth  of  Nations. 
It  was  written  by  Adam  Smith  and  earned  for  him  the  title  of  "The  Father  of 
Economics." 

It  was  no  mere  accident  that  the  Declaration  of  Independence  was  issued  in 
the  same  year  that  Adam  Smith  published  his  monumental  work.  The  liberty 
ferment  was  active  on  both  sides  of  the  Atlantic.  The  American  Revolution  was 
a  revolt  against  the  attempt  of  England  to  rivet  the  mercantilistic  system  on  her 
colonies  on  this  side  of  the  water.  Our  forefathers  objected  to  restrictions  on 
manufacturing  in  the  Colonies.  The  Navigation  Act  irked  them.  They  were 
tired  of  governmental  interference  in  general.  They  emphatically  believed  in 
the  principle  that  "that  government  governs  best  which  governs  least."  They 
fought  against  regimentation  and  for  economic  liberty — and  they  won. 

Today  we  are  once  more  confronted  by  this  same  basic  issue — regimentation 
versus  economic  liberty.  Whether  or  not  liberty  again  wins  rests  largely  in  your 
hands. 
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THE    FOUNDATION    STONES    SUPPORTING    ECONOMIC    FKEEDOM 

The  experience  of  the  founders  of  our  Republic  led  them  to  believe  that  Adam 
Smith  was  stating  a  great  truth  when  he  enunciated  the  principle  that,  when  each 
man  works  for  his  own  self-interest  he  is  guided,  as  by  an  unseen  hand,  to  work 
for  the  common  good.  Adam  Smith  had  arrived  at  this  generalization  by  pains- 
takingly studying  the  history  of  the  past.  The  events  of  the  next  century  and  a 
half  completely  confirmed  the  validity  of  his  conclusion.  The  experience  of 
nation  after  nation  has  shown  that  there  is  no  adequate  substitute  for  competition. 
It  works  so  silently  and  efficiently  that,  like  the  air  that  we  breathe,  we  are 
uonconscious  of  its  presence,  yet  when  allowed  to  operate  freely  market  surpluses 
or  shortages  are  almost  unknown.  Supply  equals  demand — something  which  is 
but  rarely  true  when  prices  are  fixed  by  governmental  fiat. 

Why  is  this?  Because  to  plan  successfully  for  the  production  and  distribution 
of  goods  in  a  great  nation  like  the  United  States,  the  planning  official  must  needs 
be  all-knowing  and  all-wise.  Such  an  individual  is  yet  to  be  discovered.  The 
recent  OPA  fiasco  well  illustrates  this  point.  Various  competent  administrators 
wore  placed  at  the  head  of  the  organization,  but  despite  their  best  endeavors  the 
situation  grew  worse  and  worse.  Production  bogged  down  and  black  markets 
ran  rampant. 

The  assertion  is  sometimes  made  that  our  production  is  planless.  In  reality, 
under  free  competition,  our  industries  are  operated  by  several  millions  of  com- 
petent planners,  each  one  an  expert  in  his  own  limited  field.  No  top  official  can 
have  even  one-thousandth  of  the  combined  knowledge  possessed  by  these  millions 
of  experts.  If  anyone  is  i»  doubt  about  the  facts  all  that  he  needs  to  do  is  to  refer 
to  current  newspaper  dispatches  from  abroad.  Everywhere  governmental  plan- 
ners are  trying  to  guide  their  economies.  Wherever  this  is  true  production  is 
stagnant.  The  people  are  cold  and  hungry  and  miserable  and  the  planners  are 
excusing  themselves  by  trying  to  lay  the  blame  on  the  after  effects  of  the  war. 
As  a  matter  of  fact,  though,  if  the  nations  had  really  free  enterprise  the  damage 
done  to  their  industries  by  war  would  now  be  repaired,  and  their  outputs  would 
be  greater  than  when  the  war  began. 

As  you  are  all  well  aware,  the  system  of  free  enterprise — the  system  which  has 
made  our  Nation  the  envy  of  the  world — rests  upon  these  foundation  stones: 

1.  The  right  of  private  property  (including  the  right  of  bequest  and  in- 
heritance). 

2.  Freedom  of  movement. 

3.  Freedom  of  contract. 

4.  Sacredness  of  contract. 

5.  Freedom  of  enterprise. 

PRINCIPLES   OF   AMERICANISM 

In  the  formative  years  of  our  Republic,  our  national  slogan  was  "Equal  oppor- 
tunity for  all,  and  special  privileges  for  none."  In  Europe,  men  were  born  into 
various  strata,  and  they  found  it  extremely  difficult  to  escape  therefrom.  It  is 
not  surprising,  therefore,  that  Karl  Marx,  brought  up  in  such  an  environment, 
expounded  the  doctrine  of  the  class  struggle,  teaching  the  working  class  that 
they  were  the  natural  enemies  of  the  employers,  and  that  they  could  only  progress 
by  overthrowing  the  capitalists. 

However,  to  Americans  of  the  last  century,  this  whole  notion  seemed  bizarre. 
They  were  taught  that,  before  the  law,  every  man  was  equal  to  every  other. 
Their  motto  was  "A  fair  field  and  no  favor — and  may  the  best  man  win."  On 
all  sides,  they  saw  men  successfully  climbing  the  economic  ladder.  Today's 
captain  of  industry  was  the  ordinary  workingman  of  yesteryear.  Hence,  through- 
out the  world,  America  was  known  as  the  land  of  opportunity  and  millions  of 
immigrants  to  our  shores  found  that  this  title  was  well  justified. 

Do  those  of  us  who,  today,  extol  the  merits  of  the  competitive  capitalistic 
system  do  so  merely  because  of  some  nostalgia  for  the  past,  or  do  our  views 
rest  upon  some  firmer  foundation?  What  does  a  careful,  unbiased  inquiry  into  the 
facts  indie  te? 

If  I  read  economic  history  correctly,  it  shows  that,  in  those  nations  in  which 
competition  has  been  freest  and  in  which  governmental  interference  with  indus- 
try has  been  least,  industrial  progress  has  been  greatest,  and,  moreover,  the 
people  have  been  the  happiest  and  have  enjoyed  the  greatest  degree  of  liberty. 
In  those  times  and  places  in  which  governmental  control  has  been  greatest,  the 
people  have  had  little  opportunity  to  show  their  initiative,  and  progress  has  been 
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slowest.     With  all  their  regimentation,  production  per  man-hour,  under  Musso- 
lini, Hitler,  or  Stalin,  has  never  been  one-half  as  great  as  in  the  United  States. 

MONOPOLIES, AND  SPECIAL  PRIVILEGE 

For  centuries,  it  has  always  been  the  policy  of  mercantilistic  governments  and 
their  successors,  the  fascistic  states,  to  foster  monopolies.  Queen  Elizabeth  is 
said  to  have  remarked  that  monopolies  constituted  "the  fairest  flowers  in  the 
royal  prerogative."  She  felt  this  way  because  the  monopolies  paid  heavily  for 
the  special  privileges  granted  to  them.  More  recent  powerful  rulers  have  com- 
monly followed  the  pattern  which  she  set. 

One  of  the  greatest  achievements  of  the  competitive  capitalistic  system  was 
the  abolition  of  such  special  privileges,  and  the  elimination  of  exploitation  of 
the  public  by  monopolies.  Some  of  our  State  constitutions  forbid  monopolies, 
on  the  ground  that  they  are  against  the  public  interest.  Most  of  the  States,  and 
also  the  Federal  Government,  have  enacted  laws  to  punish  those  engaging  in 
monopolization  and  conspiracies  in  restraint  of  trade.  The  competitive  capital- 
istic system  operated  on  the  principle  that  competition  is  the  life  of  trade,  that, 
therefore,  it  must  remain  free  and  untrammelled,  and  that  no  group  of  persons  be 
allowed  to  conspire  to  raise  prices  or  to  injure  other  persons  in  the  community. 

Such  laws  still  apply  to  employers  and  entrepreneurs.  If  manufacturers  or 
merchants  conspire  to  fix  prices,  they  are  liable  to  severe  penalties.  The  same 
penalties  ought  to  apply  to  labor  monopolists  when  they  conspire  to  fix  the  price 
of  labor.  Were  a  manufacturer  or  merchant  to  blocka.de  the  place  of  business  of 
his  rival,  he  would  quickly  find  himself  in  jail. 

Despite  the  long  recognition  of  the  general  principle  that  restraint  of  trade  is 
against  the  public  interest,  and  hence  unlawful,  Congress,  in  1914,  put  into  the 
Clayton  Act  a  clause  exempting  labor  unions  from  the  penalties  of  our  anti- 
monopoly  laws.  Later,  Congress  passed  the  Norris-L-aGuardia  Act.  This  for- 
bade the  issuance  of  injunctions  against  labor  unions.  Why  did  they  do  this? 
Because  injunctions  had  been  used  to  prevent  conspirators  and  mobs  from  in- 
juring employers. 

It  is  obvious  that,  by  creating  a  specially  privileged  class — a  class  above  the 
laws  that  govern  other  citizens — both  of  these  enactments  run  counter  to  previous 
American  policies.  What  was  the  excuse  for  such  a  departure?  Clearly,  it  was 
sympathy  for  the  "under  dog."  Proponents  of  these  acts  justified  their  actions 
by  saying  that  they  wished  to  keep  labor  from  being  exploited  by  unscrupulous 
employers. 

CAN  THE  WORKING  CLASS  BE  EXPLOITED  ? 

It  may  be  possible  that,  many  years  ago,  when  transportation  was  poor  and 
people  were  poverty-stricken,  the  workers  in  some  isolated  factory  town  may 
actually  have  been  "ground  down"  by  their  employers.  Certainly  no  such  situa- 
tion has  prevailed  in  recent  years.  As  long  ago  as  1917,  I  participated  in  an 
intensive  study  of  24  cotton-mill  villages  in  South  Carolina.  Even  though  the 
workers  there  were  poor,  ill-paid,  and,  in  many  cases,  illiterate,  I  know,  positively, 
that  the  employer  was  in  no  position  to  exploit  them,  for  if  wages  elsewhere  were 
a  few  cents  higher,  or  opportunities  there  a  trifle  better,  the  workers  moved  with 
the  greatest  alacrity  to  that  other  locality.  Today,  when  laborers  are  far  more 
prosperous,  and  when  a  large  portion  of  them  possess  and  utilize  freely  their 
own  means  of  transportation,  one  can  scarcely  talk  of  exploiting  labor,  and,  at 
the  same  time,  keep  his  face  straight. 

The  whole  notion  that  the  large  employer  has  superiority  in  bargaining  power 
and  can  keep  wages  down  if  he  so  desires  is  entirely  contrary  to  fact.  If  he 
fails  to  pay  the  going  rates,  his  workers  quickly  drift  away,  and,  without  workers, 
he  can  make  no  profits.  He  has  no  more  control  over  the  price  of  labor  than 
over  the  prices  of  raw  materials.     He  must  pay  what,  the  market  demands. 

DOES  AN  EMPLOYEE  OWN  HIS  JOB? 

Some  of  our  labor  legislation  of  recent  years  has  been  based  upon  the  theory 
that  an  employee  is  entitled  to  his  job.  If  this  theory  is  carried  to  its  logical  con- 
clusion, it  follows  that,  whenever  you  hire  a  boy  to  shovel  the  snow  off  of  your 
front  walk,  you  become  obligated  to  support  him  and  his  family  for  the  rest  of 
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his  life — even  if  he  occasionally  "beats  you  up"  and  destroys  your  property."  If 
this  is  not  the  correct  implication,  just  how  many  clays  must  you  hire  him  before 
his  job  becomes  a  vested  right?  I  believe  you  will  agree  with  me  that  this  whole 
idea  is  the  very  antithesis  of  the  principle  of  freedom  of  contract — one  of  the 
basic  foundations  of  our  economic  system.  Yet,  we  find  this  supposed  right  to 
one's  job  embodied  in  the  Wagner  Act.  Indeed,  that  statute  sets  up  elaborate 
machinery  to  enforce  this  hypothetical  "right." 

To  assume  that  a  man  who  leaves  his  job  has  any  right  to  prevent  another 
man  from  taking  that  job  on  whatever  terms  he  pleases  is  to  deny  to  the  other 
man  one  of  the  most  essential  rights  an  individual  has — the  right  to  sell  his  own 
labor.  As  long  as  this  right  is  not  protected,  America  cannot  legitimately  claim 
to  be  "the  land  of  the  free." 

HOW  THE  WAGNER  ACT  WOEKS  IN  PRACTICE 

The  machinery  of  the  Wagner  Act  is  utilized  to  constrain  employees  to  form 
monopolies  having  as  their  purpose  the  forcing  up  of  wage  rates.  The  Wagner 
Act,  in  fact,  contains  various  provisions  designed  to  break  down  any  opposition 
which  the  employer  may  offer  to  such  monopolization.  Moreover,  as  you  well 
know,  in  its  actual  operation,  it  virtually  legalizes  violence  against  any  persons 
who  attempt  to  oppose  the  monopolies  oganized  under  the  protection  of  the  act. 
Clearly,  all  this  is  the  very  antithesis  of  freedom  of  contract.  It  is  no  more 
logical  to  compel  an  employer  to  keep  on  paying  for  an  unsatisfactory  worker's 
services  than  to  compel  a  customer  to  continue  to  buy  from  a  merchant  who  sells 
goods  that  areliot  of  the  quality  desired. 

In  practice,  the  Wagner  Act  has  made  labor  strife  inevitable.  It  has  opened 
up  for  a  group  of  highly  trained  organizers,  paid  by  the  great  labor  monopolies, 
a  very  profitable  occupation — namely,  trouble  making.  Labor  peace  brings  no 
profits  to  these  organizers.  Their  job  is  to  see  that  it  does  not  long  exist.  And 
it  must  be  admitted  that  they  have  performed  their  duties  efficiently.  In  plant 
after  plant,  where,  in  former  years,  relations  between  the  employer  and  his 
employees  were  harmonious  and  strikes  unknown,  they  have  generated  de- 
structive labor  wars. 

At  present,  the  leaders  of  the  great  labor  monopolies  are  boldly  demanding 
Nation-wide  collective  bargaining,  a  process  which  has  been  more  aptly  dubbed 
"collective  bludgeoning."  They  rightly  contend  that  this  will  reduce  competi- 
tion between  the  workers  in  various  plants.  They  say  that  they  see  no  reason 
why  the  employers  in  the  respective  industries  should  not  combine  and  make 
contracts  for  the  industries.  If  this  policy  is  adopted,  what  must  inevitably  be 
the  outcome? 

Clearly,  only  one  result  is  possible.  In  each  industry,  employers  and  employees 
will  form  a  joint  monopoly.  They  will  raise  both  wages  and  the  prices  of  their 
products,  and  attempt  thus  to  pass  the  added  costs  on  to  the  public.  But  it  is 
impracticable  to  produce  prosperity  by  having  everyone  rob  everyone  else.  Total 
production,  and  hence  total  demand,  will  not  be  increased.  Raising  prices  will 
reduce  sales.  Fewer  employees  will  be  needed.  Unemployment  will  increase. 
Incomes  of  both  employers  and  employees  will  shrink.  The  various  industries 
will  then  engage  in  a  ruthless  battle  for  the  dwindling  market.  In  such  a 
war  of  the  giants,  Government  cannot  long  remain  on  the  side  lines.  It  must 
step  in  to  exercise  control.  We  shall  then  have  an  almost  perfect  replica  of 
Mussolini's  corporative  state — a  pleasant  prospect. 

During  the  last  dozen  years,  under  the  stimulation  of  the  Wagner  Act,  a 
rapidly  growing  fraction  of  the  labor  force  of  our  Nation  has  come  to  be  domi- 
nated by  huge  labor  monopolies.  These  monopolies  have  repeatedly  tied  up  great 
industries  regardless  of  injury  to  the  public.  They  have  done  this  even  in  war- 
time when  the  safety  of  the  Nation  was  at  stake.  Why  have  we,  in  free  America, 
tolerated  this  return  to  mercantilism!,  or  fascism,  whichever  you  prefer  to  call  it? 

HAS    TJNICN:ZATION    BENEFITED    LABOR? 

We  have  permitted  this  infringement  on  our  freedom  solely  because  we  have 
felt  that,  by  so  doing,  we  have  benefited  labor,  and  have  enabled  it  to  increase 
its  share  in  the  product  of  industry.  But,  have  we,  by  granting  it  special  priv- 
ileges, actually  accomplished  this  end?  The  facts  in  this  connection  are  brought 
out  in  tables  I,  II,  and  III,  and  charts  1  and  2. 
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Table  I. — Percentage  of  unionization  among  persons  habitually  working  for 

wages  or  salaries 


Year 

A 

Total  labor 

unions 
member- 
ship ' 
(thousands) 

B 

Number  of 
persons 

habitually 
working 
as  em- 
ployees 

(thousands) 

C 

Percent 
of  all  em- 
ployees 
unionized 
100  A 
B 

Year 

A 

Total  labor 

union 
member- 
ship i 

(thousands) 

B 

Number  of 
persons 

habitually 
working 
as  em- 
ployees 

(thousands) 

C 

Percent 
of  all  em- 
ployees 
unionized 
100  A 
B 

1900 

868 
1,125 
1,376 
1,914 
2,073 
2,022 

1,  907 
2,080 
2,131 
2,006 

2.  140 
2,343 
2,  452 

2,  716 
2,687 
2,583 
2,773 

3,  061 
3,467 
4,125 
5,048 
4,781 
4,027 

-  2(1,  35(1 
3  20,  801 
3  21,  252 
3  21.  703 
3  22,  154 
3  22,  605 
3  23,  056 
3  23,  507 

3  23,  958 

4  24,  410 
4  25,  216 
4  25,  794 
4  26.  310 
*  27,  078 
4  27,  S06 
4  27,  962 
4  28,  629 
4  29,  379 
4  30,  586 
4  30,  353 
4  29,  948 
4  30,  750 
4  31,  282 

4 
5 
6 
9 
-   9 
9 
8 
9 
9 
8 
8 
9 
9 
10 
10 
9 
10 
10 
11 
14 
17 
16 
13 

1923 

3,622 
3,  536 
'  3.519 
i  3,  503 
'  3,  546 
1  3,  480 
i  3,  443 
i  3.  393 
i  3,  358 
'.3, 144 
i  2,  973 
"  3,  609 
•  3,  889 
«  4,  700 
5  7,  400 
5  8,  000 
J  8,  200 
«  8,  500 
«  10,  500 
5  12,000 
5  13,  500 
5  13,  750 
•  16,  000 

4  32,  128 
4  33.  104 
»  33, 847 
4  34,  677 
4  35,  572 
3  36,  075 
3  36,  579 
s  37,  082 
3  37,  586 
'  38,  089 
3  38,  593 
3  39,  096 
3  39,  600 
3  40,  103 
3  40,  607 
3  41,  110 
s  41,  614 
3  42,  117 
3  42,  621 
'  43,  124 
3  43,  628 
3  44,  131 
3  44, 635 

11 

1901 

1924 

11 

1902    

1925 

1926 

10 

1903 

10 

1904 

1927 

1928 ^ 

1929 

10 

1905 

10 

1906 

9 

1907 

1930 

9 

1908 

1S31 

9 

1932        

8 

1910 

1933 

8 

1911 

1934 

9 

1912 

1935 

10 

1913  .     

1936 

1937 ... 

1938 

12 

1914 

18 

1915 

19 

1916 

1939 

1940 

20 

20 

1918 

1941 

25 

1919 

1942 

28 

1920 

1943 

31 

1921 

1944 

31 

1922 

1945 

36 

1  Leo  Wolman:  Ebb  and  Flow  in  Trade  Unionism,  pp.  192-193.  National  Bureau  of  Economic  Research, 
Publication  No.  30. 

2  Willford  I.  King:  The  Wealth  and  Income  of  the  People  of  the  United  States,  p.  264. 

3  Interpolated  or  extrapolated  along  a  straight  line. 

4  Willford  I.  King:  The  National  Income  and  Its  Purchasing  Power,  pp.  56  and  60.  National  Bureau  of 
Economic  Research,  Publication  15. 

'  Florence  Peterson,  American  Labor  Unions,  p.  56. 

6  Rough  estimate  based  upon  data  taken  from  the  National  Industrial  Conference  Board's  Road  Map  of 
Industry  No.  489  and  on  an  article  in  the  New  York  Times  of  Jan.  28,  1946. 

»  U.  S.  Survey  of  Current  Business,  June  1945,  p.  20;  July  1945,  p.  24.  Members  of  armed  forces  are  ex- 
cluded. 


Table  II. — Percentage  of  Nation's  net  new  spending  power  going  to  employees 

[Billions  of  dollars] 


Year 

A 

Realized 
national 
income 

B 

Change  in 
total  of 
money 

and 

demand 

deposits 

combined  6 

C 

Net  new 

spending 

power 

(A+B) 

D 

Total  of 

wages  and 

salaries 

received 

by  all 
employees 
in  the 
United 
States 

E 

Percent  of 

net  new 

spending 

power 

going  to 

wages  and 

salaries 

100  D 

C 

1919-. 

i  $62.  94 
'  68.  43 
i  56.  69 
i  57. 17 
i  65.  66 
i  67. 00 
i  70. 05 
i  73.  52 
i  73.  97 
i  75. 90 
i  79.  50 
'  72.40 
i  60.  20 
i  46.  71 
i  44.  71 

+4.90 
-2.73 
-3.56 
+2.25 
+1.17 
+1.79 
+1.04 
-1.88 

+.70 
+1.01 

-.90 
-1.25 
-3.29 
-2.24 

-.11 

$67. 84 
65.70 
53.13 
59.42 
66.83 
68.79 
71.09 
71.64 
74.67 
76.91 
78.60 
71.15 
56.  91 
42.47 
44.60 

2  $34.  60 
M1.27 
2  35.  21 
2  36.  60 
2  41.  85 
2  43.  25 

2  45.  77 

3  47.  63 
3  47.  52 

3  48.  34 

4  50.  21 
4  45.  86 
4  38.  79 
4  30.  40 
4  28.  77 

51.0 

1920 

62.8 

1921                                  

66.3 

1922.    

61.6 

1923 

62.6 

1924 

62.  9M 

1925 

64.4 

1926.    

66.5 

1927 

63.6 

1928 

62.8 

1929--.                              

63.9 

1930 

64.5 

1931 

68.2 

1932 

71.6 

1933 

64.5 

Footnotes  at  end  of  table. 
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Table    II- 


-Percentage   of   Nation's    net    new   spending   power   going 
ployees — Continued 

[Billions  of  dollars] 


to    cm- 


Year 

A 

Realized 
national 
income 

B 

Change  in 
total  of 
money 

and 
demand 
deposits  . 

combined  6 

C 

Net  new 

spending 

power 

(A+B) 

D 

Total  of 

wages  and 

salaries 

received 

by  all 

employees 
in  the 
United 
States 

E 

Percent  of 

net  new 

spending 

power 

going  to 

wages  and 

salaries 

100  D 

C 

1934 

i  51.  56 

i  56.  49 

i  65.  28 

'  69.  03 

•  62.  76 

>  68.  50 

«  76.  24 

»  92.  73 

s  117.  28 

8  143. 13 

«  156.  79 

5  160.  45 

+4.04 

+4.22 

+4.52 

-1.82 

+2.24 

+3.66 

+7.41 

+7.58 

+21.  22 

+  18.65 

+20.  98 

+15.  27 

55.60 

60.71 

69.80 

67.21 

65.00 

72.62 

83.65 

100.  31 

138.  50 

161.  78 

177.  77 

175.  72 

*  33.  42 

*  36. 34 
4  41. 48 
4  45.  79 

*  42.  66 
4  45.  63 
4  49.  70 
4  61.  37 
4  80.  41 

4  101.  79 
111.73 
109.8 

60.1 

1935 

59.9 

1936 

59.4 

1937 

68.1 

1938 

65.6 

1939 

62.8 

1940.    

59.4 

1941 

61.2 

1942 

58.1 

1943 

1944 

62.  9M 
62.  9M 

1945 

62.5 

Median     

62.9 

1  Estimates  made  by  the  National  Industrial  Conference  Board. 

2  See  the  report  of  the  National  Bureau  of  Economic  Research  entitled  "The  National  Income  and  Its 
Purchasing  Power,"  p.  74. 

3  National  Industrial  Conference  Board,  National  Income  in  the  United  States,  1799-1938,  pp.  21  and  90. 

4  Compiled  from  data  in  the  U.  S.  Survey  of  Current  Business  for  June,  1945,  p.  19,  Feb.  1946,  p.  32, 
July,  1946,  p.  5,  and  in  the  Statistical  Abstract  of  the  United  States  for  1944-45,  p.  403. 

5  Estimates  made  by  the  U.  S.  Department  of  Commerce. 

6  Calculated  from  data  found  in  the  reports  of  the  United  States  Comptroller  of  the  Currency  and  the 
United  States  Director  of  the  Mint. 

Table  III. — Percent  of  factory  workers  unionized  compared  with  the  percent  of 
manufacturing  income  paid  as  wages 


Factory  wage  workers 

The  wage  workers'  percentage  of— 

Year 

Total 

number  ' 

(thousands) 

Number 
unionized  2 
(thousands) 

Percent 

unionized 

Gross 
value  of 
output ' 

added  by 

manu- 
factures 2 

Net  in- 
come 
derived 

from 
manufac- 
turing 3 

1901. 

5,182 
6,262 
6.476 
8.424 
6.475 
8,194 
7,871 
7,848 

_  8,370 
6, 163 
5,788 

'    7,204 
8,569 
7,887 

677 

591 

811 

1.4S4 

1,636 

933 

871 

840 

790 

75S 

854 

1,172 

13 
9 
13 
18 
25 
11 
"1 
11 

0 

12 
15 
16 
5  30 
45 

17.2 
16.0 

16.1 
16.0 
17.9 
17.4 
16.4 
16.8 
16.0 
16.8 
15.6 
16.2 
16.7 
16.0 

40.6 
39.2 
40.2 
40.5 
43.2 
■il.4 
38.8 
38.4 
35.6 
35.9 
35.2 
39.4 
40.2 
36.8 

69  4 

1909 

62  3 

1914 

59  7 

1919 

65  6 

1921 

62  7 

1923 

66  2 

1925 

64  6 

1927. 

62  0 

1929 

52  1 

1931 

63  4 

1935 

58.7 
57  2 

1937 

56  1 

1939 

4  3,  500 

53.  6 

'  See  the  Statistical  Abstract  of  the  United  States  for  1941,  p.  845.  for  the  basic  data  used. 

2  Leo  Wolman's  estimates  of  union  membership  in  the  8  principal  divisions  of  the  manufacturing  field. 
See  his  Ebb  and  Flow  in  Trade  Unionism,  pp.  232-237  and  pp.  8^  of  Bulletin  68  of  the  National  Bureau 
of  Economic  Research. 

3  Percentages  computed  by  dividing  the  factory  wage  total  by  the  net  income  from  manufacturing  as 
indicated  for  1904  and  1927  by  the  National  Industrial  Conference  Board's  National  Income  in  the  United 
States,  1799-1938,  pp.  58-59;  for  1909-25,  by  the  present  writer's  book,  The  National  Income  and  Its  Purchas- 
ing Power,  pp.  94  and  132;  and  for  1929  to  1939  from  the  United  States  Survey  of  Current  Business,  March 
19<*3,  p.  22. 

4  Labor  Research  Association  Trade  Union  Facts,  pp.  29-32. 

5  Stein  (Emanuel),  Davis,  and  others,  Labor  Problems  in  America,  p.  260. 

Table  I  brings  out  tlie  fact  that  when  all  employees  in  the  United  States 
are  considered,  the  percentage  unionized  has  grown  since  1935  from  10  to  36. 
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Has  this  growth  increased  the  employees'  share  in  the  Nation's  net  new  spending 
power ;  that  is,  in  the  total  amount  of  money  that  all  the  people  in  the  United 
States  have  to  spend?  Table  II  and  chart  1  show  that  unionization  has  pro- 
duced no  upward  movement  in  this  percentage.  It  has  consistently  remained 
in  the  neighborhood  of  62  to  63  percent. 

Now  let  us  turn  to  the  manufacturing  industry.  Table  III  shows  that,  in  that 
field,  since  the  enactment,  of  the  Wagner  Act,  the  percentage  of  wage  workers 
unionized  has  grown  from  16  to  45.  Has  this  growth  in  the  power  of  the  labor 
monopolies  increased  the  wage  workers'  relative  share  in  the  volume  of  factory 
output?  In  the  value  added  by  manufacture?  In  the  net  income  derived  from 
manufacturing?  Not  at  all.  The  evidence  presented  in  table  III  and  chart  2 
indicates  that  labor's  share  in  the  output  of  industry  is  fixed  by  economic  laws 
which  seem  to  be  inexorable.  They  are,  indeed,  so  surprisingly  definite  that, 
if  one  knows  for  any  time  interval  the  total  of  net  new  spending  power  in  the 
United  States,  he  can,  without  any  other  information,  calculate  with  a  sur- 
prisingly small  percentage  of  error  the  total  amount  of  wages  which  will  be 
paid  to  all  the  factory  workers  in  the  Nation  in  that  period.  All  he  needs  to 
do  is  to  apply  the  following  ultrasimple  formula : 

Factory  wage  bill=0.1933    (net  new  spending  power  $20,000,000,000) 

Moreover,  if  the  wage  rate  is  known,  one  can  then  calculate  approximately  the 
number  of  hours  of  employment  which  all  factory  workers  will  have.  How  this 
all  works  out  in  practice  is  shown  by  table  IV  and  chart  3.  In  the  graph,  tUe 
correspondence  between  the  dotted  line  showing  the  volume  of  employment  as 
estimated  by  formula,  and  the  solid  line  showing  the  actual  volume  is  proof  of 
the  precision  with  which  some  economic  laws  can  be  verified  statistically. 

Table  IV. — How  new  spending  power  and  average  hourly  pay  determine  the 
volume  of  factory  employment 


Net  new  spending  power 
(billions) 

Total  factory  wage 
bill  (billions) 

Average 
hourly 
factory 
wage 

earnings  3 

E 

Total  employment 
of   factory   wage 
workers    (billions 
of  hours) 

Date 

Actual ' 
A 

Minus 
$20,000,000,000 

B 

Computed 
(0.1933B) 

C 

Actual 2 
D 

Com- 
puted 
C-E 

F 

Actual  * 
O 

1920 

1921 

1922 

$65.  70 
53.13 
59. 42 
66.83 
68.79 
71.09 
71.64 
74.67 
76.91 
78.60 
71.15 
56.91 
42.47 
44.60 
55.60 
60.71 
69.80 
67.21 
65.00 
72.62 
82.41 
97.58 
136.  22 
158.  65 
173.  98 

$45.  70 
33.13 
39.42 
46.83 
48.79 
51.09 
51.64 
54.67 
56.91 
58.60 
51.51 
36.91 
22.47 
24.60 
35.60 
40.71 
49.80 
47.21 
45.00 
52.62 
62.41 
77.58 
116.  22 
138.  65 
153.98 

$8.84 

6.41 

7.63 

9.07 

9.44 

9.88 

10.00 

10.57 

11.00 

11.34 

9.89 

7.14 

4.35 

4.76 

6.88 

7.88 

9.64 

9.12 

8.70 

10.18 

12.07 

14.99 

22.47 

26.81 

29.77 

$11.51 

7.45 

8.01 

10.15 

9.47 

9.98 

10.28 

10.10 

10.21 

10.88 

8.82 

6.69 

4.61 

4.94 

6.36 

7.31 

8.46 

10.11 

7.74 

9.09 

10.41 

15.22 

22.28 

30.38 

30.80 

$0. 606 
.524 
.494 
.541 
.562 
.561 
.568 
.576 
.579 
.590 
.589 
.564 
.498 
.491 
.580 
.599 
.619 
.695 
.716 
.720 
.739 
.814 
.924 
1.014 
1.065 

14.59 
12.23 
,15.45 
16.76 
16.80 
17.61 
17.61 
18.37 
19.00 
19.22 
16.79 
12.66 
8.73 
9.70 
11.86 
13.16 
15.58 
13.11 
12.15 
14.14 
16.33 
18.41 
24.31 
26.44 
27.95 

19.15 

13.88 
16.56 

1923 _„ 

1924 

18.94 
16.77 

1925 

17.84 

1926 

18.14 

1927 

17.60 

1928 

17.71 

1929 

19  00 

1930 

15.05 

1931 

11.70 

1932... 

8.50 

1933...... 

9.90 

1934 

11.03 

1935 

1936 

12.59 
14.50 

1937 

15.59 

1938 

1939 

1940 

1941 

11.41 
13. 94 
15.38 
19.53 

1942 

1943 

1944 

24.32 
29.67 
28.56 

1  See  table. 

2  Data  for  Census  years  are  taken  from  the  United  States  Statistical  Abstract  for  1942,  p.  895.  For  other 
years,  figures  have  been  interpolated  or  extrapolated  on  the  basis  of  the  factory  pay  rolls  index  published  in 
the  United  States  Survey  of  Current  Business. 

a  Computed  by  the  National  Industrial  Conference  Board  and  quoted  in  the  United  States  Survey  of 
Current  Business. 

«  Calculated  from  Census  and  other  Federal  estimates  of  the  number  of  wage-workers  employed  in  manu- 
facturing coupled  with  National  Industrial  Conference  Board  estimates  of  average  number  of  hours  worked 
weekly. 
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CALENOAR     YEARS 

Since,  apparently,  neither  unionization  nor  legislation  has  any  chance  of 
increasing  labor's  share  in  the  output  of  industry,  it  follows  that  monopolization 
cannot  possibly  benefit  the  laboring  class  as  a  whole.  As  long  as  only  a  small 
fraction  of  the  labor  supply  is  monopolized,  the  monopoly  may  take  advantage 
of  other  groups  of  workers  and  of  the  public  at  large.  But,  the  further  that 
monopolization  spreads,  the  fewer  are  the  victims  who  remain  to  be  robbed. 
Clearly,  it  is  difficult  to  profit  by  any  scheme  based  upon  everyone  robbing  every- 
one else. 

THE  EEAX,  WAY  TO  HELP  THE  WORKINGMAN 

The  evidence,  then,  is  overwhelming  that  there  is  just  one  way  to  benefit  labor 
in  general.  That  is  to  increase  production — to  make  larger  the  pie  which  is  to 
be  divided.  How  this  principle  works  in  practice  is  illustrated  by  table  VI  and 
chart  4.  They  show  that,  in  the  boom  year  of  1929,  the  depression  year  of 
1933,  and  the  recovery  year  of  1939,  the  relative  share  of  manufacturing  dis- 
tributable income  going  to  wages  changed  but  little.  However,  the  absolute 
amount  was  vastly  larger  in  1929  or  1939,  than  in  1933— the  reason  being  that 
production  was  larger,  and  hence,  that  there  was  more  product  to  distribute. 
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Table  V. — Distribution  of  total  manufacturing  income 


1929 

i933 

1939 

$20, 897 

$8, 410 

$16, 965 

3,885 

12,  297 

1,172 

2,  623 

920 

311 

5. 624 
706 

1,497 
272 

2,588 

10,624 

965 

1,996 

792 

The  experience  of  the  Lincoln  Electric  Co.  shows  that,  when  labor  cooperates 
fully  with  management,  it  is  possible  to  increase  production  to  a  remarkable 
extent.  Apparently,  in  the  Lincoln  Electric  plant,  output  has  actually  been 
doubled  by  such  cooperation  with  the  result  that  wages  also  have  been  doubled. 
If  you  will  examine  all  the  evidence  available  you  will  find  an  overwhelming 
mass  showing  that  unions  usually  keep  production  down,  and  only  an  occasional 
instance  of  unions  helping  to  increase  production.  It  follows  that  they  ordinarily 
reduce  rather  than  increase  the  annual  wage  total  in  any  plant  and  in  the  Nation 
as  a  whole. 

The  Wagner  Act,  instead  of  encouraging  those  friendly  relations  between  em- 
ployers and  employees  which  automatically  bring  higher  production  and  larger 
incomes  for  the  workers,  puts  labor  and  management  into  two  hostile  camps, 
and  encourages  them  to  battle  against  one  another.  This  warfare  inevitably 
reduces  production,  and  keeps  wages  down.  This  is  one  type  of  labor  gain  which, 
apparently,  the  friends  of  the  Wagner  Act  are  so  anxious  to  conserve. 

LABOR    MONOPOLIES    AND    UNEMPLOYMENT 

In  the  1930's,  the  labor  monopolies  demonstrated  their  power  by  forcing  wage 
rates  up  at  the  very  time  when  demand  was  falling  off.  As  a  result,  they  kept 
millions  idle  for  a  decade.  The  loss  in  employment  which  they  produced,  is  well 
illustrated  by  the  great  dip  in  the  black  curve  in  chart  3. 

As  Stanley  Jevons  once  said,  prices  are  the  safety  valves  of  the  economic 
system,  and  when  monopolies  or  Government  fix  prices,  trouble  always  ensues. 
Thus,  when  either  Government  or  labor  monopolies  fix  wage  rates,  serious  unem- 
ployment is  almost  certain  to  develop  in  the  first  period  of  pessimism.  Today, 
the  labor  monopolies  are  stronger  than  ever,  and  with  the  Wagner  Act  to  help 
them,  they  can  again,  in  the  next  period  when  the  demand  for  labor  slackens, 
produce,  and  maintain,  mass  unemployment.  Here  we  have  another  of  those 
labor  gains  which  the  backers  of  labor  monopolies  are  so  anxious  to  conserve. 

FREEDOM   OR  REGIMENTATION SPECIAL  PRIVILEGE   OR   EQUALITY 

In  closing,  I  wish  to  repeat  what  I  stated  earlier.  You  are  confronted  with  a 
choice  between  two  systems : 

1.  The  system  which  recognizes  the  freedom  of  every  American  to  be  inde- 
pendent— to  work  where  he  pleases,  when  he  pleases,  for  whom  he  pleases, 
and  for  the  best  wage  obtainable. 

2.  The  system  which  makes  the  workman  a  cog  in  a  machine — which  pre- 
vents him  from  doing  his  best — which  puts  him  at  the  mercy  of  the  union — 
which,  whenever  the  leader  of  the  union  makes  a  wrong  guess,  condemns 
him  to  unemployment. 

If  you  do  not  approve  of  the  second  system,  what  ought  you  to  do  about  it — 
limit  its  evils?  Or  get  rid  of  it?  If  highwaymen  become  too  troublesome,  do  you 
advocate  legislation  permitting  them  to  hold  up  travellers  only  on  Tuesday, 
Thursday,  and  Saturday,  and  forbidding  them  to  kill  more  than  one  victim  in 
10? 

Is  there  any  advantage  in  such  halfway  measures?  Why  not  go  all  the  way 
and  restore  to  every  employer  and  every  employee  full  freedom  to  work  for  his 
own  advantage — but  not  freedom  to  conspire  or  combine  to  injure  others— not 
freedom  to  use  violence  against  his  fellow  men?  Why  not  repeal  all  legislation 
which  hampers  progress,  which  keeps  down  the  average  earnings  of  the  working 
class,  and  which  fails  to  recognize  the  equality  of  all  citizens  before  the  law? 
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Letteb  op  Theodore  J.  La  Manna,  Manager,  Klett  Manufacturing  Co. 

Klett  Manufacturing  Co., 
New  York  28,  N.  Y.,  March  7,  1947. 
United  States  Senate  Committee  on  Labor  and  Public  Welfare, 
Washington,  D.  0. 

Gentlemen  :  Pursuant  to  your  request  of  February  24,  1947,  I  present  here- 
with views  on  the  Wagner  Act,  National  Labor  Relations  Act  49  (Stat.  449) 
and  the  present  proposed  legislation  to  amend  the  same. 

My  firm  opinion  and  belief  is  that  the  above  noted  act  is  in  direct  conflict 
with  and  violates  all  of  the  principles,  as  laid  down  by  the  Constitution  of  the 
United  States. 

It  is  unconstitutional  and  never  should  have  been  administered  as  any  law 
of  this  land. 

I  am  only  a  layman  and  if  I  can  read  the  Constitution  of  the  United  States, 
and  this  law  as  enacted,  and  analyze  the  same,  and  come  to  this  conclusion, 
I  do  not  think  it  necessary  to  go  into  any  long  harangue  on  the  various  points 
in  comparison.  You  men  have  made  a  study  of  our  Constitution  and  the  most 
of  you  are  lawyers  and  attorneys,  or  have  had  training  for  such  a  profession, 
therefore  are  better  qualified  to  recognize  greater  deficiency  in  this  act. 

My  reason  for  declaring  this  National  Labor  Relations  Act  unconstitutional 
are  as  follows : 

1.  It  permits  the  seizure  of  property,  by  a  group  of  individuals,  from 
another  without  any  just  claim.  Whereas  our  Constitution  guarantees  the 
sacred  individual  rights  of  property  ownership. 

2.  It  directly  imposes  fines  and  penalties  for  any  resistance  to  the  seizure 
of  property. 

.!.  It  directly  imposes  fines  and  penalties  for  any  speech  or  discussion 
made  which  may  be  against  the  act. 

Whereas,  our  Constitution  guarantees  the  freedom  of  speech  even  if  in 
criticism  of  our  own  Government. 

Our  Constitution  states  the  people  have  the  right  to  free  assembly  to 
protest  any  grievance  to  our  Government,  but  stated  it  must  be  done  in  an 
orderly  fashion  and  peacably.  It  does  not  state  that  one  group  of  individuals 
have  the  privelege  of  forcing  their  will  on  any  individual  or  to  interfere 
with  his  property. 

Our  forefathers  were  very  careful  to  treat  this  subject  in  dealing  with 
the  formation  of  the  original  States  and  in  no  way  permitted  one  State  to 
gain  advantage  over  the  other. 

The  National  Labor  Relations  Act,  has  given  the  right  to  open  rebellion 
and  civil  war,  through  its  granting  of  power  of  collective  bargaining. 

It  has  set  up  a  class  distinction,  which  our  forefathers  were  very  careful 
to  provide  against  in  laying  down  the  principles  of  our  Constitution. 

Do  not  forget  that  in  our  Constitution,  article  11,  specifically  stated,  "The 
enumeration  in  the  Constitution,  of  certain  rights,  shall  not  be  construed 
to  deny  or  disparage  others  retained  by  the  people." 

I  also  quote  from  article  12,  of  the  Constitution  of  the  United  States  as 
follows,  "The  powers  not  delegated  to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  States  are  reserved  to  the  States  respectively, 
or  to  the  people." 

Delegates  the  powers  which  have  been  granted  the  United  States  Govern- 
ment, States,  and  the  people  and  it  appears  that  the  National  Labor  Rela- 
tions Act  would  have  to  first  be  submitted  to  the  people  as  an  amendment 
to  the  Constitution  of  the  United  States. 
Every  fear  and  reason  as  advanced,  for  passing  of  the  National  Labor  Rela- 
tions Act — 

findings  and  policy 

Section  1:  The  denial  by  employers  of  the  right  of  employees  to  organize 
and  the  refusal  by  employers  to  accept  the  procedure  of  collective  bargaining 
lead  to  strikes  and  other  forms  of  industrial  strife  and  unrest,  which  have 
the  intent  or  the  necessary  effect  of  burdening  or  obstructing  commerce  by 
(a)  impairing  the  efficiency,  safety,  or  operation  of  the  instrumentalities 
of  commerce;  (ft)  occurring  in  the  current  of  commerce;  (c)  materially  af- 
fecting, restraining,  or  controlling  the  flow  of  raw  materials  or  manufactured 
or  processed  goods  from  or  into  the  channels  of  commerce  or  the  prices  of 
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such  materials  or  goods  in  commerce;  or  (d)  causing  diminution  of  em- 
ployment and  wages  in  such  volume  as  substantially  to  impair  or  disrupt 
the  market  for  goods  flowing  from  or  into  the  channels  of  commerce. 

The  inequality  of  bargaining  power  between  employees  who  do  not  pos- 
sess full  freedom  of  association  or  actual  liberty  of  contact,  and  employers 
who  are  organized  in  the  corporate  or  other  forms  of  ownership  association 
substantially  burdens  and  affects  the  flow  of  commerce,  and  tends  to  aggra- 
vate recurrent  business  depressions,  by  depressing  wage  rates  and  the  pur- 
chasing power  of  wage  earners  in  industry  and  by  preventing  the  stabiliza- 
tion of  competitive  wage  rates  and  working  conditions  within  and  between 
industries. 

Experience  has  proved  that  protection  by  law  of  the  right  to  employees 
to  organize  and  bargain  collectively  safeguards  commerce  from  injury,  im- 
pairment, or  interruption,  and  promotes  the  flow  of  commerce  by  removing 
certain  recognized  sources  of  industrial  strife  and  unrest,  by  encouraging 
practices  fundamental  to  the  friendly  adjustment  of  industrial  disputes 
arising  out  of  differences  as  to  wages,  hours,  or  other  working  conditions, 
and  by  restoring  equality  of  bargaining  power  between  employers  and  em- 
ployees. 

It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  the 
causes  of  certain  substantial  obstructions  to  the  free  flow  of  commerce  and 
to  mitigate  and  eliminate  these  obstructions  when  they  have  occurred  by 
encouraging  the  practice  and  procedure  of  collective  bargaining,  and  by  pro- 
tecting the  exercise  by  workers  of  full  freedom  of  association,  self-organiza- 
tion, and  designation  of  representatives  of  their  own  choosing,  or  the  pur- 
pose of  negotiating  the  terms  and  conditions  of  their  employment  or  other 
mutual  aid  or  protection. 
is  now  upon  us,  and  has  been  experienced  through  the  whole  Nation  during  the 
past  year. 
Under  (a)  — 

Efficiency  has  become  impaired  and  shrunk  to  such  a  low  ebb  that  it  is  very 
noticeable  and  evident  wherever  you  may  travel. 

Safety  :  It  appears  that  there  have  been  a  great  many  accidents  which  may 
or  may  not  be  attributable  to  careless,  inefficient  worwmansliip. 

Production  has  decreased  to  such  an  extent  that  it  is  more  difficult  to  obtain 
materials  today  than  during  any  period  of  the  war. 

Employment  has  reached  a  saturation  point,  because  of  the  unsettled  busi- 
ness conditions.  Business  cannot  think  of  expanding,  but  in  cutting  down  its 
responsibilities  and  saving  its  investment.  It  cannot  afford  to  risk  capital 
any  further. 

Inequality  of  bargaining  power  is  a  misstatement  of  fact,  employees  were 
always  the  first  consideration  of  any  business.  The  inequality  of  bargaining 
power  has  been  placed  in  the  wrong  hands  and  is  all  one-sided.  There  is  not 
any  bargaining  power  at  all,  but  a  bludgeoning  power. 

This  was  brought  out  very  pointedly  when  the  coal  miners  struck  against 
the  United  States  Government. 

Unions  prospered  and  became  strong  before  it  was  necessary  to  pass  the 
National  Labor  Relations  Act. 
Mention  is  made  of  "employers,"  "corporate,"  etc.,  in  the  second  paragraph. 
It  should  not  be  forgotten  that  a  corporation  is  an  artificial  being  established 
by  law  and  is  representative  of  individual  ownership  rights  as  evidenced  by 
certificates  authorized  by  the  State  granting  such  privilege  and  when  dealing 
with  corporations  we  are  dealing  with  the  individual  rights  of  ownership  and  in- 
vestments of  individuals,  whose  property  rights  are  guaranteed  under  the  Con- 
stitution of  the  United  States. 

Also  in  the  same  paragraph  referred  to  above,  it  states  employees  do  not 
possess  the  full  freedom  of  association  or  actual  liberty  of  contact,  which  is  a 
misstatement  of  fact,  but  has  become  true  since  the  passing  of  the  National  Labor 
Relations  Act. 

The  fact  is  that  employees  now  are  represented  by  a  third  party,  who  has  the 
power  to  dictate  the  policy  to  be  pursued,  whether  it  affects  him  or  not,  such 
as  the  calling  of  sympathy  strikes.    * 

Depression :  If  the  unsettled  business  conditions  prevailing  at  this  time  con- 
tinue much  longer,  we  are  headed  for  a  depression. 

Wage  rates  and  earning  power :  While  the  wage  rates  may  have  increased, 
the  earning  power  of  the  employee  will  drop  because  industry  cannot  carry 
the  burden  of  premium  pay  for  overtime  and  therefore  will  have  to  resort  to  40- 
hour  week. 
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Stabilization  of  competitive  wage  rates:  Industry  will  not  continue  to  be  on  a 
competitive  basis  because  of  the  applying  of  standard  wage  rates  in  industry. 

Experience  lias  proved  that  collective  bargaining  as  has  been  practiced  has  in- 
jured, impaired,  and  interrupted  tlie  flow  of  commerce  during  the  past  year  and 
we  have  experienced  and  shall  experience  more  industrial  strife  and  unrest. 

In  connection  with  the  above  statements,  I  do  not  need  to  present  any  docu- 
mentary evidence,  other  than  to  recall  to  the  memory  of  the  individual  members 
of  this  committee  the  headlines  and  news  items  of  the  newspapers  throughout 
the  country  during  the  past  year. 

My  recommendations  are  to   declare  the  National  Labor  Relations  Act    (49 
Stat.  443)   unconstitutional. 
Eliminate  all  of  its  boards  and  courts. 

To  eliminate  all  third  parties  from  arbitrating  any  labor  disputes  but  let  labor 
and  management  settle  their  own  individual  problems. 

Each  problem  is  separate  and  apart  from  any  national,  State,  city,  or  town- 
ship.   By  this  I  mean,  each  small  plant  or  large  plant,  has  its  own  specific  problem 
and  there  is  no  one  who  knows  better  than  the  individuals  working  or  employed 
at  each  place  of  employment  the  cause  of  their  grievance. 
The  regulation  of  all  unions. 

The  dismemberment  of  all  national  unions,  into  locals  treating  with  their  own 
local  problem. 

The  filing  of  annual  reports  containing  the  following  information : 

Names  and  addresses  of  officers,  salaries  paid,  fees  paid,  expenses  paid. 
Names  and  address  of  boards  of  directors,  salaries  paid,  fees  paid,  ex- 
penses paid. 

Names  and  addresses  of  members  of  special  committees  and  councils, 
salaries  paid,  fees  paid,  expenses  paid. 
Number  of  members. 
Copy  of  charter. 
Financial   reports  in  detail. 
Statement  of  assets  and  liabilities. 
Income  received,  stating  from  source. 
Disbursements  in  detail. 
Filing  of  income-tax  returns. 
The  complete  divorce  from  political  activity  of  any  kind  by  any  union. 
In  conclusion,  the  National  Labor  Relations  Act  has  made  it  possible  for  a 
group  of  individuals  to  control  the  greatest  mass  of  people  and  dictate  where 
they  shall  work,  how  they  shall  work,  what  they  shall  earn,  and  when  they  may 
work.     Man's  individual  rights  have  been  taken  from  him,  he  has  no  choice  or 
freedom  of  action.     It  has  promoted  nothing  more  than  gang  warfare.     It  has 
promoted  boycotting  and  utter  disregard  for  law  and  order  and  government  and 
of  the  individual  rights  of  the  citizen. 

The  unions  operating  on  a  Nation-wide  industrial  scale  are  a  monopoly  and 
should  be  subject  to  such  regulations  as  any  business. 

There  should  not  be  permitted  at  any  time  any  affiliation  with  any  interna- 
tional trade-unions  throughout  the  world. 

This  an  all  important  point  if  we  are  to  preserve  our  Constitution  and  great 
country. 

Through  the  organization  of  international  trade-unions  it  is  possible  for  any 
foreign  power  to  stifle  our  industry  and  cripple  us  before  a  war  or,  going  further, 
change  our  form  of  government. 

This  also  is  in  direct  conflict  with  our  Constitution,  the  granting  of  any  such 
power  to  any  one  man  or  group  of  men. 

The  very  structure  of  our  Government  as  outlined  in  the  Constitution  of  the 
United  States  bears  out  my  above  points. 
Yours  very  truly. 

Theodore  J.  La  Manna,  (C.  P.  A.)  N.  Y. 


Statement  of  W.  Wallace  Lanahan,  President,   Boakd  of  Trustees,  Johns' 

Hopkins  Hospital 

The  Johns  Hopkins  Hospital  is  a  nonprofit  charitable  institution  founded  in 
1889  to  give  care  to  the  sick  regardless  of  race,  color,  creed,  or  ability  to  pay. 
This  it  has  done  since  the  doors  were  first  opened.  It  is  the  largest  nonprofit 
general  hospital  in  Baltimore,  having  more  than  1,000  beds  and  averaging  1,000 
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out-patient  visits  per  day.     It  is  supported  in  whole  by  revenue  from  some  of 
its  patients  and  by  charitable  contributions. 

The  hospital,  although  a  separate  entity  from  the  Johns  Hopkins  University, 
has  maintained  extremely  close  affiliations  with  the  Johns  Hopkins  University 
School  of  Medicine  and  Hygiene  since  their  establishment.  Thus,  in  addition 
to  taking  care  of  the  sick,  regardless  of  race,  creed,  color,  or  ability  to  pay,  it 
has  been  able  to  pioneer  in  the  advancement  of  medical  science  in  this  country 
to  the  extent  of  rendering  invaluable  service  to  humanity  in  general,  a  fact 
recognized  the  world  over. 

During  the  early  fall  of  1946,  the  United  Public  Workers  of  America  CIO, 
Abram  Flaxer,  president,  attempted  to  organize  the  nonprofessional  employees 
of  the  Johns  Hopkins  Hospital. 

In  November  the  union,  through  Local  742,  UPWA,  requested  from  the  director 
of  the  Hospital  recognition  as  exclusive  bargaining  agent  for  all  nonprofessional 
employees  with  the  exception  of  department  heads.  This  demand,  and  a  simul- 
taneous request  for  a  consent  election,  were  denied  by  the  hospital  authorities 
on  the  grounds  that  the  interest  of  the  hospital  and  its  employees  would  not  be 
served  best  by  acceding  to  such  requests. 

At  the  time  it  made  its  request  to  be  the  exclusive  bargaining  agent,  the  UPWA 
submitted  also  a  proposed  contract  which  made  the  following  demands  among 
others : 

(a)  Exclusive  bargaining  rights  for  all  nonprofessional  employees  (by  this 
rough  definition  including  some  1,900  employees),  excepting  only  department 
heads,  but  not  excepting  the  many  members  of  management  below  that  level ; 
(&)  A  union  shop  calling  for  the  discharge  of  present  employees  who  do 
not  joint  the  UPWA  within  30  days  after  the  agreement  is  signed  ;  mandatory 
membership  for  new  employees  within  15  days  of  employment  on  pain  of 
discharge,  and  compulsory  check-off  by  the  hospital  of  union  dues ; 

(c)  Pay  increases  ranging  from  40  to  60  percent,  with  the  right  to  rene- 
gotiate wages  "in  the  event  that  a  rise  in  cost  of  living  requires  it"  in  the 
judgment  of  the  union  ; 

(d)  Also  included  were  benefits  already  provided,  such  as  sick  leave,  vaca- 
tion with  pay,  free  medical  care,  grievance  procedure,  et  cetera. 

The  Johns  Hopkins  Hospital  relies  solely  upon  money  received  from  some 
patients  plus  public  contributions.  It  operated  in  1945-46  at  a  net  deficit  of 
$163,634,  the  largest  in  its  history.  The  net  deficit  for  the  current  year  will  run 
well  in  excess  of  $400,000.  Granting  the  union  demands  would  mean  an  addi- 
tional deficit  of  approximately  $1,000,000  a  year.  Free  and  part-free  patients 
cost  the  Johns  Hopkins  Hospital  about  $977,000  during  the  past  fiscal  year. 

Cieaily  the  added  burden  of  a  million-dollar  operating  expense  incurred  by 
UPWA  wage  demands  as  stated  above  would  leave  the  hospital  four  possible 
drastic  alternatives : 

A.  Passing  the  added  cost  on  to  the  patients,  which  would  increase  the 
cost  per  patient  day  40  percent. 

B.  Elimination  of  free  and  part-free  work  for  the  sick  poor,  which  cost 
the  hospital  approximately  $977,000  for  the  past  fiscal  year,  which  public 
service  is  one  of  the  basic  fundamentals  of  the  hospital's  charter. 

C.  Requesting  the  public  for  additional  charitable  contributions,  when  in 
fact  the  most  recent  drive  for  hospital  funds,  in  1946,  failed  in  its  objective 
by  one-third  of  its  goal,  and  the  existing  charitable  contributions  and 
operating  revenue  fall  far  short  of  meeting  operating  expenses. 

D.  Being  forced  to  acceede  to  the  UPWA  demands,  and  to  continue  ful- 
filling its  present  obligations  to  the  public  to  the  point  where  its  funds  were 
exhausted,  and  the  Johns  Hopkins  Hospital  ceased  of  necessity  to  function. 

The  hospital  is  not  operated  for  the  purpose  of  earning  a  cash  profit.  Its 
profits  can  be  counted  solely  in  terms  of  the  benefits  to  its  patients  in  particular 
and  to  mankind  in  general  accruing  from  its  ability  to  care  for  the  community 
sick,  and  its  contributions  to  medical  science.  The  hospital  cannot  draw  on 
any  cash  profits  to  readjust  its  operating  procedure  to  meet  union  demands 
as  compared  to  an  entity  engaged  in  commerce  for  profit.  Its  ever-increasing 
obligations  to  the  public,  the  sick,  and  to  the  advancement  of  medicine  are  not 
only  fixed  in  the  words  of  the  charter  but  are  the  very  essence  of  its  being. 

The  possibility  of  a  break-down  in  the  smallest  detail  of  maintaining  the 
necessary  routine  in  a  hospital  24  hours  a  day,  65  days  a  year,  is  a  matter  of 
life  and  death  to  the  public  who  entrust  themselves  to  the  care  of  such  hospitals. 
Even  more  alarming  in  its  implication  is  the  resulting  effect  of  such  a  break- 
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down  upon  the  community.  A  serious  break-down  in  hospital  care  exposes 
the  community  to  the  danger  of  uncontrolled  epidemics  and  the  inability  to 
handle  emergency  cases  seriously  jeopardizes  the  very  life  of  its  patients. 
While  an  aroused  public  might  attempt  to  maintain  hospital  service  by  volunteer 
action,  its  efforts  would  be  makeshift  at  best,  problematical  in  effect,  and  not 
germane  to  the  issue  joined  in  this  testimony. 

The  hospital  has  always  recognized  that  it  has  obligations  fo  its  employees 
and  is  in  sympathy  with  their  natural  desire  to  improve  their  status.  Before 
the  union  came  on  the  scene,  the  hospital  had  a  personnel  department  with  the 
responsibility  for  looking  after  the  interest  of  its  employees  and  maintaining . 
a  modern  personnel  program.  However,  it  further  realizes  its  greater  obliga- 
tion to  the  sick  of  the  community  and  the  Nation  of  which  it  is  a  part. 

SUMMARY 

In  summation,  the  board  of  trustees  of  the  Johns  Hopkins  Hospital  feels 
Justified  in  underlining  the  fact  that  the  nonprofit  hospital  is  an  integral  part 
of  the  community  in  which  it  finds  itself,  and  the  community,  down  to  an  indi- 
vidual, are  indissolubly  linked  with  the  hospital  from  the  cradle  to  the  grave. 
This  hospital  depends  in  toto  on  the  community  for  the  money  to  maintain  itself, 
and  the  community,  in  turn,  depends  on  the  hospital  to  take  care  of  its  medical 
needs  from  childbirth  to  death.  The  hospital  and  the  individual  in  the  same  area 
are  in  effect  simply  two  parts  of  the  same  entity — the  community. 

This  is  equally  true  of  the  hospital  employees  who  are  part  of  the  same 
community. 

It  would,  therefore,  seem  highly  unethical  and  detrimental  to  the  public  wel- 
fare for  this  hospital,  whose  only  bargaining  asset  lies  in  the  efficiency  of  its 
service  to  the  sick  of  the  community,  to  be  compelled  to  bargain  with  a  stated 
group  or  labor  union  which  could,  at  will,  exercise  its  power  to  disrupt  service 
or  strike  if  its  demands  were  not  granted,  regardless  of  the  hospital's  ability 
to  meet  their  demands  and  regardless  of  the  great  hardship  engendered  to  such 
essential  services  to  the  public. 

Therefore,  we  earnestly  request  the  enactment  of  legislation  specifically  ex 
empting  nonprofit  hospitals  from  any  provisions  of  the  Wagner  Act,  the  Wage 
and  Hour  Act,  or  any  similar  laws. 

The  board  of  trustees  of  the  Johns  Hopkins  Hospital,  Baltimore,  Md.,  urges 
the  serious  consideration  of  the  Congress  of  the  United  States  to  the  testimony 
herein  outlined  above,  as  submitted  to  the  House  of  Representatives  Committee 
on  Education  and  Labor,  the  United  States  Senate  Committee  on  Welfare  and 
Labor  on  March  S,  1947,  in  conjunction  with  the  testimony  of  John  H.  Hayes, 
president  of  the  American  Hospital  Association. 

Respectfully  submitted  for  the  board  of  trustees,  Johns  Hopkins  Hospital. 

W.  Wallace  Lanaham,  President. 

March  12,  1947. 


Statement  of  Richard  A.  Lester,  Associate  Professor  of  Economics,  Princeton 

University 

Statement  on  S.  133 

On  the  basis  of  my  study  of  national  and  regional  bargaining  and  my  experi- 
ence in  the  field  of  labor  relations,  I  am  sure  that  it  would  not  be  in  the  public 
interest  to  enact  such  legislation  as  S.  133,  introduced  by  Senator  Ball  for  the 
purpose  of  confining  collective  bargaining  and  union  policy  determination  to 
indivdual  companies  and  to  a  single  "labor-market  area." 

This  conclusion  is  based  not  only  upon  a  study  of  "Wages  Under  National  and 
Regional  Collective  Bargaining,"  which  I  made  with  Edward  A.  Robie  and  which 
was  published  in  August  1946,  but  also  upon  a  decade  of  experience  in  the  field 
of  labor,  including  teaching,  writing,  and  mediating  and  arbitrating  labor  dis- 
putes in  various  parts  of  the  country  including  the  west  coast  and  the  south. 
I  am  author  of  the  following  books:  Economics  of  Labor,  1941;  Providing  for 
Unemployed  Workers  During  the  Transition,  1945 ;  Monetary  Experiments,  1939 ; 
and  the  coauthor  of  Labor  and  Social  Organization,  1989;  and  the  Case 
Against  Experience  Rating  in  Unemployment  Compensation,  1938.  During  the 
war  I  was  associate  chief  and  acting  chief  of  a  branch  in  the  Labor  Division 
of  the  War  Production  Board ;  consultant  on  manpower  in  the  office  of  the 
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Secretary  of  War ;  referee,  public  panel  member,  and  arbitrator  for  tbe  National 
War  Labor  Board,  and  the  Atlanta  Regional  War  Labor  Board,  and  chairman 
of  the  Southern  Texile  Commission  under  the  National  War  Labor  Board,  as 
well  as  a  member  of  the  staff  of  the  Committee  for  Economic  Development. 

National  and  regional  collective  bargaining  have  existed  up  to  55  years  in  a 
host  of  industries  (e.  g.,  pottery,  pressed  and  blown  glassware,  glass  bottles,  bitu- 
minous coal,  stoves,  men's  clothing,  silk  and  rayon  dyeing  and  finishing,  cotton 
textiles  in  New  England,  grain  milling  in  the  Northwest,  the  maritime  industry, 
trucking,  flat  glass,  elevator  construction,  west  coast  pulp  and  paper,  women's 
hosiery,  etc.).  For  the  study  we  made  of  wages  under  national  and  regional 
collective  bargaining  we  selected  seven  manufacturing  industries  on  two  bases: 
(1)  The  length  of  the  period  of  experience  with  national  or  regional  bargaining, 
and  (2)  the  variety  of  economic  circumstances  and  experience  in  the  selected 
industries,  We  were,  particularly  interested  in  including  some  industries  con- 
taining large  com-panies.  The  industries  selected  had  an  experience  with  na- 
tional and  regional  collective  bargaining  ranging  from  10  to  55  years  and  were 
probably  a  fairly  representative  sample,  including  four  AFL  unions  and  three 
CIO  unions. 

The  experience  in  the  industries  studied  is  especially  interesting  in  the  light 
of  the  stated  purposes  of  S.  133.  One  of  the  alleged  purposes  is  to  "assure  to 
employees  in  industries  affecting  commerce  a  direct  voice  in  determining  the 
terms  and  conditions  of  their  work  through  collective  bargaining."  Some  of 
the  most  democratic  procedures  providing  for  participation  of  members  in  the 
determination  of  the  terms  and  conditions  of  collective  bargaining  agreements 
are  to  be  found  in  some  of  the  industries  studied.  For  example,  every  newly 
proposed  wage  scale  is  submitted  to  a  referendum  of  the  membership  in  all 
covered  locals  under  national  and  regional  bargaining  in  women's  hosiery,  in 
the  west  coast  pulp  and  paper  industry,  and  in  two  branches  of  the  flint  glass 
industry,  and  a  very  high  proportion  of  the  total  membership  in  the  covered 
locals  participates  in  each  vote,  the  percentage  usually  running  around  80  or 
90  percent  of  the  membership.  Furthermore,  the  negotiations  in  the  west 
coast  pulp  and  paper  industry,  pressed  and  blown  glassware,  and  a  number  of 
the  other  industries  mentioned  are  openly  conducted  with  as  many  as  a 
hundred  or  more  democratically  selected  delegates  present. 
•  The  only  sound  way  to  assure  adequate  member  participation  in  union  ac- 
tivities and  policies  is  to  make  certain  that  democratic  procedures  are  followed 
and  that  issues  are  submitted  for  determination  and  ratification  by  the  mem- 
bership. On  such  a  basis  many  of  the  industries  subject  to  national  and  re- 
gional bargaining  are  almost  models  and  have  been  cited  as  excellent  exam- 
ples by  a  number  of  authors  on  labor  relations.  Confining  the  determination 
of  union  policies  and  collective  bargaining  itself  to  individual  companies  and 
to  local  labor-market  areas  will  not  prevent  individual  union  officials  from 
acquiring  excessive  power  and  authority.  Some  of  the  most  autocratic  and 
powerful  union  leaders  are  to  be  found  in  local  unions  such  as  the  building, 
printing,  and  amusement  trades,  and  in  unions  that  bargain  only  on  a  com- 
pany or  community  basis  such  as  is  true  in  the  above  trades  and  is  also  true 
of  Mr.  Petrillo's  union.  With  large  companies  having  50,000  to  350,000  em- 
ployees in  plants  scattered  all  over  the  country,  such  as  General  Motors,  Gen- 
eral Electric,  Goodyear  Tire  &  Rubber  Co.,  etc.,  it  is  difficult  to  understand 
why  and  how  limiting  the  determination  of  union  policies  and  the  actual  bar- 
gaining process  to  an  individual  company  will  "assure  to  employees  in  indus- 
tries affecting  commerce  a  direct  voice  in  determining  the  terms  and  condi- 
tions of  their  work  through  collective  bargaining." 

The  second  stated  purpose  of  S.  133  is  "to  prevent  monopolistic  concentra- 
tions tof  bargaining  power  and  controls  over  labor  supply  which  may  obstruct 
and  burden  commerce  and  endanger  the  national  health  and  welfare  by  in- 
dustry-wide shut-downs."  This  stated  purpose  involves  two  separate  ques- 
tions: (1)  The  question  of  monopoly,  and  (2)  the  question  of  strikes,  espe- 
cially industry-wide  strikes.     > 

Taking  up  first  the  question  of  monopoly  in  the  labor  market,  it  should  be 
pointed  out  that  labor  markets  are  local  markets.  Consequently,  confining 
collective  bargaining  to  one  "labor-market  area,"  as  S.  133  proposes,  would  not 
prevent  monopoly  on  either  the  supply  side  or  the  demand  side  of  the  market. 
All  of  the  significant  cases  of  control  of  labor  for  monopolistic  purposes,  which 
are  usually  cited,  are  those  dealing  with  control  in  a  "labor-market  area." 
That  is  true  of  such  practices  as  the  closed  shop  with  the  closed  union,  re- 
strictive working  rules,  and  attempts  to  induce  workers  to  stay  away  from 
a  plant  during  a  strike. 
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Generally  speaking,  monopolistic  elements  on  the  demand  side  of  the  labor 
market  have  tended  to  outweigh  monopolistic  elements  on  the  supply  side. 
Adam  Smith  pointed  this  out  back  in  1776  when  he  said  that  the  employers 
"being  fewer  in  number,  can  combine  much  more  easily ;  and  the  law,  besides, 
authorizes,  or  at  least  does  not  prohibit  their  combinations,  while  it  prohibits 
those  of  the  workmen.  We  have  no  acts  of  parliament  against  combining  to  lower 
the  price  of  work ;  but  many  against  combining  to  raise  it.     *     *     * 

"We  rarely  hear,  it  has  been  said,  of  the  combinations  of  masters,  though 
frequently  of  those  of  workmen.  But  whoever  imagines,  upon  this  account, 
that  masters  rarely  combine,  is  as  ignorant  of  the  world  as  of  the  subject. 
Masters  are  always  and  everywhere  in  a  sort  of  tacit,  but  constant  and  uni- 
form combination,  not  to  raise  the  wages  of  labour  above  their  actual  rate. 
To  violate  this  combination  is  everywhere  a  most  unpopular  action,  and  a  sort 
of  reproach  to  a  master  among  his  neighbours  and  equals.  We  seldom,  in- 
deed, hear  of  this  combination,  because  it  is  the  usual,  and  one  may  say,  the 
natural  state  of  things,  which  nobody  ever  hears  of." 

It  is  common  knowledge  that  most  employers  follow  the  policy  of  paying 
the  "local  prevailing  scale  of  wages." 

It  is  well  known  how  much  pressure  is  brought  to  bear  upon  any  employer 
wb.o  attempts  to  raise  rates  above  the  "local  prevailing  scale."  There  does 
tend  to  be  a  sort  of  collusion  among  most  employers  in  a  locality  to  restrict 
wage  increases  by  any  one  employer.  The  most  extreme  case  of  monopoly 
in  the  labor  market,  of  Gourse,  is  the  complete  buyer's  monopoly  existing  in 
company  towns  where  one  company  is  the  sole  employer  of  labor  in  the  "labor- 
market  area." 

There  is  nothing  in  S.  133  to  prevent  monopolistic  practices  on  the  buyer's 
side  of  the  labor  market  nor  does  it  contain  any  provision  to  prevent  collu- 
sion between  multiplant  companies  operating  in  a  number  of  labor-market 
areas.  Furthermore,  there  is  no  provision  in  the  bill  to  subject  price  policies 
to  the  same  provisions  that  are  to  govern  wage  policies.  Through  systems  of 
price  quotation,  such  as  uniform  delivered  prices  with  the  producer  absorbing 
differences  in  freight,  or  through  means  such  as  basing-point  or  price-zone  ar- 
rangements, industry  has  been  able  largely  to  eliminate  price  competition  in 
many  of  the  standard  manufactured  products.  S.  133  would  prevent  labor 
from  achieving  the  same  ends  of  price  stabilization  over  regions  or  nationally 
that  industry  is  able  to  achieve  through  delivered  prices  and  systems  of  price 
quotation. 

It  is  no  doubt  advantageous  to  industry  to  have  price  uniformity  for  its 
products  and  competition  between  labor-market  areas  on  wage  rates.  Indeed, 
the  common  practice  of  geographic  price  uniformity  and  independent  local  wage 
scales  may  enable  a  company  to  reduce  competition  among  sellers  in  its  product 
markets,  to  reduce  competition  among  buyers  in  the  labor  market,  and  to  stimu- 
late competition  on  the  seller's  side  of  the  labor  market,  especially  through  inter- 
market  rivalry.  While,  stimulating  intercommunity  rivalry  in  the  selling  of 
labor,  buyer  cooperation  in  the  local  labor  market  enables  employers  to  avoid 
competitive  upbidding  of  local  wage  scales.  That  manufacturing  companies 
customarily  quote  the  selling  prices  for  their  product  in  commodity  markets 
and  customarily  quote  buying  price  for  labor  in  labor  markets  may  assist  them 
in  exploiting  the  monopolistic  elements  of  their  position  in  each  market. 

A  great  deal  has  been  said  about  labor  monopoly  in  recent  months,  includ- 
ing a  discussion  by  a  number  of  economists  at  the  United  States  Chamber  of 
Commerce  in  Washington,  D.  C,  on  January  11  of  this  year.  However,  there 
has  been  no  attempt  to  clearly  define  exactly  what  is  meant  by  a  labor  monopoly 
or  monopoly  in  the  labor  market.  Uusually  economists  are  thinking  in  terms 
of  the  concepts  of  monopoly  derived  from  commodity  markets,  which  are 
not  local  markets  in  the  same  sense  that  labor  markets  are.  Furthermore, 
in  labor  markets  there  is  bound  to  be  some  element  of  monopoly,  especially  on 
the  buyer's  side,  which  is  not  true  of  organized  commodity  markets.  The  whole 
question  of  monopoly  in  the  field  of  labor  is  in  such  a  confused  state  of  economic 
thinking  that  the  subject  needs  a  thorough  examination  before  satisfactory 
remedial  legislation  of  a  comprehensive  character  could  be  drawn  up. 

There  is  implied  in  S.  133  the  notion  that  monopoly  may  be  reduced  by  en- 
couraging competition  and  rivalry  between  unions.  Recent  experience  with  the 
evils  of  union  rivalry  between  CIO,  AFL,  and  independent  unions  has  indi- 
cated that  competition  between  unions  leads  to  labor  unrest,  instability,  mili- 
tancy, Snowballing  of  wage  increases,  and  irresponsibility  as  rival  unions  vie 
with  one  another  for  members,  for  NLRB  certification,  etc.     Certainly  we  do 
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not  want  to  encourage  more  competition  and  rivalry  between  unions,  and  S.  133 
would  tend  to  do  so  not  only  by  greatly  increasing  a  number  of  independently 
operated  unions,  but  also  by  reducing  the  element  of  responsibility  exercised 
by  national  unions. 

From  our  study  of  wages  under  national  and  regional  collective  bargaining, 
we  found  that  there  were  no  evidences  of  more  monopoly  in  the  seven  indus- 
tries subject  to  national  and  regional  bargaining  than  in  industries  and  firms 
operating  under  company  or  individual  plant  bargaining.  Our  investigation 
of  experience  in  those  manufacturing  industries  indicated  that  monopolistic  or 
collusive  practices  with  regard  to  wages  or  economic  change  had  not  character- 
ized any  of  the  seven  industries.  Wage  patterns  under  national  and  regional 
collective  bargaining  apparently  had  not  served  to  place  restraint  on  techno- 
logical improvement  or  on  new  investment  in  the  industry.  Indeed,  elimina- 
tion of  wage  cutting  has  tended  to  stress  efficiency  of  management  as  the  most 
important  factor  in  competition.  In  the  one  case  in  which  antitrust  action 
has  been  taken  against  companies  subject  to  national  or  regional  bargaining, 
namely  in  the  flat  glass  industry,  investigation  revealed  that  the  case  was 
not  based  upon,  and  did  not  involve  in  any  way,  the  practice  of  multiemployer 
bargaining  over  wages  and  terms  of  employment.  In  one  of  the  seven  indus- 
tries, union  officials  have  been  making  a  special  effort  to  loosen  up  limitations 
on  output  by  individual  employees  that  existed  prior  to  unionization.  It  should 
be  pointed  out  that  in  adopting  a  policy  of  uniform  wage  scales  under  national 
or  regional  bargaining,  the  union  gives  up  the  possibility  of  monopolistic  price 
discrimination — the  fixing  of  wages  according  to  each  employer's  ability  to  pay. 
The  use  of  ability  to  pay  as  a  criterion  for  wage  setting,  which  involves  the 
monopolistic  concept  of  price  discrimination,  is  characteristic  of  local  and  com- 
pany-wide bargaining  and  would  be  furthered  by  restrictions  that  confined,  the 
bargaining  to  a  local  or  company  basis. 

Our  report  on  wages  in  seven  manufacturing  industries  with  10  to  55  years  of 
experience  under  national  and  regional  bargaining  clearly  revealed  that  such 
bargaining  had  not,  during  the  period  of  its  existence,  led  to  injury  to  the  public 
through  unduly  high  wages  or  excessive  wage  increases.  Wages  in  those  seven 
industries  as  a  group  have  not  been  relatively  high  compared  to  manufacturing 
as  a  whole.  Also,  they  have  not  risen  more  rapidly  than  wage  rates  for  all 
manufacturing  and,  indeed,  on  the  average  they  have  probably  not  risen  as 
rapidly.  In  a  number  of  the  industries  the  national  unions  have  prevented 
locals  from  demanding  and  striking  for  large  wage  increases,  which  the  locals 
wanted  on  the  short-run  grounds  of  their  company's  temporary  ability  to  pay. 
Taking  a  longer-run  view  of  the  problems  of  the  industry  as  a  whole,  the  wage 
demands  of  unions  under  national  and  regional  bargaining  have,  in  general,  been 
more  moderate  than  would  have  been  the  case  under  local  bargaining. 

National  and  regional  bargaining  avoids  the  threat  of  rival  unionism,  which 
encourages  excessive  wage  demands.  It  is  in  sharp  contrast  to  the  situation 
where  the  wage  pattern  for  an  industry  is  established  by  a  wage  "leader"  or  by 
local  bargaining  with  the  union  playing  one  firm  against  another.  Illustrative 
of  the  tendency  for  responsibility  and  caution  to  prevail  under  national  and 
regional  bargaining  is  the  experience  in  west  coast  pulp  and  paper  in  1940  when 
the  union  accepted  an  increase  of  only  2%  cents  an  hour  when  some  of  the  locals 
were  demanding  and  vigorously  insisting  that  an  increase  of  12%  cents  be 
adopted,  and  the  warnings  of  the  officials  of  the  American  Federation  of  Hosiery 
Workers  in  their  annual  report  to  union  members  in  1940  in  which  they  cautioned 
their  membership  against  excessive  demands  based  on  "irrational  optimism"  in 
a  temporary  boom.  It  stands  to  reason  that  a  union's  wage  demand  will  gener- 
ally be  more  modest  when  it  must  apply  uniformly  and  simultaneously  to  all 
plants  in  a  multiple-employer  bargaining  unit.  Detailed  material  on  relative 
wage  levels  and  wage  increases  in  the  seven  industries  under  national  and 
regional  collective  bargaining  that  were  studied  are  to  be  found  in  the  report, 
Wages  under  National  and  Regional  Bargaining,  with  a  summary  on  pages  93 
and  94. 

In  connection  with  the  discussion  of  the  objective  of  preventing  or  reducing 
monopoly,  it  is  interesting  to  observe  that  the  speakers  at  the  United  States 
Chamber  of  Commerce  meeting  on  January  11,  1947,  proposed  the  breaking  up 
of  large  multiplant  companies,  especially  those  that  have  grown  large  by  amalga- 
mation, absorption,  and  merger.  S.  133  is  silent  on  the  breaking  up  of  large 
companies.  There  seems  to  be  little  more  reason  for  unions  to  be  cut  up  accord- 
ing to  the  odd  conglomeration  of  activities  in  many  of  the  multiplant  companies, 
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which  sometimes  operate  in  as  many  as  a  dozen  different  industries,  than  there 
would  be  for  companies  to  be  cut  up  according  to  the  jurisdiction  of  individual 
national  unions.  In  short,  the  basis  for  bargaining  as  proposed  in  S.  133  is 
neither  logical  nor  can  it  be  defended  on  economic  grounds. 

Implied  in  S.  133  is  an  assumption  that  it  is  necessary  to  break  up  unions  into 
independent  local  units  in  order  to  protect  employers  from  the  growing  power  of 
labor  unions.  The  assumption  that  large  companies  are  in  a  weak  position  in 
dealing  with  national  unions  is,  however,  of  doubtful  validity.  Indeed,  large 
concerns  need  no  special  protection  for  they  are  fully  as  strong  and  powerful  in 
economic  terms  as  are  the  unions  with  which  they  deal.  To  prevent  small  com- 
panies in  an  industry  from  gaining  from  advantages  of  joint  action  in  collective 
bargaining  (except  when  they  happen  to  be  located  in  the  same  community),  is 
to  favor  the  formation  of  large  concerns  and  to  discourage  the  existence  of 
small  concerns  by  exposing  small  companies  both  to  pattern  setting  by  the  large 
firms  and  to  the  threat  of  strike  against  one  small  company  at  a  time.  That 
threat  puts  the  small  company  at  a  disadvantage  because  it  is  not  in  a  good 
position  to  hold  out  in  a  strike  which  is  confined  to  the  small  company  alone.  It 
has  been  to  avoid  just  such  weak  and  unsatisfactory  positions  that  many  em- 
ployers have  turned  to  national  and  regional  bargaining.  That  helps  to  explain 
why  multiemployer  bargaining  has  been  especially  prominent  in  industries 
characterized  by  a  hundred  or  more  small  firms,  with  no  one  firm  having  as 
much  as  5  percent  of  the  industry's  total  output. 

Turning  now  to  the  question  of  strikes,  especially  industry-wide  strikes,  it 
should  be  pointed  out  that  industries  subject  to  national  and  regional  collective 
bargaining  have  not  generally  been  the  ones  that,  during  the  past  2  years,  have 
been  characterized  by  strikes  which  have  seriously  obstructed  and  burdened 
commerce  or  endangered  the  health  and  welfare  of  the  general  public.  The 
single  exception  is  the  bituminous  coal  industry,  which  has  been  selected  out 
from  the  numerous  industries  subject  to  national  and  regional  bargaining  and 
used  as  the  illustration  by  which  an  attempt  is  being  made  to  prove  that  national 
and  regional  bargaining  leads  to  national  strife  rather  than  labor  peace. 

Study  of  industries  subject  to  national  and  regional  bargaining  clearly  brings 
out  the  relative  absence  of  strikes  in  most  of  those  industries.  There  have 
been  no  authorized  strikes  in  the  section  of  the  industry  subject  to  national  or 
regional  bargaining  since  such  multiple  bargaining  began  in  the  stove  industry 
in  1891,  in  the  women's  hosiery  industry  in  1929,  and  in  the  west  coast  pulp  and 
paper  industry  in  1934.  In  the  47  years  that  the  pottery  industry  has  been 
subject  to  national  bargaining  there  has  been  only  one  authorized  strike  which 
occurred  in  the  sanitary  branch  of  the  industry  in  1922,  and  during  the  54  years 
that  the  pressed  and  blown  glassware  industry  has  been  subject  to  national 
bargaining,  only  one  authorized  strike  has  occurred  which  was  in  the  glass 
chimney  branch  of  the  industry  in  1909.  The  absence  of  strikes  during  the  past 
decade  or  two  in  other  industries  subject  to  national  and  regional  bargaining, 
like  the  glass-bottle  industry  and  men's  and  women's  clothing,  is  well  known. 

Separate  company  and  local  bargaining,  as  proposed  in  S.  133,  would  mean 
many  more  agreements  to  negotiate,  almost  continuous  turmoil  with  negotiations 
going  on  somewhere  in  the  industry  all  the  time,  and  the  likelihood  of  a  much 
greater  total  loss  of  man-days  from  strikes  because  there  would  be  more  strikes 
and  they  would  be  likely  to  last  longer.  All  our  long  strikes  recently  have  been 
company  or  plant  strikes,  not  industry-wide  strikes.  The  very  disturbance  and 
bitterness  involved  in  breaking  up  national  unions  and  keeping  them  dissected 
would  engender  industrial  strife.  New  relationships  would  have  to  be  formed 
and  collective-bargaining  systems  that  have  worked  so  satisfactorily  for  decades 
would  revert  to  the  conditions  that  existed  prior  to  the  development  of  more 
responsible  and  effective  arrangments. 

There  is  no  question  about  the  need  to  protect  the  public  against  strikes  that 
involve  a  serious  threat  to  the  health  and  welfare  of  the  community.  It  must  be 
pointed  out,  however,  that  our  most  serious  strikes  recently  have,  in  general,  been 
local  strikes — strikes  in  city  electric  light  and  power  plants;  strikes  in  trucking; 
building  service,  and  tugboat  operations  in  New  York  City ;  strikes  on  local  bus 
and  intra-state  railroad  lines ;  general  strikes  in  cities  like  Stanford,  Conn.,  and 
Oakland,  Calif.  In  our  interdependent  economy  a  local  strike  or  a  strike  in  one 
firm  may  soon  paralyze  large  sections  of  an  industry.  In  other  words,  company 
and  local  strikes  may  be  as  serious  as  industry-wide  strikes ;  it  all  depends  on 
the  industry  and  the  length  of  the  strike.  Furthermore,  industry-wide  strikes 
have  often  occurred  under  company  and  local  bargaining  arrangements.  An 
important  advantage  of  national  or  regional  bargaining  is  its  tendency  to  develop 


2248  LABOR  RELATIONS  PROGRAM 

more  responsibility  on  both  skies,  which  reduces  the  number  of  strikes  and 
usually  makes  them  of  relatively  short  duration,  if  and  when  they  occur. 

One"  should  bear  in  mind  th  estability  and  responsibility  of  the  arrangements 
that  have  been  built  up  over  the  years  under  national  and  regional  collective 
bargaining.  The  advantages  of  national  and  regional  bargaining  have  been  so 
marked  that  a  number  of  the  outstanding  students  of  labor  relations  have  favored 
such  bargaining  arrangements.  That  is  true,  for  example,  of  such  experts  as 
William  M.  Leiserson,  George  W.  Taylor,  and  William  H.  Davis.  Indeed,  as 
recently  as  11)45  the  labor  committee  of  the  Twentieth  Century  Fund  recom- 
mended "that  managements  and  unions  together  explore  the  advantages  arising 
from  a  wider  application  of  market-wide  [  industry-wide]  collective  bargaining." 
and  "that  employers  within  an  industry  associate  themselves  into  organizations 
designed  to  negotiate  with  unions,  not  to  combat  them."  I  See  Trends  in  Collec- 
tive Bargaining,  pp.  232  and  235.) 

Past  experience  with  colective  bargaining  in  various  industries  leads  one  to 
doubt  that  S.  133  is  the  sort  of  program  to  adopt.  It  certainly  is  not  well  designed 
to  achieve  its  stated  objectives  nor  would  it  be  likely,  on  balance,  to  have  bene- 
fiscal  results  for  the  public  at  large.  As  explained  above,  it  is  subject  to  the  fol- 
lowing objections : 

(1)  It  would  destroy  valuable  relationships  based  on  responsibility  and  demo- 
cratic procedures  and  built  up  over  periods  of  10  to  55  years  in  large  sections 
of  American  industry. 

(2)  It  would  not  significantly  reduce  monopoly  for  it  ] daces  no  restriction  on 
systems  of  price  quotation  that  have  monopolistic  effects,  it  contains  no  provi- 
sions for  restricting  or  reducing  the  size  of  large  corporations,  it  does  not  curtail 
monopolistic  elements  on  the  demand  side  of  the  labor  market,  and  its  severe 
restrictions  would  not  markedly  reduce  monopolistic  elements  on  the  supply  side 
of  the  labor  market. 

(3)  It  would  tend  to  increase  rather  than  to  reduce  the  amount  of  labor 
strife  and  the  number  of  strikes,  and  would  leave  untouched  our  most  serious 
strike  situations,  such  as  strikes  in  electric  light  and  power. 

(4)  It  would  be  a  step  that  experience  and  expert  opinion  indicates  would  be 
both  unsound  and  unwise. 


Letter  of  Edwako  Lipkowitz,  President,  Powell  &  Campbell,  Inc. 

Powell  &  Campbell, 
Netv  York  City,  March  3,  19J/7. 
Hon.  Joseph  H.  Ball, 

Washington,  D.  C. 

Dear  Sir  :  In  the  early  part  of  June  1946,  about  one  dozen  men  accosted  Mr. 
J.  Carlson  at  8:  30  in  the  morning  and  pushed  him  around  and  told  him  if  he  did 
not  sign  up  with  the  union  they  would  beat  him  up.  The  next  morning  the 
same  thing  happened,  and  forced  him  to  sign  the  union  card. 

Mr.  J.  Carlson  served  in  the  United  States  Army  for  3  years  and  when  he 
was  discharged,  we  put  him  back  to  work.  Previous  to  joining  the  Army,  he 
worked  for  the  above  concern  for  about  20  years. 

One  hour  after  Mr.  Carlson  was  forced  to  sign  the  union  card,  a  Mr.  Murray 
Silverstein,  representing  the  Union  Local  No.  65,  CIO,  came  in  to  see  me  and 
told  me  that  my  shipping  department  had  signed  up  with  the  union  and  am  I 
ready  to  sign  a  contract  immediately.  I  referred  him  to  my  attorney,  Mr. 
Harry  Malter,  291  Broadway,  New  York  City.  He  then  asked  me  to  go  down- 
stairs so  that  he  might  talk  to  Mr.  Carlson;  I  took  him  down  and  introduced 
him  to  Mr.  Carlson.  Mr.  Carlson  immediately  told  him  he  did  not  like  the 
tactics  the  boys  used  on  him.  Mr.  Silverstein  told  him  he  would  see  him  when 
he  left  to  go  home  at  5  o'clock. 

Sometime  in  January  1947,  a  committee  of  about  eight  salesmen  came  into 
my  place  on  a  Wednesday,  and  asked  me  to  allow  them  to  talk  to  the  salesmen  in 
my  place.  I  told  them  not  today,  as  we  were  too  busy,  to  come  some  other  day. 
They  asked  me  to  allow  them  a  few  minutes  on  Friday,  which  I  agreed  to.  On 
Friday  a  committee  of  three  men  came  in  and  I  asked  whether  to  go  with  them 
and  they  said  of  course.  After  about  one-half  hour  of  their  talk  to  my  men,  my 
men  told  them  they  were  not  interested  and  that  if  and  when  they  were  in- 
terested, they  would  get  in  touch  with  them.  The  committee  then  asked  me  to 
step  out  which  I  did  and  after  15  minutes,  I  asked  them  if  they  were  through 
and  they  said  they  were  and  would  await  to  hear  from  my  men. 
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I  left  for  my  animal  vacation  on  January  10,  1047.  On  January  31,  while 
I  was  away  and  while  my  brother  was  out  t<>  lunch,  a  gang  of  men,  estimated  ht^ 
tween  20  and  50  in  number,  walked  into  the  place,  and  told  the  bookkeeper, 
Miss  Cohen,  Dot  to  get  frightened,  that  they  would  not  harm  her,  but  they  had  to 
knock  some  sense  in  to  the  men's  heads,  to  join  the  union.  Another  stood  near  the 
phones  and  told  them  not  to  be  smart  and  try  to  use  same,  that  they  would 
pet  hurt,  and  the  men  started  to  push  Mr.  Harris,  a  salesman,  around  and  told 
him  to  sign  a  union  card.  After  several  refusals  and  pushing  him  around,  he 
was  forced  to  sign. 

Part  of  the  gang  went  down  to  the  basement  and  by  force  brought  Mr.  Eis- 
worth,  another  salesman,  up  with  them  and  pushed  him  around  and  made  him 
sign.  Mr.  Eisworth  had  been  stopped  on  the  street  by  about  10  men  when  he 
went  to  lunch  earlier  that  day  about  one  block  away  from  the  store  and  the 
men  started  pushing  him  around,  but  dually  got  away  from  them  when  they 
saw  a  policeman  who  dispersed  them. 

Mr.  Schatzberg,  another  salesman,  was  out  to  lunch ;  he  came  into  the  store 
when  the  men  were  just  signing  the  cards  and  the  men  told  him  they  had  enough 
and  were  signing  up  and  he  should  do  the  same  to  avoid  getting  hurt;  he  did. 

Shortly  thereafter  the  union  wrote  us  a  letter  asking  for  an  appointment  to 
sign  a  contract ;  my  attorney  arranged  an  appointment  for  February  17. 

On  February  12,  when  I  returned  from  my  vacation,  my  employees  told  me 
what  had  happened  and  I  stated  that  they  did  not  want  to  be  members  of  the 
union.  At  the  suggestion  of  my  attorney,  I  asked  them  to  write  exactly  what 
took  place,  without  consulting  each  other,  but,  if  they  wanted  to  join,  let  me 
know  and  I  will  drop  the  whole  matter  and  would  sign  up  with  the  union. 
Everyone  said  they  would  give  their  own  version  of  what  happened,  except 
Mr.  Kirschenbaum  who  had  complained  of  a  severe  headache  and  had  left 
earlier  that  day. 

Mr.  Malter  received  a  telephone  call  from  Mr.  Busch  and  made  an  appointment 
for  2 :  30  on  Thursday.  Mr.  Malter,  Mr.  Busch,  and  I  were  there.  Mr.  Busch 
said  he  was  ready  for  us  to  sign  a  contract.  Mv  attorney  told  him  he  did  not 
think  he  had  a  majority  of  my  employees.  Mr.  Busch  said  the  men  signed  up; 
my  attorney  told  him  the  tactics  they  used  were  force,  intimidation,  and  coercion, 
etc.  Mr.  Malter  asked  for  a  labor  board  or  any  kind  of  an  election,  under  any 
auspices,  to  be  fair.  Mr.  Busch  refused.  I  then  asked  why,  since  he  had  the 
men  sign  up  ;  he  said  he  knew  he  would  lose  ;  I  told  him  that  is  all  the  more  reason 
I  should  not  sign  any  contracts.  He  said  I  would  have  to  do  it  or  he  would  resort 
to  strikes  and  also  giving  me  all  kinds  of  trouble  and  aggravation,  that  no 
merchandise  would  come  into  my  place  and  no  merchandise  would  go  out — it 
would  cost  me  time,  money,  aggravation,  loss  of  business,  etc.  I  told  him  I  knew 
all  that  and  was  prepared  to  take  my  chances,  that  I  am  still  in  the  United  States 
and  that  we  were  not  willing  to  he  forced  to  do  anything  that  was  not  right.  Mr. 
Silverstein  also  joined  the  conference  and  said  that  if  I  did  not  sign  now,  and 
if  I  make  them  go  through  what  they  had  already  done  and  other  things  they 
wouhl  do  later,  then  the  terms  of  the  contract  would  really  be  tough. 

Mr.  Malter  explained  to  him  that  he  did  not  know  the  first  thing  about  union- 
ism, and  the  teachings  of  unionism  is  to  educate  etc. 

I  also  told  Mr.  Busch  about  the  salesmen  committee  and  what  took  place.  Mr. 
Busch  said  he  would  call  my  attorney  in  a  couple  of  days,  for  me  to  talk  it  over 
with  him  and  convince  me  to  sign  up  as  that  is  the  only  practical  thing  to  do; 
my  attorney  said  practical  yes,  but  definitely  against  any  principles  and  in  viola- 
tion of  all  constitutional  rights  and  the  union  especially  are  always  hollering 
about. 

The  conference  was  adjourned  about  4  o'clock,  lasting  1%  hours.  T  said  for 
them  to  please  think  it  over  and  hold  an  election  as  that  was  the  only  fair  thing 
to  do.  Mr.  Busch  said  their  mind  was  made  up  and  they  would  not  hold  an 
election. 

We  wrote  the  State  mediation  board  and  asked  them  to  intercede.  There  was 
a  long  conference  at  their  office  on  February  28  between  Mr.  Malter,  Mr.  Silver- 
stein, myself,  and  Mr.  Yagoda  of  the  board ;  nothing  was  accomplished  because 
the  union  insisted  they  would  not  agree  to  the  election,  that  either  I  sign  the 
contract,  quote,  "or  else"  end  of  quote. 

This  union  has  been  the  subject  of  considerable  unfavorable  publicity  in  the 
recent  past  and  it  has  a  reputation  of  having  many  radicals. 

Here  is  a  clear  instance  where  working  people  do  not  want  to  join  a  particular 
union  but  are  forced  into  it  by  fear  of  what  may  happen  to  them  if  they  don't 
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join.  According  to  their  own  written  statements  they  were  intimidated  into  sign- 
ing up  with  the  union,  but  they  are  willing  to  cast  a  secret  ballot  in  accordance 
with  our  American  principles,  but  still  this  union  refused  to  permit  them  to 
make  their  free  choice  by  secret  ballot.  We,  as  the  employer,  are  in  the  middle. 
We  are  not  interfering  and  are  willing  to  do  anything  which  will  carry  out  the 
wishes  of  the  employees,  and  just  because  our  hands  are  tied,  we  are  threatened 
Tvith  picketing  which  will  cripple  and  possibly  even  ruin  our  business. 

I  am  prepared  to  appear  before  your  committee  and  give  sworn  testimony 
Tegarding  this  affair. 

Respectfully  yours, 

Powell  &  Campbell,  Ino. 

Edward  Lipkowitz,  President. 

Statement  of  Walter  T.  Margetts,  Jr.,  Chairman,  New  Jersey  State  Board  of 

Mediation 

Resolution  Adopted  at  the  Meeting  of  State  Labor  Officials,  January  20,  1947 

The  representatives  of  State  mediation  and  conciliation  agencies,  convening 
in  Newark,  N.  J.,  on  the  20th  day  of  January  1947,  A.  D.,  recognize  that  cer- 
tain legislation  affecting  governmental  settlement  of  labor  disputes  has  been 
introduced  in  the  Eightieth  Congress  of  the  United  States,  some  of  which  affects 
the  mediation  and  conciliation  agencies  operated  by  the  respective  States. 
Without  making  comment  on  the  merit  of  such  legislation  but  in  order  to  aid 
the  Congress  in  its  deliberations  these  State  representatives  believe  that  the 
position  of  State  mediation  and  conciliation  agencies  should  be  brought  to 
the  attention  of  Congress  so  that  the  States'  contribution  to  industrial  peace 
will  be  protected  and  enhanced  through  the  adoption  of  such  legislation.  The 
following  preambles  and  resolutions  are  consequently  adopted  unanimously : 

Whereas  State  and  local  mediation  and  conciliation  agencies  are  making  a 
valuable  contribution  to  the  voluntary  settlement  of  labor  disputes  and  have 
promise  of  increasing  the  extent  of  that  contribution  in  future  years ;  and 

Whereas  representatives  of  industry  and  labor  oftentimes  prefer  the  services 
provided  by  State  and  local  agencies  irrespective  of  whether  the  dispute  substan- 
tially affects  interstate  commerce  ;.  and 

Whereas  public  representatives  and  authorities  in  the  field  of  labor  rela- 
tions recognize  the  outstanding  value  of  local  and  State  mediation  and  con- 
ciliation agencies  and  further  recognize  that  the  settlement  of  disputes  is,  in 
many  instances,  more  expeditiously  and  satisfactorily  accomplished  through 
State  and  local  agencies ;  and 

Whereas  the  Twelfth  National  Conference  on  Labor  Legislation,  composed 
of  representatives  of  organized  labor,  the  United  States  Department  of  Labor, 
and  the  labor  commissioners  of  all  of  the  States,  in  the  report  of  its  Com- 
mittee on  Industrial  Relations,  unanimously  adopted  a  resolution  stating  that 
"where  duplication,  confusion,  and  overlapping  of  the  functions  of  the  State 
and  Federal  services  exists  it  be  eliminated  and  their  activities  more  closely 
coordinated  in  order  that  maximum  service  may  be  retained;"  Therefore,  be  it 
Resolved,  (a)  That  the  conference  of  State  conciliation  and  mediation  agencies 
call  upon  the  Eightieth  Congress  of  the  United  States,  in  their  deliberations 
and  actions  on  any  pending  labor  legislation,  to  avoid  the  discouragement 
of  the  progress  being  made  by  State  agencies  in  the  settlement  of  labor  dis- 
putes. On  the  contrary,  it  is  urged  that  such  legislation  give  recognition, 
encouragement,  and  aid  to  the  growing  value  of  State  and  local  agencies. 
(6)  That  this  aim  can  best  be  accomplished  by  preserving,  for  those  States 
having  adequate  facilities,  exclusive  State  jurisdiction  of  all  disputes  affecting 
both  intrastate  commerce  and  interstate  commerce  where  the  effect  upon  such 
interstate  commerce  is  minor  or  not  substantial. 

(c)  That  it  would  be  a  disservice  to  labor,  management,  the  public,  and  to 
the  objectives  of  settling  disputes  expeditiously  to  exclude  in  any  way  the  serv- 
ices of  State  agencies  in  the  mediation  and  conciliation  of  disputes  having  a 
substantial  effect  upon  interstate  commerce,  where  the  States  have  adequate 
facilities  for  handling  such  matters  and  where  the  parties  concerned  are  of 
the  opinion  that  their  dispute  can  best  be  resolved  by  the  State  agency. 
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.Statement  of  David  A.  McCabe,  Professor  of  Economics,  Princeton  University 

I  shall  concentrate  on  three  questions  within  the  larger  problem  before  the 
•Committee :  first,  the  prohibition  of  industry-wide  bargaining ;  second,  the  prob- 
lem of  the  "paralysis"  strike;  and  third,  the  so-called  "closed-shop"  question. 


The  proposal  to  prohibit  collective  bargaining  with  more  than  local  coverage 
would,  if  adopted,  outlaw  a  development  that  has  proved  highly  advantageous 
in  a  number  of  industries  and  would  prevent  its  introduction  in  other  industries 
in  which  it  might  be  desirable.  It  would  drastically  curtail  freedom  of  collective 
bargaining.  Freedom  to  extend  the  geographical  coverage  of  joint  negotiation 
and  agreement  within  the  trade  or  industry  is  an  integral  part  of  the  freedom 
to  bargain  collectively. 

Most  of  the  objections  urged  against  industry-wide  bargaining  are  essentially 
objections  to  national  unionism.  The  alleged  clangers  could  be  effectively  elimi- 
nated only  by  prohibiting  agreement  by  the  workers  on  policy  or  action  on  more 
than  a  local  front.  Where  the  market  for  the  goods  is  not  equally  localized,  this 
would  deny  the  workers  the  right  to  substitute  collective  action  for  competition 
among  themselves  on  terms  of  employment,  which  is  the  primary  purpose  of 
trade  unionism  and  has  been  recognized  as  legitimate  in  this  country  for  over 
a  hundred  years. 

Competition  among  workers  for  work  through  accepting  less  favorable  terms 
of  employment  has  not  been  confined  to  the  workers  in  the  same  local  "labor 
market"  area.  It  has  gone  on,  in  indirect  form,  between  coal  miners  in  West 
Virginia  and  coal  miners  in  Illinois,  between  textile  workers  in  North  Carolina 
and  textile  workers  in  Massachusetts,  between  clothing  workers  in  smaller  cities 
and  clothing  workers  in  New  York  or  Chicago.  It  is  as  logical  and,  in  my  opinion, 
as  legitimate  for  a  union  to  attempt  to  control  competition  for  work  between 
workers  in  different  localities  through  the  acceptance  of  lower  terms  of  em- 
ployment as  it  is  for  a  local  union  to  control  the  direct  competition  among 
workers  for  work  in  the  same  locality. 

We  have  permitted  this  type  of  control  of  competition  for  three-quarters  of  a 
century,  at  least.  Industry-wide  organization  and  the  exertion  of  upward 
pressure  on  the  terms  of  employment  by  national  unions  has  contributed  much  to 
the  elevation  of  the  workers'  standards.  In  the  clothing  industries,  for  example, 
its  achievements  have  b?en  remarkable. 

If  we  are  to  continue  to  permit  industry-wide  collective  action  on  the  workers' 
side — and  I  think  we  should — then  we  should  continue  to  permit  bargaining  on 
an  industry-wide  basis.  The  employers  who  are  confronted  locally  with  policies 
affected,  if  not  determined,  by  national  union  action,  should  not  be  prohibited 
from  bargaining  as  a  group  directly  with  the  national  union  that  makes  the 
policies.  Even  where  the  market  for  the  product  is  localized,  as  in  the  building 
industry  and  in  newspaper  publishing,  national  negotiation  and  agreement  on 
some  points  is  desirable.  Where  the  market  is  geographically  wide  it  may  be 
even  more  advantageous. 

I  am  not  arguing  that  we  should  make  industry-wide  or  regional  bargaining 
compulsory.  I  am  urging  that  we  should  not  prohibit  it.  I  believe  the  decision 
should  be  left  to  the  parties  themselves.  If  the  other  employers  in  an  industry 
wish  to  allow  the  results  of  bargaining  between  one  large  company  and  the 
national  union  to  set  the  pattern  for  them,  that  should  be  their  privilege.  How- 
ever, if  they  decide  to  be  represented  directly  in  the  decisive  negotiations,  the 
law  should  not  exclude  them. 

There  are  values  in  the  very  process  of  negotiation  on  an  industry-wide  basis 
that  we  ought  not  to  throw  away.  The  bringing  together  of  representatives  of 
management  and  workers  in  the  same  industry  from  different  sections  and 
different  types  of  plants  to  discuss  the  impact  of  proposed  changes  on  the 
industry  as  a  whole  is  a  good  thing  in  itself.  If  a  Nation-wide  "labor  manage- 
ment conference"  is  desirable,  why  not  an  industry-wide  labor  management 
conference  ? 

One  of  the  valuable  byproducts  of  industry-wide  or  regional  bargaining  is  the 
opportunity  offered  for  the  functioning  of  even-numbered  joint  committees  for 
the  adjustment  of  disputes  arising  in  particular  plants.    We  have  here  a  body 
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(if  "insiders,''  familiar  with  the  techniques  of  the  industry  and  representative 
of  the  management  interest  as  a  whole  and  of  the  labor  interest  as  a  whole,  and 
yet  not  parties  to  the  particular  dispute.  This  is  the  best  type  of  adjustment 
n^ichinery  with  which  I  am  acquainted. 

The  charge  has  been  made  Unit  industry-wide  bargaining  leads  to  suppression 
of  competition  among  employers  as  sellers.  I  do  not  believe  that  this  charge 
can  be  sustained.  Competition  among  workers  in  fixing  terms  of  employment 
and  competition  among  employers  as  sellers  are  on  different  planes;  there  is  no 
reason  why  the  restriction  of  the  one  should  lead  to  the  restriction  of  the  other. 
Nor  need  group  action  among  employers  in  negotiating  an  agreement  with  the 
union  be  accompanied  by  group  action  among  them  on  pries.  Historically  there 
has  been  no  correlation  between  the  two  kinds  of  group  action  among  employers. 
The  industries  in  which  collective  bargaining  has  been  developed  on  an  industry- 
wide or  regional  basis  have  not  been  the  industries  conspicuously  accused  of 
maintaining  price  monopolies.  To  be  sure,  competition  has  been  restricted  in  the 
bituminous  coal  industry,  but  the  restriction  of  price-competition  in  that  in- 
dustry has  had  the  sanction  of  Federal  statutes ;  it  is  a  special  case. 

It  national  union  action  should  take  the  form  of  forbidding  its  members  to 
work  for  an  employer  who  cuts  prices  but  conforms  to  the  labor  terms  demanded 
of  the  other  employers,  that  action  should  be  dealt  with  under  the  antitrust 
acts.  The  danger  of  it  is  not  a  sufficient  reason  for  a  general  prohibition  of 
industry-wide  bargaining. 

"The  charge  has  also  been  made  that  industry-wide  bargaining  will  promote 
the  suppression  of  technological  advance.  The  answer  is  that  trade  unionism 
itself  tends  to  place  conditions  on  technological  change  in  the  interest  of  workers 
threatened  by  job  loss  or  wage  reduction  as  the  result  of  the  change.  This  is 
true  whether  the  bargaining  be  local  or  industry-wide.  And  I  believe  that  it  is 
justified  within  reasonable  limits,  unless  and  until  the  Government  wishes  to 
take  over  the  compensation  of  workers  displaced  or  worsened  in  their  wages  by 
technological  changes.  However,  it  would  be  difficult  to  prove  that  the  policy 
of  national  union  officers  has  been  more  restrictive  in  the  face  of  .proposed 
technological  change  than  the  demands  of  the  members  of  the  local  unions,  on 
the  whole.    My  impression  is  that  it  has  been  less. 

It  may  be  that  the  stand  of  national  officers  in  the  past  has  been  influenced  by 
the  fear  of  nonunion  competition.  Where  such  competition  has  practically  dis- 
appeared there  may  be  danger  that  union  policy  may  prove  unreasonably  re- 
strictive from  the  public  standpoint.  But  I  fail  to  see  how  the  situation  is 
improved  by  preventing  the  employers  from  threshing  out  the  issue  in  industry- 
wide bargaining. 

'"Finally,  there  is  the  question  of  industry-wide  strikes.  There  is  no  doubt  that 
the  break-down  of  industry-wide  negotiations  will  cause  an  industry-wide  strike, 
unless  some  stay  is  interjected  from  an  outside  source.  However,  there  is  no 
assurance  that  there  will  not  be  an  industry-wide  strike  if  there  is  not  industry- 
wide bargaining.  The  steel,  electrical-equipment,  and  packing-house  strikes  of 
1946  were  in  industries  without  industry-wide  bargaining.  It  is  worthy  of  note 
that  in  the  rubber-tire  industry,  in  which  the  negotiathlhs  were  on  a  basis  ap- 
proaching "industry-wide,"  agreement  on  the  wage  increase  with  the  "big  four" 
companies  was  reached  without  a  strike.  Only  one  of  the  notable  1946  strikes — 
the  bituminous  coal  strike — was  in  an  industry  with  industry-wide  bargaining. 

Thus,  the  problem  of  the  "paralysis"  strike  in  a  basic  industry  is  also  a  problem 
of  national  unionism  rather  than  one  of  industry-wide  bargaining.  This  does 
not  mean  that  it  must  not  be  faced.  But  it  must  be  dealt  with  primarily  as  a 
strike  problem.  An  industry-wide  strike  is  not  necessarily  a  "paralysis"  strike. 
In  most  industries  it  would  not  be;  it  is  a  question  of  the  industry  rather  than 
of  the  area  of  bargaining.  A  local  strike  that  shuts  off  all  power  would  be  a 
paralysis  strike  for  that  locality,  whereas  an  industry-wide  strike  in  the  pottery 
industry  would  not  be  a  paralysis  strike  either  nationally  or  locally. 

II 

The  number  of  industries,  apart  from  transportation  and  communication,  in 
which  an  industry-wide  strike  would  seriously  threaten  industrial  paralysis  is 
very  small.  It  does  not  include  the  consumers'  goods  industries.  An  industry- 
wide steel  strike  might  threaten  industrial  paralysis  if  continued  long  enough. 
The  effect  of  a  Nation-wide  coal  strike  would  be  felt  much  earlier.  Nevertheless, 
neither  a  coal  strike  nor  a  steel  strike  would  halt  the  Nation's  industrial  activity 
immediately. 
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The  problem  presented  by  a  coal  strike  or  a  steel  strike  must  be  distinguished 
from  that  presented  by  a  local  strike  that  shuts  off  power  and  light.  The  latter 
would  not  only  slow  down  industrial  activity  but  would  immediately  .jeopardize 
public  health  and  safety  as  well.  A  long  coal  strike  would  threaten  public 
health  and  safety  through  the  reduction  of  fuel  available  for  use  in  homes  and 
through  the  curtailment  of  the  production  of  electricity  and  gas.  However,  these 
effects  need  not  follow  a  shut-down  of  the  mines  for  a  few  weeks,  unless  there  were 
a  shortage  before  the  strike. 

For  this  reason,  I  do  not  believe  that  a  coal  strike  or  any  industrial  strike 
needs  to  be  treated  in  the  same  way  as  a  national  railroad  strike  or  a  local  strike 
in  a  power  plant.  Some  way  must  be  found  to  prevent  strikes  of  this  latter 
category  from  getting  started.  There  can  not  be  the  same  freedom  tor  such 
strikes  as  there  should  be  to  strikes  in  other  industries.  Full  freedom  to  strike 
in  these  services  is  incompatible  with  the  rights  of  others  under  our  present-day 
method  of  living.  But  where  the  right  to  strike  is  restricted,  the  right  of  the 
employer  to  refuse  terms  must  also  be  restricted,  just  as  is  the  right  of  the 
employer  to  fix  a  price  or  refuse  service  in  the  case  of  a  public  utility  or  a  common 
carrier. 

We  must  now  face  the  possibility  that  a  Nation-wide  strike  in  an  industry 
such  as  coal  or  steel  might  last  long  enough  to  threaten  industrial  paralysis,  or, 
as  in  the  case  of  coal,  to  threaten  public  health  or  safety.  There  should  be 
national  statutory  authority,  clearly  expressed,  to  meet  such  an  emergency  if  it 
should  arise.     I  favor  giving  that  authority  to  the  Executive. 

I  do  not  think  we  should  attempt  to  list  in  advance  in  a  statute  the  industries 
in  which  such  power  could  be  exercised.  The  extent  of  dependence  on  a  particular 
industry  is  not  predictable.  Nor  does  it  remain  static.  Furthermore,  I  believe 
it  is  undesirable  to  encourage  the  thought  that  any  strike  in  a  particular  industry 
must  be  forbidden.  It  is  not  my  desire  to  limit  the  right  to  strike  in  any  industry 
short  of  the  point  at  which  the  continuance  of  the  strike  really  threatens  the 
Nation.  Within  that  limit  the  workers  should  have  the  right  to  emphasize 
their  demands  for  the  revision  of  their  contracts  by  going  on  strike.  If  that 
limit  is  not  passed,  there  would  be  no  restriction  on  striking,  so  far  as  this 
proposal  to  meet  this  particular  danger  is  concerned. 

The  emergency  power  that  I  am  discussing  would  be  exercised  only  after  a 
finding  that  industrial  paralysis  or  serious  impairment  of  public  health  or  safety 
over  a  wide  area  is  threatened  if  the  strike  is  continued.  The  Executive  would 
then  be  empowered  to  order  the  national  union  or  unions  concerned  to  have 
their  members  back  at  work  by  a  specified  date  and,  unless  agreement,  is  reached 
on  terms  or  to  arbitrate,  an  emergency  board  should  be  appointed  to  hear  the 
case  and  fix  the  terms  of  a  temporary  settlement,  to  be  effective  from  the  date 
of  the  order  to  the  national  union.  Until  the  board  makes  its  report,  the  terms 
of  the  contract  or  contracts  in  effect  before  the  strike  should  be  observed.  The 
terms  fixed  by  the  emergency  board  should  be  binding  on  the  parties  for  not 
more  than  one  year  from  the  date  of  the  order  to  the  national  union,  subject,  of 
course  to  change  by  agreement  of  the  parties.  The  board's  award  should  allow 
for  reopening  of  the  wages  question  upon  notice  after  a  given  period,  in  case  of  a 
substantial  change  in  the  cost  of  living;  if  there  is  disagreement  over  the  reopen- 
ing, the  matter  should  be  subjected  to  arbitration ;  in  default  of  agreement  be- 
tween the  parties  on  arbitrators,  the  emergency  board  should  appoint  the 
arbitrators. 

During  the  period  in  which  the  board's  terms  are  in  effect  in  default  of  agree- 
ment between  the  parties,  the  prices  charged  by  the  employers  whose  workers 
are  subject  to  those  terms  are  to  be  fixed  by  the  Government  and  the  supply  of 
the  products  is  to  be  allocated  by  the  Government.  No  one  should  be  allowed 
to  profiteer  because  of  the  shortage  of  supply  caused  by  failure  to  agree  with 
the  workers  on  terms  of  employment.  If  the  industry  has  to  be  treated  tem- 
porarily as  a  public  utility  in  order  to  end  a  strike,  it  should  be  treated  as  a 
public  utility  in  the  matter  of  charges  and  distribution  of  the  product.  This, 
I  understand,  would  violate  no  constitutional  right  of  the  employers,  under  the 
circumstances  assumed.  As  for  "freedom  of  enterprise,"  it  is  subject  to  the 
same  limitations  as  the  freedom  to  strike. 

In  my  opinion,  this  type  of  action  is  preferable  to  Government  seizure  and  op- 
eration of  plants  or  mines.  It  should  secure  substantially  the  same  effects  with- 
out the  appearance  of  subterfuge.  Actual  Government  operation  over  a  long 
period  is  not  desired  as  a  means  of  ending  or  avoiding  strikes.  It  should  not  be 
necessary.    The  Nation  has  a  right  to  decide  for  itself  what  economic  operations 


2254  LABOR  RELATIONS  PROGRAM 

the  Federal  Goverment  should  carry  on.     It  seems  to*  me  that  it  has  the  saiue- 
right  to  regulate  that  it  has  to  operate. 

It  will  be  charged  that  this  program  would  be  a  violation  of  the  fundamental 
rights  of  the  workers.  I  do  not  agree.  I  submit  that  there  is  no  natural  right  to 
strike  when  the  strike  will  cause  national  paralysis  or  injure  the  health  or  the 
safety  of  the  rest  of  the  public  and  when  there  is  an  alternative  method  of  pro- 
tecting the  workers  from  having  unjust  terms  forced  on  them  by  the  employer. 
I  do  not  believe  that  the  majority  of  American  workers  really  believe  that  there 
is.  Nor  is  there  such  a  constitutional  right.  It  was  Justice  Brandeis  who  said, 
speaking  for  a  unanimous  court  in  Dorchy  v.  Kansas,  "Neither  the  common  law, 
nor  the  fourteenth  amendment,  confers  the  absolute  right  to  strike"  (272  U.  S. 
310). 

Ordering  the  end  of  a  strike  in  the  circumstances  under  discussion  here  would 
constitute  neither  "forced  labor"  nor  "involuntary  servitude."  The  distinction 
between  a  strike  and  individual  quitting  is  well  known  to  our  law.  It  is  not 
"forced  labor"  to  tell  a  man  that  if  he  quits  the  job  when  the  public  good  requires 
that  he  return  to  -work,  he  will  surrender  any  rights  to  the  job  conferred  by 
statute.  Nor  would  this  procedure  take  away  from  any  large  group  of  organized 
workers  any  practical  power  they  had  before  the  Federal  Government  intervened 
in  1C33  to  enable  them  to  organize  their  present  unions  or,  as  in  the  case  of 
bituminous  coal,  to  restore  unionism  on  anything  approaching  an  industry-wide 
scale.  The  Nation  has  exercised  the  authority  to  force  compulsory  collective- 
bargaining  upon  employers.  It  has  the  right  to  protect  itself  against  having  col- 
lective bargaining  carried  to  the  point  of  national  calamity. 

It  is  objected  that  no  limitation  on  the  right  to  strike  for  better  terms  can  be 
made  effective,  that  the  workers  will  simply  refuse  to  work.  I  doubt  that  that  is 
true  of  such  a  narrow  limitation  as  I  am  discussing  here,  to  apply  only  under- 
such  exceptional  circumstances.  It  would  fail,  of  course,  if  the  workers  could 
not  be  convinced  of  its  reasonableness.  That  is  the  heart  of  the  problem.  No 
solution  is  likely  to  succeed  that  is  merely  a  limitation  on  the  right  to  (strike. 
This  procedure  is  more  than  that;  it  provides  an  alternative  method  of  settle- 
ment to  hold  until  agreement  can  be  reached  between  the  parties. 

What  is  the  alternative?  To  allow  the  parties  to  fight  it  out  as  long  as  both 
can  and  will  hold  out,  even  if  that  involves  "paralysis"?  I  doubt  that  that  is  a 
practicable  alternative  or  that  it  would  be  tolerated  in  fact.  If  the  situation 
arose,  there  would  doubtless  be  Government  intervention  to  end  the  stoppage, 
under  some  general  powers.  In  my  opinion  it  would  be  better  to  provide  some 
such  authority  as  that  discussed  here.  There  is  no  assurance  that  this  would 
solve  the  problem.  However,  there  is  no  assurance  that  taking  no  statutory  action 
will  solve  the  problem.  And  I  do  not  think  we  should  attempt  anything  more 
drastic  than  the  limited  action  discussed  here  unless  it  should  prove  to  be 
necessary. 

Ill 

As  for  the  proposal  to  forbid  either  the  so-called  closed  shop  or  the  union  shop, 
I  am  not  in  favor  of  it.  I  asume  that  the  intent  is  to  forbid  the  employer  to 
influence  or  coerce  the  employee  or  prospective  employee  to  join  or  remain  a 
member  of  a  union,  or  to  make  membership  in  a  union  a  condition  of  employment. 

That  is  the  law  on  the  railroads,  to  be  sure,  but  labor  relations  on  the  railroads 
have  their  own  peculiar  history.  Neither  the  closed  shop  nor  the  union  shop 
ever  had  any  great  vogue  on  the  railroads.  The  railroad  unions  gave  up  prac- 
tically nothing  when  the  language  forbidding  union-shop  contracts  or  employer 
discrimination  in  order  to  make  union  membership  a  condition  of  employment 
was  incorporated  in  the  Railway  Labor  Act  in  1934. 

There  are  many  local  unions  that  had  the  union  shop  before  the  National 
Labor  Relations  Act.  It  has  been  a  part  of  the  lnb;>r  relations  system  in  many 
shops  for  many  years.  To  outlaw  it  now  would  either  be  meaningless  or  would 
introduce  friction  in  the  shop  between  the  union  members  and  those  workers 
who  refuse  to  join  or  remain  in  good  standing  in  the  union. 

I  am  not  sure  whether  the  proponents  of  the  prohibition  of  the  closed  shop  or 
the  union  shop — many  do  not  distinguish  between  the  two — mean  to  prohibit 
strikes  or  strike  threats  to  secure  the  dismissal  of  the  worker  who  refuses  to 
join  or  pay  up,  or  merely  to  forbid  the  union-shop  "contract,"  whereby  the  em- 
ployer binds  himself  to  employ  only  members  of  the  union  in  good  standing  or 
those  willing  to  become  such.  If  it  is  the  latter  only,  it  will  not  assure  pro- 
tection of  the  nonmembers  against  economic  coercion,  although  it  might  satisfy 
some  consciences. 
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There  is  a  superficial  equality  in  a  rule  that  the  employer  shall  not  interfere 
to  influence  the  workers  either  to  join  or  not  to  join — one  seems  to  balance  the 
other.  But  the  reality  is  that  the  employer  is  likely  to  be  predisposed  against 
the  first  and  in  favor  of  the  second.  If  he  interferes  to  influence  the  worker  to 
join  or  to  pay  up  it  is  usually  not  because  he  loves  the  union  more  but  because 
he  fears  a  strike  or  disturbed  labor  relations  if  he  does  not.  Discrimination  to 
compel  the  worker  to  join  or  remain  a  member  of  the  union  is,  for  the  most  part, 
a  product  not  only  of  the  right  to  refuse  to  work  with  nonmembers  but  of  the 
knowledge  that  pressure  on  the  nonmember  may  take  forms  that  are  short  of 
an  overt  strike  but  do  militate  against  the  smooth  running  of  the  shop.  If  we 
outlaw  the  overt  strike  or  strike  threat,  we  shall  still  have  the  other  problem  left. 
So  will  the  employer. 

I  do  not  concede  that  equity  compels  us  to  forbid  economic  coercion  of  the 
employer  by  the  majority  to  secure  the  joining  or  dismissal  of  noninembers. 
There  is  a  conflict  of  rights  here  between  the  right  of  the  worker  to  get  a  job  he 
could  otherwise  get  and  the  right  of  the  other  workers  to  refuse  to  work  with 
him  because  they  have  an  interest  in  so  refusing.  That  interest  was  recognized 
'as  justifiable  in  many  jurisdictions  before  the  passage  of  the  National  Labor 
Relations  Act.  The  National  Industrial  Recovery  Act  of  1933,  while  forbidding 
employer  coercion  not  to  join  a  labor  organization  of  the  workers'  own  choosing, 
did  not  forbid  the  union  shop  or  what  was  then  called  the  "closed  shop." 

I  would  be  inclined  to  safeguard  the  right  of  a  man  who  was  working  in  the 
shop  before  the  majority  decided  to  join  the  union,  to  continue  in  his  job  without 
joining,  if  he  wishes.  But  I  see  no  injustice  in  requiring  newcomers  to  join  the 
union  that  has  been  established  as  the  bargaining  agent  for  the  workers  in  the 
shop,  if  that  is  the  majority  will.  It  seems  to  me  that  their  right  to  secure  their 
bargaining  position  is  at  least  equal  to  his  right  to  threaten  it. 

If  we  allow  the  majority  the  right  to  strike  or  threaten  to  strike  against  the 
employment  of  those  who  refuse  to  join  or  against  delinquent  members  who 
refuse  to  pay  up,  I  believe  we  should  allow  the  union  shop  contracts.  It  allows 
the  employer  to  save  himself  considerable  trouble  if  he  chooses  to  follow  that 
course. 

The  term  "cosed  shop"  is  widely  used  today  to  mean  one  in  which  the  employer 
may  employ  only  those  who  are  members  of  the  union  before  they  are  hired.  It 
is  thus  distinguished  from  the  "union  shop"  in  which  the  employer  may  employ 
nonmembers,  but  subject  to  the  requirement  that  they  join  the  union  within  a 
given  period  if  they  are  to  be  retained.  The  distinction  may  prove  only  nominal 
in  practice,  when  union  members  are  out  of  work.  However,  the  distinction, 
where  real  rather  than  nominal,  is  the  basis  of  the  charge  of  "monopoly"  against 
the  "closed  shop." 

Whether  the  "closed  shop"  is  a  means  of  enforcing  a  "monopoly"  of  work  for 
a  closed  group  of  workers  is  to  be  determined  by  the  facts  of  the  particular  case. 
So  is  the  answer  to  the  question  whether  this  "monopoly"  is  anything  more  than 
an  attempt  at  job  security,  comparable  to  "seniority"  under  other  conditions. 
But  the  "monopoly"  charge  is  something  apart  from  the  general  question  whether 
workers  should  be  allowed  to  refuse  to  work  with  nonmembers  or  employers  be 
allowed  to  give  in  to  such  pressure  and  even  to  agree  in  advance  that  it  shall 
be  so.  I  do  not  subscribe  to  monopoly  but  so  far  as  the  "closed  shop"  itself  is 
concerned,  I  would  not  forbid  it  or  attempts  by  the  majority  to  secure  it  by 
peaceful  striking  or  strike  threats  in  industries  in  which  strikes  are  permitted 
for  other  purposes. 


Letter  of  John  McCann,  President,  International  Union,  Progressive  Mine 

Workers  of  America 

Proc4Ressive  Mine  Workers  of  America, 
International  Union,  Springfield,  III.,  February  18,  19.'f7. 
Hon.  Robert  Taft, 

Chairman,  Senate  Committee  on  Labor, 

Senate  Office  Building,  Washington,  D.  C. 

Dear  Senator  Taft:  The  Progressive  Mine  Workers  representing  upward 
of  30,000  independent  coal  miners  in  several  States  and  their  families,  transmit 
this  statement  to  your  honorable  committee  to  become  a  part  of  your  official  labor 
hearing  record. 

We  believe  that  the  15,000,000  organized  workers  and  their  families,  through 
the  last  half  century  of  industrial  progress,  have  earned  the  respect  el'  industry 
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and  of  the  Nation  through  their  tremendous  improvement  in  our  industrial  and 
national  economy.  Their  free  enterprise,  their  development  of  industry  which 
lias  enabled  this  Nation  to  prosper  out  of  all  proportion  to  that  of  all  other 
nations,  has  earned  for  labor  the  righl  to  deep  consideration  of  their  own  problems, 
aside  from  tin-  criticism  which  may  he  heaped  on  labor  by  virtue  of  incapacity 
or  misdirection  on  the  part  of  a  few  of  its  already  discredited  leaders. 

We  urge  your  honorable  committee  to  review  the  achievements  of  organized 
Labor  throughout  the  crisis  of  World  War  Two  when  labor  permitted  its  own 
aspirations  and  its  own  interests  to  lie  dormant  while  pouring  out  the  billions 
upon  billions  of  dollars  of  necessary  war  materials  to  rescue  the  world  from  the 
kind  of  Hitlerism  which  may  now  seek  to  impose  on  labor. 

We  urge  your  honorable  committee  to  recognize  as  well  that  while  labor  itself 
admits  it  has  faults,  these  faults  are  not  to  be  corrected  by  hamstringing  labor 
nor  by  restricting  it  so  that  its  future  growth  is  curtailed  beyond  all  hope  of 
future  accomplishment.  For  more  than  half  a  century  economists  have  ad- 
mitted that  the  future  well-being  of  labor  presages  the , future  well-being  of 
the  Nation  as  a  whole,  and  we  feel  that  what  benefits  labor,  benefits  the  Nation. 
Conversely,  what  damages  labor  must  necessarily  damage  the  Nation  as  a  whole. 

Labor  has  earned  respect  and  recognition  by  its  mass  achievements,  and  the 
high  economic  level  which  America  enjoys  today  is  the  direct  result  of  the  struggle 
for  this  high  economic  level  waged  unceasingly  for  more  than  60  years  by  or- 
ganized labor. 

Our  school  system  has  developed  to  its  present  state  of  excellence  through 
the  diligence  of  labor,  and,  in  fact,  there  is  qo  single  important  economic  factor 
which'  does  not  owe  much  of  its  development,  if  not  all,  to  labor. 

We  urge  your  honorable  committee  to  permit  these  facts  to  be  thoroughly 
blazoned  before  your  committee  so  that  the  dismal  picture  antilaborites  con- 
stantly paint  for  public  consumption  may  not  prevail  as  a  true  picture,  but 
that  it  may  be  shown  in  its  true  light  of  distortion  and  intentional  misrep- 
resentation. 

Labor  has  in  the  past,  and  labor  will  in  the  future,  serve  as  its  own  stabilizing 
influence,  and  any  legislation  enacted  which  tends  to  circumscribe  labor  must 
by  its  very  nature,  eventually  serve  to  circumscribe  the  growth  of  our  Greater 
America. 

We  trust  that  your  honorable  committee  will  also  remember  this  exceptionally 
vital  point.  Whereas  it  required  millions  upon  millions  of  valuable  man  hours 
to  train  our  army  of  untrained  young  men  and  young  women  for  combat  and 
other  duties  throughout  the  world,  our  trained  army  of  1~>.000.000  unionists  was 
ready  at  the  first  sign  of  need — already  trained,  already  informed  on  their 
jobs,  through  free  unionism,  so  they  could  begin  at  once  the  production  of  the 
essential  items  to  feed  and  clothe  and  arm  ourselves  and  our  allies. 

This  trained  army  must  not  be  crippled  or  rendered  ineffective  for  the  equally 
essential  tight  to  win  the  peace  as  it  stood  trained  and  ready  to  win  the  war. 
Respectfully  yours, 

John  McCann, 
President,  International  Union,  Progressive 

Mine  Workers  of  America. 


Statement  of  Forrest  E.  McGuire,  Executive  Vice  President,  Manufacturers' 
Association  of  Syracuse,  N.  Y. 

Proposed  Amendment  to  Subsection  8  ( 2 )  of  the  Nation  at.  Labor  Relations  Act, 
Submitted  by  Manufacturers'  Association  of   Syracuse,   New  York 

We  should  like  to  draw  to  your  attention  the  desirability  of  an  amendment  to 
the  National  Labor  Relations  Act  which  would  read  as  follows :  . 

Subsection  8(2)  of  the  National  Labor  Relations  Act  is  amended  by  striking 

out  the  period  and  inserting  the  following  words  in  lieu  thereof:  "and,  unless 

the  employees  shall  designate  a  bargaining  representative  in  accordance  with 

the  provisions  of  section  9,  from  forming  or  maintaining  an  advisory  group, 

on  which  employees  may  serve  without  loss  of  time  or  pay,  concerning  matters 

of  mutual  interest,  including  grievances,  wages,  hours  of  employment  and 

other  working  conditions." 

We  should  appreciate  it  if  you  would  review  this  amendment  and  lay  it  before 

your  colleagues  on  the  committee,  which  has  under  consideration  amendments  to 

the  National  Labor  Relations  Act.     We  hope  that  the  committee  will  see  fit  to 
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act  favorably  upon  this  proposal  as  we  regard  it  as  the  answer  to  a  legal  problem 
which  now  faces  employers  who  include  advisory  groups  of  employees  in  their 
personnel  or  industrial  relation  systems. 

Many  firms,  out  of  their  experience  with  labor-management  committees  during 
the  war,  found  that  the  opportunity,  created  by  such  committees,  for  learning 
at  firs!  hand  the  point  of  view  of  employees  was  a  valuable  one.  Although 
advisory  groups  of  this  character  are  not  labor  organizations  at  all  in  the 
ordinary  sense  of  that  term,  many  employers  have  had  some  doubts  about  bow 
the  Labor  Relations  Board  would  view  the  propriety  of  maintaining  such  groups 
in  view  of  the  unusually  broad  definition  contained  in  section  2  (5)  of  the  Wagner 
Act  which  reads  : 

"The  term  'labor  organization'  means  any  organization  of  any  kind,  or  any 
agency  or  employee  representation  committee  or  plan,  in  which  employees 
participate  and  which  exists  for  the  purpose,  in  whole  or  in  part,  of  dealing 
with  employers  concerning  grievances,  labor  disputes,  wages,  rates  of  pay, 
hours  of  employment  or  conditions  of  work." 

Because  of  this  definition  there  has  been  an  intimation  in  some  cases  de- 
cided by  the  National  Labor  Relations  Board  that  the  discussion  of  grievances, 
wages  or  other  conditions  of  employment  with  such  a  group  might  result  in 
the  issuance  of  a  complaint  under  subsection  8(2)   of  the  act. 

Since  it  is  our  belief  that  this  subsection  was  never  meant  to  cover  advisory 
or  consultative  groups  on  which  employees  serve  without  loss  of  time  or  pay, 
but  was  intended  to  prevent  employers  from  setting  up  formal  labor  organ- 
izations which  they  controlled  or  subsidized,  adoption  of  this  amendment 
would  remove  all  doubt  on  this  score  by  making  it  clear  that  this  subsection 
was  to  receive  the  limited  construction  which  we  think  Congress  originally 
intended. 

While  the  proponents  of  this  amendment  offer  it  as  a  means  of  enabling 
such  groups  to  function  in  companies  which  believe  that  cooperative  arrange- 
ments of  this  sort  have  demonstrated  their  usefulness  as  a  means  of  promot- 
ing friendly  and  healthy  industrial  relations,  it  should  be  noted  that  the  pro- 
posal is  merely  permissive.  It  does  not  require  employers  or  employees  who 
think  otherwise  to  adopt  such  practices.  It  places  no  compulsion  whatsoever 
upon  employers  and  permits  employees  who  do  not  like  to  have  fellow  em- 
ployees serving  on  such  committees  to  put  an  end  to  them  by  selecting  a  bar- 
gaining representative  in  accordance  with  the  procedures  of  the  Labor  Rela- 
tions Act. 

Moreover  the  adoption  of  such  an  amendment  would  not  encroach  upon  any 
of  the  rights  which  unions  now  enjoy  under  the  Wagner  Act.  Its  language 
does  not  authorize  an  employer  to  discriminate  between  one  labor  organiza- 
tion as  against  another.  Nor  would  it  sanction  any  such  practice  as  an  em- 
ployer forming  a  labor  organization  of  his  own  which  his  employees  would 
be  encouraged  to  join  in  preference  to  an  outside  organization.  The  amend- 
ment relates  merely  to  advisory  groups,  not  to  organizations  which  have  con- 
stitutions, dues  and  formalized  procedures  for  admitting  employees  to  mem- 
bership. 

Since  our  organization  has  not  requested  an  opportunity  to  appear  before 
the  committee,  we  are  submitting  this  memorandum  to  you  as  our  statement 
in  support  of  the  proposed  amendment.  We  should  appreciate  it  if  you  would 
include  it  in  the  record  of  the  hearings. 

Manufacturers'    Association  of  Syracuse,  New  York, 
By  Forrest  E.  McGuire.  Executive  Vice  President. 

Dated  March  5,  1947.  Syracuse,  N.  Y. 


Statement   of   Lewis   Merrill,    President,    United   Office   and    Professional 
Workers  of  America,  CIO 

I  represent  the  United  Office  and  Professional  Workers  of  America,  a  union 
composed  of  some  70,000  men  and  women  employed  in  insurance,  social  service, 
industry  and  commerce.  We  are  deeply  concerned  with  the  labor  bills  now  being 
studied  by  your  committee.  These  bills  run  from  measures  ostensibly  designed 
to  deal  with  jurisdictional  strikes  to  the  abolition  of  the  Wagner  Act  itself. 
If  enacted,  they  would  rupture  the  whole  fabric  of  democratic  development  in 
the  United  States  and  would  set  our  country  on  a  course  certain  to  be  replete 
with  great  social  strife.     The  labor  movement  is  a  powerful  force  of  the  whole 
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people.  Efforts  to  weaken  the  labor  movement  by  punitive  legislation  and  at- 
tempts to  prevent  it  by  law  from  performing  its  functions  in  the  Nation  cannot  but 
have  the  gravest  economic  and  social  consequences. 

I  wish  to  discuss  these  questions  from  the  standpoint  of  the  special  problems 
of  the  white-collar  workers.  While  doing  so,  I  wish  to  make  it  clear  that  the 
UOPWA  fully  subscribes  to  the  viewpoint  of  CIO  president  Philip  Murray  as 
presented  to  this  committee.  I  wish  particularly  to  draw  the  attention  Of  the 
committee  to  his  comment  that :  "These  measures  are  forerunners  of  a  serious 
depression  involving  all  Americans."  He  quite  properly  showed  the  origin  of 
the  true  danger  to  the  peace  and  prosperity  of  the  American  people  by  demonstrat- 
ing that  250  corporations  now  control  two-thirds  of  the  usable  manufacturing 
facilities  of  the  United  States,  while  100  corporations  are  ruled  by  8  groups  of 
banking  interests.  This  concentration  of  economic  strength  has  given  the  busi- 
ness interests — particularly  big  business — an  untoward  influence  in  determining 
economic  and  political  decisions  which  properly  should  be  made  only  by  the  whole 
people  in  their  own  interests. 

The  proposed  repressive  legislation  means  lessening  labor's  role  in  the  Nation. 
If  the  preponderance  of  national  decisions  are  not  to  be  made  solely  by  large- 
scale  employer  interests,  labor  along  with  farmers,  must  be  given  a  larger  voice 
in  the  Nation's  affairs. 

LABOR  AND  THE  ECONOMIC  CRISIS 

Organized  labor  has  heavier  tasks  than  ever  which  it  must  shoulder  in  the 
interests  of  our  country.  There  are  serious  economic  storms  ahead.  The  Report 
of  the  President  of  January  8, 1947,  makes  clear  the  tendencies  making  for  a  major 
economic  crisis  in  the  United  States.  While  the  production  index  mounts  and 
national  income  continues  in  the  neighborhood  of  $160,000,000,000,  the  relative 
share  going  to  wages  and  salaries  is  declining.  While  profits  jumped  to  $12,000,- 
000,000  in  1946,  as  compared  with  $4,200,000,000  in  1939,  the  real  income  of  Ameri- 
can workers  dropped  disastrously  as  the  cost  of  living  soared,  particularly  since  the 
elimination  of  price  controls.  Meanwhile,  business  inventories  have  climbed  to 
the  all  time  high  of  $35,200,000,000  while  savings  dropped  from  $33,100,000,000  to 
$17,500,000,000  in  1946. 

The  large  profits  of  American  business  in  1946  were  secured  as  the  result  of 
deliberately  contrived  inflationary  policies  which  exacted  a  heavy  toll  from  the 
American  people  and  which  have  deprived  the  economy  of  an  important  resiliency. 
The  American  domestic  market  is  shrinking  while  production  of  finished  com- 
modities is  reaching  enormous  proportions.  With  completion  of  the  shift  to 
peacetime  production,  the  stage  will  be  set  for  a  major  depression. 

It  is  the  vital  interest  of  the  United  States  of  America  that  a  much  enlarged 
body  of  active  consumers  be  created  and  be  created  quickly.  The  organized  labor 
movement's  activity  to  raise  living  standards,  which  has  earned  it  the  violent 
hatred  of  reactionary  employer  interests,  is  a  struggle  in  the  intei"ests  of  the 
entire  people.  Only  by  enhancing  and  enlarging  labor's  influence,  especially  on 
economic  policy,  will  stability  be  achieved  in  our  economy. 

THE  STATUS  OF   WHITE  COLLAR   AND  PROFESSIONAL   WORKERS 

The  need  for  immediate  salary  increases  by  the  more  than  12,000,000  American 
professional,  semiprofessional,  clerical,  sales  and  kindred  workers  whose  stand- 
ard of  living  is  rapidly  declining,  is  one  of  the  most  eloquent  arguments  against 
the  proposals  to  limit  labor  in  its  efforts  to  secure  a  larger  share  of  the  national 
income  for  those  who  work  for  a.  living. 

The  problems  of  salaried  employees,  neglected  during  the  war  years  and  joined 
to  problems  inherited  from  the  economic  debacle  in  the  post-1929  period,  are 
being  seriously  aggravated.  The  white  collar  workers  are  in  no  position  to 
absorb  the  high  prices  of  today  out  of  current  income.  Salaries  in  the  United 
States  are  dangerously  substandard.  They  are  inadequate  to  satisfy  even  the 
most  conservative  estimate  of  personal  budget  requirements.  White  collar  labor 
today  is  actually  receiving  less  in  real  income  than  was  secured  by  comparable 
employees  in  1890. 

The  constant  decline  in  the  status  of  salaried  employees  is  having  the  gravest 
personal  consequences  to  millions  of  white  collar  Americans.  Real  income  of 
employed  salaried  workers  are  already  below  that  of  1939.  Salaries  must  be 
quickly  raised  in  line  with  expanding  national  income  and  in  proportion  to  the 
value  of  the  indispensable  service  rendered  by  salaried  employees.  Even  a  minor 
economic  crisis  would  reduce  millions  of  these  Americans  to  a  poverty  level.  They 
need  enlarged  incomes  today  and  what  happens  to  organized  labor  will  be  a  solid 
index  as  to  whether  they  are  going  to  be  able  to  get  them. 
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WHAT  IS  THE   NATIONAL  INTEREST  1 

The  national  interest  in  the  year  1947  is  that  the  large  productive  facilities 
created  during  the  war,  which  have  expanded  our  productive  capacity  by  100 
percent  over  1939,  be  used  to  raise  the  living  standards  of  the  people.  The 
national  interest  in  1047  consists  in  meeting  domestic  problems  on  a  basis 
which  will  help  preserve  peace  in  the  world. 

The  national  interest  requires  that  every  group  in  the  Nation  be  made  secure 
against  economic  uncertainties  and  provided  with  a  basis  of  sharing  fully  in  the 
educational  and  cultural  advances  made  possible  by  our  increased  ability  to 
produce  material  wealth.  To  help  bring  this  about  every  section  of  the  working 
population  must  be  in  a  position  to  define  its  own  needs  and  to  organize  and 
struggle  freely  to  achieve  these  needs  within  our  society. 

The  activities  of  the  labor  movement  have  in  the  past  served  to  prevent  the 
incomes  of  unorganized  workers,  especially  unorganized  white  collar  workers 
from  dropping.  Wage  increases  secured  by  organized  labor  have  served  as 
pressure  on  the  employers  of  unorganized  white  collar  labor  to  increase  salaries, 
and  modest  salary  increases  have  been  forthcoming.  But  if  the  full  value  of 
white  collar  labor  is  to  be  properly  recognized  in  the  salary  paid  them,  if  their 
needs  are  to  be  fully  met — then  it  can  only  come  about  by  organized  action  on 
their  own  behalf.  It  is  in  the  interests  of  the  United  States  that  they  should 
organize  and  place  themselves  in  a  position  to  influence  democratically  decisions 
made  affecting  them. 

THE  U.  S.  A.  NEEDS  WHITE  COLLAR  UNIONS 

As  a  matter  of  fact,  the  development  of  modern  business  and  commerce,  the 
growing  mechanization  and  routinizing  of  office  procedures,  and  the  concomitant 
depersonalization  of  white  collar  employment  make  imperative  the  creation  of 
broad  unions  of  white  collar  workers  able  properly  to  protect  the  interests  of 
salaried  employees.  The  unions  of  white  collar  workers  have  been  created  in 
the  face  of  the  most  vicious  employer  opposition.  The  weakening  of  labor's  rights 
will  prevent  the  orderly  rise  and  development  of  white  collar  unions  as  im- 
portant collective  bargaining  factors. 

The  present  activities  of  white  collar  unions  have  had  a  salutary  effect  on 
white  collar  salary  standards,  inadequate  as  these  are  in  the  face  of  the  true 
needs  of  salaried  employees  and  the  true  worth  of  the  services  they  perform. 
In  meeting  the  problems  of  the  next  decade,  it  is  a  matter  of  practical  national 
necessity  to  provide  for  salaried  employees  an  enlarged  share  of  the  national 
income  and  a  strengthened  position  in  society.  This  cannot  be  done  unless  white- 
collar  workers  are  able  to  operate  on  their  problems  through  their  own  unions. 
The  course  has  been  difficult  enough  without  additional  obstacles  being  placed 
in  the  way  by  the  enactment  of  antilabor  legislation. 

If  necessary,  these  obstacles  too  will  be  overcome.  The  need  for  organization 
by  the  white-collar  workers  is  so  great  that  no  force  can  finally  prevent  it. 

Relatively  few  strikes  now  take  place  in  this  area  of  our  economic  life.  If 
legislation  is  passed  which  compels  constant  strife  and  turmoil  in  establishing 
the  right  to  organize,  the  white-collar  workers  will  meet  the  opposition  just  as 
staunchly  as  the  manual  workers  did  in  building  their  organizations.  But  such 
bitter  and  costly  struggle  should  not  be  imposed  on  white-collar  workers  by  their 
government. 

If  the  Congress  is  to  consider  any  labor  legislation,  then  it  should  be  legisla- 
tion designed  to  strengthen  labor's  rights,  legislation  to  make  it  easier  to  build 
white-collar  unions,  in  harmony  with  present  public  policy.  A  strong  Wagner 
Act  and  a  strong  labor  movement  is  needed  by  the  white-collar  workers. 

This  is  nowhere  better  illustrated  than  by  the  experiences  of  the  members 
of  my  own  union. 

THE  INSURANCE  AGENT 

A  large  number  of  our  members  are  employed  by  such  powerful  corporations 
as  the  Metropolitan,  Prudential,  John  Hancock,  Boston  Mutual,  and  other  insur- 
ance companies.  The  industrial  insurance  agents  employed  by  these  companies 
perform  a  service  of  importance  to  our  economy.  They  directly  bring  about  the 
sale  of  hundreds  of  millions  of  dollars  of  insurance  annually.  They  service  mil- 
lions of  policyholders.  They  are  respected  and  trusted  members  of  their  com- 
munities. Yet  before  these  men  organized,  they  were  subjected  to  the  most 
inhuman  type  of  treatment  by  their  powerful  employers. 
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In  1936  they  organized  and  immediately  met  with  the  most  vicious  resistance 
on  the  part  of  management  of  the  companies  to  obstruct  the  union.  Some  com- 
panies appealed  to  the  courts  and  dragged  out  costly  legal  procedures  for  years. 
Without  the  protection  of  the  Wagner  Act,  these  workers  would  have  been 
greatly  handicapped  in  coping  with  these  powerful  employers.  Should  the  Con- 
gress adopt  measures  to  weaken  the  Wagner  Act,  it  is  certain  some  of  these 
co.  panies  will  consider  it  an  invitation  to  bust  the  union.  They  will  not  succeed, 
but  much  costly  turmoil  will  take  place  before  they  relearn  that  fact. 

Have  not  these  employees  the  right  to  demand  of  their  Government  that  they 
should  not  again  be  required  to  prove  their  right  to  belong  to  an  effective  union? 
And  would  not  their  Government  be  more  than  remiss  in  its  obligations  to  the 
people  if  it  should  demand  it?  Yet  this  is  the  course  that  is  proposed  by  legisla- 
tion before  your  committee. 

Hampering  legal  restrictions  would  not  only  bring  harm  to  these  thousands  of 
citizens  and  their  families  but  would  be  the  direct  cause  of  disturbances  affecting 
millions  of  policy  holders.  Yet  as  a  result  of  collective  bargaining,  insurance 
men  today  have  comparative  peace  of  mind,  are  not  at  the  mercy  of  every  super- 
visor and  cannot  be  recklessly  dismissed  from  their  jobs. 

Has  this  hurt  the  insurance  industry  or  the  American  people?"  Obviously  it 
has  helped  the  American  people  and  the  insurance  industry.  Production  was 
never  as  high  as  under  a  union  contract,  and  service  to  the  policy  holder  was 
never  better. 

SCIENCE  AND  TECHNOLOGY 

Let.  us  take  another  group  of  the  members  of  the  UOPWA,  also  highly  respected 
in  their  communities — the  technical  employees,  engineers,  draftsmen,  chemists, 
and  others. 

The  UOPWA  has  contracts  with  such  important  firms  as  Radio  Corporation 
of  America,  International  Harvester  Co.,  General  Electric,  Federal  Telephone 
and  Telegraph,  Electric  Bond  &  Share  Corp.,  and  various  others. 

No  group  of  Americans  has  in  the  past  few  years  been  so  widely  hailed  as 
contributing  to  the  security  and  welfare  of  the  Nation  as  these  men  and  women. 
Yet  at  this  very  time  when  the  services  of  technical  personnel  are  recognized  as 
of  the  greatest  importance,  their  salary  scales  are  inadequate  to  provide  them 
with  more  than  a  modest  standard  of  living. 

A  white-collar  worker's  family,  according  to  the  Heller  Committee,  requires  a 
minimum  of  $80  per  week  to  maintain  a  satisfactory  standard  of  living.  An 
engineer's  family  admittedly  requires  considerably  more.  Yet  thousands  of 
engineers  and  technical  men  still  earn  as  little  as  $40  and  and  $50  per  week. 

During  the  last  depression,  as  many  as  GO  percent  of  the  Nation's  engineers  and 
70  percent  of  the  Nation's  chemists  were  unemployed.  Salaries  were  as  low  as 
$25  per  week  for  highly  trained  technical  people.  It  was  to  correct  these  condi- 
tions that  these  men  and  women  first  sought  organization  in  the  CIO,  and  they 
also  met  with  the  most  severe  resistance.  It  is  the  aim  of  too  many  corporations 
to  take  from  these  skilled  men  and  women  the  products  of  their  intelligence 
and  genius,  while  at  the  same  time  demanding  the  right  to  be  free,  after  picking 
their  brains  clean,  to  discard  them  at  will.  Only  unionization  can  protect  tech- 
nical men  and  women.  The  weakening  of  their  union  is  the  weakening  of  their 
ability  to  deal  with  the  powerful  and  at  times  ruthless  corporations  for  which 
they  work.  The  union  is  the  guardian  for  the  Nation  of  their  skills,  training 
and  science. 

Has.  organization  in  the  technical  field  resulted  in  harm  to  the  public?  On  the 
contrary- — freedom  to  organize  and  the  right  to  strike  has  resulted  in  more 
adequately  compensated  and  better  satisfied  technicians  and  has  thus  contributed 
to  a  better  science  and  a  better  technology. 

THE  SOCIAL  SERVICES 

Still  another  important  group  of  members  of  the  UOPWA  is  the  social  service 
workers  employed  in  voluntai-y  social  service  agencies  and  other  nonprofit 
organizations.  Here  is  a  group  of  people  who  devote  themselves  solely  to  the 
welfare  problems  of  the  people  in  the  community.  They  are  employed  in  the 
YWCA's,  settlement  houses,  family  welfare  agencies  and  other  institutions  which 
are  so  important  a  part  of  our  national  life. 

Yet,  recent  studies  of  the  salaries  of  these  workers  show  them  to  be  inhumanly 
low.    The  Social  Planning  Council  of  St.  Louis  found  that  approximately  one  third 
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of  the  employees  of  Community  Chest  agencies  in  St.  Louis  receive  less  than  $100 
per  month  while  75  percent  were  paid  less  than  $2,000  per  year.  In  contrast, 
only  24  percent  of  the  employees  of  St.  Louis  manufacturing  concerns  were  paid 
under  $2,000  a  year.     A  similar  picture  will  be  found  in  other  cities. 

One  reason  for  this  grave  discrepancy  is  to  be  found  in  the  fact  that  social 
service  employees  are  not  presently  covered  by  the  Wagner  Act.  Where  em- 
ployees have  organized,  they  have  won  many  gains  but  only  after  long  drawn-out 
struggles  for  union  recognition  resulting  in  tensions  that  could  have  been  avoided 
had  orderly  procedures  been  open  to  them.  Their  lack  of  widespread  organi- 
zation has  been  a  factor  in  making  it  more  difficult  for  them  to  secure  coverage 
under  the  Social  Security  Act. 

It  is  not  a  matter  of  surprise,  therefore,  that  numerous  prominent  social  workers 
have  been  foremost  in  advocating  the  strengthening  of  organized  labor.  Not 
only  are  they  concerned  about  employees  of  social  agencies  but  they  recognize  that 
unless  workers  generally  organize  and  improve  their  living  standards,  the  social 
agencies  of  the  country  will  be  flooded  with  applicants  for  relief  and  service, 
who  could  readily  solve  their  own  problems  if  their  wages  were  sufficiently  high. 

Charlotte  Carr,  executive  director  of  the  Citizens'  Committee  on  Children  and 
formerly  director  of  Hull  House  in  Chicago,  recently  declared:  "Social  workers — 
who  have  seen  the  dilemma  of  workers  and  their  children  in  times  of  strike. 
*  *  *  do  recognize  that  the  real  issue-today  is  how  to  eliminate  the  causes  of 
strikes.  Labor's  right  to  organize  is  basic  to  the  prevention  of  strikes."  Miss  Carr 
and  other  social  workers  point  out  also  that  antilabor  measures  are  advocated  by 
the  same  forces  of  those  who  oppose  legislation  for  the  prevention  of  child  labor, 
social  security,  housing,  and  other  social  legislation. 

FINANCIAL  EMPLOYEES 

Among  the  other  workers  who  make  up  an  important  part  of  the  UOPWA 
are  financial  employees,  those  who  work  for  the  great  banks  and  other  financial 
institutions  of  our  large  cities. 

It  is  not  without  cause  that  Wall  Street  has  become  a  symbol  of  greed  and 
exploitation  for  millions  of  Americans.  The  influence  of  banks  upon  the  lives 
of  the  people  has  long  disturbed  millions  of  Americans,  not  only  in  the  ranks  of 
labor,  but  among  our  farming  population,  small  businessmen  and  others. 

The  attitude  of  the  giant  Wall  Street  firms  to  the  organization  of  their  em- 
ployees is  consistent  with  their  reputation.  Bank  employees  have  been  among 
the  worst-paid  workers  in  our  Nation.  Prior  to  the  efforts  of  the  UOPWA  to 
organize  these  workers  in  large  numbers,  salaries  of  $20  and  $25  per  week  were 
typical  for  young  women  clerks  and  salaries  of  $40  for  experienced  tellers  were 
high  in  many  banks.  Under  the  threat  of  union  organization,  these  salaries  have 
been  raised  slightly,  but  in  terms  of  real  income  the  plight  of  the  bank  worker 
is  actually  worse  when  compared  with  the  prewar  period. 

In  recent  months,  the  UOPWA  has  organized  workers  in  the  Irving  Trust  Co., 
Manufacturers  Trust  Co.,  National  City  Rank,  Bankers  Trust  Co.,  and  other 
institutions  which  are  among  the  25  largest  banking  institution  in  the  United 
States.  Invariably,  these  firms  have  resisted  oi'ganization  of  their  employees, 
who  have  had  to  overcome  the  fear  of  losing  their  jobs  and  the  fear  of  other 
forms  of  discrimination  used  by  their  employers,  even  with  the  existence  of 
the  Wagner  Act. 

At  the  Irving  Trust  Co.  where  a  collective  bargaining  election  covering  an 
important  section  of  the  employees  was  won  by  the  union,  the  bank  management 
has  resorted  to  terrorizing  the  employees  to  prevent  free  collective  bargaining. 
Detectives  have  been  employed  in  large  numbers  to  spy  on  the  employees,  to 
follow  them  about,  to  serve  as  scabs  in  the  event  of  a  strike.  This  and  other 
companies,  while  professing  horror  at  the  thought  of  strikes  in  banks,  have 
absolutely  refused  to  accept  any  form  of  arbitration. 

Tbse  2'>0,000  bank  employees  of  the  Nation  are  certainly  entitled  to  some 
consideration  from  the  Congress  and  from  your  committee.  They  are  respectable 
men  and  women,  whose  character  must  be  above  reproach,  who  are  investigated 
thoroughly  before  being  hired,  and  are  expected  to  be  above  temptation.  Restrict- 
ing the  rights  of  such  workers  to  organize,  bargain  collectively,  and  strike  means 
condemning  them  to  a  permanent  low  standard  of  living,  since  there  is  no 
evidence  that  the  powerful  men  of  Wall  Street  are  voluntarily  going  to  make 
possible  decent  living  standards  for  Wall  Street  workers. 
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PROBLEMS   OF   THE  UNORGANIZED 

I  could  go  on  at  some  length  in  discussing  the  struggles  of  the  memers  of  our 
union  to  organize  and  to  improve  their  status.  In  every  industry  in  which  are 
locatedthis  has  taken  place  against  the  resistance  of  employers.  Yet  the 
number  of  strikes  has  been  small  and  the  disturbance  to  the  public  has  amounted 
to  little  or  nothing. 

On  the  contrary,  a  widespread  interference  with  the  well-being  of  the  American 
people  is  to  be  found  in  the  conditions  of  unorganized  white-collar  workers. 
Millions  of  words  have  been  published  and  millions  more  uttered  about  the  plight 
of  white-collor  workers — "the  forgotten  men  and  women"  of  our  Nation.  They 
are  alleged  to  be  the  victims  of  the  struggle  between  labor  and  capital,  the  victims 
ostensibly  of  both. 

Yet  it  is  sheer  nonsense  to  say  that  unorganized  white-collar  workers  are 
victims  of  organized  labor.  As  I  have  pointed  out,  such  increases  as  have  been 
won  by  organized  labor  have  invariably  been  carried  over  in  part  to  unorganized 
workers,  including  white-collar  workers.  When  the  steelworkers'  pay  was  raised 
a  year  ago,  a  pattern  of  increases  was  developed  not  only  for  white-collar  workers 
in  the  steel  industry  but  for  white-collar  workers  generally.  This  was  due  in 
large  part,  of  course,  to  the  efforts  of  their  employers  to  minimize  dissatisfaction 
on  the  part  of  their  salaried  employees  and  to  forestall  their  organization  into 
unions. 

The  efforts  of  this  union  to  call  attention  to  the  economic  plight  of  white- 
collar  workers  have  taken  the  form  not  only  of  public  appeals  but  also  of  appear- 
ances before  congressional  committees  and  every  other  proper  channel  of  infor- 
mation and  action.  We  have  been  an  outstanding  advocate  of  the  75-cent  mini- 
mum wage  under  Federal  law,  since  such  legislation  would  particularly  benefit 
white-collar  workers.  No  narrow  interests  guide  our  considerations.  We  are 
concerned  solely  with  the  welfare  of  white-collar  workers  and  of  our  country. 

We  do  not  see  representatives  of  business  and  industry  coming  forth  with 
proposals  to  establish  minimum  wages ;  to  extend  social  security  to  the  millions 
now  excluded ;  to  bring  about  immediately  an  adequate  housing  program ;  to 
reduce  taxes  for  the  millions  of  white-collar  and  other  low-income  groups,  or  to 
control  rents.  Their  objectives,  while  concealed  by  pious  words  and  protestations 
of  unselfishness,  are  to  weaken  the  labor  movement  for  the  purpose  of  increasing 
their  profits  and  strengthening  their  own  control  over  our  economy,  a  develop- 
ment which  is  against  the  interests  of  the  American  people. 

SPECIFIC    MEASURES 

This  can  be  seen  most  clearly  through  an  examination  of  some  of  the  specific 
measures  proposed  with  which  we  shall  deal  quite  briefly  as  they  affect  white- 
collar  workers. 

1.  Proposals  to  amend  the  Wagner  Act  are  advanced  under  the  sham  slogan  of 
granting  equality  to  the  employers.  In  fact,  the  Wagner  Act  was  adopted  in 
partial  recognition  of  the  need  to  strengthen  labor's  position  in  relation  to  the 
employers.  Out  of  some  53,000,000  gainfully  employed  workers,  only  14,000,000 
are  members  of  trade-unions.  During  the  immediate  past  period  the  social  power 
and  economic  strength  of  American  business  has  emphatically  advanced  and  the 
imbalance  in  the  relation  of  strength  between  management  and  labor  has  by 
no  means  been  corrected  in  favor  of  labor. 

The  Wagner  Act  itself  has  been  seriously  debilitated  in  recent  years  through 
the  withholding  of  necessary  administrative  funds  resulting  in  innumerable 
delays,  through  Board  decisions  made  under  employer  pressure,  which  withdraw 
necessary  protections  against  antiunion  influence  by  employers,  and  through  the 
narrowing  the  scope  of  the  act  in  such  respects  as  the  failure  to  include  the  em- 
ployees of  nonprofit  institutions. 

There  is  a  problem  of  restoring  equality  and  it  can  only  be  met  by  strengthening 
the  act  in  the  direction  of  further  protecting  employees  in  their  rights  to  organize. 
Especially  this  must  be  done  in  assessing  heavy  penalties  to  prevent  employer 
hositlity  and  in  speeding  up  the  operation  of  the  act.  We  would  recite  to  your 
committee  dozens  upon  dozens  of  cases  where  white-collar  employees  have  been 
prevented  by  employers  from  joining  the  union. 

2.  Proposals  to  curb  strikes,  such  as  the  so-called  cooling-off  period,  are  in 
fact  an  invasion  of  the  right  to  strike  itself.  The  proposal  to  curb  strikes  is 
a  proposal  to  limit  collective  bargaining.  In  his  relations  with  an  employer, 
an  employee  has  only  one  strength  and  that  is  his  ability  to  withhold  his  services, 
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a  refusal  to  sell  Ins  labor  power  at  the  price  or  under  the  conditions  proposed. 
He  combines  into  unions  to  use  his  collective  bargaining  power  in  dealing  with 
common  problems.  Robbed  of  this  essential  weapon,  he  stands  naked  before 
the  power  of  the  employer. 

Strikes  are  no  Sunday  picnic  for  the  workers.  They  are  weapons  of  last 
resort.    They  are  not  engaged  in  lightly. 

The  proposal  of  a  cooling-off  period  is  in  fact  a  strikebreaking  weapon,  de- 
signed to  make  strikes  less  effective  and  an  open  invitation  to  an  employer  to 
refrain  from  coming  to  an  agreement.  Nor  would  compulsory  arbitration  meet 
the  issue,  for  it  too  would  compromise  the  collective  bargaining  process  and 
would  make  rare,  indeed,  agreements  arrived  at  without  resort  to  a  compulsory 
tribunal. 

White-collar  workers,  like  other  workers,  do  not  like  strikes.  There  have  been 
relatively  few  in  the  development  of  my  own  union.  But  the  fact  that  white- 
collar  workers  have  increasingly  demonstrated  their  readiness  and  ability  to 
withhold  their  labor  service  in  a  disciplined  manner  has  been  a  major  factor- 
in  contributing  to  the  successful  and  peaceful  negotiation  of  the  hundreds  of 
contracts  held  by  the  UOPWA. 

3.  Proposals  to  outlaw  union  security,  the  closed  shop,  or  maintenance  of 
membership :  Many  of  the  contracts  which  our  union  has  established  with 
important  commercial  and  industrial  firms  have  such  clauses.  They  were 
arrived  at  through  collective  bargaining.  They  have  created  a  stability  of 
relationship  in  these  firms  and  industries  which  is  beneficial  not  only  to  the 
workers  but  to  the  people  whom  these  industries  serve. 

It  is  incorrect  to  state  that  workers  are  coerced.  The  experience  of  the 
UOPWA  has  been  that  where  workers  are  given  the  choice  of  joining  the  union 
or  of  paying  the  equivalent  of  union  dues  to  charity,  they  have  almost  without 
exception  joined  the  union.  This  is  the  case  in  the  John  Hancock  Co.,  the 
Trust  Co.  of  New  Jersey,  and  other  firms.  This  establishes  clearly  the  fact 
that  workers  who  do  not  join  the  union  act  that  way  because  of  fear  of  the 
employer  or  because  of  a  desire  to  avoid  their  financial  responsibilities  to  their 
fellow  employees,  although  they  secure  the  same  benefits. 

4.  Proposal  to  limit  or  illegalize  industry-wide  bargaining:  This  proposal  runs 
counter  to  the  development  of  American  industry.  A  characteristic  of  American 
industry,  growing  out  of  the  concentration  of  economic  strength  which  Philip 
Murray's  testimony  described,  is  the  effort  to  secure  uniformity  in  the  costs  of 
production.  In  advancing  this  impulse,  American  industry  has  been  well  or- 
ganized on  a  national  scale  at  the  management  level.  It  is  an  arrangement 
that  provides  them  with  the  maximum  strength  in  dealing  with  cost  of  production 
problems.  The  ability  of  the  workers  to  negotiate  their  wages  and  working 
conditions  on  the  same  basis  facilitates  the  ability  of  management  to  arrive  at 
equitable  decisions  which  place  no  given  corporation  at  a  competitive  disad- 
vantage. It  is  also  true  that  it  places  the  workers  and  their  unions  in  the 
strongest  possible  position,  which  is  another  guaranty  of  equity  in  collective 
bargaining  and  in  harmony  with  public  policy  and  the  national  interest. 

In  fields  of  white-collar  employment,  the  haphazard  determination  of  salary 
scales,  the  capricious  use  of  white-collar  manpower,  the  inflexibility  of  promotion 
policies,  the  prevalence  of  favoritism  in  the  interpretation  of  administrative 
policies  all  would  be  eliminated  or  seriously  curbed  if  industry-wide  collective 
bargaining  were  to  prevail. 

The  situation  that  prevails  today  exacts  a  heavy  over-all  cost  from  the  em- 
ployer of  white-collar  labor.  The  costs  of  heavy  turn-over,  for  example,  such 
as  that  which  has  recently  been  prevalent  in  the  banking  field,  is  eventually 
paid  for  by  the  industries  served  by  banking  institutions.  At  the  same  time 
it  exacts  a  heavy  price  from  the  white-collar  worker.  In  a  period  of  busi- 
ness decline  it  exposes  him  to  sharp  dangers  of  downgrading,  excessive  salary 
slashes,  and  unemployment.  The  employee  bears  the  chief  burden  of  the 
instability  which  is  created. 

Let  me  cite  an  example.  The  actual  on-the-job  costs  to  achieve  the  sale  of 
insurance  are  borne  by  the  industrial  insurance  agent,  a  salaried  employee 
whose  earnings  are  supplemented  by  commissions  from  the  sale  of  new  insur- 
ance. In  a  period  of  decline,  the  cost  of  selling  insurance  rises  in  ratio  to 
the  difficulty  in  finding  sales  prospects.  Before  the  union,  the  entire  cost  was 
absorbed  by  the  agent.  This  will  not  be  true  tomorrow  in  the  event  of  an 
economic  crisis.  But  the  cost  of  insurance  to  the  policyholder  within  narrow 
limits  is  determined  by  corporations  Nation-wide  in  scope.  If  a  proper  ad- 
justment is  made,  it  must  be  done  in  the  light  of  the  facts  prevailing  in  the 
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entire  industry.  That  is  how  management  makes  its  judgment.  The  worker, 
if  he  is  to  influence  that  judgment,  must  be  in  a  similar  position  to  act  on 
the  facts  prevailing  in  the  entire  industry.  This  cannot  take  place  short  of 
industry-wide  organization  accompanied  by  industry-wide  collective  bargain- 
ing. The  same  thing  is  true  in  every  field  of  white-collar  employment,  whether 
it  be  the  movie  field,  publishing,  or  some  other. 

5.  Proposal  to  exclude  supervisory  employees  from  the  benefits  of  the  Na- 
tional Labor  Relations  Act:  This  proposal  would  particularly  affect  white- 
collar  workers,  since  in  every  type  of  commercial  office  there  are  many  grades 
of  supervisory  employees,  such  as  head  tellers  and  head  bookkeepers,  "who  are 
actually  low-paid  employees  with  interests  similar  to  those  of  other  em- 
ployees. These  workers  will  be  at  the  mercy  of  management  unless  they  can 
organize.     They  should  not  have  to  be  the  tools  of  management. 

Their  organization  into  the  UOPWA  has  not  resulted  in  interference  with 
management  prerogatives,  except  where  management  wishes  to  use  super- 
visory employees  for  the  purpose  of  spying  upon  the  employee,  interfering  with 
their  right  to  organize,  and  for  the  purpose  of  violating  conditions  set  down  by 
union  contract.  The  UOPWA  and,  for  that  matter,  other  unions  do  not  demand  of 
supervisory  employees  in  their  ranks  that  they  should  not  carry  out  em- 
ployers' instructions.  A  friendlier  relationship  is  developed  between  super- 
visors and  other  employees  as  a  result  of  joint  membership  in  the  union.  This 
is  productive  of  better  working  relationships. 

Wherein  is  the  public  interest  violated  if  supervisory  employees  choose  to 
combine  themselves  into  an  association?  The  argument  that  they  are  identi- 
fied with  management,  which  is  combined  in  associations,  does  not  hold  water. 
They  are  essentially  salaried  employees  and  have  interests  distinct  from  that 
of  management  as  they  do,  let  us  say,  from  the  workers  they  supervise.  But 
many  workers  in  differing  categories  and  occupations  have  interests  that  dif- 
fer. That  does  not  prevent  them  from  advancing  their  common  interests  in 
harmony.  The  supervisory  employee  is  needed  because  of  the  work  process 
and  not  because  he  is  an  agent  of  management.  This  work  is  different  from 
that  of  other  employees  but  it  does  not  follow  that  he  should  be  expressly 
forbidden  by  law  from  enjoying  the  protection  of  the  Wagner  Act  to  join  a 
union  of  his  own  choosing. 

As  a  matter  of  fact,  the  National  Labor  Relations  Board  in  its  present  ad- 
ministration of  the  act  is  dealing  with  this  question  on  a  case-by-case  basis. 
The  onus  presently  rests  upon  the  employer  to  demonstrate  the  impracticality 
of  supervisory  employees  in  his  business  from  joining  a  union.  The  onus  should 
continue  to  rest  upon  him  to  prove  his  contention  out  of  the  live  facts  of  his 
daily  business  experience. 

6.  Proposal  to  deny  deductions  from  employees'  pay  except  for  funds  jointly 
administered  by  management  and  labor :  This  would  in  reality  prohibit  deduction 
of  union  dues,  an  important  factor  in  the  stable  financial  and  administrative 
operation  of  many  unions.  But  even  if  it  were  clarified  in  this  respect,  the 
proposal  does  not  meet  the  facts. 

The  deduction  of  welfare  funds,  even  where  the  employer  contributes  solely 
to  the  fund,  is  not  chargeable  against  the  profits  of  the  employer  per  se.  It  is 
a  form  of  compensation  of  the  individual  employee,  chargeable  against  the  costs 
of  production  as  are  all  other  compensation  costs.  Representing  an  element  of 
compensation,  the  welfare  fund  belongs  exclusively  to  the  employees  and  not 
to  the  employer  and  it  is  no  concern  of  the  employer  how  they  choose  to  administer 
it.  That  is  the  private  concern  of  the  individual  union  member  who  deals  with 
this  question,  as  with  others,  through  his  representative  agency — his  trade-union. 
The  administration  of  the  fund  by  his  union,  which  he  controls,  is  his  guaranty 
that  it  will  be  administered  solely  in  his  interests. 

conclusions 

It  is  the  firm  conviction  of  the  UOPWA  that  all  bills  now  pending  before  this 
committee  aimed  at  weakening  organized  labor  should  be  rejected.  It  is  our 
belief  that  the  Republican  Party,  if  it  sponsors  such  measures,  would  not  be 
reading  correctly  the  results  of  the  last  election.  White-collar  workers,  along 
with  others,  voted  in  the  last  election  against  inflationary  policies  and  against 
confusion.  They  did  not  vote  for  deduction  of  social  legislation  adopted  during 
President  Roosevelt's  term  of  office  which  benefited  working  people.  If  it  should 
follow  a  reactionary  course  in  meeting  this  question,  the  Republican  Party  will 
be  responsible  for  leading  our  country  to  a  disaster  worse  than  that  of  the  1930's. 
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Instead  of  adopting-  antilapor  measures,  this  Congress  should  take  steps  to 
raise  the  living  standards  of  the  American  people,  including  its  white-collar 
workers;  should  seek  to  curb  inflation;  and  should  initiate  measures  aimed  at 
forestalling  severe  economic  dislocations. 

Specifically,  the  UOPWA  is  interested  in  the  following-  legislation: 

( a  )  The  passage  of  a  75-cent  per  hour  minimum  wage  law  which  would 
raise  the  pay  of  hundreds  of  thousands  of  white-collar  workers  and  would 
increase  the  purchasing  power  of  the  American  people. 

(6)  The  maintenance  and  strict  enforcement  of  rent  control.  An  increase 
in  rents  would  particularly  affect  white-collar  workers  already  paying  a 
heavy  penalty  for  current  inflationary  policies. 

(c)  The  adoption  of  a  broad  housing  program,  similar  to  that  proposed 
under  the  Wagner-Ellender-Taft  bill  in  the  last  Congress,  which  would  make 
homes  available  to  our  Nation's  veterans. 

( <1 )  Increased  exemptions  in  the  Federal  income  tax  law  to  benefit  low 
income  groups,  such  as  white-collar  workers. 

(e)  Extension  of  the  Social  Security  Act  to  nonprofit  employees  and  the 
millions  of  others  now  excluded.  Provision  for  increased  benefits  under 
old-age  insurance  and  unemployment  compensation. 

(f)  Advancement  of  democratic  rights,  providing  for  equal  pay  for  equal 
work  for  women  and  for  the  outlawing  of  discrimination  on  racial  and 
religious  grounds. 

In  addition,  the  UOPWA  supports  fully  proposals  of  President  Philip  Murray 
for  the  strengthening  of  the  United  States  Conciliation  Service  as  well  as  the 
other  CIO  legislative  proposals. 

Great  responsibilities  fall  upon  your  committee  and  upon  this  Congress.  Not 
only  the  70,000  members  of  the  UOPWA  but  millions  of  unorganized  white-collar 
workers  as  well  are  watching  closely  the  actions  taken  by  this  Congress  to  solve 
the  grave  problems  before  our  country.  They  want  no  narrow,  partisan,  selfish 
approach  to  the  problems  of  the  Anferican  people.  They  want  the  national 
interest  to  be  faithfully  consulted.  They  want  Congress  to  lead  our  country 
forward  to  a  better  life  for  all  Americans,  for  the  small  people  and  not  for  a 
handful  of  intrenched  financial  magnates. 


Statement  or  Harold  W.  Metz,  Economist,  the  Brookings  Institution 

S.  55 

This  bill  sets  up  new  machinery  for  conciliation,  provides  for  compulsory 
cooling-off  periods  in  strikes,  removes  supervisory  employees  from  the  NLRA, 
punishes  strikes  in  violation  of  contracts,  prohibits  boycotts,  and  requires  the 
registration  of  unions.  Most  of  its  provisions  appear  to  be  highly  desirable. 
The  establishment  of  a  compulsory  cooling-off  period  in  labor  disputes  combined 
with  compulsory  conciliation  (sec.  3  (b)  )  is  not  as  desirable  as  the  other 
provisions.  This  bill  has  the  effect  of  making  conciliation  compulsory,  which 
does  not  appear  to  be  desirable.  As  soon  as  a  person  has  to  deal  with  a 
conciliator,  a  third  party  intermediary,  the  utility  of  that  conciliator  tends  to 
decline.  A  cooling-off  period  before  a  strike  might  constitute  a  heating  up 
period.  Giving  notice  of  an  intent  to  strike  may  become  merely  a  routine  step 
in  the  bargaining  process. 

It  is  desirable  to  establish  a  Federal  Mediation  Board  composed  of  several 
members,  but  it  does  not  appear  to  be  advantageous  to  locate  that  board  in  the 
Department  of  Labor.  It  should  be  recalled  that  section  1  of  the  organic  act 
creating  the  Department  of  Labor  (act  of  March  4,  1913.  37  Stat.  73(5)  specifically 
declares  that  it  is  the  function  of  the  Department  of  Labor  to  promote  and 
protect  the  interests  of  the  workingman.  How  can  anyone  believe  that  a  concilia- 
tion agency  will  be  effective  if  it  is  a  part  of  a  department  directed  to  promote 
the  interests  of  one  of  the  parties  to  a  dispute?  If  the  agency  carries  out  its 
function  of  promoting  and  protecting  the  interests  of  the  workingman  it  cannot 
be  an  impartial  conciliator.  Further,  the  act  should  contain  a  mandate  to  the 
Conciliation  Board  specifically  declaring  that  it  should  not  regard  its  function 
to.  be  the  avoidance  of  strikes  at  any  cost.  Such  a  philosophy  of  peace  at  any 
price  gives  a  definite  advantage  to  the  party  to  a  dispute  who  is  threatening  to 
break  the  peace  by  striking. 

Section  1  (f),  page  3,  lines  18-20  is  very  important.  The  bill  is  quite  correct 
in  specifically  barring  any  member,  officer,  or  employee  of  the  Board  from  acting 
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as  an  arbitrator.  Performance  of  the  arbitration  function  tends  to  reduce  the 
efficiency  of  a  mediator  as  a  mediator. 

The  provision  in  section  2  (c),  pages  5  and  6,  declaring  that  a  refusal  to  arbi- 
trate should  not  be  considered  to  be  a  violation  of  the  act  is  very  important. 
If  arbitration  is  to  be  a  successful  device  for  settlement  of  disputes,  it  must  be 
carried  on  on  a  voluntary  basis,  and  to  be  truly  voluntary  there  must  be  no 
implicit  compulsion  involved. 

The  provision  in  section  3  (b)  providing  for  a  60  days  cooling-off  period  has 
been  commented  upon  elsewhere.    The  sanctions  contained  in  section  3  (c)  and 

(d)  are  very  desirable  devices  to  enforce  the  cooling-off  period,  provided  that 
one  believes  in  a  cooling-off  period.  .Section  3  (e)  is  highly  desirable.  This  pro- 
vides that  the  penalties  established  in  section  3  (c)  and  (d)  are  exclusive.  It 
would  prevent  the  NLRB  and  the  Labor  Department  from  developing  other 
administrative  remedies  not  contemplated  by  the  framers  of  the  act. 

Section  202  is  an  appropriate  provision  tor  removing  supervisory  employees 
from  the  purview  of  the  NLRA.  This  is  advantageous,  but  it  should  be  noted 
that  the  definition  of  "supervisory"'  contained  in  section  202  (b),  pages  14  to  15, 
is  not  identical  with  the  general  definition  of  "supervisory"  contained  in  section 
301  (10)  of  this  bill.  It  would  seem  that  these  two  provisions  defining  super- 
visors ought  to  be  identical. 

The  provisions  of  section  203  relative  to  suits  against  unions  for  violation  of 
contracts  is  highly  desirable.  It  seems  to  be  meritorious  to  open  the  district 
courts  of  the  United  States  to  such  suits  wherever  the  persons  involved  are  in 
an  industry  affecting  commerce.  If  a  broad  definition  of  commerce  is  to  be  used 
under  the  NLRA,  it  is  entirely  consistent  to  use  the  same  definition  of  commerce 
in  defining  the  jurisdiction  of  the  Federal  courts  over  labor  contracts.  It  would 
also  be  desirable  at  the  same  time  to  extend  the  jurisdiction  of  the  Federal 
district  courts  to  tort  claims  against  unions  where  employees  in  an  industry 
affecting  commerce  are  involved.  Opening  the  jurisdiction  of  the  district  courts 
to  contract  and  tort  claims  involving  unions  would  get  around  the  difficulties 
found  in  the  common  law  in  many  State  relative  to  suits  against  unions. 

Section  203  (b)  is  highly  desirable  because  it  makes  the  union  liable  for  the 
acts  of  its  agents  carried  on  within  the  scope  of  their  authority.  This  obviously 
has  the  effect  of  repealing  section  6  of  the  Norris-LaGuardia  Act  which  specifically 
limits  the  liability  of  unions  to  the  specifically  authorized  acts  of  their  agents. 
This  is  too  narrow  a  definition  of  liability.  The  rest  of  section  203  (b)  relative 
to  suing  unions  in  their  common  name  is  hardly  necessary  in  the  light  of  the 
first  Coronado  decision.  Here  the  Supreme  Court  held  that  a  nonincorporated 
union  could  be  sued  in  the  Federal  courts  as  an  entity  without  regard  to  its 
position  under  State  law.     Of  course  this  provision  does  no  harm. 

Section  203  (d)  has  the  effect  of  permitting  an  employer  to  discharge  an 
employee  who  engages  in  a  wild  cat  strike  called  in  violation  of  contract,  pro- 
vided such  strike  is  not  approved  by  the  union.  Of  course  if  the  union  approves  of 
the  strike  it  is  subject  to  suit  for  breach  of  contract  under  section  203.  By 
failing  to  approve  of  the  strike  the  union  can  divest  itself  of  responsibility  and 
the  employer  will  be  in  a  position  to  discharge  the  employees  concerned.  The 
employees  then  will  have  to  accept  the  responsibility  of  their  unauthorized  act. 
This  provision  appears  to  be  desirable. 

The  prohibition  of  boycotts  contained  in  section  204  is  exceedingly  meritorious. 
The  Norris-LaGuardia  Act  has  had  the  effect  of  legalizing  all  forms  of  boycotts 
which  had  been  forbidden  under  the  antitrust  act  as  construed  by  the  courts. 
The  boycott  is  an  undesirable  form  of  labor  activity.  Because  of  its  very  nature 
it  extends  the  area  of  a  labor  dispute  so  as  to  injure  third  persons  who  are  not 
parties  to  the  original  dispute  and  who  can  do  nothing  to  settle  the  original 
controversy.  Some  forms  of  boycotts  have  been  especially  undesirable  because 
they  have  for  their  purpose  the  injuring  of  third  parties  solely  because  the 
original  employer  had  been  complying  with  a  decision  of  the  NLRB  made  in 
conformity  with  the  NLRA.  Such  boycotts  are  specifically  covered  by  section 
204  (a)  (2)  of  this  bill.  Obviously,  by  section  204  (b),  (c),  and  (d)  criminal 
and  civil  penalties  are  provided  along  with  injunctive  relief,  and  section  204 

(e)  would  have  the  effect  of  making  boycotts  also  subject  to  the  antitrust  act. 
But  the  question  can  well  be  raised,  Will  the  criminal  penalties  provided  for  bi- 
section 204  (b)  and  the  civil  damages  provided  for  in  section  204  (d)  be  in 
addition  to  or  in  place  of  the  penalties  that  could  be  applied  under  the  Sherman 
Act  by  virtue  of  section  204  (e)  of  this  bill?  I  think  this  matter  deserves  con- 
sideration. 
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The  provision  for  the  registration  of  unions  contained  in  section  205  appears  to 
be  desirable.  Unions  now  are  no  longer  private  membership  clubs.  When  a 
union  representing  a  majority  of  workers  is  given  the  exclusive  right  to  bargain 
for  all  employees  in  a  unit  whether  or  not  they  are  members  of  the  union,  it  has 
received  a  public  right  and  obligation.  Its  duties  are  not  thereby  restricted  to 
its  own  members.  It  has  received  a  public  grant  of  authority  and  it  rightly 
becomes  subject  to  public  regulation. 

S.  105 

Section  1  would  make  illegal  all  forms  of  union  preference  by  employers 
by  eliminating  the  proviso  in  section  8  (3)  of  the  NLRA  which  legalizes  such 
forms  of  assistance  by  employers.  This  is  a  highly  commendable  objective  and 
is  in  accord  with  the  suggestions  contained  in  our  study. 

Section  2  by  imposing  criminal  penalties  upon  any  person  who  makes  such 
an  agreement  seeks  to  discourage  all  forms  of  union  preference.  It  would 
appear  that  section  2,  page  2,  lines  16-20  by  imposing  the  penalties  on  "any 
person  or  labor  organization"  would  punish  an  employer  who  signed  such  an 
agreement  as  well  as  the  union.  Of  course  it  should  be  l'emembered  that 
rarely  would  an  employer  make  such  an  agreement  voluntarily.  The  declara- 
tion contained  in  lines  5-15  on  page  2  that  any  such  union-assistance  agreement 
would  be  contrary  to  public  policy  and  not  enforceable  in  any  court  is  highly 
desirable. 

Generally  this  bill  seems  to  be  admirably  designed  to  accomplish  a  most 
desirable  objective. 

S.  133 

This  bill  has  for  its  purpose  the  prohibition  of  industry-wide  bargaining. 
Industry-wide  bargaining  is  undesirable  for  both  political  and  economic  reasons 
and  to  the  extent  that  this  bill  would  prohibit  such  activities  it  would  appear 
to  be  meritorious.  To  the  extent  that  this  bill  would  legalize  or  encourage 
multiple-employer  bargaining  in  a  local  area,  its  desirability  is  not  evident. 
If  multiple-empLoyer  bargaining  is  undesirable  because  it  makes  impossible 
the  determination  of  the  conditions  of  employment  on  the  basis  of  the  pro- 
ductive efficiency  of  the  individual  employer,  then  multiple-employer  bargaining 
in  a  restricted  geographical  area  is  also  undesirable.  Such  multiple-employer 
bargaining  in  a  given  labor  market  area  may  have  undesirable  implications 
so  far  as  the  general  consuming  public  is  concerned.  If  industry-wide  bargain- 
ing in  the  labor  market  area  of  Pittsburgh  was  permitted  it  would  mean  that 
a  very  large  portion  of  the  steel  supply  of  the  nation  could  be  tied  up  by 
strikes  resulting  in  that  bargaining  process. 

Section  2  (a)  by  amending  the  NLRA  would  make  it  an  unfair  labor  prac- 
tice for  an  employer  to  bargain  with  a  labor  organization  that  acts  as  a  bar- 
gaining representative  of  employees  of  any  other  employer  in  the  same  industry 
unless  the  place  of  employment  is  in  the  same  labor  market  area.  But  of 
course  it  should  be  remembered  that  not  infrequently  the  industry-wide  bar- 
gaining is  done  by  an  international  union,  so-called,  that  is  not  actually  desig- 
nated as  a  bargaining  representative  of  the  employees  of  any  single  employer. 

Section  2  (b)  would  make  it  an  unfair  labor  practice  for  a  labor  union 
to  act  as  a  bargaining  representative  of  employees  of  an  employer  of  two  or 
more  in  the  same  industry,  unless  they  were  in  the  same  labor  market  area.  The 
observations  relative  to  section  2  (a)  are  applicable  here. 

Section  3  would  amend  section  9  (a)  of  the  NLRA  so  as  to  prohibit  the 
designation  of  a  bargaining  representative  who  also  represented  the  employees 
of  another  employer  in  the  same  industry.  A  proviso  is  added  that  would 
exempt  a  labor  organization  if  it  represented  employees  of  another  employee  in 
the  same  labor  market  area.  Again,  with  the  exception  of  the  proviso  regarding 
the  labor  market  area,  this  is  desirable.  It  would  make  impossible  the  desig- 
nation of  multiple-employer  bargaining  units  by  the  NLRB. 

The  definition  of  a  labor  market  area  contained  in  section  4  is  very  broad. 
A  labor  market  area  under  this  definition  could  embrace  all  places  of  employ- 
ment within  a  circle  of  a  radius  of  100  miles.  This  would  mean  that  in  the 
automobile  industry  a  very  large  proportion  of  the  automobile  manufacturing 
would  be  included  in  the  same  labor  market  area. 

Section  5  (a)  would  make  it  illegal  for  any  so-called  international  union 
to  force  its  locals  to  engage  in  any  form  of  multiple-employer  bargaining.  This 
is  a  very  important  provision  and  is  very  necessary. 
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Section  5  (b)  prohibits  employers  who  are  not  in  the  same  labor  market 
area  from  engaging  in  multiple-employer  bargaining.  There  are  many  occa- 
sions where  employers  have  been  as  anxious  to  engage  in  industry-wide  bar- 
gaining as  have  the  unions.  Whether  or  not  the  motivation  came  from  the 
employer  or  the  union,  industry-wide  bargaining  is  undesirable. 

Section  5  (c)  has  the  effect  of  conferring  upon  the  district  courts  the  authority 
to  enjoin  any  activities  of  a  union  or  an  employer  that  would  be  in  viola- 
tion of  section  5  (a)  and  (b).  It  constitutes  an  important  device  for  enforcing 
these  provisions. 

Obviously  the  many  methods  of  enforcing  the  provisions  of  section  5  are 
contained  in  section  5  (c)  which  would  have  the  effect  of  making  any  form  of 
multiple-employer  bargaining  a  violation  of  the  antitrust  laws.  This  is  highly 
desirable. 

This  bill  would  seem  to  take  all  the  possible  steps  that  could  be  taken  to 
prohibit  industry-wide  bargaining. 

S.  360 

This  bill  contains  a  large  number  of  significant  and  highly  desirable  changes 
in  the  National  Labor  Relations  Act.  The  bill,  as  introduced,  would  carry  out 
many  of  the  more  significant  recommendations  presented  in  the  publication  of 
the  Brookings  Institution  entitled  "A  National  Labor  Policy." 

Section  1  is  a  highly  desirable  rewriting  of  the  declaration  of  policy  contained 
in  section  1  of  the  National  Labor  Relations  Act.  This  revision  would  eliminate 
the  language  now  contained  in  the  law  relative  to  inequalities  in  bargaining 
power  as  well  as  the  declaration  that  depressions  are  caused  by  low  wage  rates. 
The  present  declaration  of  policy  in  the  law  constitutes  the  basis  for  the  Board's 
general  policy  of  fostering  increases  in  labor  union  strength.  This  redraft  of 
the  declaration  of  policy  rightly  stresses  the  desirability  of  reducing  industrial 
strife  and  it  properly  emphasizes  the  desirability  of  removing  interference  with 
the  right  of  employees  to  organize  irrespective  of  the  source  of  the  interference. 
Obviously  such  interference  can  come  from  labor  organizations  as  well  as  em- 
ployers, ind  irrespective  of  the  source  of  interference  the  right  of  self-organiza- 
tion should  be  protected.  It  is  also  highly  desirable  that  the  declaration  of  policy 
stress  as  does  section  1  of  this  bill  that  both  employers  and  employees  should 
utilize  the  orderly  processes  of  the  law  rather  than  industrial  warfare  to  settle 
their  disputes. 

Section  2  (a)  constitutes  an  important  amendment  to  the  definition  of  an 
"employer"  contained  in  paragraph  (2)  of  section  2  of  the  NLRA.  Under  the 
definition  in  the  law  at  present  the  term  "employer"  includes  "any  person  acting 
in  the  interest  of  an  employer,  directly  or  indirectly."  This  present  language 
means  that  an  employer  could  be  held  responsible  for  any  action  by  a  person  who 
might  be  acting  in  the  interest  of  an  employer  but  who  had  never  been  authorized 
to  so  act  by  the  employer.  An  employer  under  this  definition  could  be  held  liable 
for  an  unfair  labor  practice  if  a  group  of  his  employees  acting  on  their  own 
initiative  forcibly  ejected  a  member  of  a  labor  union  from  a  plant.  This  amend- 
ment to  the  definition  would  require  that  before  an  employer  is  bound  by  the  act 
of  another  party  that  person  must  be  "an  agent  of  the  employer."  Thus  an 
employer  could  not  be  held  responsible  for  acts  he  had  not  authorized  or  over 
which  he  had  no  control. 

Section  2  (b)  by  amending  the  definition  of  the  term  "employee"  contained 
in  section  2(3)  would  give  the  employer  broad  powers  to  break  strikes.  Under 
the  NLRA,  as  interpreted  by  the  Board,  it  is  practically  impossible  for  an  em- 
ployer to  actually  discharge  an  employee  while  on  strike,  especially  where  the 
labor  dispute  was  caused  by  or  prolonged  as  a  consequence  of  an  unfair  labor 
practice  of  the  employer.  The  language  contained  in  section  2  (b)  of  this  bill 
would  provide  effectively  for  the  discharge  of  any  striker  either  where  another 
person  had  been  employed  to  take  his  place  or  where  an  offer  of  reinstatement 
had  been  refused  by  the  employee.  Unless  one  believes  that  strikers  are  always 
right  in  their  objectives,  the  present  policy  of  restricting  employers  in  the  re- 
placement of  strikers  is  not  equitable. 

Section  2  (c)  (1)  would  have  the  effect  of  removing  supervisory  employees 
from  the  purview  of  the  act.  A  strong  case  can  be  made  out  for  terminating 
the  employer's  obligation  to  bargain  with  supervisory  employees,  but  this  does 
not  demonstrate  necessarily  that  supervisory  employees  should  be  removed  from 
the  px-otection  of  their  right  to  organize,  which  is  also  granted  by  the  NLRA. 
Of  course  it  may  well  be  asked  of  what  importance  is  there  to  a  right  to  organize  if 
there  is  not  a  concomitant  right  to  bargain.  This  point  is  largely  covered  by 
section  10  of  this  bill. 
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Section  3  of  this  bill  provides  for  the  removal  <>1'  the  prosecuting  functions 
from  the  NLRB  t<>  the  Department  of  Justice.  It  is  believed  to  be  highly  desii 
able  to  free  the  NLRB  from  the  task  of  prosecuting  violations  of  the  act.  Cer- 
tainly if  the  Board  has  determined  that  there  is  a  prima  facie  case  of  the 
violation  of  the  act.  it  has  made  assumptions  of  guilt  that  would  be  hard  for 
it  to  eliminate  from  its  mind  when  it  came  to  deciding  the  case.  It  would  have 
a  definite  presumption  that  its  original  decision  to  prosecute  was  well  founded. 
It  is  never  desirable  that  anybody  should  be  both  judge  and  prosecutor. 

Section  4  of  this  bill  would  end  the  whole  idea  of  a  review  division  of  the 
NLRB  for  a  reappraisal  of  the  reports  of  trial  examiners.  If  a  trial  examiner 
is  used  his  report  should  be  considered  directly  by  the  Board,  because  he  alone 
saw  the  witnesses  and  could  reach  conclusions  concerning  their  veracity.  No 
one  in  a  review  division  would  be  in  a  similar  position  and  thus  a  review 
attorney  would  be  incompetent  to  appraise  or  evaluate  the  work  of  the  trial 
examiner.  No  review  attorney  who  did  not  hear  the  witnesses  should  weigh 
the  testimony  for  the  Board.  The  Board  members  themselves  should  have 
the  benefit  of  the  direct  observations  of  the  trial  examiner  since  he  alone  was 
directly  confronted  with  the  witnesses. 

Section  5  contains  several  highly  desirable  revisions  and  amendments  to 
section  8  of  the  NLRA.  It  would  add  several  new  paragraphs  establishing 
unfair  labor  practices  for  labor  organizations.  It  would  make  it  an  unfair 
labor  practice  for  any  labor  organization  to  interfere  with  employees'  rights 
to  organize.  The  NLRA  as  it  now  stands  affords  no  protection  from  such 
interference.  Interference  from  this  source  can  be  just  as  obnoxious  and  in- 
jurious as  interference  from  an  employer.  It  would  also  make  it  an  unfair  labor 
practice  for  a  labor  organization  to  refuse  to  bargain  with  an  employer.  There 
have  been  many  important  cases  where  a  labor  organization  has  resorted  to 
strikes  and  other  coercive  practices  before  it  had  even  tried  to  bargain  with 
an  employer.    This  is  both  injurious  to.  the  public  and  to  the  employer. 

It  is  highly  desirable  that  the  NLRA  contain  a  definition  of  what  constitutes 
an  obligation  to  bargain  collectively.  The  decisions  of  the  Board  as  they  now 
stand  tend  to  declare  that  an  employer  must  bargain  in  good  faith.  If  he  refuses 
proposals  of  a  union  which  the  Board  believes  to  be  desirable  or  if  he  insists 
upon  counter  proposals  that  the  Board  believes  to  be  undesirable,  the  Board 
concludes  that  he  has  refused  to  bargain  in  good  faith.  Collective  bargaining 
then  becomes  something  more  than  a  mere  process.  Whether  or  not  an  employer 
has  bargained  collectively  is  determined  by  the  results  of  the  bargaining  process 
and  not  by  the  nature  of  the  process  itself.  The  definition  contained  in  section 
5  (a)  of  this  bill  is  highly  desirable,  especially  since  it  declares  that  neither 
party  is  required  to  agree  to  a  proposal  or  required  to  make  a  counter  proposal. 
In  section  5  (a)  "(d)"  the  bill  attempts  to  get  away  from  the  practice  of 
the  Board  of  finding  unfair  labor  practices  where  there  is  no  definite  factual 
basis  for  the  determination.  The  Board  has  repeatedly  held  that  statements 
of  employers  constitute  an  unfair  labor  practice  where  there  was  no  actual 
or  direct  coercion  involved.  These  decisions  of  the  Board  constitute  an  inter- 
ference of  the  freedom  of  speech  of  employers.  The  language  contained  in  this 
section  is  a  proper  method  of  bringing  an  end  to  this  practice  of  the  Board. 

Section  6  is  a  redraft  of  section  9  of  the  NLRA,  which  deals  with  the  problem 
of  the  bargaining  unit.  Section  9  (a)  as  here  rewritten  has  the  proviso  that 
would  permit  employees  to  present  grievances  and  adjust  them  without  the 
intervention  of  a  bargaining  representative  so  long  as  the  adjustment  constitutes 
no  violation  of  an  existing  collective  agreement.  This  provision  is  designed  to 
get  around  the  decisions  of  the  Board  which  hold  that  no  grievance  can  be 
adjusted  without  the  intermediary  action  of  an  appropriately  designated  bargain- 
ing representative.  This  means  that  nonmembers  of  a  union  can  never  adjust 
a  grievance  except  through  the  officers  of  a  union  which  they  apparently  do  not 
desire  to  join.    This  appears  to  be  an  appropriate  provision. 

There  is  one  point  that  does  not  seem  to  be  fully  covered  in  this  redraft  of 
section  9  of  the  NLRA.  It  does  not  appear  to  make  it  mandatory  upon  the 
Board  to  designate  as  a  separte  bargaining  unit  any  group  of  skilled  employees 
the  majority  of  whom  desire  to  bargain  separately  from  the  rest  of  the  employees 
in  a  plant  or  establishment.  This  would  appear  to  be  a  highly  proper  and 
desirable  thing  to  do. 

The  provisions  contained  in  section  9(b)  that  would  require  an  election  before 
two  or  more  plants  could  be  included  in  the  same  bargaining  unit  and  before 
professional  employees  could  be  included  with  nonprofessional  employees,  is  also 
highly  appropriate. 
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Section  9  (d)  would  have  the  effect  of  making  representation  orders  of  the 
Board  reviewable  by  the  courts  in  the  same  manner  as  are  unfair  labor  practice 
decisions  of  the  Board.  At  present  representation  decisions  of  the  Board  are 
not  reviewable  by  the  courts.  It  does  not  seem  to  be  desirable  to  leave  the  Board 
with  complete  unfettered  discretion  in  the  designation  of  the  appropriate  bar- 
gaining unit  and  therefore  this  provision  seems  to  be  most  appropriate. 

Section  9  (c)  (3)  has  the  effect  of  abrogating  the  line  of  decisions  of  the  Board 
which  discriminates  against  unaffiliated  unions  in  representation  proceedings. 
The  Board  has  adopted  a  number  of  presumptions  that  discriminate  against  un- 
affiliated unions.  For  example,  if  an  unaffiliated  union  is  found  to  be  employer- 
dominated  it  cannot  be  subsequently  designated  by  the  employees  as  its  bargain- 
ing representative.  But  an  affiliated  union  in  the  same  situation  can  be  desig- 
nated as  the  bargaining  representative.  This  is  most  discriminatory,  and  it 
is  highly  desirable  that  this  practice  be  terminated.  The  provision  in  section 
7  (b)  amending  subsection  10  (c)  of  the  act  is  designed  to  further  the  same 
objective. 

Section  7  (c)  of  the  bill  amending  section  10  (e)  of  the  act  is  very  important; 
this  is  especially  true  of  subparagraph  (3).  Section  10  of  the  NLRA  provides 
that  the  decisions  of  the  NLRB  should  be  final  if  supported  by  evidence.  The 
Supreme  Court  does  not  interpret  the  phrase  "supported  by  evidence"  to  mean 
that  the  decisions  of  the  Board  should  be  based  on  the  weight  of  the  evidence  or 
by  a  preponderance  of  evidence.  The  Court  has  held  that  if  there  is  any  evideuce 
in  the  record  of  the  Board  to  support  its  conclusions,  then  the  decision  of  the 
Board  is  supported  by  evidence.  To  an  impartial  person  the  weight  of  the  evi- 
dence might  fail  to  support  the  finding  of  the  Board,  but  if  the  Court  can  find 
any  evidence  to  support  the  Board's  decision  then  the  finding  of  the  Board  must 
stand.  Unless  one  believes  in  the  complete  infallibility  of  the  administrative 
agency  it  is  desirable  to  provide  that  its  decision  should  stand  only  if  supported 
by  the  "weight  of  the  evidence."  Consequently,  it  is  believed  that  this  provision 
is  most  advantageous. 

Section  10  of  this  bill  would  strike  out  and  substitute  entirely  new  language 
for  the  present  section  13  of  the  NLRA,  which  as  it  now  stands  constitutes  an 
implicit  recognition  of  the  right  to  strike.  Section  13  (a)  would  declare  that  it 
is  the  duty  of  both  employers  and  employees  to  utilize  the  procedures  of  this  act 
to  settle  disputes  over  representation  and  unfair  labor  practices.  As  the  law 
now  stands,  there  is  no  statement  in  it  nor  is  there  any  requirement  in  it  that 
workers  utilize  the  procedures  of  this  act  to  enforce  their  rights  rather  than 
resort  to  measures  of  self-help,  even  where  machinery  exists  for  the  enforcement 
of  rights. 

Section  13  (b)  makes  contrary  to  public  policy  any  strike  designed  to  compel 
an  employer  to  bargain  with  a  union  not  designated  as"  the  appropriate  bargain- 
ing representative  of  the  employees,  or  any  strike  to  obtain  an  objective  for  which 
an  administrative  remedy  is  provided  in  the  law,  or  any  strike  which  has  for  its 
objective  the  violation  of  a  provision  of  the  NLRA  or  any  other  act.  Such  a 
strike  shall  be  an  illegal  strike  under  section  7  of  the  NLRA,  and  it  shall  also 
be  a  violation  of  the  Antitrust  Act.  Strikes  to  compel  an  employer  to  bargain 
with  an  unauthorized  union,  or  to  secure  an  illegal  objective,  or  to  enforce  a  right 
where  an  existing  administrative  remedy  is  available  are  highly  undesirable 
forms  of  concerted  action  and  they  serve  no  useful  purpose.  This  provision 
would  appear  to  be  in  the  public  interest. 


Statement  of  Justin  Millek,  President,  Nationae  Association  oe  Bkoaihiastkks 

The  economic  welfare  of  the  American  people  requires  a  positive  labor  policy 
which  clearly  recognizes  the  mutual  rights,  functions,  and  freedoms  of  manage- 
ment, labor,  and  the  public. 

However,  prevailing  labor  laws  do  not  now  afford  all  parties  equal  protection 
under  the  law  nor  do  they  provide  adequate  safeguards  against  collective-bar- 
gaining abuses,  particularly  those  arising  from  closed-shop  monopolies  possessed 
by  certain  unions  over  great  segments  of  the  labor  supply.  Such  destructive 
union  policies  and  practices  retard  the  economic  growth  of  industry,  militate 
against  the  freedom  of  occupational  choice  by  individuals,  and  seriously  impair 
the  efficient  operation  of  business  enterprise  upon  which  depend  full  employment 
and  higher  standards  of  living. 

A  sound  national  labor  policy  justifies  the  preservation  of  collective-bargaining 
rights  of  labor  but  also  requires  the  correction  of  collective-bargaining  abuses. 
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Great  volumes  of  testimony  have  been  presented  to  the  Labor  Committees  of 
The  Senate  and  the  House  of  Representatives.  Based  upon  the  weight  and  merit 
of  this  evidence,  it  is  hoped  that  Congress  will  enact  that  kind  of  legislation 
which  creates  the  proper  environment  for  peaceful  industrial  relations  and  which 
will  assure  the  individual  right  of  employment,  preserve  the  efficient  functioning 
of  private  enterprise,  and  which  recognizes  that  rights  are  balanced  by  responsi- 
bilities. 

It  is  not  my  wish  to  reiterate,  support  or  refute  any  of  the  conclusions  drawn 
by  persons  who  have  appeared  before  your  committees,  whether  as  represent- 
atives of  labor  or  of  various  industries,  each  of  which  has  its  respective  labor 
relations  problems.  However,  the  American  radio  industry  has  a  substantial 
equity  in  harmonious  industrial  relations,  based  upon  sound  labor  legislation. 

A  free  radio  is  imperative  to  American  democracy.  It  would  be  as  dangerous  to 
the  welfare  of  the  people  if  unions  were  able  to  control  radio  operations  as  if 
private-ownership  monopoly  were  permitted.  Our  national  policy  has  been  to 
prevent  concentration  of  monopoly  ownership.  Union  dictatorship  is  equally 
repugnant  to  that  policy  in  radio  broadcasting  as  in  other  industries.  The  closed 
shop,  particularly  in  conjunction  with  closed-union  membership,  and  its  closely 
related  device,  the  secondary  boycott,  are  powerful  potential  instruments  which 
must  be  closely  restricted,  just  as  has  been  done  with  respect  to  similar  instru- 
ments formerly  used  by  management  and  now  proscribed  by  the  antitrust  laws. 

1.  Secondary  boycott. — We  condemn  the  secondary  boycott  as  a  flagrantly 
abusive  union  practice  and  a  genuine  restraint  of  trade. 

We  contend  that  it  should  be  an  unfair  labor  practice  for  employees  or  their 
organizations  to  use  concerted  action  to  withhold,  or  cause  to  be  withheld  by 
others,  their  patronage  or  their  labor  services  from  the  customers  of,  the  dealers 
and  the  distributors  of,  and/or  the  suppliers  of  an  employer  with  whom  said 
employees  have  a  dispute. 

This  instrument  of  industrial  coercion  and  control  has  been  used  by  some,  and 
proposed  by  various  other  unions  now  strongly  entrenched  in  the  radio  industry. 

The  National  Association  of  Broadcasters  has  been  and  continues  to  be  unalter- 
ably opposed  to  the  secondary  boycott  in  any  guise  and  from  whatever  quarter. 

Any  action  by  Congress  to  make  the  secondary  boycott  an  unfair  labor  practice 
must  recognize  that:  (1)  Services  as  well  as  goods  must  be  fully  covered; 
(2)  the  union  label  may  be,  and  often  is,  distorted  from  its  original  purpose  and 
used  as  the  effective  means  of  implementing  a  secondary  boycott. 

2.  Legality  and  enforceability  of  contracts. — The  labor  contract  should  involve 
mutual  responsibility  and  obligations  by  both  parties.  Wildcat,  jurisdictional, 
and  sympathetic  strikes  should  be  made  illegal  when  such  strikes  involve  a 
breach  of  contract  existing  between  individual  companies  and  their  respective 
local  union  or  unions. 

The  NLRB  recently  ruled  that  workers  are  not  entitled  to  the  protection  of  the 
Wagner  Act,  if  they  strike  in  violation  of  a  no-strike  provision  in  the  contract 
and  the  strike  was  not  due  to  an  unfair  practice  by  the  employer.  We  believe 
that  the  Wagner  Act  should  be  amended  specifically  to  incorporate  this  ruling 
and  also  to  encompass  wildcat,  sympathetic,  and  jurisdictional  strikes. 

3.  Royalty  payments. — The  payment  of  royalties  on  production  and/or  services 
rendered,  paid  to  unions  for  their  unrestricted  uses  is  economically  unsound  and 
constitutes  the  unwarranted  granting  of  taxation  power  to  a  union. 

Like  so  many  other  economic  and  social  abuses,  the  payment  of  royalties  to  a 
union  does  not  appear  to  be  serious  when  limited  to  only  an  occasional  company 
or  industry.  Yet,  this  is  a  most  dangerous  trend  and,  if  not  stopped,  will  spread 
to  an  increasingly  large  area  of  the  American  economy. 

4.  Featherbed diny. — If  collective  bargaining  and  private  enterprise  are  to  be 
compatible,  the  process  should,  and  will,  cover  basic  work  conditions,  wages, 
and  related  labor-management  problems.  However,  we  do  not  believe  that  col- 
lective bargaining  should  provide  the  means  whereby  a  union  has  the  dictatorial 
authority  to  limit  or  fix  the  number  of  employees  for  a  given  company.  Except 
to  the  extent  necessary  to  comply  with  such  requirements  as  those  of  health 
and  safety,  this  should  remain  a  function  of  management  under  our  American 
economic  system. 

We  contend  that  it  should  be  an  unfair  labor  practice  for  any  union  to  use 
coercion  in  forcing  an  employer  to  hire  a  prescribed  number  of  persons  who  must 
be  employed  on  any  given  job  or  task  within  any  given  business  establishment,  or 
within  any  industry, 

5.  Jurisdictional  strikes. — We  are  seriously  concerned  with  the  problem  of 
jurisdictional  strife. 
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As  frequency  modulation  (KM)  and,  especially,  television  are  further  de- 
veloped and  expanded,  the  radio  industry  may  well  experience  considerable 
intraunion  conflict  similar,  in  many  aspects,  to  that  which  has  prevailed  in  the 
motion-picture  industry.  Within  the  past  year,  disputes  between  rival  unions 
have  forced  broadcasters  to  cancel  certain  television  programs;  other  jurisdic- 
tional controversies  have  occurred  relative  to  the  union  affiliation  of  platter 
turners. 

We  strongly  urge  that  Congress,  by  appropriate  legislation,  establish  effective 
machinery  within  the  NLRB,  or  otherwise,  to  resolve  expeditiously  conflicting 
jurisdictional  claims  by  unions  and  thus  avoid  undue  interruption  to  commerce. 


Statement  of  O.  C.  Miller,  Professor  of  Economics,  Louisiana  Polytechnic 

Institute 

Laws  for  Better  Labor-Manaoement  Relations 

In  1922  Mussolini  shot  his  way  into  power  in  Italy  to  establish  one  of  the  first 
of  the  modern  Fascist  states.  Mussolini's  program  for  Italy  included  the  sup- 
pression of  all  labor  organizations.  Later  one  Adolf  Hitler  aspired  to  the 
position  of  leader  in  Germany.  He  promised  to  suppress  all  labor  organizations 
and  manager  fo  get  considerable  support  for  his  cause  on  the  basis  of  this 
promise.  On  becoming  the  head  of  the  German  State  he  decreed  the  end  of 
labor  unions.  Fascist  Japan  likewise  would  not  tolerate  labor  organizations. 
In  fact  the  Fascist  ideology  calls  for  the  suppression  of  organizations  of  laborers. 

The  Government  of  Czarist  Russia  limited  and  restricted  the  laboring  people 
in  their  efforts  to  get  economic  justice,  and  the  tornado  of  revolution  wiped  out 
the  economic  system  of  private  capitalism.  A  government  with  revolutionary 
socialism  as  its  economic  scheme  was  raised  to  power. 

Mussolini  and  Hitler  thought  that  the  way  to  counteract  socialism  or  com- 
munism was  to  adopt  fascism.  By  decree  they  abolished  labor  unions,  ignored 
protests  of  economic  injustice,  threw  the  protestors  into  jails,  and  set  up  a 
system  of  industrial  slavery.     Later  they  regimented  industry  too. 

Continued  industrial  strife  and  other  disturbing  economic  conditions  in  out- 
country  can  lead  to  the  destruction  of  our  economic  system  of  free  enterprise  and 
private  capitalism.  A  serious  depression  which  may  come  a  few  years  lroni  now 
could  had  to  it.  A  period  of  inflation  in  which  some  groups  are  enriched  and 
other  groups  are  so  impoverished  that  they  find  it  difficult  to  exist  in  a  country 
of  vast  wealth,  could  lead  to  the  adoption  of  one  of  these  "isms"  either  in  the 
pure  or  modified  form.  Especially  would  we  run  the  risk  of  destroying  our  way 
of  life  if  the  Congress  should  enact  laws  that  favor  one  group  and  penalize 
other  groups,  and  this  act  is  followed  by  a  period  of  inflation  or  depression. 

The  best  way  to  inoculate  our  people  against  the  virus  of  evolutionary  socialism 
as  found  in  England  or  revolutionary  socialism  as  found  in  Russia  is  not  to 
adopt  Hitler's  plan.  Our  plan  should  be  to  extend  democracy.  This  means  the 
enactment  of  laws  that  permit  the  members  of  every  group  to  exercise  their 
basic  rights  and  share  in  the  good  things  produced  in  our  society.  Owners  of 
businesses  must  continue  to  have  enough  savings  to  replace  old  machines  and 
to  buy  additional  machines  to  increase  production  further.  Labor  must  get 
wages  that  will  enable  wTorkers  to  buy  their  share  of  the  products  of  industry. 
The  public  must  be  protected  from  exploitation  by  either  of  these  groups  or  by 
a  combination  of  them. 

If  our  system  can  be  made  to  work  to  the  justice  of  all,  then  free  enterprise 
and  private  capitalism  will  be  in  no  danger.  No  strange  or  foreign  "ism"  will 
be  wanted  by  anyone.  Under  the  system  all  groups  can  exercise  their  basic  rights 
and  share  in  the  products  of  the  country,  of  which  there  is  enough  for  all.  Our 
Government  should  be  the  referee  or  umpire  of  the  contenders  for  the  earnings. 
It  must  not  fix  the  rules  for  the  special  benefit  of  one  team,  and  must  not  get" 
into  the  game  and  play  on  the  side  of  one  team  against  the  other. 

SOME     PROGRESS     MADE 

We  have  made  some  progress  toward  better  labor-management  relations,  and 
toward  settling  disputes  by  just  means.  We  should  not  lose  these  gains  but 
rather  should  correct  the  deficiencies  of  our  present  plans  for  settling  the 
differences. 

Since  ours  was  an  agricultural  economy  at  the  time  the  Constitution  was 
formed,  the  framers  of  the  document  gave  no  special  attention  to  rights  of 
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either  labor  or  management.  Some  general  rights  provided  for  in  the  Con- 
stitution and  the  first  amendments  though  do  have  application  to  the  present 
economic  conditions. 

Early  in  the  development  of  our  industries,  some  courts  fell  back  on  Eng- 
lish court  decisions  and  held  that  persons  who  joined  labor  unions  were  guilty 
of  conspiracy.  This  view  was  abandoned  however  for  the  viewpoint  of  an- 
other British  court  decision  that  persons  who  joined  unions  were  guilty  of  re- 
straining trade.  Gradually  we  arrived  at  the  conclusion  that  workers  should 
have  equal  rights  to  join  a  union  that  other  groups  have  to  organize.  In  the 
early  days  of  industrial  conflicts  the  "skull  popping"  procedure  was  a  prin- 
cipal means  of  settling  disputes.  This  procedure  has  been  modified  however 
for  the  better  practices  prescribed  by  several  recent  laws. 

In  1914  the  Congress  passed  the  Clayton  Antitrust  Act  which  exempted 
labor  unions  from  the  antimonopoly  provisions  of  the  Sherman  Antitrust  Act. 
This  was  done  on  the  theory  that  labor  does  not  constitute  a  commodity  in  the 
sense  that  economic  goods  are  commodities.  In  1932,  during  the  administra- 
tion of  President  Herbert  Hoover,  the  Congress  passed  the  Norris-LaGuardia 
Act  to  forbid  the  issuance  of  injunctions  by  Federal  courts  in  labor  disputes, 
and  to  forbid  "yellow  dog"  contracts.  In  1935  the  Wagner  Act  was  passed 
setting  up  a  complicated  system  for  collective  bargaining  and  settling  labor 
disputes.     In  1939  the  Fair  Labor  Standards  Act  was  written  into  the  statutes. 

Some  errors  have  accumulated  in  these  laws.  The  errors  should  be  cor- 
rected and  the  laws  refined.  The  suggestions  in  this  statement  are  made  with 
reference  to  correcting  the  errors  in  these  laws  and  bringing  about  economic 
justice  for  all  groups — employers,  employees,  and  the  general  public.  Some 
of  these  suggestions  call  for  the  modification  of  the  Norris  LaGuardia  Act, 
and  some  for  the  modification  of  the  Wagner  Act.  The  writer  thinks  that 
if  these  suggestions  are  written  into  the  laws,  better  relationships  between 
labor  and  management  will  follow.  The  suggestions  are  all  within  the  frame- 
work of  the  democratic,  free-enterprise  economic  system. 

BETTER   LABOR-MANAGEMENT   RELATIONS    IN   THE    SOUTH 

This  writer  presumes  to  speak  with  some  authority  in  the  matter  of  the 
need  for  good  labor-management  relations  in  the  South. 

This  area  is  just  now  becoming  industrialized.  It  has  twice  the  factories 
it  had  before  the  recent  war.  It  has  more  money  for  capital  than  it  ever  had 
before.  It  has  an  abundance  of  raw  materials,  trained  labor,  people  with 
managerial  know-how,  power,  and  a  good  transportation  system.  Because  of 
previous  economic  conditions  it  provides  one  of  the  best  potential  markets  to 
be  found. 

Collective  bargaining  will  bring  higher  wages  which  will  enable  the  workers 
to  buy  back  the  products  of  industry.  This  will  raise  the  standard  of  living 
in  the  South  for  many  people  who  have  been  greatly  impoverished.  Markets 
for  the  products  made  here  will  not  have  to  be  found  elsewhere. 

Collective  bargaining  with  good  labor-management  relations  will  prevent  the 
exploitation  of  women,  children,  and  other  low-income  groups  by  the  industries 
established  in  the  South.  This  will  prevent  friction  that  otherwise  would  come 
in  the  future.  The  collective  bargaining  will  also  help  solve  one  of  the  most 
difficult  problems  of  the  South — the  relations  of  workers  of  the  different  races. 

The  best  development  of  the  South  requires  collective  bargaining  with  adequate 
safeguards  on  unions  so  as  to  cause  g;»od  labor-management  relations. 

HOW    TO    GET    BETTER   LABOR-MANAGEMENT    RELATIONS 

The  writer  herewith  presents  a  plan  that  is  within  the  democratic  pattern 
for  amending  the  present  labor-management  laws  so  as  to  bring  about  better 
labor-management  relations. 

1.  The  laws  should  be  so  amended  as  to  provide  for  a  labor-management  council. 
a  greatly  extended  mediation  or  conciliation  service,  and  some  added  personnel 
for  the  National  Labor  Relations  Board. 

A  labor-management  council  to  advise  Government  officials  as  to  labor-manage- 
ment problems  should  be  provided  by  statute. 

The  conciliation  or  mediation  service  provided  under  the  present  laws  should 
be  greatly  extended.  A  corps  of  trained  mediators  should  be  recruited  for  the 
service.  This  division  should  provide  panels  of  arbiters  for  those  who  want 
to  arbitrate  disputes.  It  should  also  make  studies  of  the  success  or  failure 
of   contracts   between    management   and    labor   that   contain    escalator   clauses, 
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incentive  plans  including  bonuses,  and  so  forth,  and  provisions  Cor  either  volun- 
tary or  compulsory  arbitration.  Reports  of  these  studies  should  be  made  available 
to  the  labor-management  council,  and  to  labor  and  management  groups. 

For  convenience  the  mediation  division  will  he  located  in  the  Department  of 
Labor  but  will  be  an  independent  agency. 

The  National  Labor  Relations  Board  should  have  some  trained  investigators 
for  the  purposes  set  forth  in  the  section  on  strikes  in  industries  of  major  public 
interest. 

2.  The  law  should  provide  that  no  strike  or  lock-out  can  he  called  except 
after  10-day  mediation  period. 

It  is  suggested  that  the  present  laws  lie  amended  to  provide  that  no  labor  union 
can  call  a  strike  and  no  management  can  call  a  lock-out  in  a  labor  dispute  except 
after  10-day  period  in  which  the  National  Mediation  Service  will  undertake  to 
settle  the  dispute.  Either  the  union  or  the  management  may  appeal  to  the 
National  Mediation  Service  for  mediators  when  negotiations  between  the  union 
and  management  fail.  This  10-day  period  is  not  to  be  considered  as  a  "cooling  off" 
period  but  rather  as  a  period  for  mediation. 

3.  No  strike  or  lock-out  can  be  called  in  a  business  in  which  the  public  has  a 
major  interest  except  after  the  mediation  period  and  a  further  period  for 
compulsory  investigation. 

It  is  suggested  that  the  labor  laws  should  be  amended  to  provide  that  no  strike 
by  a  labor  union  or  a  lock-out  by  management  may  be  called  in  an  industry  in 
which  the  public  has  a  special  interest  such  as  utilities,  transportation,  and  so 
forth,  except  after  the  usual  10-day  period  for  mediation.  If  the  dispute  is 
not  settled  during  this  period,  there  shall  be  a  further  10-day  period  in  which 
the  National  Labor  Relations  Board  investigates  the  issues  of  the  dispute  and 
makes  public  the  facts.  The  report  revealing  the  facts  about  the  issue  shall  be 
made  public  before  the  end  of  the  compulsory  investigation  period,  and  before 
the  strike  or  lock-out  can  be  legally  called. 

4.  The  law  should  provide  that  no  strike  can  be  called  except  after  a  vote  by 
the  members  of  the  union,  and  no  lock-out  can  be  called  except  after  a  10-day 
notice  of  the  same. 

It  is  suggested  that  the  laws  be  amended  to  provide  that  no  strike  can  be 
called  except  after  a  majority  vote  by  the  members  of  the  union.  The  election 
on  the  strike  will  be  supervised  by  the  National  War  Labor  Board  as  provided 
for  elections  to  determine  the  proper  bargaining  agent  under  the  present  laws. 
Only  actual  workers  in  the  plant  and  members  of  the  union  can  vote  in  the  elec- 
tion. No  lock-out  can  be  called  until  10  days  have  passed  from  the  time  the 
notice  of  the  proposed  lock-out  was  given. 

Provisions  with  reference  to  the  10-day  mediation  period,  with  reference  to 
the  period  for  compulsory  investigation,  and  with  reference  to  the  strike  vote 
and  notice  of  lock-out  should  be  enforceable  by  Federal  jurisdiction.  The  Norris- 
LaGuardia  Act  should  be  amended  to  permit  such  injunctions  in  such  cases. 

5.  The  law  should  provide  that  both  labor  and  management  can  have  the  right 
of  "free  speech"  during  the  dispute. 

It  is  suggested  that  the  laws  be  amended  to  provide  that  both  labor  and  man- 
agement shall  have  the  right  of  free  speech  during  the  dispute.  This  does  not 
include  the  right  by  either  party  to  compel  the  other  to  accept  his  terms  on 
the  bases  of  threats  and  intimidation.  "Free  speech"  here  simply  means  that 
the  parties  will  have  the  right  to  discuss  the  issues  involved. 

6.  The  law  should  provide  that  both  labor  and  management  be  required  to 
negotiate  the  dispute. 

It  is  suggested  that  the  laws  be  amended  to  provide  that  in  a  labor  dispute 
both  officials  of  the  union  and  the  management  or  its  representatives  shall  be 
willing  to  negotiate  the  disputed  issues.  A  failure  by  either  party  to  negotiate 
would  result  in  his  losing  his  rights  under  the  labor-management  laws. 

7.  Foremen  and  supervisors  should  be  excluded  from  membership  in  unions. 
It  is  suggested  that  the  laws  be  amended  to  provide  that  foremen  or  super- 
visors are  not  eligible  for  membership  as  "employees"  in  the  union. 

S.  Mass  picketing  should  not  be  permitted. 

It  is  suggested  that  the  laws  be  amended  to  provide  that  mass  picketing,  or 
forceful  picketing  not  be  permitted.  This  does  not  exclude  the  privilege  of  the 
union  to  provide  representative  picketing  in  case  of  a  strike. 

9.  Secondary  boycotts  should  be  prohibited. 

A  boycott  by  a  union  of  a  third  person  or  persons  who  deal  with  the  employer 
in  the  dispute  should  be  prohibited.  If  necessary,  the  Norris-LaGuardia  Act 
should  be  amended  to  permit  a  Federal  court  to  issue  an  injunction  against  such 
a  boycott. 
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10.  Adequate  laws  should  be  enacted  to  prevent  jurisdictional  disputes  that 
interfere  with  the  normal  operation  of  a  business. 

No  strike  can  be  called  and  no  picketing  authorized  for  at  least  a  10-day  period 
after  negotiations  between  the  two  or  more  unions  involved  have  failed.  Follow- 
ing the  failure  of  the  local  unions  to  reach  an  agreement  in  the  dispute,  a  referee 
named  by  the  National  Labor  Relations  Board  will  undertake  to  adjudicate  the 
dispute  during  the  10-day  period,  provided  the  dispute  is  over  the  matter  of  the 
Job  classification  of  the  workers  on  the  job. 

If  the  dispute  is  over  the  matter  of  which  of  the  unions  is  the  proper  bargaining 
agent,  or  as  between  the  unions  of  two  federations,  as  the  Committee  of  Indus- 
trial Organization  and  the  American  Federation  of  Labor,  the  National  Labor 
Relations  Board  will  conduct  an  election  to  determine  which  in  fact  is  the 
proper  bargaining  agent  according  to  the  wishes  of  a  majority  of  the  workers 
employed  on  the  job. 

-After  the  National  Labor  Relations  Board  has  conducted  the  election  and  cer- 
tified the  proper  bargaining  group,  the  group  not  certified  shall  not  have  the  right 
to  call  a  strike  or  authorize  picketing  as  a  jurisdictional  dispute.  The  Norris- 
LaGuardia  Act  should  be  modified  to  permit-a  Federal  court  to  enforce  by  injunc- 
tion the  no-strike,  no-picketing,  and  the  election  provisions  given  here. 

11.  The  closed  union  shop  should  not  be  "outlawed,"  but  if  the  business  is 
being  operated  as  a  closed  union  shop  the  law  should  require  the  union  to  be 
an  open  one. 

To  have  both  the  closed  union  shop  and  the  closed  union  would  certainly 
give  undemocratic  control  to  the  union.  A  person  could  not  get  a  job  in  the 
business  without  first  becoming  a  member  of  the  union,  and  the  union  members 
could  prevent  him  from  becoming  a  member  of  the  organization.  The  union 
therefore  would  have  absolute  control  of  all  employment  of  workers  in  the 
business.  The  law  should  limit  the  union's  authority  by  requiring  the  union 
to  be  open  if  the  business  is  of  the  closed  union  shop  type. 

The  purpose  of  union  organization  and  collective  bargaining  itself  can  be 
defeated  by  "outlawing"  the  closed  union  shop.  These  can  be  nullified  even 
by  the  open  shop.  Friction  among  workers  and  therefore  bad  labor-manage- 
ment relations  can  result  from  either  the  open  shop  or  the  preferential  shop. 
The  open  shop  can  mean  one  that  is  closed  to  union  workers  if  the  manage- 
ment wants  it  to  mean  that.  If  the  union  workers  get  what  they  regard  as  a 
good  contract,  the  nonunion  workers  will  want  the  same  kind  of  contract.  If 
the  nonunion  workers  get  such  a  contract  they  will  profit  by  the  work  of  the 
union  without  having  contributed  their  share.  In  the  preferential  shop  again 
the  union  can  claim  the  honor  for  the  better  contract  and  working  conditions. 
The  nonunion  members  can  demand  the  same  kind  of  contract  and  probably 
get  it  without  contributing  their  share  toward  the  organization  that  brought 
about  the  better  contract. 

From  such  conditions  frictions  will  develop  between  the  union  and  nonunion 
workers.  If  the  management  cares  to  do  so  it  can  use  the  political  trick 
of  playing  off  one  side  against  the  other.  Certainly  this  would  result  in 
bad  labor-management  relations  and  would  nullify  the  effect  of  labor  organization 
and  collective  bargaining. 

12.  Mediation  division  to  encourage  adoption  of  contracts  with  incentive  plans, 
that  provide  for  arbitration,  etc. 

In  recognition  of  the  profit  motive,  the  law  should  provide  that  the  mediation 
division  make  studies  of  the  success  or  failure  of  contracts  between  labor  and 
management  that  contain  incentive  plans.  Of  special  interest  would  be  the 
study  of  contracts  that  have  escalator  clauses  or  that  provide  for  increases 
or  decreases  to  offset  increases  or  decreases  in  the  cost  of  living.  Other  plans 
such  as  bonuses  and  profit  sharing  should  be  studied,  and  reported.  This  divi- 
sion should  especially  make  studies  of  contracts  that  provide  for  either  voluntary 
or  compulsory  arbitration.  If  found  successful,  the  division  should  urge  other 
labor-management  units  to  adopt  such  contracts. 

13.  No  punitive  laws  should  be  passed. 

It  is  suggested  that  no  punitive  and  discriminating  laws  be  passed  restricting 
labor  groups  more  than  other  groups.  Industry-wide  unions  are  as  justifiable 
as  large  business  organizations  with  units  in  different  sections.  Professional 
and  other  worker  groups  should  be  subjected  to  the  same  controls  that  are 
provided  for  labor.  Why  require  an  accounting  of  moneys  received  and  expended 
by  labor  unions  and  not  do  the  same  for  the  National  Association  of  Manufacturers 
and  other  similar  groups? 
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Statement  of  the  National  Independent  Meat  Packers  Asso<  iation,  Inc. 
Suggested   Princtpj.es   to  Govern    Labob  Legislation 

The  National  Independent  Meat  Packers  Association,  Inc.,  is  a  voluntary, 
nonprofit  association  of  independent  meat  packers  and  sausage  makers,  organized 
to  encourage,  promote  and  develop  the  business  of  its  members  ;  to  afford  adequate 
and  capable  representation  of  the  interests  of  members  in  all  matters,  including 
legislation;  to  foster  and  maintain  just  and  lawful  trade  practices;  to  protect 
its  members  against  unfair  competition,  and  to  prevent  or  remove  any  unfair 
preference  or  advantage  of  any  kind  or  description  to  competitors  or  others 
which  affects  adversely  or  threatens  the  continued  operation  of  their  respective 
business  enterprises.  The  association  membership  numbers  in  excess  of  Ton 
individual  concerns  located  in  all  parts  of  the  United  States. 

A  veritable  flood  of  bills  dealing  with  the  labor  problem  has  been  introduced 
in  the  Senate  and  House.  Some  of  the  bills  are  very  complicated  and  many  of 
them  are  conflicting.  Congress  deserves  a  great  deal  of  credit  for  the  intense 
and  expedited  attention  which  it  is  giving  to  the  problem,  but  it  will  not  be 
easy  for  the  legislators  to  thread  their  way  through  the  mass  of  suggestions 
proffered  in  these  bills.  The  very  diversity  of  opinion  makes  unified  action 
difficult.  In  view  of  the  complex  nature  of  the  problem,  it  is  believed  desirable 
and  necessary  to  lay  down  certain  simple  principles  which  should  govern  the 
making  of  any  legislation  on  this  subject.  The  principles  are  not  numerous, 
and  they  can  be  clearly  stated.  Some  of  them  are  set  forth  in  one  or  more  of 
the  bills  already  introduced. 

I.  protection  of  the  basic  rights  OK  LABOR 

Working  people  constitute  such  a  tremendous  majority  of  our  population  that 
no  legislation  can  be  satisfactory  which  deprives  labor  of  its  basic  rights.  Our 
Nation  cannot  be  prosperous  if  labor  is  poorly  paid  or  if  working  conditions 
are  such  as  to  affect  adversely  the  health  of  the  workers.  A  worker  must  be 
free,  subject  to  the  right  of  the  public  to  be  protected  against  concerted  action 
that  is  contrary  to  the  public  interest,  to  work  where  he  pleases  and  to  refuse 
to  work  when  he  pleases,  provided  he  lives  up  to  agreements  which  he  has  made 
or  which  bave  been  made  on  his  behalf  with  his  consent.  A  reasonable  minimum 
wage  is  desirable  and  necessary.  A  worker  is  also  entitled  to  be  protected 
against  discriminatory  treatment  at  the  hands  of  his  employer,  and  against 
coercion  at  the  hands  of  either  his  employer  or  other  workers. 

1.  The  first  basic  principle,  therefore,  is  that  any  legislation  to  be  adopted 
should  safeguard  the  rights  and  liberties  of  the  workers,  make  sure  that  their 
health  and  safety  are  protected,  that  their  freedom  to  work  or  not  to  work 
is  safeguarded,  that  they  are  protected  against  unjust  discrimination,  and  that 
their  wage  is  not  less  than  a  reasonable  minimum. 

II.    ABSOLUTE   PROHIBITION   OF   VIOLENCE  AND   DESTRUCTION    OF   PROPERTY 

Ours  is  a  government  of  law.  In  a  democracy  it  is  vitally  necessary  that 
the  minority  conform  to  the  will  of  the  majority ;  otherwise  we  would  have 
anarchy  and  chaos  instead  of  orderly  government.  Groups  of  men  cannot  be 
permitted  to  take  the  law  info  their  own  hands,  or  seek  to  accomplish  their 
ends  by  violence.  To  the  extent  that  we  have  excepted  labor  groups  from  this 
basic  principle  we  have  followed  a  very  dangerous  path.  There  is  nothing  about 
a  labor  group  that  should  exempt  it  from  the  orderly  conduct  which  is  expected 
from  every  other  group  in  a  democracy.  Government  itself  will  fail  if  violence 
is  substituted  for  law. 

No  strike  should  be  authorized  without  a  secret  ballot  in  the  plant  involved 
by  all  affected  employees,  with  75  percent  in  favor  of  striking,  together  with  a 
reasonable  cooling-off  period  of  not  less  than  90  days  to  enable  the  Government's 
machinery  to  operate  toward  a  settlement.  Compulsory  arbitration  violates  the 
whole  philosophy  of  collective  bargaining.  Voting  should  be  under  Government 
supervision. 

Since  the  philosophy  of  communism  is  radically  at  variance  with  our  concept 
of  democracy,  the  law  should  affirmatively  provide  that  no  representatives  of 
industry  or  labor  participating  in  any  way  in  the  settlement  of  a  strike  or  on 
the  calling  of  a  strike  shall  be  Communists :  vr  should  any  such  participation 
be  by  persons  other  than  citizens  of  the  United  States. 
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2.  The  second  principle,  therefore,  is  that  violence  must  be  prohibited,  that  no 
strike  should  be  authorized  unless  approved  by  75  percent  of  the  employees  of 
the  plant  or  plants,  that  a  eooling-off  period  of  90  days  should  be  required,  and 
that  Communists  should  be  absolutely  barred  from  labor. councils. 

III.    COLLECTIVE    BARGAINING 

One  of  the  basic  rights  of  men  in  a  democracy  is  to  band  themselves  together 
into  peaceful  groups  for  the  attainment  of  legitimate  objectives.  Just  as  busi- 
nessmen have  the  right  to  establish  chambers  of  commerce  or  trade  associations 
tor  lawful  objectives,  so  workers  have  the  right  to  join  with  other  workers  to 
improve  their  condition.    Their  right  to  do  so  must  be  respected. 

But  this  right  must  be  made  to  operate  in  such  a  way  as  to  prevent  it  from 
being  prostituted.  It  is  a  matter  of  common  knowledge  that  in  many  instances 
racketeers  have  forced  men  to  join  unions  by  threat  or  coercion.  Indeed  there 
are  thousands  of  men  who  specialize  in  such  racketeering.  The  right  to  refuse 
to  join  a  union  is  just  as  sacred  as  the  right  to  join,  and  coercion  which  denies 
this  right  is  dangerous. 

Voters  obviously  have  the  right  to  bargain  collectively  with  their  employers 
but  every  safeguard  must  be  thrown  around  the  voting  to  make  absolutely  sure 
that  the  men  are  represented  by  agents  of  their  own  choosing,  and  that  there 
is  no  coercion  either  by  employers  or  by  other  employees.  Since  men  have  the 
sacred  right  to  join  a  union  and  the  equally  sacred  right  not  to  join,  the  closed 
shop  is  wrong  in  principle  and  the  check-off  is  also  unjustifiable  as  a  form  of 
coercion.  Union  dues  should  be  paid  by  the'members  voluntarily  or  not  at  all. 
Every  element  of  coercion  must  be  recognized  as  a  denial  of  freedom. 

Since  it  is  notoriously  true  that  some  unions  are  virtually  forced  upon  the 
employees  by  skilled  organizers,  machinery  should  be  devised  to  insure  that  the 
closed  shop  represents  the  real  will  of  the  employees  affected,  and  this  expres- 
sion of  free  will  should  be  annually  redetermined  by  secret  ballot. 

The  law  should  provide  safeguards  to  insure  that  welfare  funds,  where  volun- 
tarily agreed  upon,  shall  enure  to  the  benefit  of  the  employees  affected,  and  not 
to  the  advantage  of  union  leaders  or  organizers. 

3.  The  third  principle,  therefore,  is  that  the  right  of  collective  bargaining 
must  be  protected,  but  that  workers  must  be  absolutely  free  to  join  or  not  to 
join  with  other  workers,  and  the  utmost  care  must  be  taken  to  avoid  every 
type  of  coercion  and  to  make  sure  that  those  claiming  to  speak  for  the  workers  do 
in  fact  speak  for  them. 

IV.    INJURY  TO  THE  GENERAL  PUBLIC 

The  very  purpose  of  law  in  a  democracy  is  to  protect  the  citizenry  against 
injury  through  the  exercise  of  private  rights.  A  democracy  seeks  to  give  its 
citizens  a  maximum  of  private  rights,  and  to  regiment  them  as  little  as  possible, 
but  it  is  recognized  that  unrestrained  exercise  of  private  rights  may  be  injurious 
to  the  whole  people.  One  has  an  undisputed  right  to  own  an  automobile,  but  does 
one  have  the  right  to  drive  it  at  70  miles  an  hour  within  the  limits  of  a  municipal- 
ity. Businessmen  are  free  to  make  agreements  with  each  other,  but  such  agree- 
ments may  not  be  made  if  they  restrain  trade.  The  rights  of  any  individual 
or  any  group  must  always  be  exercised  with  the  rights  of  others  in  mind,  and 
laws  must  be  enacted  to  protect  the  public  against  injury  from  the  exercise  of 
rights  in  a  manner  that  will  bring  about  the  injury. 

With  the  development  in  this  country  of  urban  communities  it  has  become  neces- 
sary to  supply  large  populations  with  water,  gas,  electricity,  and  transportation. 
The  employees  of  a  municipal  water  plant  can  exercise  their  rights  in  such  a 
selfish  way  as  to  deprive  the  whole  community  of  water.  The  same  thing  is  true 
of  other  utilities.  With  the  growth  of  our  Nation  the  majority  of  the  people  have 
become  dependent  upon  such  items  as  coal  and  transportation  to  such  a  degree 
that  the  national  welfare  can  be  imperiled  by  a  few  relatively  small  groups  who 
occupy  a  strategic  position  where  they  can  shut  off  vital  supplies  and  paralyze 
the  whole  economic  machine  of  the  Nation.  This  kind  of  exercise  of  private 
rights  has  no  more  justification  than  the  driving  of  an  automobile  at  excessive 
speed.  Just  as  a  postal  employee  knows  when  he  takes  his  job  that  in  no  event 
must  he  interfere  with  the  mail  getting  through,  so  the  employee  of  a  water 
plant,  or  an  electric  plant,  or  a  coal  mine,  or  a  railroad,  may  be  expected  to  know 
that  his  job  is  subject  to  certain  major  public  rights  which  place  an  obligation 
on  the  worker  to  avoid  injury  to  the  public.     If  he  does  not  want  the  job  with 
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those  obligations  attached  to  it  he  should  seek  another  job.  He  cannot  expect 
to  have  the  advantages  of  working  for  a  public  utility,  including  reasonable 
continuity  of  employment  because  of  the  indispensability  of  the  commodity,  with- 
out accepting  also  the  obligations  and  responsibilities  that  go  with  it.  Democracy 
has  been  defined  as  "a  stern  and  lofty  creed  of  willing  self-denial,  of  responsibility 
staunchly  borne." 

4.  The  fourth  principle,  therefore,  is  that  there  should  be  recognition  in  the 
statute  of  the  fact  that  certain  utilities  are  of  vital  importance  to  the  public  and 
that  machinery  must  be  found  to  avoid  interruption  of  such  services.  When  such 
machinery  is  provided,  heavy  penalties  must  be  imposed  for  playing  any  part  in 
the  interruption  of  any  services  that  are  required  by  the  health  or  welfare  of 
the  community. 

V.    UNFAIR  PRACTICES 

This  is  too  large  a  subject  to  cover  here,  but  enough  can  be  said  to  give  a 
skeleton  outline.  It  is  possible  for  an  employer  to  make  exceedingly  unfair  and 
discriminatory  rules,  such  as  requiring  workers  to  work  unduly  long  hours,  or 
denying  any  vacations.  But  it  is  equally  possible  for  employees  to  resort  to 
extremely  unfair  practices,  such  as  slow-downs,  demand  for  pay  for  work  not 
done,  "feather  bedding,"  etc.  The  public  interest  requires  that  these  unfair  prac- 
tices be  prohibited  by  law.  Included  in  such  prohibition  should  be  the  denial  of 
the  right  of  employees  to  prevent  the  use  of  modern  inventions  because  of  their 
effect  on  labor,  and  denial  of  the  right  of  any  worker  to  turn  out  his  best  work- 
Unfair  practices  should  be  so  defined  as  to  include  jurisdictional  strikes,  sym- 
pathetic strikes,  secondary  boycotts,  picketing  by  nonemployees,  and  picketing  of 
homes. 

5.  The  fifth  principle,  therefore,  is  that  unfair  practices  should  be  made  un- 
lawful, whether  by  employer  or  employee. 

VI.  EQUALITY  OF  RESPONSIBILITY 

There  has  bee-i  a  tendency  to  impose  heavy  responsibility  on  employers  with- 
out imposing  corresponding  responsibilities  on  employees  and  their  unions. 
This  has  been  carried  so  far  that  even  the  Supreme  Court  has  sustained  the 
right  of  workers  to  conspire  to  interrupt  commerce  by  force,  although  if  this 
were  done  by  other  than  a  labor  group  it  would  be  a  plain  violation  of  the  anti- 
trust laws.  Employers  must  make  many  records  public,  including  their  finances, 
but  labor  unions  have  not  been  obliged  to  do  so.  A  labor  union  should  be  recog- 
nized as  having  the  same  public  responsibilities  as  a  corporation,  and  it  should 
be  made  punishable  for  its  wrongs.  So  also  should  an  employee  who  violates 
the  law. 

6.  The  sixth  principle  is  that  the  law  should  place  equal  responsibility  on  em- 
ployers, employees,  and  labor  unions. 

VII.  INDUSTRY-WIDE  BARGAINING 

The  matter  of  bargaining  between  employers  and  employees  usually  relates 
to  a  particular  plant  or  to  a  few  plants  within  a  local  community.  Conditions 
vary  widely  from  locality  to  locality  and  there  is  no  sound  reason  for  having 
bargaining  on  a  national  scale.  In  the  meat-packing  industry  a  very  large  part 
of  the  industry  is  controlled  by  a  few  large  packers  with  whom  independent 
packers  are  in  competition.  To  require  industry-wide  bargaining  is  in  practical 
effect  the  same  as  putting  the  independent  packers,  as  to  labor  matters,  in  a 
strait-jacket  designed  by  the  big  packers  in  their  negotiations  with  their  em- 
ployees. 

7.  The  seventh  principle,  therefore,  is  that  industry-wide  bargaining  is  con- 
trary to  the  public  interest  and  all  bargaining  should  be  at  the  plant  level  or  at 
the  local  community  level. 

VIII.   UNFAIR  PICKETING 

A  great  deal  of  damage  is  done  by  picketing  which  is  unauthorized  and  unfair. 
There  is  absolutely  no  justification  for  permitting  picketing  by  persons  who  are 
not  bona  fide  employees  of  the  establishment  affected.  It  is  not  uncommon  to 
have  professional  pickets  employed  who  have  no  relation  to  the  industry  or  plant 
involved  in  a  labor  controversy.  This  unauthorized  and  unfair  picketing  causes 
extremely  bad  feeling  and  cannot  be  justified  on  any  principle  of  fair  dealing. 

8.  The  eighth  principle,  therefore,  is  that  picketing  should  be  prohibited  except 
where  authorized  by  the  secret  ballot  of  75  percent  of  the  bona  fide  employees 
of  the  establishment  affected. 
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IX.  foremen's  UNIONS 

If  we  are  to  have  bargaining  between  management  and  labor  it  is  necessary 
To  draw  a  reasonable  line  of  demarcation  between  management  and  labor. 
Foremen  and  other  supervisory  employees  operate  so  closely  with  management 
and  so  near  the  management  level  that  they  should  not  be  permitted  to  form 
their  own  unions. 

9.  The  ninth  principle,  therefore,  is  that  foremen  and  supervisory  employees 
should  not  be  permitted  to  have  unions  of  their  own. 

x.  union  dues 

Since  anion  dues  can  be  so  fixed  and  manipulated  as  to  create  monopoly  con- 
ditions within  a  union  and  to  deny  reasonable  access  to  union  membership  by 
well-qualified  members,  thus  injuring  industry  and  also  barring  willing  workers, 
the  law  should  provide  machinery  for  adjudication  of  the  reasonableness  of  such 
dues  and  other  terms  of  membership,  upon  application  by  any  interested  party, 
including  the  employer. 

Experience  has  demonstrated  that  it  is  at  times  very  difficult  to  obtain  service 
of  legal  process  on  a  labor  union.  The  union  official  often  succeeds  in  isolating 
himself  in  suqh  a  manner  as  to  make  service  of  legal  process  almost  impossible. 
The  law  avoids  this  difficulty  as  to  corporations  by  making  provisions  for  the 
service  of  process  upon  specified  agents  of  the  corporation.  The  law  should 
likewise  specify  that  legal  process  may  be  served  upon  the  union  by  serving  it 
upon  any  named  officer  or  agent  of  the  union,  as  the  statute  may  provide. 

10.  The  tenth  principle,  therefore,  is  that  union  clues  should  be  reasonable 
and  subject  to  adjudication  and  that  service  of  legal  process  upon  a  labor  union 
should  be  no  more  difficult  than  the  service  of  legal  process  on  a  corporation. 

No  attempt  has  been  made  in  this  memorandum  to  go  into  details  or  to  define 
the  precise  type  of  machinery  to  be  employed  to  put  the  foregoing  principles  into 
effect.  That  is  a  matter  for  experts  in  the  labor  field.  But  it  is  believed  that 
the  above  principles  are  sound  and  that  if  they  are  followed  we  shall  have  con- 
tinuity of  employment  and  production,  fair  wages,  and  a  reasonably  abundant 
life  for  all  our  people. 

Respectfully  submitted. 

The  National  Independent  Meat  Packers  Association,  Inc., 

Washington  6,  D.  C. 

March  5,  1947. 

Statement  of  National  Tool  and  Die  Manufacturers  Association  and  Tool 

and  Die  Institute 

"If  the  disposal  authorities  are  looking  for  an  industry  that  typifies  'small  busi- 
ness,' the  tool  and  die  shop  should  fit  this  classification  perfectly.  They  will  be 
an  important  factor  in  the  postwar  prosperity  of  industry  as  a  whole." — Editorial 
from  Steel. 

"He  told  me  something  I  hadn't  realized  before — that  if  you  took  away  the  tool 
makers  and  die  sinkers  from  Japanese  industry,  you  would  find  it  relatively  easy 
to  wipe  out  the  nation's  ability  to  make  weapons  of  war." — Article  by  Richard 
Tregaskis,  in  the  Saturday  Evening  Post. 

"This  special  tooling  consists  of  specially  designed  dies,  tools,  molds,  gages, 
jigs,  fixtures,  and  special-purpose  machines  without  which  mass  production  of 
almost  any  metal  or  plastic  part  cannot  start.'' — News  article  in  the  New  York 
Times. 

The  Needs  of  Contract  Tool  and  Die  Manufacturers  in  Labor  Legislation 

New  and  equitable  labor  legislation  must  be  forthcoming  if  we  are  to  continue 
to  operate  under  political  democracy  and  economic  free  enterprise.  The  real 
and  lasting  solution  to  our  labor-management  difficulties  will  not  be  reached 
without  the  passage  of  legislation  which  will  insure  competent  and  equitable  ad- 
ministration of  "labor  matters  in  a  sound  and  unemotional  manner,  and  above  all, 
equality  in  collective  bargaining. 

In  the  consideration  of  such  legislation,  the  needs  of  the  small  employer  should 
have  the  careful  attention  of  Congress.  When  the  American  people  think  or 
speak  about  industry,  they  commonly  think  and  talk  in  terms  of  large  corporate 
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enterprises.    Likewise,  ordinarily  our  legislators  and  Government  administrators 
use  the  large  corporations  as  a  basis  for  their  thinking. 

The  contract  tool  and  die  shop  owners  are  typical  of  the  small  manufacturers 
who  remain  the  bulwark  of  the  American  system  of  free  enterprise.  Their 
shops  make  the  specially  designed  tools,  dies,  gages,  jigs,  fixtures,  molds,  and 
special  machinery  without  which  the  mass  production  of  almost  any  metal  or 
plastic  article  cannot  even  start.  There  are  now  between  3,000  and  4,000  of 
these  firms,  employing  from  5  or  even  less,  to  200  men,  with  a  very  few  shops 
employing  more.  A  typical  shop  employs  about  35.  The  owners  are  personally 
in  active  charge  of  their  shops.  Under  present  conditions,  their  businesses  are 
constantly  endangered  by  the  unbridled  power  of  the  unions. 

Tool  and  die  manufacturers  do  not  wish  to  see  legislation  enacted  which  will 
take  away  legitimate  rights  of  the  employees.  They  do,  however,  strongly  urge 
that  Congress  adopt  laws  that  will  establish  equality  in  collective  bargaining  and 
bring  about  democratic  operation  of  the  unions,  whose  monopolistic  strength  is 
now  so  overpowering. 

This  union  strength  has  grown  so  great  under  the  National  Labor  Rela- 
tions Act  that  within  the  past  year,  through  Nation-wide  strikes,  the  unions 
have  stopped  the  wheels  of  industry,  halted  transportation  throughout  the  country, 
and  brought  the  people  to  the  brink  of  disaster  from  cold  and  hunger. 

Such  abuses  of  power  gravely  affect  small  business  as  well  as  large  corpora- 
tions and  the  public.  When  the  large  industrial  plants  close  their  gates,  they 
automatically  shut  off  the  flow  of  orders  for  the  products  and  services  of  the 
small  firms. 

The  present  monopolistic  power  of  the  unions  can  only  be  remedied  by  removing 
special  privileges  accorded  to  these  unions  and  their  leaders ;  and  by  amending 
the  antitrust  laws  in  such  a  manner  as  to  provide  that  sympathy  strikes,  sec- 
ondary boycotts,  jurisdictional  strikes,  featherbedding,  limitations  of  produc- 
tion, industry-wide  strikes,  and  closed  shops  when  obtained  by  coercion,  intimi- 
dation, or  use  of  force  upon  employees  or  employers,  be  considered  as  acts  in 
restraint  of  trade. 

But  even  if  such  problems  are  adequately  dealt  with,  the  small  employer 
will  continue  to  be  left  without  effective  defense  against  the  attacks  of  the 
powerful  unions  of  today  unless  Congress  also  passes  appropriate  legislation 
to  establish  equitable  conditions  in  the  field  of  small  business. 

Under  the  present  situation,  unless  a  contract  tool  and  die  manufacturer 
meets  the  demands  of  a  union,  it  can  call  a  strike — regardless  of  provisions  of 
the  union  agreement — and  keep  the  plant  closed  until  the  owner's  limited  re- 
sources are  exhausted  and  he  is  forced  out  of  business.  His  alternative  is 
to  capitulate.  Meanwhile  his  employees  accept  work  elsewhere,  but  he  dare  not 
replace  them,  for  under  the  National  Labor  Relations  Act,  they  are  still  his 
employees.  The  shop ,  owner's  success  in  business  depends  upon  his  giving 
prompt  and  efficient  service  in  delivery  of  the  dies,  tools,  molds,  etc.,  ordered 
by  the  mass-production  plants.  If  they  cannot  get  this  special  tooling  one  place, 
they  will  go  to  another  shop,  perhaps  in  another  city.  Very  few  contract  tool 
and  die  shops  have  the  financial  strength  to  cany  on  endurance  contests  over 
excessive  demands  of  the  unions. 

It  may  prove  impossible  to  establish  equality  of  bargaining  power  between 
these  small  manufacturers — and  other  small  employers — and  the  unions  without 
exempting  small  businessmen  from  the  provisions  of  the  National  Labor  Rela- 
tions Act.  Certainly  their  operations  individually  cannot  be  said  to  materially 
affect  the  flow  of  commerce,  the  level  of  prices,  or  the  amount  of  available 
employment.  No  small  employer,  or  group  of  employers,  even  then  would 
be  in  any  position  to  endanger  the  rights  of  employees. 

Most  of  the  tool  and  die  manufacturers  started  on  the  bench  as  apprentices, 
and  worked  their  way  up  to  ownership  of  their  shops.  They  are  friendly  to 
labor,  and  sympathetic  to  the  viewpoint  and  ambitions  of  the  workingman, 
but  are  wholly  unprepared  to  follow  the  intricacies  of  the  National  Labor  Rela- 
tions Board  procedure.  There  need  be  no  fear  that  the  unions  would  not  still 
have  ample  power  to  cope  with  these  employers. 

If  such  an  exemption  is  not  granted — and  we  recognize  certain  practical  dif- 
ficulties that  would  be  encountered  in  taking  that  action — we  earnestly  urge 
that  the  National  Labor  Relations  Act  be  drastically  amended.  For  this  purpose, 
Senator  Ball's  bill  introduced  on  January  27  (S.  360)  impresses  us  as  having  a 
great  deal  of  merit. 

The  more  important  revisions  of  the  National  Labor  Relations  Act  that  must 
be  made  in  order  to  establish  the  equality  of  bargaining  power  and  freedom  of 
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opportunity   which   the   American   way   of   Life  requires   include   the  following: 

I.  One  of  the  most  important  changes  which  should  be  made  in  the  National 
Labor  Relations  Act  is  to  approach  the  problem  from  an  unbiased  and 
unemotional  starting  point.  Section  1  of  the  present  act  is  so  written 
as  to  imply  that  all  industrial  unrest,  all  unfair  labor  practices  and  all 
the  resulting  impediments  to  production  are  the  fault  of  the  employer. 
Section  1  of  the  act  should  he  amended  to  place  responsibility  for  these  unde- 
sirable conditions  on  employers,  employees,  and  unions  alike. 

L'.  If  we  are  to  enjoy  any  appreciable  period  of  stability  in  our  economic 
life  there  should  be  equal  responsibility  for  the  fulfillment  of  contractual 
obligations  by  employers,  employees,  and  their  recognized  representatives. 

3.  There  should  be  equal  responsibility  to  bargain  collectively.  Failure 
to  do  so  should  constitute  an  unfair  labor  practice  regardless  of  whether  the 
offender  be  employer  or  union.  Bargaining  collectively  should  be  clearly 
defined  to  mean  a  mutual  obligation  to  meet  and  confer  on  matters  pertain- 
ing to  wages,  hours,  and  working  conditions  without  compelling  either  em- 
ployer or  union  to  reach  an  agreement. 

4.  Unions,  employees,  and  employer  should  have  equal  opportunity  to 
request  an  election  to  determine  the  organization  which  is  /to  repres  nt  the 
employees  in  collective  bargaining.  In  run-off  elections  the  highest  two 
choices  should  appear  on  the  ballot.  Employees  should  not  be  denied  the 
opportunity  of  having  an  organization  or  not,  as  they  so  desire. 

5.  Employees  should  have  complete  freedom  to  choose  any  organization 
they  desire  as  their  bargaining  agent,  whether  or  not  it  is  affiliated  with 
any  other  labor  organization,  provided  its  aims  and  activities  are  not  sub- 
versive. 

(i.  Employers,  employees,  and  unions  alike  should  be  subject  to  charges  of 
unfair  labor  practice,  and  there  should  be  equal  responsibility  not  to  commit 
such  practices,  with  equal  opportunity  to  file  charges. 

7.  Employers,  employees,  and  unions  should  be  accorded -the  freedom  of 
speech  which  is  guaranteed  for  them  under  the  Constitution  of  the  United 
States,  without  regard  for  their  economic  position.  A  finding  of  an  unfair 
labor  practice  based  on  a  written  or  oral  statement  should  not  be  made  if 
such  statement  contains  no  threat  of  force  or  economic  reprisal.  Doubt  as 
to  the  right  of  an  employer  to  express  his  view^  freely  should  be  eliminated. 

8.  Employees  should  be  free  from  intimidation  from  any  source ;  and 
intimidation,  coercion,  interference,  restraint,  violence,  or  threat  of  violence 
should  constitute  an  unfair  labor  practice,  regardless  of  its  source. 

9.  An  employee  or  a  group  of  employees  should  be  free  to  present  grievances 
to  the  employer  at  any  time,  and  to  adjust  such  grievances  without  the 
interference  of  the  bargaining  representative,  if  the  employee  so  desires. 

10.  The  right  of  secret  ballot  should  be  upheld  and  the  use  of  this  demo- 
cratic principle  required  in  important  elections  within  labor  organizations, 
such  as  strike  Arotes. 

II.  Employment  of  any  individual  should  be  considered  terminated  when 
such  person  on  strike  has  accepted  employment  elsewhere  or  unemployment 
compensation. 

12.  Supervisors,  since  they  are  a  part  of  management,  should  not  be 
included  among  the  employees  covered  by  the  National  Labor  Relations  Act. 
Their  inclusion  in  unions  of  other  employees  will  lead  to  friction  and  false 
accusations  both  from  the  workers  and  higher  management,  as  each  will 
question  the  loyalty  of  supervisors  who  attend  such  union  meetings.  Neither 
should  confidential  employees  or  professional  workers  be  included  in  unions 
of  factory  employees. 

13.  The  dual  role  of  the  National  Labor  Relations  Board  as  prosecutor 
and  judge  should  be  eliminated,  by  transferring  one  of  these  responsibilities 
to  another  agency.  Establishment  of  a  Labor  Division  in  the  Department  of 
Justice  to  handle  all  of  the  Board's  present  duties  except  its  judicial  func- 
tions may  be  the  best  solution. 

14.  The  proceedings  and  hearings  of  the  National  Labor  Relations  Board 
should  be  conducted  on  procedures  and  rules  of  evidence  prevailing  in  courts 
of  law  or  equity. 

15.  The  National  Labor  Relations  Board's  decisions,  orders,  findings,  etc., 
should  be  subject  to  judicial  review  regardless  of  their  nature,  and  the 
Board's  findings  of  fact  should  be  based  upon  "weight  of  evidence."  Fur- 
ther, in  case  an  employee  lias  been  discharged,  demoted,  or  disciplined,  and 
charges  are  brought  against  the  employer,  the  Board  should  not  make  a 
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finding  of  an  unfair  labor  practice  merely  because  it  can  be  shown  that  the 
employee  was  active  in  a  union.    All  facts  and  evidence  should  be  examined 
to  determine  the  provocation  and  the  justifiability  of  the  action  taken  by 
the  employer. 
Genuine  collective  bargaining  is  obtainable  only  when  both  parties  sit  down 
at  the  conference  table  on  an  even  footing.     This  is  impossible  when  one  side 
finds  itself  supported  by  a  Government  agency  regardless  of  equity  and  logic, 
while  the  other  knows  that  the  present  laws  and  the  administrative  interpreta- 
tion of  such  laws  make  it  impossible  to  obtain  fair  and  equal  consideration. 
Doubt  as  to  the  meaning  of  certain  provisions  of  the  present  National  Labor 
Relations  Act  should  be  removed  by  appropriate  amendments. 

The  great  increase  in  labor  unrest  and  interruptions  in  production  that  have 
occurred  since  the  passage  of  the  National  Labor  Relations  Act  can  be  directly 
attributed  to  its  inequitable  provisions  and  the  one-sided  administration  of  the 
act. 

Labor  legislation  based  upon  the  principles  we  have  outlined  above  will  en- 
courage collective  bargaining  on  a  fair  basis.  We  sincerely  request  your  sympa- 
thetic consideration  of  our  proposals,  for  business  as  a  whole  and  especially  for 
the  small  employer.  We  urge  that  you  establish  equality  by  appropriate 
legislation. 

Respectfully  submitted.     • 

National  Tool  and  Die  Manufacturers  Association, 
Tool  and  Die  Institute. 


Statement  of  Martin  F.  O'Donoghue,  Counsel,  Electric  Utility  Foremen's 

Association 

The  Electric  Utility  Foremen's  Association  is  an  independent  labor  organiza- 
tion, comprising  among  its  membership  all  assistant  general  foremen,  foremen, 
assistant  foremen,  power  dispatchers,  chief  operators,  chief  inspectors,  assistant 
chief  inspectors,  power  dispatchers,  watch  engineers,  and  administrative  clerks, 
storekeepers,  and  assistant  stock  supervisors  employed  by  the  Potomac  Electric 
Power  Co.,  of  Washington,  D#C.  This  classification  of  employees  are  employed 
by  the  Potomac  Electric  Power  Co.  (hereinafter  called  "Pepco"),  in  its  genera- 
tion, substation,  substation  construction,  distribution,  meter,  motor  transporta- 
tion, and  purchasing  and  stores  departments. 

This  labor  organization  was  established  in  May  1945,  a  few  months  after  the 
decision  of  the  National  Labor  Relations  Board  in  the  Packard  Motor  Car  Co. 
case.  The  decision  of  the  NLRB  was  promulgated  in  the  Packard  Motor  Car  Co. 
case  on  March  20,  1945. 

It  is  worthy  of  note  at  the  outset  to  state  to  the  Senate  Committee  on  Labor 
that  all  of  the  employees  of  Pepco  below  the  grade  of  a  foreman  are  organized 
into  an  independent  union  known  as  the  Electric  Utility  Employees  Union. 
Pepco  bargains  with  the  Electric  Utility  Employees  Union  on  a  closed-shop, 
check-off  basis.  The  primary  motive  and  reason  for  the  formation  and  establish- 
ment of  a  union  for  foremen  at  the  Pepco  was  brought  about  by  the  failure  of 
the  Pepco  management  to  grant  to  foremen  the  same  wage  increases,  the  same 
holiday  pay,  time  and  one-half  for  overtime.  The  arbitration  of  disputes  or 
settlement  of  grievances,  seniority  rights,  and  other  modern  advanced  working 
conditions  that  had  been  granted  to  the  rank-and-file  employees  were  all  denied 
to  foremen. 

The  rank  and  file  employees  through  their  union,  obtained  holiday  pay,  time 
and  one-half  for  overtime  after  40  hours,  substantial  wage  increases,  provi- 
sions for  arbitration  and  submission  of  grievances,  seniority  rights,  etc.  Fore- 
men would  work  60  to  70  hours  a  week,  or  approximately  20  to  30  hours  over- 
time and  were  not  granted  any  time  and  one-half,  or  any  bonus  pay  for  work- 
ing overtime.  If  a  foreman  worked  45  to  70  hours  a  week,  he  still  received 
his  same  rate  of  pay,  though  the  employees  under  that  foreman  who  were 
classified  as  common  laborers  or  even  skilled  craftsmen  were  making  more 
money  per  week  than  the  foreman  or  supervisor.  Though  foremen  .were  given 
responsibility,  were  sent  out  with  gangs  of  workers  on  their  own  control  and 
management,  top  management  did  not  treat  them  with  the  same  consideration 
in  the  way  of  wage  increases  or  working  conditions  that  they  granted  to  their 
rank  and  file  employees.  Foremen  were  reduced  in  position  and  status  without 
a  hearing  by  the  company.     If  they  attempted  to  take  the  matter  up  with  top 
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management  for  settlement  of  a  grievance,  their  pleas  would  meet  with  stoney 
silence  and  not  even  the  courtesy  of  a  reply.  Prior  to  May  1945,  and  for  a 
period  of  approximately  3  years  before  that,  there  was  unrest  among  the 
foremen  of  Pepco  because  of  the  failure  of  the  top  management  to  grant  to 
the  foremen  the  same  wage  increases  and  working  conditions  that  were 
granted  to  the  rank  and  file. 

With  the  establishment  of  the  right  of  foremen  under  the  National  Labor 
Relations  Act,  to  select  a  collective  bargaining  agent  by  the  Packard  Motor 
Car  Co.  case,  the  foremen  of  Pepco  established  the  Electric  Utility  Foremen's 
Association  and  immediately  demanded  bargaining  rights  and  a  conference 
with  Pepco  to  negotiate  a  collective  bargaining  agreement,  and  to  discuss 
wages,  seniority  rights,  preparation  of  grievances  for  and  on  behalf  of  all 
foremen. 

Pepco  refused  to  recognize  them.  A  petition  was  filed  with  the  NLRB  and 
after  an  extensive  hearing,  which  is  a  matter  of  sworn  testimony  under  oath, 
the  grievances  of  the  foremen  were  set  forth.  The  NLRB  in  a  lengthy  deci- 
sion under  date  of  March  30,  1946,  Case  5-R-1970,  authorized  the  establish- 
ment of  a  bargaining  unit  for  foremen  as  above  set  out.  A  secret  ballot 
election  was  held  and  by  a  prepondering  vote  of  87  to  30,  the  Electric  Utility 
Foremen's  Association  was  certified  as  a  collective  bargaining  agent.  Even 
after  this  democratic  ballot,  Pepco  still  refused  to  bargain  and  refused  to 
recognize  the  certificate  of  the  NLRB.  An  unfair  labor  practice  was  filed 
charging  Pepco  with  failure  to  recognize  the  Electric  Utility  Foremen's  Asso- 
ciation as  a  collective  bargaining  agent  for  all  employees  in  the  classification 
of  general  foremen,  assistant  foremen,  etc.  A  hearing  of  the  unfair  labor 
practice  was  held  in  September  1940.  That  matter  is  still  pending  before  the 
NLRB  and  nothing  further  will  be  done  until  the  United  States  Supreme  Court 
acts  upon  the  Packard  Motor  Car  Co.  case. 

Thus,  we  have  a  situation  where  an  electric  utility  clothed  with  public 
necessity,  and  upon  which  the  public  depends  for  its  daily  comfort  and  exist- 
ence, has  for  a  period  of  2  years  denied  any  collective  bargaining  rights  to 
foremen.  There  are  approximately  120  foremen  of  Pepco  members  of  this 
independent  union.  All  that  these  men  request  is  the  right  to  sit  at  the  bar- 
gaining table  and  discuss  with  top  management  their  wages  and  working 
conditions  and  try  to  reach  some  amicable  agreement  that  will  protect  them  in 
their  jobs  and  secure  for  them  better  working  and  living  conditions.  The 
management  of  Pepco  refuses  to  recognize  them,  though  there  are  gross  wage 
inequities  and  arbitrary  abuses  of  power  on  the  part  of  the  company  toward 
their  foremen.  If  this  committee  while  sitting  here  in  Washington,  desires 
to  know  the  needs  and  necessities  of  why  foremen  should  be  given  the  right 
to  bargain,  they  need  only  read  the  record  of  the  Pepco  case  before  the  Labor 
Board,  as  well  as  call  some  of  these  independent  foremen  as  witnesses  to  let 
them  tell  their  own  story  under  oath 


The  sole  question  before  this  committee  is  as  to  whether  or  not  the  National 
Labor  Relations  Act  should  be  amended  so  that  the  word  "employee"  as  defined 
in  this  act  would  comprise  the  job  classification  for  foremen  or  supervisors  to  be 
certified  as  such  employee  under  section  9  (b)  and  (c)  of  that  act.  The  basis 
and  rationale  of  the  decision  of  the  NLRB  in  the  Packard  Motor  Car  Co.  case  was 
bottomed  on  the  decision  of  the  United  States  Supreme  Court  in  the  case  of 
NLRB  v.  Hearst  Publication,  Inc.  (322  U.  S.  Ill),  wherein  the  Supreme  Court 
decided  that  the  test  of  whether  or  not  an  individual  is  an  employee  is  ncrt 
measured  or  gaged  by  conventional  common  law  rules  of  hiring,  firing,  or  disciplin- 
ing but  the  basic  economic  needs  of  the  employees  that  need  protection  and  ad- 
vancement through  the  technique  of  collective  bargaining. 

We  would  like  also  to  call  to  the  attention  of  the  Committee  on  Labor  that 
the  Railway  Labor  Act  was  enacted  by  Congress  in  1918  (45  U.  S.  C.  Ann.  151). 
Section  1  (5)  of  that  act  expressly  provides  as  follows  : 

"The  term  'employee'  as  used  herein  includes  every  person  in  the  service  of  a 
carrier  (subject  to  its  continuing  authority  to  supervise  and  direct  the  manner 
of  rendition  of  his  service)  who  performs  any  work  defined  as  that  of  an  em- 
ployee or  subordinate  official  in  the  orders  of  the  Interstate  Commerce  Commis- 
sion now  in  effect,  and  as  the  same  may  be  amended  or  interpreted  by  ordex'S  here- 
after entered  by  the  Commission  pursuant  to  the  authority  which  is  hereby  con- 
ferred upon  it  to  enter  orders  amending  or  interpreting  such  existing  orders." 
[Italics  supplied.] 
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Under  the  provisions  of  this  act,  as  well  as  under  the  provisions  of  the  Trans- 
portation Act  of  1920,  section  300,  title  3,  the  Interstate  Commerce  Commission 
promulgated  on  the  5th  day  of  March  1924,  what  is  known  as  Ex  Parte  Order  No. 
72.  A  copy  of  Ex  Parte  Order  12  of  the  Interstate  Commerce  Commission  is  here- 
to attached  as  exhibit  A.  This  order  is  attached  to  this  brief  to  demonstrate 
to  the  Committee  on  Labor  that  foremen  were  permitted  to  be  organized  in  rank 
and  tile  unions  under  the  Railway  Labor  Act.  That  all  of  the  railroad  brother- 
hoods take  in  foremen  and  supervisors  in  their  organizations  and  bargain  for 
them.  That  the  Railway  Labor  Act  has  brought  industrial  peace  and  has  been 
commended  by  both  the  railroad  industries  and  the  railroad  brotherhoods  as 
excellent  Federal  legislation  in  the  labor  relations  held.  In  fact,  as  one  of  the 
primary  arguments  advanced  by  the  employers  before  the  NLRB  and  before  the 
circuit  court  of  appeals  and  before  the  United  States  Supreme  Court  in  the 
Packard  Motor  Car  Co.  case,  the  point  was  argued  that  inasmuch  as  Congress 
had  inserted  the  words  "employees"  or  "subordinate  officials"  in  the  Railway 
Labor  Act  and  only  inserted  the  word  "employees"  in  the  National  Labor  Rela- 
tions Act,  that,  therefore,  it  was  not  the  intent  of  Congress  to  permit  foremen 
to  be  organized  into  a  collective-bargaining  unit  under  the  National  Labor  Rela- 
tions Act.  It  would  seem  incongruous  and  inconsistent  on  the  face  that  Congress 
would  attempt  to  permit  foremen  and  supervisors  to  be  organized  in  the  railroad 
industry  and  its  affiliated  branches  and  deny  such  a  right  to  foremen  or  super- 
visors in  all  other  industries.  If  the  formation  and  establishment  of  foremen's 
unions  are  a  threat  to  industrial  peace,  why  then  did  Congress  legislate  the  pro- 
tection and  sanction  for  foremen  under  the  Railway  Labor  Act  in  1918? 

The  NLRB  and  the  Federal  circuit  courts  of  appeals  have  construed  from 
the  legislative  history  of  the  National  Labor  Relations  Act  that  the  word 
"employee"  comprises  supervisors  and  foremen;  they  found  aid  and  assistance 
in  reaching  such  a  construction  from  the  very  wording  of  the  Railway  Labor 
Act.  The  very  purpose  and  scheme  of  both  the  Wagner  Act  and  the  Railway 
Labor  Act  is  to  promote  industrial  peace  through  the  guaranty  of  the  right  of 
self-organization  for  employees  and  the  elimination  and  settlements  of  strikes 
and  work  stoppages  through  the  process  of  collective  bargaining.  Virginia 
Railway  Co.  v.  System  Federation  40  (300  U.  S.  515,  81  L.  ed.  789)  ;  NLRB  V. 
Jones  rf  Laval)! in  Steel  Corp.  (301  U.  S.  1,  81  L.  ed.  563). 

The  Railway  Labor  Act  in  its  very  wording  guarantees  the  right  of  foremen 
to  self-organization  and  the  protection  of  collective  bargaining  and  is  national 
in  scope  and  affects  the  railways  and  employers  of  carriers  throughout  the 
United  States,  and  it  is  remedial  legislation  and  should  be  given  a  liberal  con- 
struction, and  the  same  holds  true  for  the  National  Labor  Relations  Act. 

When  the  word  "employee"  under  the  National  Labor  Relations  Act  came 
before  the  Supreme  Court  of  the  United  States  for  construction,  the  Supreme 
Court  held  that  the  common  law  or  technical  legal  conceptions  in  measuring 
who  is  an  employer  or  employee  cannot  be  used  in  determining  the  relationship 
between  the  employer  and  the  employee,  and  in  speaking  on  the  construction 
to  be  given  to  the  word  "employee"  in  the  National  Labor  Relations  Act,  the 
Supreme  Court  said  in  the  case  of  Hearst  v.  NLRB  (321)  — 

"To  eliminate  the  causes  of  labor  disputes  and  industrial  strife,  Congress 
thought  it  necessary  to  create  a  balance  of  forces  in  certain  types  of  economic 
relationships.  These  do  not  embrace  simply  employment  associations  in  which 
controversies  could  be  limited  to  disputes  over  proper  'physical  conduct  in  the 
performance  of  the  service.'  On  the  contrary,  Congress  recognized  those  economic 
relationships  cannot  be  fitted  neatly  into  the  containers  designated  'employee' 
and  'employer'  which  an  earlier  law  had  shaped  for  different  purposes.  *  *  * 
In  this  light,  the  broad  language  of  the  act's  definitions,  which  in  terms  reject 
conventional  limitations  on  such  conceptions  as  'employee.'  'employer,'  and 
'labor  disputes,'  leaves  no  doubt  that  its  applicability  is  to  be  determined  broadly, 
in  doubtful  situations,  by  underlying  economic  facts  rather  than  technically 
and  exclusively  by  previously  established  legal  classifications.  (Citing,  NLRB  v. 
Labor  Act  is  to  promote  industrial  peace  through  the  guaranty  of  the  right 
80-81;  H.  J.  Heinz  Co.  v.  NLRB,  311  U.  S.  514,  520-521;  NLRB  v.  Condenser 
Corp.  of  America,,  128  Fed.  (2)  67  (C.  C.  A.)  ;  North  Whittier  Heights  Citrus 
Ass'n  v.  NLRB,  109  Fed.  (2)  82  (C.  C.  A.).)" 

"Where  all  conditions  of  the  relation  require  protection,  protection  ought  to 
be  given"  (NLRB  v.  Hearst,  supra). 

Thus,  in  the  Hearst  case,  the  Supreme  Court  held  that  in  construing  the  words 
"employer"  or  "employees"  in  the  National  Labor  Relations  Act,  the  NLRB  was 
not  to  be  restricted  to  the  technical  definitive  concept  of  the  common  law  or  of 
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State  court  decisions  as  to  what  constituted  an  "employee"  within  the  meaning 
of  legal  definitions,  but  that  the  basic  underlying  economic  facts  should  be  con- 
sidered. The  National  Labor  Relations  Act  and  the  Railway  Labor  Act  were 
established  to  elemiuate  the  causes  of  labor  disputes  and  industrial  strife.  Con- 
gress, thought  it  necessary  to  create  a  "balance  of  forces"  in  certain  types  of 
economic  relations,  and  that  in  construing  a  group  of  individuals  to  be  employees 
that  the  Board  should  consider  that  where  all  conditions  of  the  relationship 
"require  protection,  protection  ought  to  be  given."  It  was  the  basis  of  the  Hearst 
decision  that  the  NLRB  held  that  general  foremen,  assistant  general  foremen, 
foremen,  assistant  foremen,  and  special  assignment  men  could  legally  constitute 
a  proper  and  appropriate  bargaining  unit  in  the  matter  of  Packard  Motor  Com- 
pany (61  N.  L.  It.  B.  4).  In  fact,  for  many  years  prior  to  the  Packard  Motor 
decision,  the  NLRB  held  that  foremen  were  employees  within  the  meaning  of 
the  National  Labor  Relations  Act.  In  the  matter  of  Union  Collieries  Coal  Co. 
(41  N.  L.  R.  B.  961  (1942) ),  Godchaux  Sugar,  Inc.  (44  N.  L.  R.  B.  874),  and  it  is 
common  knowledge  for  many  years  prior  to  the  enactment  of  the  National  Labor 
Relations  Act  the  practice  of  organizing  foremen  was  an  established  fact,  not 
only  in  the  railroad  industrial  field  but  in  the  building  trades,  metal  trades,  print- 
ing trades,  and  the  maritime  trades.  (See  NLRB  v.  Star  Publishing  Company, 
97  Fed.  (2)  465,  C.  C.  A.  9th  (1938)  ;  W.  F.  Hall  Printing  Company,  51  N.  L.  R.  B. 
640,  644.) 

In  fact,  as  early  as  1918  when  the  Congress  passed  the  Railway  Labor  Act,  it 
inserted  the  words  "employees  or  subordinate  officials"  and  thereby  gave  statutory 
protection  to  foremen  and  supervisors  in  the  railroad  industry  of  the  right  of 
self-organization  and  the  benefits  of  collective  bargaining.  The  reason  Congress 
gave  the  foremen  and  supervisors  in  the  railroad  industry  the  right  of  self- 
organization  and  of  collective  bargaining  was  due  to  the  fact  that  the  railroad 
brotherhoods  had.  as  a  matter  of  fact  from  1890,  organized  foremen  and  super- 
visors in  the  railroad  industry,  and  had  them  as  members  along  with  the  rank- 
and-file  employees.  Thus,  all  the  foremen  and  supervisors  were  thoroughly 
organized- in  railroad-brotherhood  unions,  even  before  the  enactment  of  the  Rail- 
way Labor  Act.  In  the  building  trades  from  the  time  of  the  formation  of  the 
American  Federation  of  Labor  in  1886,  foremen  have  been  members  of  building- 
trades  unions ;  to  wit,  carpenters,  plumbers,  steam  fitters,  sheet-metal  workers, 
iron  workers,  elevator-construction  unions,  etc.,  all  have  foremen  and  supervisors 
as  members.  The  same  holds  true  in  the  printing  trades,  in  the  metal  trades, 
and  in  the  maritime  trade  unions.  The  unionization  of  foremen  has  been  an 
established  fact  for  many,  many  years. 

It  is  an  established  fact  that  there  has  been  a  long  history  of  collective 
bargaining  on  the  part  of  foremen  in  various  unions  in  the  United  States  and 
that  this  history  of  collective  bargaining  in  the  railroad  industry  alone  has  been 
sanctioned  by  a  Federal  statute.  The  contention  of  employers  today  that  foremen 
are  a  part  of  management,  and.  therefore,  owe  a  duty  of  undivided  allegiance  to 
their  employers  and  that  this  allegiance  would  be  divided  or  even  lost  if  the 
company  were  obliged  to  bargain  collectively  with  them  through  a  labor  organiza- 
tion, is  denied  by  the  facts  of  history.  The  first  and  primary  answer  to  such  a 
contention  is  the  fact  that  foremen  and  supervisors  have  been  organized  in  the 
railroad  and  other  industries  for  many  years,  and  because  foremen  have  had 
the  right  of  collective  bargaining  has  not  destroyed  their  allegiance  or  their 
loyalty.  It  should  also  be  remembered  that  foremen  have  a  natural,  inherent 
right  to  bargain  collectively  with  their  employers  the  same  as  rank  and  file 
employees.  Congress  could  not  pass  a  statute  denying  this  natural  right  to 
foremen  under  our  Federal  Constitution.  The  National  Labor  Relations  Act 
and  the  Railway  Labor  Act  merely  guarantee  and  enforce  this  natural  right 
of  foremen  to  secure  collective  bargaining.  Neither  the  Railway  Labor  Act  nor 
the  National  Labor  Relations  Act  grant  or  give  to  foremen  anything.  Foremen 
today  have  the  right  of  collective  bargaining;  the  Railway  Labor  Act  and  the 
National  Labor  Relations  Act  merely  guarantee  and  enforce  this  right  against 
employers. 

As  to  the  question  that  the  right  of  collective  bargaining  would  prove  incom- 
patible with  a  foreman's  faithful  performance  of  his  duties,  we  only  answer  such 
a  contention  that  foremen  have  been  organized  in  many  industries  for  over  40 
years  and  no  such  question  of  disloyalty  or  repugnance  has  arisen.  When  a 
foreman  through  a  collective  bargaining  agent  seeks  to  better  his  wages,  hours, 
and  working  conditions,  the  foreman  owes  no  duty  or  loyalty  to  his  employer.  He 
deals  at  arm's  length  with  his  employer,  just  like  rank  and  file  employees. 
When  a  foreman  deals  with  his  employer  on  the  question  of  hours,  wages,  and 
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working  conditirns,  his  primary  duty  is  to  his  family  and  to  himself,  not  to  his 
employer.  When  he  goes  about  his  job  on  his  daily  assignments,  his  undivided 
loyalty  and  allegiance  is  to  his  employer,  hut  when  lie  bargains  with  other 
foremen,  he  bargains  as  any  other  individual  to  hotter  his  hours  and  working 
conditions. 

The  formation  of  foremen's  unions  throughout  the  United  States  lias  been 
natural  and  necessarily  brought  about  by  the  impact  of  mass,  production  industry 
where  the  foreman  of  ancient  times  who  was  clothed  with  discretion  and 
authority  has  been  now  kept  down  and  minimized  to  a  mere  policeman  or  robot 
in  mass  production  industries.  He  now  merely  carries  out  duties  that  are 
specifically  assigned  to  him  according  to  rules  and  blueprints.  He  is  therefore 
no  part  of  top  management  but  merely  carries  out  the  orders  and  policies  estab- 
lished by  top  management,  and  there  is  no  repugnance  or  disloyalty  so  that  he 
could  not  lawfully  or  legally  belong  to  a  collective  bargaining  unit. 

Further,  the  Committee  on  Labor  should  also  consider  not  only  the  discrimina- 
tion that  would  exist  if  the  National  Labor  Relations  Act  were  amended  to 
exclude  foremen  from  the  protective  rights  of  that  act,  in  view  of  the  tact 
that  various  State  labor  relations  acts  have  been  permitted  foremen  to  secure 
the  benefit  of  State  labor  relations  acts.  New  York,  Connecticut,  and  Massa- 
chusetts State  labor  relations  boards  have  followed  the  Packard  Motor  Co.  case 
doctrine.  Therefore,  in  view  of  the  fact  that  the  Railway  Labor  Act  guarantees 
and  protects  the  natural  common  law  right  of  foremen  to  form  and  establish 
a  labor  union  to  secure  the  rights  of  collective  bargaining,  and  since  State  labor 
relations  acts  also  guarantee  this  right  to  foremen,  it  would  be  discriminatory 
on  the  part  of  the  Congress  to  amend  the  National  Labor  Relations  Act  and  deny 
foremen  the  benefits  of  that  act.  There  would  be  only  chaos  and  industrial 
strife  as  a  result  of  any  such  change. 

Respectfully  submitted. 

MARTIN    F.    O'DONOGHUE. 

Counsel  for  the  Electric  Utility  Foremen's  Association, 

Washington,  D.  G. 


ORDER 


At  a  General,  Session  of  the  Interstate  Commerce  Commission.  Held  at  Its 
Office  in  Washington,  D.  C,  on  the  5th  Day  of  February.  A.  D.  1024 

Ex  Parte  No.  72 

REGULATIOS  DESIGNATING  THE  CLASSES  OK  EMPLOYEES  THAT  ABE  TO  BE  INCLUDED 
WITHIN  THE  TERM  "SUBORDINATE  OFFICIAL"  UNDER  TITLE  III  OF  THE  TRANSPOR- 
TATION ACT,   19  20 

It  appearing,  that  paragraph  (.5)  of  section  300  of  the  Transportation  Act. 
1920,  provides: 

(5)  The  term  "subordinate  official"  includes  officials  of  carriers  of  such 
class  or  rank  as  the  Commission  shall  designate  by  regulation  formulated 
and  issued  after  such  notice  and  hearing  as  the  Commission  may  prescribe, 
to  the  carriers,  and  employees  and  subordinate  officials  of  carriers,  and 
organizations  thereof,  directly  to  be  affected  by  such  regulations. 

It  further  appearing,  that  public  hearing  was  had  on  March  15,  1920,  "for  the 
purpose  of  determining  what  classes  of  officials  of  carriers  shall  be  included 
within  the  term  'subordinate  official,'  as  that  term  is  used  in  sections  300  to  313, 
both  inclusive,  of  said  Transportation  Act,  1920,"  and  the  Commission  having 
prescirbed  by  regulation  duly  formulated  and  issued  on  March  23,  1920,  that 
the  term  "subordinate  official"  as  used  in  said  portions  of  said  act  shall  include 
employees  of  the  classes  and  ranks  therein  designated. 

It  further  appearing,  that,  pursuant  to  petitions  duly  filed  a  further  public 
hearing  was  had  on  October  1,  1920,  after  which  the  regulations  aforesaid  were 
modified  on  November  1,  1920,  and  further  modified  on  November  24,  1920. 

And  it  further  appearing,  that,  pursuant  to  petitions  duly  filed  a  further 
public  hearing  was  had  on  December  5,  1923,  for  the  purpose  of  determining 
with  respect  to  train  dispatchers  and  supervisory  agents  whether  the  regulations 
aforesaid  should  be  modified  or  supplemented. 
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It  is  ordered,  that  the  Commission  hereby  prescribes  thai  the  term  "sub- 
ordinate official"  as  used -in  said  portions  of  said  act  shall  include  the  fol- 
lowing, and  that  these  regulations  shall  supersede  the  aforesaid  regulations  of 
March  23,  11)20,  November  1,  1920,  and  November  24,  1920,  which  are  hereby 
set  aside. 

Auditors:  This  class  shall  include  traveling  auditors  engaged  in  auditing  sta- 
tion accounts,  checking  transportation  and  other  papers,  etc.,  who  are  not  vested 
with  discretionary  power  to  determine  the  scope  or  character  of  their  duties. 

Claim  agents:  This  class  shall  include  claim  agents  below  the  rank  of  assistant 
general  claim  agent  or  chief  claim  agent.  It  does  not  include  the  so-called  claim 
investigators.  We  are  of  opinion  that  such  employees  who  are  engaged  in 
clerical  work  are  not  officials  of  carriers. 

Foremen,  supervisors,  and  road  masters:  This  class  shall  include  road  masters 
with  rank  and  title  not  higher  than  division  road  master,  track  supervisors, 
maintenance  inspectors,  supervisors  of  bridges  and  buildings,  with  rank  and 
title  below  that  of  superintendent  of  bridges  and  buildings,  supervising  car- 
penters with  rank  below  that  of  superintendent,  supervisors  of  water  supply, 
supervisors  and  inspectors  of  signals  with  rank  and  title  below  that  of  assistant 
signal  engineer,  and  foremen  or  supervisors  of  machinists,  boilermakers,  black- 
smiths, sheet-metal  workers,  electricians,  car  men,  and  their  helpers  and  appren- 
tices, with  rank  and  title  beneath  that  of  general  foreman. 

Train  dispatchers :  This  class  shall  include  chief,  assistant  chief,  trick, 
relief,  and  extra  dispatchers,  excepting  only  such  chief  dispatchers  as  are  actually 
in  charge  of  dispatchers  and  telegraphers  and  in  actual  control  over  the  move- 
ment of  trains  and  related  matters,  and  have  substantially  the  authority  of  a 
superintendent  with  respect  t,o  those  and  other  activities.  This  exception  shall 
apply  to  not  more  than  one  chief  dispatcher  on  any  division. 

Technical  engineers :  This  class  shall  include  civil,  mechanical,  electrical, 
and  other  technical  engineers  inferior  in  rank  to  engineers  of  maintenance  of 
way,  chief  engineers  and  division  engineers ;  engineers  of  maitenance  of  way 
and  other  technical  engineers.  We  are  of  opinion  that  instrument  men,  rod  men, 
chain  men,  designers,  draftsmen,  computers,  tracers,  chemists,  and  others  engaged 
in  similar  engineering  or  technical  work  are  not  officials  of  carriers.    • 

Yardmasters :  This  class  shall  include  yardmasters  and  assistant  yardmasters, 
excepting  general  yardmasters  at  large  and  important  switching  centers  where 
of  necessity  such  general  yardmasters  are  vested  with  responsibilities  and 
authority  that  stamp  them  as  officials. 

Storekeepers :  This  class  shall  include  storekeepers  or  foremen  of  stores  who 
are  not  vested  with  authority  to  make  purchases.  It  does  not  include  general 
storekeepers  and  assistant  general  storekeepers. 

Supervisory  station  agents :  The  duties  and  responsibilities  of  supervisory 
station  agents  vary  so  widely  that  they  cannot  all  be  consistently  designated 
subordinate  officials.     This  class  will  be  subdivided,  therefore,  as  follows: 

(a)  Supervisory  station  agents  who,  in  addition  to  their  supervisory  duties, 
are  required  to  perform  work  usually  performed  by  telegraphers,  telephone 
operators,  ticket  sellers,  bookkeepers,  towermen,  levermen,  or  similar  routine 
duties  are  employees  and,  although  they  may  have  supervision  over  one  or  more 
other   station   employees,   cannot   be   properly   designated    subordinate   officials. 

(Z>)  Except  those  referred  to  in  the  next  succeeding  paragraph,  supervisory 
station  agents  whose  duties  are  wholly  supervisory  and  who  are  not  required 
to  perform  routine  office  work,  as  outlined  in  the  preceding  paragraph,  are 
designated  as  subordinate  officials. 

(c)  Supervisory  station  agents  at  large  and  important  stations  whose  duties 
are  wholly  supervisory,  and  who  are  of  necessity  vested  with  greater  responsi- 
bilities, duties,  and  authority  than  the  agents  hereinbefore  classed  as  subordi- 
nate officials,  may  be  designated  officials  and  excluded  from  the  class  of  sub- 
ordinate officials. 

The  above  definitions  include  all  of  the  classes  of  employees  whose  claims 
to  recognition  as  subordinate  officials  were  presented  at  the  hearings.  The  list 
of  subordinate  officials  above  prescribed  may  be  enlarged  or  restricted  after 
due  notice  and  hearing,  if  and  when  occasion  warrants. 

George  B.  McGinty,  Secretary. 
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Statement  of  James  G.  Patton,  President  of  the  National  Farmers  Union 

The  National  Farmers  Union  is  an  organization  of  working  farmers  and  their 
families.  Accustomed  to  living  by  their  labor  applied  to  land,  crops,  and  live- 
stock, they  find  no  grounds  for  antagonism  toward  other  families  in  America  who 
live  by  their  labor  applied  to  tools  and  machines  in  a  factory.  In  fact,  these 
family  type  farmers  understand  that  over  60  percent  of  the  market  for  farm 
produce  is  created  by  the  purchasing  power  of  industrial  workers. 

The  Last  4  or  5  years  taught  us  something  about  the  economic  relationships 
between  consumer  purchasing  power  and  farm  markets.  Full  employment,  at 
good  wages,  combined  with  controlled  prices  produced  a  period  of  agricultural 
prosperity.  Demand  for  the  more  specialized  farm  products  such  as  meat,  eggs, 
butter,  and  fruits,  rose  greatly,  indicating  not  only  that  consumers  were  eating 
more  food,  but  that  their  diets  were  more  properly  balanced. 

Farmers  responded  to  these  conditions  by  breaking  all  records  for  production, 
in  spite  of  difficulties  in  replacing  machinery  and  severe  shortages  of  labor. 
Never  were  there  such  yields.  Never  were  the  unit  costs  of  production  so  low. 
Never  was  the  amount  produced  per  man-hour  so  high.  Farm  mortgage  debt  was 
reduced  to  its  lowest  point  in  20  years,  for  total  acreage  had  been  expanded  rela- 
tively little. 

Good  weather  had  a  great  deal  to  do  with  this  performance.  So  did  the  use  of 
hybrids,  of  new  sprays,  of  improved  machinery.  But  more  significant  than  all 
of  these  factors  was  the  confidence  of  the  average  farmer  in  his  market :  He  knew 
before  he  started  planting  that  he  could  sell  everything  he  produced.  And  one 
of  the  greatest  factors  in  maintaining  that  confidence  was  the  relatively  high 
purchasing  power  of  urban  consumers.  In  fact,  demand  for  many  of  our  prod- 
ucts, especially  dairy  products,  far  outran  the  supply.  To  a  large  extent,  this 
increased  demand  came  from  families  who  had  not  formerly  been  large  consumers 
of  these  particular  food  items. 

We  are  often  told  that  every  wage  increase  granted  to  industrial  workers 
means  a  corresponding  increase  in  the  price  we  pay  for  farm  supplies  and 
machinery.  This  might  have  been  true  100  years  ago,  but  we  know  that  indus- 
trialism-has greatly  increased  the  amount  of  productivity  per  worker,  and  hence 
greatly  decreased  the  proportion  of  total  cost  of  manufactured  goods,  represented 
by  the  cost  of  labor.  For  example,  the  Federal  Trade  Commission  showed  in 
li^3S  that  direct  labor  costs  ranged  from  4y2  percent  to  12%  percent  of  the  total 
cost  of  the  common  types  of  farm  machinery,  and  this  proportion  is  practically 
the  same  today.  Meanwhile,  profits,  after  taxes  of  the  principal  farm  machinery 
companies,  as  well  as  of  most  corporations,  have  risen  steadily.  In  many  cases 
they  have  doubled  and  even  tripled  their  prewar  records. 

It  is  our  conviction  that  most  of  every  extra  dollar  which  finds  its  way  into  the 
pay  envelope  of  a  wage  earner  will  be  spent  for  something  we  raise  on  the  farm. 
We  are  not  convinced  that  extra  bonuses  to  executives  and  stockholders  of  large 
corporations  will  be  converted  into  more  milk,  more  eggs,  more  meat,  and  more 
fruit. 

It  is  because  of  these  economic  facts  that  members  of  our  organization  gave 
their  assistance  to  striking  industrial  workers  last  winter.  War  bonds,  cash, 
and  produce  of  all  kinds  were  freely  and  gladly  given  to  help  the  morale  of 
workers'  families.  A  spontaneous  demonstration  of  sympathy  with  the  wage 
demands  of  organized  labor  was  one  of  the  outstanding  events  of  the  11146  con- 
vention of  the  National  Farmers  Union  held  in  Topeka,  Kans.  This  sentiment 
was  reflected  in  the  basic  program  of  the  organization,  adopted  at  that  time,  as 
follows : 

"C.  Full  employment 

"( 1  )  We  renew  our  insistence  upon  Federal  action  to  insure  the  Nation  against 
future  economic  depression  through  putting  a  'floor'  under  the  whole  economy. 
The  so-called  maximum  employment  bill  we  regard  as  a  first  step  in  this  direction. 
While  inferior  to  the  original  full  employment  bill,  which  contained  a  forthright 
declaration  of  national  policy,  the  bill  as  adopted  can  provide  an  adecpiate 
planning  mechanism,  if  its  provisions  are  executed  by  men  of  ability  and  devotion 
to  the  general  welfare. 

"But  this  legislation  alone  is  not  enough.  The  American  economy  now  faces 
a  challenge  to  prove  that  it  can  give  the  people  in  peace  the  abundance  it  has 
produced  for  war.  We  believe  firmly  that  the  American  system  of  free  enterprise, 
if  it  is  genuinely  free  to  all,  can  meet  this  test.  It  is  the  duty  of  Congress  to 
enable  it  to  do  so.    Therefore,  as  the  National  Farmers  Union  originally  reconi- 
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mended  nearly  2  years  ago,  legislation  is  Deeded  that  will  insure  the  expenditure 
annually  of  the  investment  and  construction  funds  that  are  necessary  to  help 
keep  the  economy  functioning  at  a  high  level. 

'•(2)  This  should  he  accompanied  by  other  legislation  that  will  promote  higher 
wage  levels,  high-volume  and  low-cost  production  and  distribution,  and  a  share  by 
workers  and  public,  as  well  as  management,  in  the  fruits  of  technological  progress. 
Hours  can  become  progressively  shorter  and  prices  can  become  progressively 
lower,  if  this  is  done.  It  is  essential  that  technological  progress  be  reflected  in 
greater  leisure  and  lower  costs,  if  we  are  to  enjoy  permanent  prosperity. 

"(3)  As  an  integral  part  of  such  a  program,  we  urge  decentralized  local  plan- 
ning, assisted  by  appropriate  guidance,  consultation,  and  research. 

"(■4)  But  the  Nation  is  confronted  also  with  immediate  decisions  of  the  most 
far-reaching  character  if  permanent  prosperity  is  to  be  achieved.  These  decisions 
are  involved  in  the  struggle  of  labor  to  gain  its  fair  share  of  the  rewards  of  its 
work  and  skill.  This  struggle  was  brought  about  by  the  determination  of  the 
overlords  of  business  to  evade  genuine  collective  bargaining  and  to  cancel  gains 
made  by  labor  during  the  war,  and  has  been  made  possible  by  tremendous  tax 
concessions,  profits  from  inflation,  and  wartime  profiteering.  Labor's  struggle  is 
the  business  cf  the  whole  people,  including  farmers. 

"The  people  should  understand  that  labor,  where  it  is  demanding  wide  distri- 
bution of  prosperity  and  at  the  same  time  is  insisting  that  living  costs  remain 
stable,  is  fighting  for  the  prosperity  of  all.  Otherwise,  the  prospects  for  attaining 
full  employment  and  full  production  will  be  dimmed.  We  therefore  call  upon 
the  public  to  suport  labor  in  this  struggle,  and  upon  Government  to  insist  upon  ob- 
serveyance  of  the  collective-bargaining  provisions  of  the  National  Labor  Relations 
Act." 

We  shall  never  forget  one  lesson  in  twentieth  century  economics  learned  in  the 
school  of  depression  of  the  1930's.  When  wages  cannot  buy  goods  at  the  prices 
asked,  some  people  go  hungry  and  cold  from  not  having  enough,  while  others  go 
hungry  and  cold  from  having  produced  too  much.  We  were  among  the  "others." 
When  a  half-million  of  us  lost  our  farms  and  moved  to  the  cities  in  search  of 
work,  we  had  to  get  into  the  bread  lines  with  the  unemployed.  And  in  the  year 
that  farmers  were  being  told  to  destroy  food  here,  several  million  people  died  of 
starvation  in  other  lands. 

History  need  not  repeat  itself,  but  it  will  unless  the  many  warnings  of  the 
present  are  heeded.  Urban  consumers  are  even  now  being  forced  to  reduce  their 
standard  of  living  because  of  inflated  prices.  The  premature  removal  of  rent 
control  will  be  another  body-blow  to  our  economy.  Farm  leaders  are  again 
becoming  worried  about  "overproduction,"  while  our  Government  has  not  yet 
agreed  to  participate  in  a  new  United  Nations  program  for  distribution  of  world 
relief. 

This  combination  of  circumstances  together  with  a  weakened  process  of  col- 
lective bargaining,  could  be  the  self-starter  which  puts  in  motion  the  machinery 
of  scarcity,  unemployment,  and  depression:  A  machine  which  is  very  hard  to 
stop  once  it  gets  started. 

Whatever  our  opinions  may  be  with  respect  to  isolated  trade-unions  activities 
or  trade-union  leaders,  we  are  compelled  by  the  facts  to  recognize  that  unions  of 
workers  are  the  principal  nongovernmental  means  of  maintaining  consumer 
purchasing  power.  The  devices  which  they  have  created  to  build  membership 
and  hold  it  are  as  essential  to  their  existence  as  legal  sanctions  are  essential  to 
a  corporation.  And  the  freedom  to  quit  work,  or  to  refuse  to  handle  or  purchase 
the  products  of  nonunion  firms  are  basic  rights  of  every  citizen  of  a  democracy, 
upheld  by  Supreme  Court  decisions. 

Bills  introduced  with  the  purpose  of  regulating  these  rights  will  not  succeed 
in  their  purpose.  Instead,  they  will  set  off  a  chain  reaction  of  protests  which 
may  actually  cripple  our  delicately  balanced  economy. 

We  are  just  as  critical  of  jurisdictional  strikes  as  anyone  else  is.  We  see  no 
justification  for  two  competing  unions  to  inflict  their  argument  upon  the  general 
public.  At  the  same  time,  we  are  not  ready  to  admit  that  Government  inter- 
vention is  the  best  way  to  stop  such  abuses.  We  would  prefer  to  see  encourage- 
ment given  to  labor  unity,  since  this  is  the  only  permanent  way  of  solving  the 
problem,  and  we  are  prepared  to  assist  in  any  way  possible. 

Compulsory  arbitration  would  strike  at  the  very  root  of  free  collective  bar- 
gaining. It  is  a  form  of  enforced  corporatism  repugnant  to  freedom-loving  people. 
We  would  never  agree  to  accept  a  decree  by  any  third  party  on  the  price  we  must 
accept  for  our  produce,  or  the  person  to  whom  we  must  sell  it.  Neither  do  we 
wish  to  commit  any  other  group  to  accepting  a  similar  straitjacket.  Bills  which 
97755— 47— pt.  4 :;:: 
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suggest  this  would  certainly  not  improve  industrial  relations  in  this  country: 
Instead,  they  seem  to  be  motivated  by  a  desire  to  make  workers  into  second-class 
citizens,  to  put  handcuffs  on  their  unions,  and  to  depress  their  standard  of 
living. 

We  therefore  welcome  this  opportunity  to  place  before  this  committee  the 
reasons  for  our  opposition  to  the  bills  you  are  considering.  Industry,  just  as 
much  as  agriculture,  requires  a  strong  flow  of  purchasing  power  from  consumers. 
It  must  keep  pace  with  rising  prices.  It  must  reflect  a  large  share  of  the  techno- 
logical improvements  which  increase  the  productivity  of  each  worker.  In  fact, 
we  consider  it  so  important  as  to  warrant  guaranteed  annual  wages,  and  much 
higher  social  security  benefits. 

Legisaltion  dealing  with  the  basic  causes  of  labor  unrest  has  been  promised  but 
not  introduced.  Nine-tenths  of  the  problems  you  are  seeking  to  solve  by  negative 
legislation  would  evaporate  under  the  influence  of  such  preventive  measures  as 
were  called  for  by  President  Truman  2  years  ago. 

We  ask  the  committee  to  turn  away  all  proposals  to  punish  any  occupational 
group  for  the  crime  of  reacting  to  the  economic  stresses  and  strains  of  an  atomic 
age.  The  times  call  loudly  for  more  intelligent  analysis  and  resolution  of  the 
underlying  causes. 


Lettee  of  Bkock  Pembebton,  Theatrical  Producer 

New  York  18,  N.  Y.,  March   I,  1947. 
Senator  Joseph  H.  Ball, 

Washington,  D.  C. 

Dear  Senator  Ball:  The  theater  is  being  stultified  and  crucified  by  some  of 
the  labor  unions.  A  few  of  them  are  fair;  the  others  take  advantage  of  the 
closed  shop  and  of  the  fact  that  every  department  of  the  theater  is  unionized 
to  impose  and  enforce  unfair  rules.  Many  of  these  rules  bring  about  feather- 
bedding  and  add  to  the  already  unconscionable  cost  of  production  and  operation. 

Generally  speaking  showmen  recognize  the  value  of  unions  fairly  run  and  are 
willing  to  pay  premium  prices  for  all  forms  of  theater  labor.  Probably  no  other 
industry  pays  higher  scales  for  the  type  of  work  done.  But  they  object  strenuously 
to  having  to  pay  for  work  not  done. 

I  have  set  down  a  few  illustrations  of  the  misuse  of  power  on  the  part  of  the 
unions.  Many  others  could  be  cited  equally  as  damaging  to  the  interests  of 
the  manager.  If  we  must  have  the  closed  shop  isn't  it  possible  to  make  it  illegal 
to  demand  payment  for  work  not  done,  and  to  ban  the  closed  union.  The  develop- 
ment of  the  theater  is  being  seriously  hampered  by  union  practices  under  present 
law. 

Sincerely  yours, 

P.RO;  K    PEMBEBTON. 
STAGE  HANDS 

Heads  of  departments  must  be  present  (and  paid)  lor  all  rehearsals  in  which 
equipment  is  used.  If  more  than  one  set  is  rehearsed  in  one  day,  all  the  stage 
hands  must  be  kept  on  even  if  they  are  not  required  to  perform  any  work  for 
hours. 

On  some  occasions  heads  of  departments  must  be  paid  extra  for  time  for 
which  they  are  already  being  compensated  in  their  regular  working  hours. 

The  use  of  a  road  crew  (meaning  a  double  crew)  if  the  play  has  p  ayed  over  6 
weeks  on  tour  or  if  it  is  a  revival.  This  applies  to  one-set  shows  the  same  as 
more  elaborate  productions  and  it  is  physically  impossible  for  the  second  set  of 
men  to  be  usefully  employed. 

Business  agents  of  union  insist  on  determining  number  of  men  necessary  to 
run  show. 

Insistence  on  use  of  curtain  man  for  rehearsals  where  curtain  is  not  lowered 
or  raised. 

Having  their  men  present  to  deliver  and  pick  up  trunks  at  costumers  and 
articles  selected  by  designers  at  department  stores,  etc. 

If  candid-camera  shots  (professional)  are  taken  from  the  audience  during  a 
play  or  an  actor  is  photographed  in  his  dressing  room,  the  entire  stage  crew 
(running  from  40  to  50  men  for  a  musical  play)  must  be  paid  extra,  although 
receiving  pay  for  such  performance  and  rendering  no  additional  service. 

If  work  such  as  touching  up  scenery,  metal  work,  cabinet  work,  work  on  chairs 
and  attaching  them  to  concrete  floors  is  performed  for  which  stage  hands  have 
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neither  the  skill  nor  equipment,  stand-by  stage  hands,  one  Cor  each  worker  of 
the  other  craft,  must  he  paid.  A  recent  case  of  this  was  a  charge  of  $50  for  a 
stand-by  carpenter  and  electrician  when  the  scenery  of  Harvey  was  being 
touched'  up.     Both  men  were  being  paid  by  the  theater  during  part  of  this  time. 

MUSICIANS 

Employment  of  musicians  compulsory  in  Chicago  and  Pittsburgh  notwith- 
standing the  fact  that  the  management  may  not  need  them  or  wish  to  have  them. 

A  minimum  of  four  men  required  in  New  York  City  if  a  radio  or  phonograph 
record  produces  music  regardless  of  how  little. 

The  arbitrary  power  to  classify  Hamlet.  The  Tempest,  or  Henry  VIII  with 
musical  plays. 

ADVANCE   (PliEss)    AGENTS 

The  work  of  the  advance  agent,  as  the  name  indicates,  is  in  advance  of  the  play. 
Nevertheless  the  union  insists  that,  in  cases  where  the  man  finishes  up  a  New 
York  engagement  and  goes  to  Philadelphia  or  elsewhere  to  begin  the  road  tour  of 
the  play  2  weeks  in  advance,  another  man  be  put  on  for  the  final  2  weeks  (except 
in  rare  cases)  in  New  York,  making  double  employment. 

Refusing  to  permit  a  full-fledged  member  to  take  position  within  jurisdiction 
of  the  union  because  of  internal  workings  of  the  organization.  Under  this  situa- 
tion I  was  prohibited  from  sending  my  brother,  Murdock  Pemberton,  a  union 
member,  to  Chicago  to  take  over  the  management  of  the  Joe  K.  Brown  Harvey 
company. 

COSTUME  DESIGNERS 

Closing  their  membership  lists  to  new  members  until  1!)48.  My  wife,  Margaret 
Pemberton,  has  dressed  the  women  members  of  my  company  ever  since  I  have 
been  producing.  A  few  years  ago  the  union  passed  a  rule  that  no  one  could 
select  clothes  for  a  company  unless  he  or  she  belonged  to  the  Scene  Designers 
Union.  She  did  not  join  immediately  as  it  seemed  incongruous  that  she  should 
have  to  belong  to  a  union  with  which  I  was  sometimes  at  odds,  but  when  the 
pressure  became  too  great  for  her  to  do  her  work  without  joining,  I  agreed 
that  she  should.     Recently  she  applied  and  the  above  action  was  taken. 


Statement  op  Mobris  Pizer.  President  of  the  United  Furniture  Workkrs  of 

America 

As  president  of  the  United  Furniture  Workers  of  America,  affiliated  with 
the  Congress  of  Industrial  Organizations,  I  am  presenting  this  statement  to 
express  the  opposition  of  the  said  international  to  the  concerted  and  high- 
pressure  efforts  of  Congress  to  curb  and  restrict  the  hard-won  and  deserving 
rights  of  labor. 

It  is  the  burden  of  my  thesis  that  these  antilabor  bills  and  proposals  are 
ill-considered,  ill-advised,  and  a  danger  to  the  industrial  peace  and  prosperity 
of  our  Nation. 

The  haste,  hysteria,  and  venom  of  many  legislators  have  produced  a  quan- 
tity of  antilabor  bills  too  numerous  to  deal  with  individually  or  in  any  com- 
prehensive manner.  My  remarks  will  necessarily  be  limited  to  a  few  of  the 
leading  but  characteristically  dangerous  trends  that  mark  the  whole  tendency 
of  this  proposed  antilabor  legislation.  I  am  aware  that  other  internationals 
affiliated  with  both  the  AFL  and  the  CIO  will  have  made  known  to  this  com- 
mittee their  views  and  their  analysis  of  these  bills,  and  I  subscribe  in  full 
to  the  penetrating  and  illuminating  testimony  presented  by  Philip  Murray, 
president  of  the  Congress  of  Industrial  Organizations. 

our   union 

The  leaders  of  our  union  have  come  from  the  ranks  of  the  workers  of  our 
industry  and  had,  through  struggle  and  bitter  experience,  realized  the  abso- 
lute necessity  of  organizing  not  only  skilled  employees  but  semiskilled  and 
unskilled  as  well,  in  order  to  create  a  decent  standard  of  living  for  furniture 
workers  and  to  bring  about  a  certain  degree  of  stability  in  the  furniture  in- 
dustry. Consequently,  when  the  Congress  of  Industrial  Organizations  was 
formed,  dedicated  to  the  proposition  of  organizing  the  masses  of  unorganized 
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workers*  we  applied  for  admission  to  and  were  chartered  by  the  CIO  as  the 
United  Furniture  Workers  of  America.  The  inequality  between  the  power 
of  employer  organization,  following  the  complex  structure  of  our  modern 
economy,  and  employee  organization  demand  the  scrapping  of  old  forms  and 
the  forging  of  new  forms  to  meet  the  needs  of  the  day.  Such  was  the  CIO 
and  so  it  has  proven  to  be  a  boon  to  the  workers  of  America  and  our  Nation 
as  a  whole. 

The  jurisdiction  of  the  United  Furniture  Workers  of  America  covers  furni- 
ture, bedding,  and  allied  trades.  The  interrelationship  and  interdependence 
of  these  various  branches  of  the  furniture  industry,  as  well  as  that  inside 
each  separate  branch,  has  given  proof  over  many  years  of  varied  economic 
experience  of  the  stubborn  need  of  organization,  interchange  of  ideas,  and 
common  plans  as  may  be  practical  to  establish  uniform  standards  of  wages, 
hours,  and  other  terms  and  condtions  of  employment.  Today,  if  an  industrial 
wage  map  were  drawn  of  the  furniture  manufacturing  areas  of  this  country, 
it  would  be  seen  that  the  very  centers  where  organization  does  not  exist  or 
is  at  low  level  have  the  lowest  wage  rates  and  the  lowest  living  standards  of 
workers  in  the  furniture  industry.  I  might,  as  glaring  examples,  point  to  the 
South  and  the  Midwest  where  such  a  large  proportion  of  our  furniture  is 
manufactured.  These  abominable  conditions  pose  a  threat  not  only  to  the 
security  and  the  living  standards  of  the  better-organized  segments  of  the  fur- 
niture industry,  but  are  likewise  an  unfair  and  inequitable  competitive  menace 
to  such  employers  in  contractual  relations  with  our  union. 

It  has  been  the  function  and  purpose  of  our  international  union  to  plan 
and  coordinate  the  organizational,  economic,  and  humanitarian  policies  of  our 
union  within  the  framework  of  the  general  policies  of  the  CIO  toward  the 
end  of  lifting  the  wage  standards  and  other  conditions  of  employment  in  our 
industry  to  levels  of  decency  and  establishing,  by  means  of  collective  bargain- 
ing, fair,  equitable,  and  stable  relations  with  the  employers  in  our  industry. 

The  furniture  industry  in  the  United  States  has  become  greatly  decentral- 
ized. The  furniture  manufacturers,  however,  and  their  products  meet  in  com- 
mon markets.  The  manufacture  of  furniture  at  best  is  a  highly  competitive 
industry.  It  is,  by  and  large,  composed  of  comparatively  small  unit  shops 
and  factories.  In  such  a  large  furniture  manufacturing  center  as  New  York, 
a  fifty-man  shop  is  above  the  average.  It  is  also  a  fact  that,  to  a  large  ex- 
tent, the  total  product  is  not  made  by  a  single  employer,  but  is  divided  up 
into  separate  industries  or  specialties,  such  as  frame  manufacturing  and  up- 
holstering. Such  separate  industries  or  specialties  may  exist  in  the  same 
city  or  in  different  cities  as  wide  apart  as  New  York  and  California. 

The  furniture  industry  is  and  has  been  (except  certain  well-organized  sections 
thereof)  characterized  by  dismally  low  wage  standards  and  conditions,  not 
only  among  laborers  and  unskilled  workers  but  among  semiskilled  and  highly 
skilled  workers.  In  this  connection,  it  would  be  pertinent  to  mention  that  the 
furniture  industry  is  concededly  one  of  the  most  hazardous  and  dangerous 
industries  because  of  the  type  of  woodworking  machines  it  requires.  The  in- 
cidence of  accidents  is  appallingly  high. 

Since  the  inception  of  the  United  Furniture  Workers  of  America  and  its 
growth  to  date,  many  of  these  deleterious  conditions  have  been  alleviated,  al- 
though much  still  remains  to  be  done. 

A  survey  of  our  experience  indicates  that  in  those  sections  of  the  country 
where  our  organization  has  been  well  established  over  a  period  of  years,  the 
principle  of  collective  bargaining  has  become  firmly  embedded  in  our  relations 
with  employers.  Under  this  enlightened  form  of  labor  relations,  grievances 
and  disputes  are  peacefully  settled  and  strikes  at  contract  renewals  have  been 
reduced  to  an  absolute  minimum.  Typical  of  such  an  exemplary  situation  is 
the  metropolitan  area  of  New  York,  where  some  12.000  furniture  workers  of 
various  branches  are  organized  in  locals  of  the  United  Furniture  Workers  of 
America.  Similarly  typical  of  such  sections  and  highly  important  as  a  con- 
tributing factor  toward  creating  such  harmony  of  relations  is  the  overwhelming 
prevalence,  if  not  uniformity,  of  the  existence  of  closed-shop  contracts.  These 
conditions  have  created  the  possibility  as  well  as  the  ability  of  the  unions  to 
assume  and  to  exercise  responsibility  and  the  performance  of  their  obligations 
to  maintain  discipline,  peaceful  relations,  and  adherence  to  contracts  in  an 
atmosphere  of  equality  and  equal  obligations  of  all  employees  and  uniform 
wage  levels  and  conditions  of  employment.  To  employers  this  has  also  meant 
more  steady  and  more  satisfactory  employees  as  well  as  an  equal  shake,  citywise, 
in  cost  and  quality  of  labor. 


LABOR  RELATIONS  PROG K AM  2293 

This  has  given  rise  to  the  inescapable  necessity  of  industry-wide  bargaining 
with  employer  associations.  Parenthetically,  it  might  be  mentioned  that  em- 
ployer associations  as  such  in  the  furniture  industry  antedate  such  industry- 
wide bargaining  and  now  exist  in  very  virile  form  in  many  sections  of  the  country 
where  there  is  a  very  minor  degree  of  furniture  organization. 

THE    IGNITED    FURNITURE    WORKERS    OF    AMERICA     IN    THE    WAR 

When  labor,  management,  and  Government  entered  into  a  no-strike  pledge 
following  the  nefarious  Pearl  Harbor  attack,  the  United  Furniture  Workers  of 
America  regarded  this  pledge  as"  a  solemn,  binding,  and  unimpeachable  patriotic- 
obligation.  With  just  pride  we  can  assert  that  we  adhered  to  this  pledge  through- 
out the  war  period.  The  efforts,  education,  and  vigilance  of  our  international 
in  respect  to  our  numerous  local  affiliates  throughout  the  country  made  this 
record  possible. 

Our  international  union  made  strenuous  efforts  to  bring  about  the  conversion 
of  woodworking  plants  and  factories  wherein  we  had  collective  bargaining  agree- 
ments to  war  production.  The  record  of  achievement  by  such  factories  and 
their  membership  is  well  known  and  praiseworthy.  Among  such  items  that  were 
manufactured  in  plants  under  our  jurisdiction  were  wood  air  gliders,  truck 
bodies,  cartridge  cases  and  other  types  of  ammunition  cases,  etc.  Many  of  our 
factories  won  and  received  E  awards  from  the  Government.  Despite  the  war- 
time restrictions  on  wage  increases  and  the  lengthy  delays  incident  to  War 
Labor  Board  procedures,  our  membership  was  patient  and  forbearing  and  self- 
sacrificing  for  the  paramount  purpose  of  prosecuting  the  war  against  the  Fascist 
aggressors  to  a  successful  conclusion.  At  the  same  time,  the  profits  of  our 
employers   steadily   rose  to   unprecedented   heights. 

DEMOCRACY   IN  THE  UNITED  FURNITURE   WORKERS  OF  AMERICA 

Our  union  is  a  democratically  run  rank-and-file  union.  We  have  approximately 
110  number  of  local  affiliate  unions.  Membership  in  our  union  is  open  to  all 
eligible  persons,  all  working  men  and  women  in  the  'industry,  regardless  of 
race,  color,  creed,  or  nationality.  Every  member,  in  local  union  meetings  and 
in  election  of  local  and  national  officers,  has  an  equal  voice,  a  full  right  to  be 
heard,  and  a  full  right  to  cast  his  ballot  and  have  it  counted.  Each  of  our 
local  unions  holds  regular  local  union  meetings  at  least  once  every  month  and 
local  union  officers  are  elected  every  year  in  each  local,  *at  which  elections 
all  members  are  permitted  to  cast  a  ballot.  On  a  national  plane,  at  our  national 
conventions  held  every  2  years  as  required  by  our  constitution,  direct  repre- 
sentatives democratically  chosen  by  each  of  the  local  unions  participate  in  the 
election  of  national  officers  and  in  the  formulation  of  the  basic  policies  of  the 
entire  organization. 

In  each  district  of  our  organization,  periodic  meetings  of  representatives  of 
the  local  unions  formulate  program  and  policies  for  their  respective  areas. 
I>efore  each  contract  negotiation,  the  employees  involved  participate  in  formulat- 
ing the  wage  and  other  demands  to  the  employer,  employers,  and  association  of 
employers  involved.  Ratification  by  the  membership  is  required  and  obtained  he- 
fore  the  acceptance  of  any  settlement  of  any  such  negotiations. 

Each  of  our  local  unions  makes  frequent  and  periodic  financial  reports  to  its 
membership,  at  meetings  and  in  written  form.  In  turn,  the  local  unions  are 
required  to  make  semiannual  financial  reports  to  the  secretary-treasurer  of 
our  international  union.  The  books  of  the  secretary-treasurer  of  our  interna- 
tional are  audited  by  a  certified  accountant  quarterly  under  the  supervision  of 
our  general  executive  board  and  a  copy  of  the  audit  is  transmitted  to  each  of  the 
affiliated  local  unions. 

THE  ATTACK  UPON  THE  LABOR  MOVEMENT 

The  present  concerted  attack  upon  the  labor  movement  by  reaction,  which  has 
given  rise  to  the  swarm  of  bills  in  C<  ngress.  represents  a.  sinister  danger  to  our 
democracy,  progress,  and  economic  welfare.  It  is  a  desperate  reactionary  effort 
to  turn  back  the  clock  of  history  to  the  days  in  our  American  history  when  the 
banding  together  of  workers  for  their  mutual  aid  and  protection  was  regarded 
by  the  courts  as  a  conspiracy ;  to  the  days  of  the  "rule  by  injunction" ;  to  the 
days  of  the  open  shop  and  company  union. 
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Those  days  may  look  rosy  in  retrospect  to  the  inveterate  opponents  of  labor, 
hut  anyone  who  knows  the  history  of  the  labor  movement  cannot  forget  that 
those  were  days  of  bitter  struggle  and  of  labor  spies,  company  police,  blacklists, 
etc.,  and  the  closets  of  American  labor  history  are  full  of  such  skeletons.  Con- 
trast that  unsavory  history  of  labor  relations  to  the  more  enlightened  and 
harmonious  relations  that  have  existed  since  the  advent  of  the  Congress  of 
Industrial  Organizations,  and  the  enactment  of  the  Norris-LaGuardia  Act  and 
the  Wagner  Act.  Collective  bargaining  has  become  rooted  in  American  labor 
relations  and  by  this  process  of  mutual  respect  and  recognition,  the  bargaining- 
table  has  largely  replaced  the  picket  line.  The  impression  has  been  artifically 
and  falsely  stimulated  through  costly  propaganda  that  the  postwar  strike  erup- 
tions and  their  lengthy  duration  are  attributable  to  the  labor  movement.  The 
plain  facts  and  the  record  belie  this  propaganda  and  clearly  show  that  it  was 
the  arrogance  and  intra nsigeance  of  big  business  and  smaller  fry  following  the 
lead  of  big  business  which  was  directly  responsible  for  these  strikes.  The  in- 
tractability of  these  employers  was  clearly  demonstrated  over  and  over  again 
by  their  repeated  refusals  to  accept  the  reports  and  findings  of  committees  ap- 
pointed by  the  President  to  make  such  findings  and  recommendations.  It  is  not 
labor  that  requires  more  curbs,  but  big  business,  with  their  ability  to  sacrifice 
the  welfare  of  our  people  and  our  Nation  to  their  insatiable  profit-making  greed. 

THE  ANTIT.AISOK  HILLS 

Many,  if  not  most,  of  the  proposals  in  the  antilabor  bills  now  pending  before 
Congress  have  been  before  Congress  in  one  form  or  another  in  the  past  decade. 
The  same  forces  and  elements  and  their  spokesmen  have  not  ceased  trying  to 
emasculate  the  labor  movement.  They  have  seized  upon  this  postwar  recon- 
struction period  as  an  opportune  time  to  ram  down  the  throats  of  the  American 
people  their  undeviating  program  of  hatred  against  labor.  They  look  backward 
with  reckless  affection  at  the  post- World  War  I  era,  but  the  labor  movement  does 
not  want  a  repetition  of  the  evil  consequences  of  the  program  after  the  First 
World  War ;  namely,  mass  unemployment,  weakening  of  labor  unions,  lowering 
of  wage  rates,  economic  depression.  It  is  our  conviction  that  the  proposed 
restrictions  on  labor  are  calculated  to  bring  about  just  such  economic  disaster 
on  the  American  people. 

BALL-TAFT- SMITH   BILL,    S.    55 

This  bilk  is  a  rehash  of  the  Case  bill  which  aroused  the  universal  indignation 
of  the  trade-union  movement  during  the  last  session  of  Congress.  Typically, 
this  bill  reflects  the  rabid  desire  to  reject  past  history. 

Purported,  as  all  of  the  other  bills  are,  to  promote  harmony  and  peace  in 
industrial  relations,  the  effect  of  writing  this  bill  into  law  would  be  the  creation 
of  unrest  disharmony,  and  a  deterioration  of  the  process  of  collective  bargaining. 
We  will  set  forth  our  objections  to  the  major  provisions  of  the  Ball-Taft-Smith 
bill. 

COOLING-OFF  PERIOD 

The  experience  of  the  Smith-Connally  Act  has  demonstrated  the  futility  of  such 
provisions.  Lack  of  time  to  "cool  off,"  to  deliberate  and  negotiate  has  not  been 
the  cause  of  strikes.  Witness  the  postwar  strikes  referred  to  previously.  In 
each  case,  considerably  more  than  60  days  of  negotiations  took  place,  but  the 
adamant  attitude  of  the  employers  outlasted  any  conceivable  time  limit  and  they 
did  not  "cool  off."  It  is  a  well-known  fact  that  most  collective-bargaining  con- 
tracts contain  30-  or  60-  and  sometimes  90-day  clauses  for  opening  renewal 
negotiations  prior  to  contract  expiration.  Why  is  it  necessary  to  add  by  law 
an  additional  60  days  or  more  marking  time  after  She  expiration  of  the  contract? 
This  would  interfere  with  the  collective  bargaining  process,  provoke  strikes 
where  they  could  be  avoided,  and  cripple  the  right  to  strike,  which  is  the  inalien- 
able and  constitutional  democratic  heritage  of  our  working  people. 

The  employer  who  fails  to  live  up  to  his  obligation  is  subject  to  an  unfair  labor 
practice  charge  which  may  take  the  National  Labor  Relations  Board  a  very  long 
time  to  decide.  The  employees,  however,  who  are  alleged  to  have  breached  their 
obligation  may  lose  their  jobs  and  all  rights  under  the  National  Labor  Relations 
Act.  The  employer  is  enabled  to  choose  those  among  strikers  whom  he  desires 
to  reemploy.  By  this  method  an  organizational  drive  may  be  defeated  by  em- 
ployers and  unions  may  be  weakened  to  the  point  of  submission.  Employers 
would  be  encouraged  to  hire  stooges  and  provocateurs  to  instigate  stoppages  and 
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wild-eat  strikes.     Moreover,  this  type  of  ban  on  strikes  constitutes  a  state  of 
involuntary  servitude  which  is  abhorrent  to  our  democratic  way  of  life. 

OUTLAWING  OF  CHECK-OFF  AND  RESTRICTION  OF  WELFARE  FUNDS 

We  believe  it  is  less  than  candid  that  the  right  to  check  off  is  outlawed  by 
lliis  bill  in  roundabout  and  indirect  language.  The  right  to  garnishee  workers' 
wages  is  carefully  preserved.  Deductions  for  Federal  and  State  taxes  and  a 
host  of  other  purposes  during  the  war  are  presumably  placed  in  a  separate  cate- 
gory of  legitimacy. 

Why  this  attempt  to  legislate  a  matter  that  properly  belongs  at  the  bargaining 
table?  What  has  been  the  experience  of  check-off?  The  check-off  has  proven 
to  be  a  very  practical  and  healthy  aid  in  maintaining  harmonious  collective-bar- 
gaining relations.  It  has  functioned  as  an  aid  to  efficiency  and  order  wherever 
adopted.  In  large  plants  especially,  it  is  an  essential  to  stable  and  mutually 
beneficial  operation.  Unions  are  enabled  to  devote  their  best  efforts  and  energies 
to  improving  and  facilitating  the  smooth  compliance  with  contract  obligations 
and  the  expeditious  resolution  of  disputes  and  grievances.  Experience  with  the 
check-off  has  led  employers  in  our  industry  to  the  same  conclusion. 

<  'heck-off  in  our  contracts  has  come  as  a  result  of  bona  fide  bargaining.  A  law 
prohibiting  check-off  will  not  promote  industrial  peace  but  create  industrial  unrest. 

The  insertion  of  a  criminal  and  injunctive  penalty  with  respect  to  welfare 
clauses  which  do  not  provide  for  equal  participation  by  employers  in  the  admin- 
istration thereof,  is  another  gratuitous  interference  with  free  enterprise  and 
free  collective  bargaining. 

Our  union  has  a  well-functioning  group  insurance  plan  operating  under  the 
laws  of  the  State  of  New  York  and  administered  by  the  unon  under  a  trust 
agreement  entitled  the  "United  Furniture  Workers  Insurance  Fund."  This 
group  insurance  came  about  as  a  result  of  free  collective  bargaining.  The  admin- 
istration of  the  fund  by  the  union  was  part  and  parcel  of  such  bargaining  process. 
Employers  had  no  desire  to  be  burdened  with  active  participation  in  the  complex 
administration  of  this  fund.  Our  international  maintains  a  separate  and  distinct 
department  devoted  exclusively  to  the  administration  of  this  fund.  It  was  at 
the  urgent  and  insistent  request  of  the  international  that  an  advisory  board  com- 
posed of  employer  representatives  and  union  representatives  was  formed  to 
discuss  problems  involving  the  fund.  The  fund  issues  semiannual  as  well  as 
monthly  audited  and  certified  financial  reports,  copies  of  which  are  sent  to  all 
employers  subject  to  the  group  insurance  plan.  All  books  and  records  are  open 
to  inspection  by  employers  at  all  times. 

This  provision  does  not  promote  industrial  peace  but  industrial  strife. 

To  dictate  by  fiat  that  employers  must  equally  participate  in  welfare  fund 
administration  is  manifestly  absurd  and  raises  an  invidious  inference  of  mal- 
administration by  unions  without  any  foundation  in  fact.  This  provision  strikes 
out  blindly  against  unions  in  an  area  where  the  legislators'  experience  and  knowl- 
edge are  apparently  of  the  most  meagre  sort. 

SUITS    AGAINST   UNIONS    IN   FEDERAL   COURTS 

This  proposal  seems  to  imply  that  unions  are  not  suable.  This  is  not  true  at 
all.  In  every  State  unions  are  suable  in  one  form  or  another  for  contract 
violation. 

This  is  a  proposal  to  enlarge  the  jurisdiction  of  the  Federal  courts  and  thus 
clutter  up  these  courts  with  union  cases.  The  normal  requirements  for  bringing 
a  case  into  the  Federal  court  are  set  aside  for  union  matters.  So  broad  is  the 
sweep  of  this  provision,  that  the  most  trivial  issues  would  become  court  cases 
and  thus  the  collective  bargaining  machinery  would  b'e  entirely  scrapped. 

Underlying  such  proposals  is  a  false  assumption  that  unions  are  contract 
violators.  Thousands  of  arbitration  awards  each  year  won  by  unions  mean  con- 
tract violations  by  employers. 

Lawsuits  do  not  create  harmonious  labor  relations.  They  hinder  such  rela- 
tions. This  is  an  invitation  to  dissension  and  unrest.  Moreover,  this  section  of 
the  bill  makes  a  union  suable  not  only  in  the  judicial  district  where  it  maintains 
its  principal  office  but  in  any  district  where  its  "officers  or  agents"  are  located. 
There  can  be  no  other  purpose  in  this  anomalous  provision  than  to  harass  unions. 
The  national  organization  may  be  called  upon  to  retail  a  dispatch  counsel,  pre- 
pare" evidence,  try  lawsuits  in  any  part  of  the  country  at  the  whim  of  an 
employer  or  where  he  may  believe  he  has  more  chance  of  an  employer-biased 
judiciary  and  thus  drain  the  union's  treasury. 
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The  pay-off  of  this  section  of  the  bill  is  that  it  makes  the  union  responsible 
for  the  acts  of  its  agents  regardless  of  authorization  or  approval.  Any  action 
by  any  member  or  minor  officer  could  subject  the  union  and  its  members  to 
liability.  There  is  a  history  behind  this  type  of  thinking.  It  is  an  old  and 
disreputable  device  for  destroying  unions.  The  days  are  not  far  back  when 
employers  planted  their  agents  in  union  ranks  to  provoke  or  instigate  activities 
which  later  resulted  in  attacks  upon  union  treasuries. 

It  was  against  this  background  that  the  Norris-LaGuardia  Act  was  passed  in 
section  VI  (2fJ0  S.  C.  A.,  section  106)  of  which  it  is  declared  that  unions  were  not 
to  be  regarded  as  responsible  for  any  acts  other  than  those  actually  authorized  or 
approved  or  ratified.  This  bill  attempts  to  knock  out  this  important  prop  of  the 
Norris-LaGuardia  Act. 

Once  again,  this  section  provides  for  loss  of  rights  by  an  employee  under 
the  National  Labor  Relations  Act  if  he  participates  in  a  strike  in  violation  of  an 
agreement  without  approval  of  the  union.  To  lay  down  a  blanket  ];enalty  such 
as  this  is  to  apply  to  all  circumstances  is  in  itself  dangerous.  But  this  proposal 
goes  even  further.  If  in  such  a  case  a  majority  of  the  employees  at  a  given 
plant  were  to  strike,  then  they  lose  their  stakes  as  employees  and  consequently 
the  union  loses  its  collective  bargaining  rights. 

These  provisions  obviously  are  not  designed  to  promote  harmony  but  to  be- 
devil employer-employee  relations  and  keep  the  cauldron  of  strife  boiling. 

OUTLAWING    SECONDARY    BOYCOTTS 

This  section  of  the  Ball-Taft-Smith  bill  actually  goes  beyond  secondary  boycotts. 

This  section  would  make  it  a  crime  for  a  group  of  employees  to  refuse  to 
handle  materials  produced  under  substandard  or  nonunion  conditions  or  made  by 
scab  labor  during  a  strike.  To  begin  with,  such  strikes  are  few  and  have  not 
presented  any  major  problem  recently.  President  Truman  in  his  message  on  the 
State  of  the  Union  stated  that  there  are  many  situations  in  which  a  secondary 
boycott  is  a  thoroughly  legitimate  and  proper  measure  of  economic  self-protection 
on  the  part  of  a  group  of  workers. 

Over  many  years,  the  Supreme  Court  of  the  United  States  has  recognized  that 
the  interest  of  workers  in  the  protection  of  their  welfare  and  standards  extends 
far  beyond  the  limits  of  their  relations  with  their  own  employers.  Low  wages 
and  substandard  conditions  in  one  plant  is  a  constant  threat  to  employees  work- 
ing under  higher  union  standards  in  another  plant.  Must  employees  working 
under  reasonable  terms  and  conditions  put  their  services  at  the  disposal  of 
sweatshop  employers  who  are  determined  to  maintain  substandard  conditions? 

Here  again,  there  is  an  attempt  to  reverse  the  course  of  history.  There  was  a 
time  when  the  legitimate  aims  of  the  labor  movement  were  frustrated  by  labor 
injunctions  against  so-called  secondary  boycotts.  The  famous  dissents  of  Justices 
Brandeis  and  Holmes  in  the  two  decisions  of  the  United  States  Supreme  Court 
(the  Bedford  Cut  Stone  Workers  and  Duplex  v.  Deering  cases)  proclaimed  the 
injustice  of  this  warped  philosophy. 

It  was  these  decisions  which  gave  rise  ultimately  to  the  Norris-LaGuardia 
Act  of  1932  which  once  and  for  all  put  a  stop  to  the  use  and  abuse  of  the  Federal 
injunction  to  interfere  with  the  peaceful  refusal  of  a  worker  or  group  of  workers 
to  make  their  services  available. 

This  is  another  suggestion  to  knock  out  another  prop  of  the  Norris-LaGuardia 
Act  and  to  undo  the  progress  symbolized  by  the  Clayton  and  the  Norris-LaGuardia 
Acts. 

Another  part  of  this  section  of  the  bill  outlaws  "other  unlawful  combinations." 
This  section  alone  would  deal  a  body  blow  to  labor.  It  declares  that  it  shall  be 
unlawful  to  make  any  contract,  or  to  engage  in  any  combination  or  conspiracy 
if  one  of  the  purposes  of  such  contract,  combination,  or  conspiracy  is  by  strikes  or 
threats  to  strike,  or  violence  or  threats  of  violence,  to  require  an  employer  "to 
recognize,  bargain  with  or  comply  with  the  demands  of  a  labor  organization 
under  the  provisions  of  the  National  Labor  Relations  Act  if  such  employer  is  not 
required  to  recognize  or  bargain  with  such  labor  organization  under  the  act." 

This  hocus-pocus  would  make  a  union  virtually  helpless  with  a  union-busting 
employer. 

A  union  proceeds  to  organize  a  plant  peacefully.  It  is  not  asking  for  recogni- 
tion as  yet.  The  employer  fires  key  union  people  or  he  institutes  a  wage  cut.  The 
union  in  self-protection  seeks  to  prevent  the  wage  cut  or  the  unfair  discharge. 
Since  the  employer  is  not  required  by  the  National  Labor  Relations  Act  to  recog- 
nize the  union,  the  proposed  bill  makes  it  imposible  and  a  crime  for  the  union 
and  the  employees  to  protect  themselves. 
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Suppose  the  majority  representation  of  the  employees  by  the  union  is  clear; 
nay,  the  union  concededly  represents  all  of  the  employees.  The  employer,  for 
purposes  of  delay,  may  raise  technical  questions  concerning  the  inclusions  or 
exclusions  from  the  bargaining  unit.  He  is  then  not  required  to  recognize  the 
union.  He  may  drag  this  out  for  months.  He  may  fire  workers.  He  may  refuse 
to  deal  with  the  union.  And  the  union's  as  well  as  the  employees*  hands  would 
be  tied  on  penalty  of  subjecting  themselves  to  criminal  action. 

This,  as  well  as  the  other  provisions  of  this  antilabor  bill,  is  a  vicious  invasion 
of  the  fundamental  rights  of  labor  and  an  invitation  to  chaos  instead  of  peace. 

We  have  discussed  the  Ball-Taft-Smith  bill  in  detail  as  the  most  glaring  and 
flagrant  example  of  the  pending  antilabor  legislation. 

There  are  innumerable  other  such  bills  that  follow  the  same  intemperate  and 
irrational  pattern.  A  few  concluding  remarks  on  these  bills  according  to  subject 
will  suffice  to  record  our  general  views. 

PROHIBITING    NATIONAL   LABOR   UNIONS BALL    BILL    S.     133 

This  bill  seeks  to  amend  the  National  Labor  Relations  Act  and  make  it  unlawful 
for  any  common  action  or  consultation  by  the  employees  of  any  two  employers  in 
the  same  industry  unless  these  employers  are  located  within  100  miles  of  each 
other. 

Under  the  battle  cry  of  "eliminate  labor  monopoly"  this  bill  actually  propposes 
to  outlaw  national  unions  and  slice  up  the  labor  movement  into  small,  separate 
units,  each  unit  being  too  weak  to  deal  on  an  equal  footing  with  their  employers. 

Completely  ignoring  the  fact  that  it  is  industry  which  is  greatly  concentrated 
as  never  before,  this  bill  blandly  points  at  labor  unions  as  perpetrators  of 
monopoly  practices.  Should  labor  unions  be  restricted  if  250  of  the  largest 
corporations  of  the  United  States  now  control  about  two-thirds  of  all  the  manu- 
facturing facilities?  In  the  face  of  the  gigantic  concentration  of  economic 
assets  and  resources  in  the  control  of  a  few  corporations,  this  is  a  machievellian 
proposal  to  battle  not  the  monopoly  corporate  set-ups  and  cartels  but  the  trade- 
unions. 

What  have  industry-wide  negotiations  accomplished  that  national  unions 
should  be  outlawed?  They  have  helped  standardize  wages  and  working  condi- 
tions; they  have  prevented  labor  unrest  and  chaos;  they  have  shown  that  the 
efficiency  of  management  rather  than  wage  cutting  is  the  important  factor  in 
competition. 

Here  again  the  clock  of  history  is  being  turned  back  to  create  weak  and 
servile  labor  unions. 

OUTLAWING  UNION  SECURITY 

The  Ball  bill  (S.  105)  is  the  leading  proposal  to  adopt  such  an  open-shop  law. 

All  forms  of  union  security  contracts  are  thus  made  illegal  and  unenforceable. 
Fines  and  criminal  penalties  are  provided. 

Today,  approximately  10,000,000  workers  enjoy  the  benefits  of  union  security 
conrtactS.  Such  contracts  prevail  in  the  furniture  industry  as  well  as  steel, 
clothing,  fur,  rubber,  printing,  maritime,  electrical  manufacturing,  textile,  etc. 

The  closed  shop  is  a  solvent  of  disunity  and  factionalism.  It  has  actually  pro- 
moted peace,  harmony,  mutual  respect,  cooperation,  and  reciprocal  esteem  and 
obligation. 

A  study,  "The  Closed  Shop,"  by  Father  Jerome  L.  Toner,  formerly  of  Catholic 
University,  draws  the  following  instructive  conclusions  with  respect  to  the 
benefits  of  closed-shop  contracts: 

"1.  Labor  relations  are  considerably  smoother  as  a  result  of  the  closed  shop. 

"2.  Trade  unions  have  demonstrated  genuine  responsibility  under  closed  shop 
contracts,  and  have  contributed  substantially  to  the  improvement  of  production. 

"3.  The  closed  shop  will  probably  be  the  rule  rather  than  the  exception 
within  the  next  decade." 

Opposition  to  the  closed  shop  is  invariably  the  position  of  the  employer  un- 
reconciled to  the  rights  of  labor.  Such  an  employer  relishes  even  to  his  own 
temporary  detriment  the  frictions  and  squabbles  of  nonunion  employees  or  rival 
employees  in  his  plant. 

In  our  experience,  employers  who  have  welcomed  industrial  peace  have 
favored  closed  shops  and  acknowledged  the  value  of  union  security  to  the  main- 
tenance of  peace,  harmony,  and  productive  efficiency. 

To  ban  union  security,  as  generally  acknowledged  during  the  war,  would 
precipitate  a  whirlwind  of  industrial  storm  and  strife. 
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Moreover,  this  is  another  attempt  to  legislate  in  Ihe  realm  of  collective  bar- 
gaining which  is  the  free  and  democratic  source  of  union  security. 

AMENDING   THE   NATIONAL   LABOK    RELATIONS    ACT 

A  job  has  already  been  done  on  the  National  Labor  Relations  Act  by  inadequate 
appropriations  from  Congress.  This  has  resulted  in  slowing  up  the  procedures  of 
the  Board  to  a  disturbing  degree.  Employers  arc  already  taking  advantage  of 
this  handicap  of  the  Board.  In  (his  way  the  Board's  functions  are  nullified 
and  a  union's  reliance  on  the  peaceful  procedures  of  ihe  Board  are  too  often 
rewarded  with  defeat  of  union  organization. 

What  is  needed  is  adequate  appropriations  to  implement  the  administration 
of  the  act  and  not  amendments  to  whittle  down  the  protection  of  labor.  In  the 
previous  discussion  we  have  indicated  some  of  the  ways  in  which  it  is  proposed 
to  water  down  and  limit  the  National  Labor  Relations  Act. 

The  main  direct  bill  to  amend  the  Wagner  Act  is  also  a  creature  of  Senator 
Ball's  invention  (S.  360). 

It  is  proposed  to  wipe  out  the  present  act  and  adopt  a  new  one.  Among  the 
changes  proposed  are: 

1.  To  deprive  employees  on  strike  of  status  as  employees  as  soon  as  an 
employer  offers  reinstatement.  This  is  a  strike-breaking  provision.  Under  the 
present  law  an  economic  striker  (for  wage  increases  and  the  like)  retains  his 
status  as  an  employee  until  he  is  actually  replaced  by  another  employee;  an 
unfair  labor  practice  striker  is  entitled  to  reinstatement  regardless  of  replace- 
ment. This  change  in  the  law  would  even  make  unfair  labor  practice  strikes 
illegal.  No  better  encouragement  to  the  commission  of  unfair  labor  practices 
by  employers  could  be  provided. 

2.  To  write  into  the  act  a  provision  that  interference,  restraint,  and  coercion 
by  unions  constitute  unfair  labor  practices.  Such  a  provision  has  been  rejected 
many  times  in  the  past.  It  would  turn  the  Board  into  a  police  court.  Em- 
ployers would  have  a  broad  avenue  of  escape  by  trumping  up  unfair  labor  prac- 
tice charges  against  unions.  The  Board  would  be  sidetracked  from  its  basic 
function. 

3.  Redefines  employer's  duty  to  bargain  as  merely  "to  meet  at  reasonable 
times  to  confer."  Slim  as  the  employer's  obligation  was  before,  at  least  there 
were  some  guides  concerning  bona  fides.  Now  an  employer  would  be  merely 
required  to  "meet."  As  long  as  an  employer  is  prepared  to  kill  time  he  meets 
the  test.  He  need  not  make  a  single  counter-proposal  even.  This  is  a  mockery 
of  collective  bargaining. 

4.  The  freedom  of  speech  of  employers  is  thrown  wide  open  regardless  of  past 
or  present  unfair  labor  practices.  The  economic  voice  of  the  employer  can  be 
used  without  let  or  hindrance  to  terrorize  his  workers. 

5.  Section  8  (3)  of  the  Wagner  Act  is  eliminated,  thus  destroying  the  sanction 
of  the  closed  shop  where  the  union  represents  a  majority.  We  have  discussed 
the  dire  effects  of  this  proposal  to  destroy  union  security. 

6.  It  gives  employers  the  right  to  bargain  on  grievances  with  individual  em- 
ployees without  the  union.  This  is  a  dangerous  threat  to  union  stability  and 
contract  performance. 

7.  It  provides  a  whole  new  set  of  rules  for  grouping  of  employees  designed 
to  break  down  bargaining  units  along  the  narrow  craft  lines.  Such  a  process 
would  lead  to  anarchy. 

8.  Employers  are  permitted  to  file  election  petitions.  A  petition  so  filed  before 
organization  is  matured  would  effectively  kill  the  organization.  Employees 
who  wish  to  unseat  an  organization  are  also  permitted  to  file  such  petitions. 
This  really  puts  a  premium  on  the  destruction  of  self -organization. 

9.  Company-dominated  unions  are  permitted  to  go  on  the  ballot.  This  pro- 
vision alone  would  make  a  shambles  of  the  whole  act. 

10.  Finally,  "any  person  aggrieved"  by  a  Labor  Board  certification  can  go 
directly  to  the  courts  to  challenge  it.  If  this  section  alone  was  passed  it  would 
be  possible  to  hold  up  collective  bargaining  for  months  if  not  years  while  cases 
took  their  slow  course  through  appeals  to  test  the  validity  of  certifications. 
This  was  recognized  when  the  act  was  first  passed  and  such  court  review  was 
rejected  then  and  since  then.  Today  certifications  are  only  reviewable  in  courts 
in  an  unfair  labor  practice  proceeding.  There  is  no  reason  for  a  change  except 
to  destroy  the  act. 

We,  of  the  United  Furniture  Workers  of  America  stand  firmly  against  the 
passage  of  any  and  all  the  pending  antilabor  legislation.    No  matter  how  pious 
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and  Lbocuous  the  phraseology  of  these  bills,  their  purpose,  intent  and  effect  are 
of  one  theme,  "Smash  Labor."  These  bills  drip  with  hatred  toward  the  labor 
movement  and  silently  calculate  the  profits  which  industry  will  garner  at  the 
expense  -of  the  millions  of  American  workers  who  will  be  rendered  defenseless 
by  the  barrage  of  any  one  of  these  bills. 

What  is  needed  today  is  not  antilabor  legislation,  but  the  reinvigoration  of 
the  collective  bargaining  process;  a  fresh  recognition  that  the  organizations 
of  labor  me  an  integral  part  of  our  democratic  system  without  which  it  cannot 
breathe;  a  renewed  recognition  that  the  fundamental  laws  of  labor's  rights  such 
as  the  Wagner  Act,  Norris-LaGuardia  Act,  and  the  Fair  Labor  Standards  Act 
are  a  minimum  guarantee  and  protection  of  the  rights  of  our  millions  of  work- 
ing people  against  the  huge  power  and  concentration  of  our  monopolized  indus- 
tries and  the  reassertion  of  faith  in  our  ability  as  the  first  democracy  in  history 
to  work  out  our  problems  in  the  free  market  of  discussion  and  give  and  take 
instead  of  the  enslaved  market  of  legislative  restriction  and  terror. 


Letter  from  Peppebidge  Farm,  Inc.,  Nokwalk,  Conn. 

March  3,  1947. 
Senator  Brien  McMahon, 

Senate  Office  Building,  Washington,  D.  C. 
Dear  Senator  McMahon  :  Enclosed  is  a  copy  of  a  letter  which  we  have  written 
to  Congressman  Lodge.     If  you  will  kindly  read  it,  you  will  see  what  our  par- 
ticular present  problem  is. 

We  would  be  very  grateful  if  you  would  use  this  letter,  perhaps  by  giving  it 
or  a  copy  to  the  Senate  Committee  on  Labor,  to  the  end  that  something  may  be 
done  to  prevent  our  product  being  eliminated  from  the  Washington  market. 

Our  attorney  tells  us  that  the  Washington  union  may  do  legally  what  they  are 
doing  and  threatening  to  do  further.     So,  in  the  interests  of  everyone  as  well  as 
ourselves,  it  would  seem  that  something  ought  to  be  done  about  it. 
With  very  kind  regards,  I  am, 
Sincerely  yours, 

Henry  A.  Rudkin. 

February  27,  1947. 
Congressman  John  Davis  Lodge, 

House  Office  Building,  Washington.,  D.  C. 

My  Dear  Congressman  Lodge:  I  have  been  reading  with  much  interest  the 
newspaper  accounts  of  hearings  now  being  conducted  by  committees  of  the  Con- 
gress with  respect  to  possible  new  laws  or  amendments  to  existing  laws  which 
may  be  advisable  in  the  public  interest  in  order  to  prevent  or  at  least  hold  within 
reasonable  bounds  some  of  the  abuses  which  labor  unions  have  recently  made  of 
the  extraordinary  powers  and  freedoms  from  control  with  which  they  have  been 
increasingly  favored  during  the  past  dozen  years. 

Knowing  of  your  interest  in  this  subject,  I  would  like  to  place  before  you  an 
account  of  the  action. now  being  taken  by  the  Bakery  Salesmen's  Local  Union 
No.  33,  affiliated  with  the  International  Brotherhood  of  Teamsters,  of  Washing- 
ton, D.  C,  which  is  interfering  with  the  marketing  of  my  Pepperidge  Farm  bread 
in  Washington  and  which,  based  on  my  past  experience  with  a  similar  situation 
in  1039-40,  may  well  force  my  product  out  of  Washington  altogether. 

In  order  to  preserve  certain  qualities  of  texture  and  flavor  which  are  largely 
destroyed  by  machine  methods  of  breadmaking,  my  bread  is  made  by  hand.  My 
output  is  50  pounds  of  bread  per  worker  per  hour,  compared  with  at  least  100 
pounds  per  worker  per  hour  in  bakeries  using  machine  methods.  My  method 
obviously  creates  more  jobs  for  more  people.  For  this  reason,  coupled  with  the 
fact  that  I  use  only  the  highest  quality  and  most  expensive  ingredients,  my  bread 
retails  at  29  cents  per  loaf.  It  is  in  considerable  demand  among  discriminating 
buyers  in  Washington  and  elsewhere. 

My  business  was  begun  in  a  very  small  way  on  my  own  farm  in  Fairfield,  Conn.. 
about  10  years  ago.  I  employed  a  few  local  women,  who  have  continued  with  me 
to  date.  The  business  has  gradually  grown,  and  additional  local  people  have  been 
added  as  needed  until  I  now  employ  approximately  150  people  and  produce  almost 
150,000  loaves  of  bread  per  week.  My  business  is  now  located  in  Norwalk,  Conn., 
but  it  is  still  a  relatively  small  business  and,  so  far  as  I  know,  has  never  been 
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visited  by  any  union  organizer.  I  am  not  a  very  important  factor  in  the  bread 
industry. 

My  bread  is  distributed  in  numerous  cities  throughout  the  northeastern  part 
of  the  United  States.  In  Washington  it  is  distributed  by  direct  shipments  to 
65  retail  stores.  Shipment  is  made  from  Norwalk  by  Railway  Express,  which 
delivers  the  bread  directly  to  the  stores  in  Washington  to  which  it  is  consigned. 
Recently  I  have  received  word  from  four  of  these  stores  that  representatives  of 
the  Bakery  Salesmen's  (Driver's)  Union,  Local  Union  No.  33,  have  informed  them 
that  they  must  cease  selling  my  Pepperidge  Farm  Bread  because  it  is  not  made 
in  a  union  shop.  Having  had  experience  with  this  sort  of  trouble  once  before 
(1939—40),  three  of  these  stores  immediately  canceled  their  business  with  me 
and  the  other  has  informed  me  that  it  may  be  forced  to  do  so.  The  four  stores 
in  question  are — 

1.  The  Shoreham  Market,  2618  Connecticut  Avenue. 

2.  The  Clover  Market,  501  Connecticut  Avenue. 

3.  The  Cleveland  Park  Food  Store,  3311  Connecticut  Avenue. 

4.  Connecticut  Market,  Inc.,  2621  Connecticut  Avenue. 

This  is  evidently  the  beginning  of  a  new  union  policy,  and  I  anticipate  that  it  is 
only  a  question  of  time  before  similar  demands  are  made  by  the  union  upon  ail 
of  my  Washington  retail  outlets. 

I  understand  that  similar  action  has  also  been  taken  by  the  same  union  with 
respect  to  Arnold's  Brick-Oven  Bread,  which  is  made  in  a  union  shop.  Thus,  the 
real  issue  is  evidently  not  whether  or  not  the  product  is  made  in  a  union  or  non- 
union shop.  In  fact,  the  union  has  admitted  that  its  real  complaint  is  that  my 
Pepperidge  Farm  Bread  (as  well  as  Arnold's  Brick-Oven  Bread)  is  delivered 
directly  to  the  retail  stores  by  Railway  Express  and  is  not  being  delivered  to  the 
stores  by  the  drivers  of  the  Bakery  Salesmen's  Union.  Since  the  Railway 
Express  employs  only  union  drivers,  the  matter  obviously  contains  dangerous 
elements  of  iurisdictional  strife. 

Railway  Express  makes  the  necessary  deliveries  efficiently  and  in  a  manner 
entirely  satisfactory  to  both  the  retail  stores  and  to  me.  It  renders  this  service 
without  any  extra  charge,  i.  e.,  there  would  be  no  reduction  in  the  shipping 
charges  of  Railway  Express  if  the  bread  were  picked  up  by  the  union  bakery 
salesmen  (drivers)  at  a  central  point  and  then  distributed  to  the  retailers  by 
them.  However,  if  that  were  done,  I  would  obviously  be  forced  to  pay  addi- 
tionally for  that  unnecessary  service — perhaps  as  much  as  2  to  2%  cents  per  loaf, 
which  is  pure  economic  nonsense. 

I  have  little  doubt  that  the  union  is  in  a  position  to  enforce  its  demands  in  view 
of  my  experience  with  a  somewhat  similar  situation  in  1939-40.  At  that  time, 
both  the  bakers'  union  (Local  Union  No.  118.  Bakery  and  Confectionery  Work- 
ers International  Union  of  America  and  the  Bakery  Salesmen's  Union,  L.  U.  No. 
33),  attempted  to  force  Washington  retailers  to  cease  handling  bakery  products 
not  baked  in  Washington,  whether  or  not  union  made.  The  bakers'  union  pick- 
eted those  retailers  who  refused  to  comply  with  the  union  demands.  Some  re- 
tailers were  willing  to  carry  my  bread  in  spite  of  the  picketing  but  were  eventu- 
ally forced  to  succumb  when  the  drivers  of  the  local  teamster's  union,  acting  in 
sympathy,  refused  to  cross  the  picket  lines,  thereby  cutting  off  all  other  grocery 
supplies  from  the  noncomplying  retailers.  I  was  forced  to  cease  marketing  my 
bread  in  Washington  altogether  at  that  time.  At  a  later  date  I  again  entered 
the  Washington  market  and  did  not  again  encounter  serious  opposition  until  the 
present  difficulty  arose. 

As  happened  in  1939-40,  the  salesmen's  (driver's)  union  can  undoubtedly  again 
enforce  its  boycott  against  my  bread  by  setting  up  picket  lines  which  other  union 
drivers  and  delivery  men  will  refuse  to  cross,  thereby  again  cutting  off  all  other 
supplies  from  any  retailer  who  continues  to  sell  my  bread.  This  sort  of  thing 
amounts  to  a  secondary  boycott  of  a  nature  which  should  be  beyond  the'pale  of 
the  law.  It  is  clearly  a  combination  in  restraint  of  trade  for  reasons  which  are 
economically  unsound  and  contrary  to  the  public  interest.  The  implications  of 
such  an  abuse  of  power  are  far  reaching. 

I  believe  that  knowledge  of  this  situation  would  be  of  interest  in  the  present 
investigation  into  the  whole  field  of  labor  union  activity.  I  have  been  informed 
that  the  antitrust  laws  have  been  held  not  to  apply  to  labor  unions.  Perhaps 
the  time  has  come  for  the  Congress  to  review  the  situation  with  respect  to  the 
fairness  of  this  rule  as  it  applies  to  small  businesses  which  may  be  overwhelmed 
by  powerful  unions  acting  in  a  manner  which  is  clearly  in  restraint  of  trade. 
Certainly,  no  groun  of  Washington  bakeries  could  legally  band  together  to  limit 
the  bread  sold  in  Washington  to  that  baked  by  them.     By  what  devious  reason- 
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ing  are  their  employees  permitted  to  band  together  to  achieve  an  end  by  means 
that  would  be  illegal  in  the  hands  of  the  employers?  Is  it  any  less  in  the  public 
interest  that  the  people  of  Washington  cannot  buy  niy  bread  because  the  unions 
say  "no"  than  it  would  be  if  the  local  bakeries  should  decide  to  eliminate  my 
product  from  competition  in  the  local  market? 

I  think  that  the  matter  is  of  sufficient  importance  to  the  bread-consuming  pub- 
lic of  Washington  to  warrant  bringing  it  to  the  attention  of  the  congressional 
committee  in  charge  of  the  administration  of  the  government  of  the  District  of 
Columbia,  and  I  would  appreciate  it  greatly  if  you  would  bring  it  to  the  atten- 
tion of  that  committee.  It  might  also  be  of  interest  to  the  Department  of 
Justice. 

In  addition,  I  think  that  the  nature  of  the  whole  matter  is  such  that  it  should 
be  brought  to  the  attention  of  the  various  congressional  committees  on  labor  as 
typical  of  the  kind  of  thing  that  should  be  restricted  by  law  within  some  reason- 
able bounds.  This  certainly  is  not  the  type  of  action  for  which  unions  were  or- 
gairzed.     It  has  no  relation  to  wages  or  hours  or  working  conditions. 

With  appreciation  for  any  assistance  that  you  can  give  me  to  afford  relief 
from  this  oppressive  situation,  I  am, 
Very  cordially  yours, 

MARGARET    RUDKIN. 


Lettter  of  Gwilym  A.  Price,  President,  Westinghouse  Electric  Corp. 

Westinghouse  Electric  Corp., 
Pittsburgh  30,  Pa.,  March  7,  1947. 
The  Honorable  Robert  A.  Taft, 

Chairman-,  United  States  Senate  Committee  on  Labor  and  Public  Welfare, 
Washington,  D.  C. 
Dear  Sir  :  The  testimony  of  James  J.  Matles  before  your  committee  on  Feb- 
ruary 27,  1C47.  having  to  do  with  certain  matters  recited  to  the  strike  conducted 
by  the  United  Electrical  Radio  and  Machine  Workers  of  America  (CIO)  against 
Westinghouse  Electric  Corp.,  has  come  to  cur  attention.  There  are  a  number 
of  misleading  and  incorrect  statements  in  this  testimony  and  we  feel,  in  fairness 
to  ourselves  and  the  committee,  that  certain  facts  set  forth  herein  should  be 
brought  to  your  attention. 

1.  Mr.  Matles  referred  to  the  withdrawal  of  Messrs.  William  Davis  and  Arthur 
Meyer  as  mediators.  In  taking  such  action,  the  mediators  made  a  report  to  the 
Secretary  of  Labor  which  was  inaccurate  in  several  important  respects.  I  am 
attaching  a  copy  of  a  letter  dated  March  30,  1946,  from  Mr.  Gwilym  A.  Price, 
president  of  the  corporation,  to  the  Secretary  of  Labor,  in  which  such  inaccuracies 
were  pointed  out. 

2.  Mr.  Matles  testified  as  follows :  "We  have  evidence  that  as  early  as  1944 
the  company,  while  our  people  were  still  working  on  war  production,  had  drawn 
up  their  proposals  or  their  ideas  of  what  the  collective-bargaining  contract  shall 
be  after  the  war.  No  sooner  than  VJ-day  came  along  they  presented  us  with  a 
package  to  wipe  out  the  collective-bargaining  agreement." 

The  foregoing  testimony  is  wholly  incorrect.  No  proposed  changes  in  the 
national  agreement  between  the  United  Electrical,  Radio,  and  Machine  Work- 
ers of  America  and  Westinghouse  were  drawn  up  or  presented  to  the  union 
for  consideration  until  after  the  union's  flat  demand  of  an  increase  of  $2  per 
day  to  all  employees  represented  by  it.  The  proposals  that  were  presented,  on 
November  12  and  13,  1945,  did  not,  in  any  sense,  "wipe  out  the  collective-bar- 
gaining agreement,"  but  covered  only  such  matters  as  the  corporation  felt 
should  be  corrected  as  a  part  of  the  reconversion  of  the  corporation's  opera- 
tions from  a  wartime  to  a  peacetime  basis. 

3.  Mr.  Matles  further  testified  as  follows : 

"Let  me  give  you  an  idea  of  what  happened  in  194(5.  Westinghouse  made 
$20,000,000  net  profit  and  yet  the  Government  is  rebating  them  $54,000,000  as 
a  result  of  that  strike." 

This  is  absolutely  incorrect.  Westinghouse  sustained  an  operating  loss  of 
$59,768,997  in  1946.  After  giving  effect  to  the  tax  carry-back  of  $63,289,047, 
and  income  from  sources  other  than  operations,  the  corporation's  net  profit 
for  the  year  1946  was  $8,823,846. 

4.  Mr.  Matles  testified  that  Westinghouse  "did  not  offer  one  cent  for  9 
weeks  of  the  strike"  and  for  90  days  before  the  strike  "they  did  not  offer 
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a  cent."  The  fact  is  that  prior  to  the  strike,  on  October  29,  1945,  Westing- 
house  offered  to  sit  clown  each  month  with  the  union  for  a  6  months'  period 
to  discuss  the  question  of  a  pay  increase  in  the  light  of  developments  during 
such  period,  and  meanwhile  to  install  a  5% -day  week  wherever  it  could  be 
done,  with  time  and  a  half  payment,  as  required  by  law,  for  the  extra  hours 
in  excess  of  40  per  week.  This  would  have  increased  average  take-home  pay 
from  $49.20  per  week  to  $56.58  per  week,  or  15  percent.  At  the  same  time 
it  was  pointed  out  to  the  union  that  in  3  out  of  the  preceding  4  months  the 
corporation  had  operated  at  a  loss.  This  was  a  bona  fide  offer  and  was  re- 
jected by  the  union. 

5.  Mr.  Matles'  testimony  is  ambiguous  as  to  the  receipt  of  unemployment 
compensation  by  the  Westinghouse  strikers.  The  fact  is  that  such  strikers 
in  the  State  of  Pennsylvania  did  receive  unemployment  compensation  for  a 
part  of  the  period  during  which  they  were  on  strike. 

Two  extra  copies  of  this  letter  and  the  attachment  are  enclosed  for  your 
convenience. 

Respectfully  submitted, 

Westinghouse  Electric  Corp., 
By  Gwilym  R.  Price,  President. 

Westinghouse  Electric  Corp., 

Pittsburgh.  March  30,  W/6. 
The  Honorable  Lewis  B.  Sohwellenraoh, 

Secretary  of  Labor,  Washington,  D.  G. 

Dear  Mr.  Secretary  :  We  have  had  an  opportunity  to  study  the  report  of  the 
mediators  assigned  to  the  dispute  between  the  Westinghouse  Electric  Corp.  and 
the  CIO's  United  Electrical,  Radio,  and  Machine  Workers  of  America. 

We  ask  you  to  give  serious  and  thoughtful  consideration  to  Westinghouse's 
position  in  the  current  wage  dispute.  We  do  not  feel  that  management's  case 
was  presented  adequately  in  the  mediator's  report. 

Of  most  concern  to  management  was  the  failure  of  the  mediators  to  secure 
from  union  representatives  any  consideration  of  the  fact  that  Westinghouse 
already  paid  higher  wages  than  its  competitors  and  industry  in  general. 

We  believe  we  are  correct  in  our  understanding  that  the  real  interest  of  the 
Government  in  the  national  wage  problem  is  to  make  certain  that  industrial 
workers  receive  sufficiently  high  wages  to  maintain  high  standards  of  living  and 
to  offset  increased  costs  of  living. 

In  the  case  of  Westinghouse,  an  ISMrcent  raise  across  the  board  was  not  neces- 
sary to  accomplish  this  objective.  Earnings  of  Westinghouse  employees  kept  pace 
with  the  33  percent  rise  in  cost  of  living.  The  company  already  was  well  out  in 
front  in  wages,  and  the  wage  offer  we  made  during  mediation  would  keep  us 
out  in  front.  Moreover,  it  simply  is  not  possible  for  Westinghouse  to  pyramid 
on  top  of  already  higher  wages  an  18%-cent  across-the-board  increase. 

Nevertheless,  the  mediators'  position  was  that  Westinghouse  could  not  escape 
the  18%-cent  general  settlement.  This  was  most,  unfortunate  in  view  of  Presi- 
dent Truman's  public  statement  that  the  national  wage  increase  need  not  neces- 
sarily take  the  form  of  a  rigid  18%-cent  raise  outside  of  the  basic  steel  industry. 
It  is  even  unfair  in  view  of  the  fact  that,  in  many  cases,  an  18%-cent  increase 
failed  to  bring  wages  up  to  those  of  Westinghouse  before  our  company  offered 
an  increase. 

In  their  report  to  you  the  mediators  said,  in  part : 

"Meanwhile,  the  union's  demand  of  25  cents  an  hour  wage  increase  had  been 
compromised  in  both  the  General  Electric  strike  case  and  the  General  Motors' 
controversy  at  18%  cents  an  hour  and  in  the  RCA  controversy  at  17%  cents  an 
hour  and  six  paid  holidays. 

"These  compromises  within  the  electrical  industry  followed  the  general  wage 
pattern  reflected  in  industry-wide  settlement  in  other  mass  production  industries 
including  steel,  oil,  rubber,  and  automobiles,  all  of  which  were  settled  at  or  near 
18%  cents  an  hour  across  the  board." 

Permit  us  to  call  your  attention  to  the  wages  of  some  of  these  companies  in 
comparison  with  Westinghouse. 

General  Electric,  during  its  strike,  advertised  that  average  earnings  of  hourly 
paid  male  employees,  without  overtime,  were  $1.09  an  hour.  An  18V.  cent  raise 
would  bring  this  to  $1.27%. 

Average  wages  of  Westinghouse  hourly  paid  men,  without  overtime,  were  $1.32 
an  hour.     Our  wage  offer  would  bring  this  to  $1.46  an  hour. 
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We  understand  that  average  earnings  of  General  Electric's  hourly  paid  men  and 
women  combined  were  $1  and  hour  before  the  strike.  The  18%-cent  settlement 
would  bring  this  to  $1.18%. 

Average  hourly  earnings  of  Westinghouse  men  and  women  were  $1.21%.  Our 
otter  would  bring  this  to  $1.36i>. 

Newspapers  reported  a  prestrike  average  hourly  wage  rate  of  $1.12  for  Gen- 
eral Motors  auto  workers,  and  a  rate  of  $1.30%  after  an  18%-cent  increase.  This 
compares  with  Westinghouse  rate  of  $1.21  %  and  a  proposed  new  rate  of  $1.36'6. 

To  summarize: 


Company 

Old  rate 

New  rate 

$1.00 
1.12 
1.21H 

$1. 18^6 

l.  30^6 

1.366 

This  shows  tbat  the  Westinghouse  wage  offer  is  most  fair  to  its  employees, 
and  it  demonstrates  conclusively  that  there  is  no  sound  basis  for  the  mediator's 
conviction  that  Westinghouse  could  not  escape  paying  18%  cents  across  the 
board. 

The  mediator's  report  to  you  continued: 

•Though  the  company's  proposal  of  March  19  takes  the  form  of  an  18%-cent 
offer,  it  is  in  substance  neither  an  across-the-board  offer  nor  an  offer  of  18% 
cents  or  17%  cents  an  hour  in  any  of  the  classifications  to  which  it  applies." 

This  in  an  inaccuracy  that  we  must  correct.  An  across-the-board  raise  of 
17%  cents  per  hour  would  go  to  all  incentive  workers,'  55  percent  of  the  total 
hourly  paid  employees.  All  salaried  workers  would  receive  17%  cents  an 
hour.  Day  workers  would  receive  the  17%  cents  and  would  retain  an  average 
of  approximately  50  percent  of  the  December  1945  day-work  bonus  as  a  guar- 
anteed fixed  amount. 

The  mediators  pointed  out  that  the  Westinghouse  lamp  division,  containing 
approximately  1(1  percent  of  all  employees,  is  excluded  from  the  general  offer. 
The  mediators  neglected  to  state  that,  in  the  lamp  division  we  agreed  to  match 
the  wages  of  our  competitors  in  the  lamp  industry,  whose  rates  now  include  an 
18%-cent  raise. 

The   mediators'    report   said  : 

"The  company  proposes  to  deduct  1  cent  per  hour  from  the  18%  cents  offered 
and  to  use  the  equivalent  of  1  cent  per  hour  across  the  board  toward  the  elimi- 
nation of  discriminatory  sex  differentials.  The  National  War  Labor  Board, 
in  Case  111-17209-D,  had  recommended  the  elimination  of  such  differentials  in 
an  amount  exceeding  an  average  of  1  cent  an  hour  and  had  made  other  recom- 
mendations as  well." 

The  differentials  were  due,  with  good  reason,  to  the  fact  that,  where  they 
existed,  work  performed  by  women  required  less  skill,  and  more  assistance  in 
moving  and  handling  material,  and  the  fact  that  such  differentials  are  historical 
in  industry.  Nevertheless,  Westinghouse  agreed  to  add  1  cent  to  an  already 
liberal  wage  increase  as  a  fund  toward  equalization  of  men's  and  women's  rates. 
Since  20  to  25  percent  of  our  plant  employees  are  women,  this  would  mean  an 
additional  average  increase  of  4  to  5  cents  an  hour  for  women,  on  top  of  the 
17%-cent  across-the-board  offer. 

The  mediators  also  reported  : 

"The  company  proposes  to  eliminate  the  bonus  paid  to  day  workers  and  cal- 
culates that  this  elimination,  after  crediting  substitute  hourly  wage  allowances 
suggested  by  the  company,  involves  an  average  reduction  of  7%  cents  an  hour 
for  the  45  percent  of  its  hourly  employees  engaged  on  a  day-work  basis." 

On  the  contrary,  the  company's  proposal  will  mean  an  average  increase  of  10 
cents  an  hour  for  day  workers — not  an  average  reduction  of  7%  cents. 

The  day-workers'  bonus  was  increased  and  extended  company-wide  as  a  war- 
time measure  to  bring  earnings  of  day  workers  more  in  line  with  wartime  wages 
of  incentive  workers.  To  the  best  of  our  knowledge.  Westinghouse  is  the  only 
major  company  in  industry  and  the  only  company  in  the  electrical  industry 
paying  such  a  bonus.  Despite  the  ending  of  the  war,  Westinghouse  offered  to 
retain  approximately  50  percent  of  the  bonus  as  a  fixed  additional  payment  for 
day  v  orkers,  plus  a  17%-cent  across-the-board  increase. 
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The  mediators  also  reported  that  a  "substantial"  reduction  in  pay  of  incentive 
workers  will  result  from  the  company's  intention  to  eliminate  inequities  in  its 
incentive  system. 

The  mediators  exaggerate  the  effect  of  the  company's  proposal  to  restore  the 
incentive  system  to  a  sound  basis.  It  is  extremely  urgent  that  abuses  of  the 
incentive  system,  which  developed  during  the  war,  be  eliminated  if  Westinghouse 
is  to  compete  successfully  in  the  electrical  industry.  Our  proposal  would  only 
reduce  the  take-out  of  incentive  workers  to  the  extent  that  such  earnings  do  not 
represent  true  productive  effort.  On  the  other  hand,  the  company  places  no 
maximum  on  incentive  earnings  to  the  extent  that  they  represent  true  produc- 
tive output. 

The  mediators  failed  to  gain  recognition  of  these  facts  from  union  represent- 
atives and  instead  recommended  that  the  company  accede  to  union  demands 
that  an  18%-cent  across-the-board  increase  be  granted  and  that  other  terms  be 
left  to  negotiation  and  arbitration. 

The  mediators'  report  concludes  : 

"The  refusal  of  the  company  on  March  22  to  continue  negotiations  or  meet  with 
the  union  unless  its  wage  offer  was  accepted  in  full,  together  with  its  refusal 
to  extend  the  contract  for  a  reasonable  period  created  conditions  that  made 
mediation  impossible.  Accordingly,  the  mediators  withdrew  in  the  afternoon  of 
March  22  and  now  render  this  report  to  you." 

Management  did,  as  it  had  advised  the  mediators  and  the  union  on  March  6 
it  would  do,  refuse  to  submit  its  wage  offer  until  strikers  ceased  mass  picketing 
in  violation  of  a  court  order  at  our  Jersey  City  plant,  all  other  efforts  to  restore 
legal  picketing  having  failed.  After  its  final  proposal  was  submitted,  manage- 
ment took  the  position  that  the  money  portion  of  the  proposal  was  its  final  offer, 
and  that  there  was  no  reason  for  discussing  other  matters  unless  the  union  signi- 
fied its  acceptance  of  the  money  offer. 

The  mediators  were  advised  that  Westinghouse  did  not  expect  unconditional 
acceptance  of  the  offer,  it  being  understood  that  the  union  would  not  be  held 
to  any  acceptance  of  the  money  offer  unless  the  other  matters  were  also  settled. 
However,  as  long  as  the  union  flatly  rejected  anything  less  than  lS1/^  cents  across 
the  board,  there  was  no  purpose  in  discussing  the  other  points  in  dispute. 

Westinghouse  Electric  has  always  paid  as  high,  or  higher,  wages  than  the 
average  paid  in  the  communities  in  which  it  operates.  Westinghouse  intends  to 
continue  this  policy,  as  our  wage  offer  clearly  proves.  That  offer  is  the  best  we 
can  make  and  still  compete  successfully  with  others  in  our  industry. 

We  realize  that  this  letter  is  unduly  long,  but  we  know  that  you  want  to  have 
management's  side  of  the  case. 
Sincerely  yours, 

Gwilym  A.  Price,  President. 


Statement  ok  Printing  Industry  of  America.  Ino. 
Intro  D'Ttctton 

The  Printing  Industry  of  America,  Inc.,  is  the  oldest  and  largest  national 
trade  association  representing  the  letterpress  and  lithographic  printing  indus- 
try and  allied  graphic  arts  industries  in  the  United  States.  It  was  organized 
in  the  late  1880's  and  until  1045  was  known  as  the  United  Typothetae  of 
America.  Included  in  its  membership  are  3,164  firms  operating  letterpress 
and  lithographic  printing  plants,  with  an  annual  volume  of  business  amounting 
to  more  than  $500,000,000. 

Printing  Industry  of  America,  Inc.,  is  neither  an  open-shop  nor  a  closed- 
shop  association.  Among  its  membership  are  p^nts  operating  strictly  open 
shops,  strictly  closed  shops,  and  plants  operating  shops  with  only  certain 
departments  under  union  contracts. 

The  majority  of  the  members  of  the  Printing  Industry  of  America,  Inc.,  are 
also  organized  into  local  associations  which,  as  such,  are  affiliated  with  the 
national  organization.  -  Many  of  these  local  organizations  represent  their 
members  in  the  negotiation  of  contracts  with  the  several  unions  representing 
employees  in  the  letterpress  and  lithographic  printing  trades. 

The  Printing  Industry  of  America,  Inc.,  takes  absolutely  no  part  in  the 
actual  negotiation  of  labor  contracts.  Members  of  the  national  organization 
have,  however,  organized  an  open-shop  section  and  a  closed-shop  section  for 
the  purpose  of  assembling,  correlating,  and  disseminating  statistical  labor- 
relations  information  to  the  members  of  the  respective  sections. 
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The  letterpress  and  lithographic  printers  maintain  contractual  relations 
with  the  following  international  unions,  either  directly  or  through  their  local 
organizations  : 

International  Printing  Pressmen's  and  Assistants'  Union  of  North  Amer- 
ica   (AFL). 

International   Brotherhood  of  Bookbinders    (AFL). 
International    Typographical    Union    (AFL). 
International  Electrotypers  and  Stereotypers  Union  (AFL). 
International    Photo-Engravers   Union    of   North   America    (AFL). 
Amalgamated  Lithographers  of  America    (CIO). 
While   the   above   international    unions    dominate    the    industry,    it   must    be 
understood  that  in  their  local  organizations  they  are  broken  up  into  several 
groups,  each  of  which  negotiates  its  own  individual  contract. 

For  example,  in  the  District  of  Columbia,  the  International  Printing  Press- 
men and  Assistants'  Union  of  North  America  is  divided  into  three  separate 
groups : 

1.  Pressmen's  union. 

2.  Press  assistants'  union. 

3.  Commercial  workers'  union. 

The  International  Brotherhood  of  Bookbinders  is  divided  into  three  separate- 
groups  in  the  District  of  Columbia. 

1.  Men's  bindery  union. 

2.  Women's  bindery  union. 

3.  Bindery  workers'  union. 

The  International  Typographical  Union,  in  the  District  of  Columbia,  is 
divided  into : 

1.  The  local  typographical  union. 

2.  The  local  mailers'  union. 

In  some  cities,  such  as  New  York  and  Chicago,  the  local  break-down  of  the 
international  unions  is  on  an  even  more  elaborate  pattern. 

Negotiations  of  wages,  hours,  and  working  conditions  between  employers- 
and  employees  in  the  printing  trades  can  be  traced  back  to  as  early  as  1786, 
and  the  organization  of  printers  into  societies  commenced  as  early  as  1795,. 
with  Columbia,  Typographical  Union  No.  101,  in  Washington,  D.  C,  being  or- 
ganized in  1815  as  the  first  formal  union  in  any  trade  in  the  United  States. 

Thus,  the  negotiation  of  contracts  covering  wages,  hours,  and  working  con- 
ditions, in  the  printing  industry,  and  the  relation  of  management  to  organized 
labor,  is  neither  new  nor  novel,  but  is  founded  on  long  years  of  experience. 

Statement  of  Principles 

The  Printing  Industry  of  America,  Inc.,  does  not  believe  that  legislation  alone 
can  or  will  solve  the  present,  or  the  future  labor-relations  problem.  The  real 
solution  has  always,  and  must  always,  depend  upon  the  democratic  cooperation 
of  employer  and  employee,  operating  under  laws,  regulations,  and  rules  that  are 
equitably  fair  to  all  parties.  Neither  employer  nor  employee  should,  by  law, 
regulation,  or  rule,  be  given  any  advantage  or  prerogatives  not  available  to  the 
other. 

Based  on  90  years  or  more  of  collective-bargaining  experience,  it  is  our  opinion 
that  the  inequalities  of  the  Wagner  Act,  magnified  by  its  administrative  interpre- 
tation, are  substantialy  responsible  for  increasing  the  difficulties  of  collective 
bargaining  in  this  industry. 

We  do  not  advocate  that  the  rights  given  to  labor  under  the  Wagner  Act,  or 
any  other  act,  be  abandoned,  or  that  labor  generally  be  penalized  for  the  acts 
and  conduct  of  a  few  misguided  individuals.  We  do  submit  that  the  fundamental 
purpose  of  corrective  legislation  in  the  field  of  labor  relations  should  he  to  give 
to  employers,  and  their  representatives,  and  to  employees,  and  their  represen- 
tatives, equality  of  law,  equality  of  regulations,  and  equality  of  rules. 

We  stress  that  one  basic  principle :  "Equality  under  laws,  rules,  and  regula- 
tions." 

Legislation 

A  partial  amendment  of  the  National  Labor  Relations  Act  probably  will  not 
serve  to  correct  the  present  difficulties,  for  the  reason  that  this  act  was  written 
solely  and  exclusively  for  the  benefit  of  the  employee,  and  is  entirely  based  on 
the  following  findings  and  declaration  of  policy  : 

"Section  1.  The  denial  by  employers  of  the  right  of  employees  to  organize  and 
the  refusal  by  employers  to  accept  the  procedure  of  collective  bargaining,  lead 
97755— 47— pt.  4 34 
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to  strikes  and  other  forms  of  industrial  strife  or  unrest,  which  have  the  Intent 
or  the  necessary  effect  of  burdening  or  obstructing  Commerce  by  (a)  impairing 
the  efficiency,  safety,  or  operation  of  the  instrumentalities  of  commerce;  (b) 
occurring  in  the  current  of  commerce;  (c)  materially  affecting,  restraining,  or 
controlling  the  flow  of  raw  materials  or  manufactured  or  processed  goods  from 
or  into  the  channels  of  commerce,  or  the  prices  of  such  materials  or  goods  in 
commerce;  or  (d)  causing  diminution  of  employment  and  wages  in  such  volume 
as  substantially  to  impair  or  disrupt  the  market  for  goods  flowing  from  or  into 
the  channels  of  commerce. 

"The  inequality  of  bargaining  power  between  employees  who  do  not  possess  full 
freedom  of  association  or  actual  liberty  of  contract,  and  employers  who  are 
organized  in  the  corporate  or  other  forms  of  ownership  association  substantially 
burdens  and  affects  the  flow  of  commerce,  and  tends  to  aggravate  recurrent  busi- 
ness depressions,  by  depressing  wage  rates  and  the  purchasing  power  of  wage 
earners  in  industry  and  by  preventing  the  stabilization  of  competitive  wage  rates 
and  working  conditions  within  and  between  industries. 

"Experience  has  proved  that  protection  by  law  of  the  right  of  employees  to 
organize  and  bargain  collectively  safeguards  commerce  from  injury,  impair- 
ment, or  interruption,  and  promotes  the  flow  of  commerce  by  removing  certain 
recognized  sources  of  industrial  strife  and  unrest,  by  encouraging  practices  funda- 
mental to  the  friendly  adjustment  of  industrial  disputes  arising  out  of  differences 
as  to  wages,  hours,  or  other  working  conditions,  and  by  restoring  equality  of 
bargaining  power  between  employers  and  employees. 

"It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  the 
causes  of  certain  substantial  obstructions  to  the  free  flow  of  commerce  and  to 
mitigate  and  eliminate  these  obstructions  when  they  have  occurred  by  encourag- 
ing the  practice  and  procedure  of  collective  bargaining  and  by  protecting  the 
exercise  by  workers  of  full  freedom  of  association,  self-organization,  and  desig- 
nation of  representatives  of  their  own  choosing,  for  the  purpose  of  negotiating 
the  terms  and  conditions  of  their  employment  or  other  mutual  aid  or  protection." 

Experience  has  proved  that  the  unilateral  features  of  the  National  Labor  Rela- 
tions Act,  giving  employees  and  unions  rights,  privileges,  and  prerogatives  not 
available  to  employers,  and  restricting  and  curtailing  the  rights,  privileges,  and 
prerogatives  of  the  employer,  have  not  removed  "certain  recognized  sources  of 
industrial  strife  and  unrest,  by  encouraging  practices  fundamental  to  the  friendly 
adjustment  of  industrial  dispute  arising  out  of  differences  as  to  wages,  hours,  or 
other  working  conditions." 

Time  has  proved  that  this  unilateral  legislation  has,  while  attempting  to  cure 
one  illness,  precipitated  an  epidemic  of  ailments. 

We  believe  that  rules  are  necessary  to  regulate  the  conduct  and  relations  of 
employers  and  employees  in  the  organization  of  employees  and  the  negotiation 
of  labor  contracts,  but  we  submit  that  such  rules  should  apply  to  the  employee  and 
his  representative  as  well  as  the  employer. 

Using  the  National  Labor  Relations  Act  as  a  guide,  we  shall  suggest  amend- 
ments to  such  act,  based,  however,  on  the  assumption  that  the  whole  act  will  be 
revised  to  conform. 

Specific  Recommendations 

ia.  the  right  of  the  employer  to  organize 

Generally  speaking,  unions  in  the  letterpress  and  lithographic  printing  industry 
consent  to  bargain  with  groups  of  employers,  but  this  is  not  always  the  case  and 
the  lack  of  specific  legal  authorization  for  such  employe)*  organization  is  a  weak- 
ness in  the  employer's  position. 

Therefore,  the  law  should  affirmatively  state  that  the  employer  has  the  right 
To  organize  into  local  groups  for  collective-bargaining  purposes  and  should  enjoy 
the  same  protection  in  his  organization  rights  as  that  enjoyed  by  the  unions. 

The  law  should  specifically  state  that  it  is  an  unfair  practice  for  unions  to 
attempt  to  break  up  employer  organizations  by  going  to  individual  members  of 
employer  organizations  with  special  deals. 

It  should  be  declared  unfair  labor  practice  for  the  union  to  attempt  to  persuade 
or  coerce  an  employer  who  is  a  member  of  an  employer  organization  into  a 
separate  labor  agreement. 

Employers  should  be  authorized  by  law  to  employ  anyone  they  desire  to  act 
as  their  agent  in  collective  bargaining  and  union  refusal  to  bargain  with  such 
designated  agents  should  be  considered  an  unfair  labor  practice. 

It  should  be  declared  unfair  for  the  union  to  discriminate  against  any  employer 
who  takes  advantage  of  the  protection  afforded  by  such  statutes. 
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Section  7  of  the  National  Labor  Relations  Act  gives  employees  the  right  to 
organize  in  the  following  language: 

"Employees  shall  have  the  right  to  self-organization,  r<>  form,  join,  or  assist 
labor  organizations,  to  bargain  collectively  through  representatives  of  their  own 
choosing,  and  to  engage  in  concerted  activities,  for  the  purpose  of  collective  bar- 
gaining or  other  mutual  aid  or  protection." 

Section  8  of  the  National  Labor  Relations  Act  makes  any  employer  interfer- 
ence with  the  above  rights  an  unfair  labor  practice. 

Notwithstanding  the  long-recognized  right  of  an  employer  to  organize  and 
conduct  labor  negotiations  through  an  employer  association  or  other  repre- 
sentative of  his  own  choosing,  since  the  enactment  of  the  National  Labor  Rela- 
tions Act  certain  printing  trades-unions  have  from  time  to  time,  as  determined 
ay  a  matter  of  expediency  and  as  part  of  an  effort  to  coerce  and  intimidate 
"mployers,  refused  to  recognize  such  employer  associations  or  representatives 
is  the  bargaining  agents  of  the  employers. 

As  typical  examples  of  such  conduct  we  submit  the  following  incidents: 

1.  Copy  of  letter  from  Chicago  Typographical  Union  to  employers'  association, 
submitted  during  negotiations  :     . 

December  1,  1946. 
Mr.  C.  L.  MacKinnon, 

General  Manager,  the  Franklin  Association  of  Chicago, 

Chicago,  III. 

Dkar  Me.  MacKinnon  :  The  proposal  of  the  Franklin  Association  was  sub- 
mitted to  a  special  meeting  of  the  union  held  Sunday,  December  1.    In  accordance 
with  the  provisions  of  the  bylaws  of  the  International  Typographical  Union  the 
vote  was  taken  by  secret  ballot.     The  proposal  was  overwhelmingly  rejected. 
The  union  further  ordered  all  relations  with  the  Franklin  Association  severed. 
Please  accept  this  as  official  notice  of  such  action. 
This  is  not  a  strike  notice. 
Cordially  yours, 

Thomas  Canty,  President. 

2.  Copy  of  telegram  from  president  of  International  Typographical  Union  to 
employers'  association,  received  during  negotiations: 

C.  L.  MacKinnon, 

Franklin  Association,  Chicago,  III. 
Since  the  Chicago  Typographical  Union,  No.  16,  has  severed  all  relations  with 
your  association  this  office  is  unable  to  discuss  union  business  with  you. 

Woodruff  Randolph,  President. 

3.  Copy  of  telegram  sent  to  individual  employers,  during  group  negotiations, 
by  local  No.  1  of  the  Amalgamated  Lithographers  of  America,  New  York  City, 
urging  employers  to  break  away  from  their  association  and  sign  individual 
agreements : 

Local  No.  1  regrets  that  all  of  its  conciliatory  efforts  to  reach  a  satisfactory 
arrangement  with  the  employers'  committee  have  failed.  Local  No.  1  reduced 
its  original  demands  drastically  in  order  to  test  the  good  faith  of  the  employers' 
committee.  They  questioned  our  legal  right  to  raise  the  issue  of  a  welfare  and 
pension  plan  at  this  time.  While  their  position  is  absurd,  we  even  offered  to 
arbitrate  this  question.  They  refused.  Finally  we  offered  to  take  a  wage  in- 
crease for  every  worker  of  $7  a  week  plus  4  percent  of  his  weekly  pay  roll.  This 
amounts  to  an  average  increase  of  15  percent  but  is  arranged  to  help  out  the 
lower-paid  workers  who  have  suffered  much  from  the  rise  in  living  costs.  The 
employers  refused  this  offer. 

Local  No.  1  now  realized  that  the  employers'  committee  want  a  strike.  They 
don't  want  to  reach  a  settlement.  Therefore,  local  No.  1  will  now  settle  individ- 
ually with  any  company  on  the  basis  of  $7  per  week  per  employee  plus  6  percent 
of  weekly  pay  roll.  The  increase  from  4  to  6  percent  is  due  to  the  greater  cost 
of  operating  our  pension  plan  with  taxable  wages  and  without  the  assistance 
of  the  employers. 

The  employers  committee's  position  is  obstinate  to  the  point  of  making  you 
pay  more  money  just  to  prevent  local  No.  1  from  instituting  the  most  forward 
constructive  measure  in  lithographic  history.  We  are  determined  to  make  this 
industry  a  better  industry,  with  or  without  the  help  of  the  Metropolitan  Litho- 
graphers' Association. 
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Please  advise  us  immediately  if  you  wish  to  adjust  this  matter  individually 
for  your  plant. 

We  asked  the  employers  to  share  in  the  administration  of  this  fund  which 
would  be  invested  largely  in  sound  insurance  policies. 

John  Blackburn, 
President,  Local  No.  1,  A.  L.  of  A. 

4.  Letter  from  Detroit  Mailers'  Union  to  Employers  and  Employers'  Asso- 
ciation. 

Detroit  Mailers'  Union  No.  40  - 

January  5,  1947. 

American  Publishing  Co., 
Detroit  Post  Printing  Co., 
Michigan  Rotary  Printing  Co., 
Safran  Printing  Co., 
Unique  Press,  Inc.,  and 
Mr.  C.  C.  Means, 

Secretary,  Rotary  Newspaper  Employers  Division, 
Graphic  Arts  Association  of  Michigan. 

Gentlemen  :  This  will  advise  you  that  at  the  January  regular  meeting  of 
Detroit  Mailers'  Union  No.  40  held  on  the  above  date,  by  overwhelming  vote  of 
the  membership  in  a  secret  ballot,  the  union  rejected  the  rotary  newspaper 
emp'oyers'  proposal  on  wages  and  working  conditions  to  be  incorporated  into  a 
new  contract  to  succeed  the  wage  scale  and  agreement  for  commercial  shops 
which  expired  October  31,  1946. 

Although  negotiations  have  been  conducted  for  a  period  of  nearly  3  months, 
the  rotary  newspaper  employers  show  no  indication  of  making  a  realistic  ap- 
proach towards  settlement  of  a  contract  but  instead  appear  bent  on  disturbing 
the  long  existing  wage  differentials  for  mailers  in  the  commercial  field  over  the 
newspaper  wage  scale. 

The  union's  wage  scale  committee  has  been  instructed  by  the  union  to  meet 
with  commercial  employers  on  an  individual  basis  and  thereby  seek  settlement 
of  a  new  agreement. 

Your  attention  is  directed  to  the  fact  that  the  rotary  newspaper  employers 
do  not  employ  a  majority  of  the  mailers  in  the  commercial  field,  and  it  further 
appears  that  your  committee  does  not  represent  the  remainder  of  the  employers 
of  mailers  in  the  commercial  field. 
Sincerely  yours, 

(Signed)     Max  Burns,  President. 

The  National  Labor  Relations  Board  has  consistently  held  that  objection  to 
the  employees'  choice  of  representation  affords  no  justification  for  the  employer's 
refusal  to  bargain  with  such  representatives.  The  Board  has  held  this  matter 
is  one  for  the  consideration  of  the  employees  only,  and  is  not  subject  to  inter- 
ference by  the  employer.  New  Era  Die  Co.  (1940)  19  NLRB  227 ;  Lineman  Power 
and  Equipment  Co.  (1939)  11  NLRB  869;  Piqua  Mvnising  Wood  Products  Co. 
(1938)  7  NLRB  7S2 ;  War  field  Co.  (1938)  6  NLRB  58). 

But  where  the  question  of  the  employer's  representatives  was  under  considera- 
tion, the  National  Labor  Relations  Board  took  the  opposite  view  and  ordered 
an  employer  to  cease  and  desist  from  using  the  services  of  a  certain  individual. 
On  appeal  to  the  United  States  Circuit  Court  of  Appeals,  Second  Circuit,  the 
court  reversed  the  Board  and  held  that  it  is  without  power  to  say  what  person 
may  conduct  the  negotiations  on  behalf  of  the  employer  (N.  L.  R.  B.  v.  Hop  wood 
Rctimiing  Company  (1938)  98  Fed.  2d)  97.) 

We  submit  that,  since  the  unions  fail  to  recognize  the  employers'  right  to 
freely  chose  their  bargaining  representatives,  such  right  should  be  clearly 
established  by  law. 

Suggested  Remedial  Legislation  to  Protect  Employers'  Right  to  Organize 
and  Select  Representatives  for  Collective- Bargaining  Purposes 

While  it  is  submitted  that  employers  have  the  inalienable  right  to  organize 
into  associations  and  select  their  own  bargaining  representatives,  in  an  effort 
to  prevent  further  disputes  in  connection  with  this  subject,  it  is  suggested  that 
the  provisions  of  secton  7  of  the  National  Labor  Relations  Act  be  extended  to 
the  employers  in,  perhaps,  the  following  manner,  which  is  a  revision  of  section  7: 

"Employees  shall  have  the  right  to  self-organization,  to  form,  join,  or  assist 
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labor  organizations;  Employers  shall  have  the  right  to  self-organiation,  to  form, 
join,  or  assist  trade  organiationa ;  to  bargain  collectively  through  representatives 
of  their  own  choosing,  and  to  engage  in  concerted  activities,  for  the  purpose  of 
colective  bargaining  or  other  mutual  aid  or  protection  not  otherwise  unlawful 
by  virtue  of  any  other  laws  of  the  United  States." 

'  We  also  propose  that  section  8  of  the  National  Labor  Relations  Act  be  amended 
by  adding  a  provision  making  it  an  unfair  labor  practice  for  any  employee,  or  em- 
ployee organization,  to  interfere  with  these  rights.  Such  section  might  be  desig- 
nated section  8  (b)  and  be  framed  in  the  following  language:  (The  present 
section  S  to  be  renumbered  8  (a).) 

"It  shall  be  an  unfair  labor  practice  for  an  employee  or  labor  organization — 

"(1)  to  interfere  with,  restrain,  or  coerce  employers  in  the  exercise  of  the 
rights  guaranteed  in  Section  7. 

"(2)  to  strike,  boycott,  or  otherwise  discriminate  against  an  employer  because 
he  has  filed  charges  or  given  testimony  under  this  Act. 

"(8)  to  refuse  to  bargain  collectively  with  the  representatives  of  the  em- 
ployers, subject  to  the  provisions  of  Section  9  (a)." 

We  further  propose  that  section  9  (a)  of  the  National  Labor  Relations  Act 
be  amended  to  further  insure  protection  for  the  employer  and  to  make  the  sev- 
eral sections  of  the  act  consistent  with  one  another.  Such  section  might  be 
amended  as  follows : 

"(a)  Representatives  designated  or  selected  for  the  purpose  of  collective  bar- 
gaining by  the  majority  of  the  employees  in  a  unit  appropriate  for  such  piTpose, 
shall  be  exclusive  representatives  of  all  the  employees  in  such  unit  for  the  purpose 
of  collective  bargaining,  and  the  representatives  designated  or  selected  for  the 
purposes  of  collective  bargaining  by  the  employer,  shall  be  the  exclusive  represent- 
ative of  the  employer  for  the  purpose  of  collective  bargaining,  in  respect  to  rates  of 
pay,  wages,  hours  of  employment,  and  all  other  conditions  of  employment ; 
Provided,  that  any  individual  employee  or  a  group  of  employees  shall  have  the 
right  at  any  time  to  present  grievances  to  their  employer;  and,  Provided, 
further,  that  any  individual  employer  or  group  of  employers  shall  have  the  right 
at  any  time  to  present  grievances  to  their  employees. 

"(b)  The  Board  shall  decide  in  each  case  whether,  in  order  to  insure  to  em- 
ployees the  full  benefit  of  their  right  to  self-organization  and  to  collective  bar- 
gaining, and  otherwise  to  effectuate  the  policies  of  this  chapter,  the  unit  appropri- 
ate for  the  purposes  of  collective  bargaining  shall  be  the  employer  unit,  craft  unit, 
plant  unit,  or  subdivision  thereof. 

"(c)  Whenever  a  question  affecting  commerce  arises  concern  ng  the  representa- 
tion of  employees,  the  Board  may  investigate  such  controversy  and  certify  to  the 
parties,  in  writing,  the  name  or  names  of  the  representatives  that  have  been 
designated  or  selected.  In  any  such  investigation,  the  Board  shall  provide  for  an 
appropriate  hearing  upon  due  notice,  either  in  conjunction  with  a  proceeding 
under  section  160  of  this  title  or  otherwise,  and  may  take  a  secret  ballot  of 
employees,  or  utilize  any  other  suitable  method  to  ascertain  such  representatives. 

"(d)  Whenever  an  order  of  the  Board  made  pursuant  to  Section  1(50  (c)  of  this 
title  is  based  in  whole  or  in  part  upon  facts  certified  following  an  investigation 
pursuant  to  subsection  (c)  of  this  section,  and  there  is  a  petition  for  the  enforce- 
ment or  review  of  such  order,  such  certification  and  record  of  such  investigation 
shall  be  included  in  the  transcript  of  the  entire  record  required  to  be  filed  under 
subsections  160  (e)  or  160  (f)  of  this  title,  and  thereupon  the  decree  of  the  court 
enforcing,  modifying,  or  setting  aside  in  whole  or  in  part  the  order  of  the  Board 
shall  be  made  and  entered  upon  the  pleadings,  testimony,  and  proceedings  set 
forth  in  such  transcript." 

ib.  union's  failure  to  appoint  representatives  with  power  to  reach  agreements 

The  National  Labor  Relations  Board  has  held  that  where  the  employer's 
representatives  are  not  given  sufficient  authority  to  reach  or  conclude  an  agree- 
ment, such  fact  may  be  taken  into  consideration  in  determining  the  presence  or 
absence  of  the  employer's  good  faith.  Thus,  if  negotiations  Tyith  such  representa- 
tives as  the  employer  provides  would  clearly  be  unproductive  because  of  such 
representatives'  lack  of  authority,  the  employer's  lack  of  intent  to  reach  an 
agreement  has  been  held  to  the  clear.  (Stehli  &  Co.  (1939)  H  N.  L.  R  B.  1937.)  In 
other  cases  the  Board  has  held  that  an  employer  has  refused  to  bargain  collectively 
where  the  employer's  representatives  had  no  authority  from  their  superiors  to 
enter  into  any  agreement  with  the  union  representatives.  (Agwiliness,  In:-.  (1936) 
2N.  L.  R.  B.  1.) 
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The  negotiating  committees  appointed  by  the  several  union*  representing  em- 
ployees in  the  letterpress  and  lithographic  printing  trades  do  not  have  authority 
to  reach  or  conclude  collective-bargaining  agreements  with  employers. 

This  righl  is  reserved  to  the  members  of  the  union  under  their  bylaws.  Typical 
of  such  bylaw  provisions  is  article  VI,  section  13,  of  the  1945  bylaws  of  the 
International  Typographical  Union: 

"Sec.  13.  It  shall  require  a  majority  vote  at  a  regular  meeting,  or  a  special 
meeting  called  for  such  purpose,  to  adopt  a  recommendation  of  a  scale  committee 
or  to  a<cept  a  counterproposal  received  through  conciliation." 

For  further  illustration,  we  submit  article  XV,  section  3,  of  the  constitution 
and  laws  of  the  International  Printing  Pressmen  and  Assistants'  Union  of  North 
America  : 

"Sec.  3.  Upon  the  completion  of  any  contract  or  agreement  intended  to  be 
entered  into,  a  true  and  correct  copy  thereof  shall  be  sent  to  each  member  of 
the  Board  of  Directors,  but  such  contract  or  agreement  shall  not  become  operative 
until  a  majority  of  the  Board  of  Directors  have  approved  the  same.  Each  and 
every  contract  and  agreement  shall  have  a  provision  therein  that  the  same  shall 
be  underwritten  by  the  International  President  and  that  the  same  shall  not  become 
effective  or  operative  for  any  purpose  whatsoever  until  so  underwritten." 

Forcing  the  employer  to  authorize  his  representatives  to  reach  and  conclude 
an  agreement,  while  permitting  the  employee's  representatives  to  negotiate  with- 
out such  authority,  places  the  employer  in  an  untenable  position.  The  employer 
is  virtually  forced  to  commit  himself  to  a  contract  without  any  assurance  that 
his  agreements  with  the  union's  representative  are  acceptable,  even  though 
the  union  negotiating  committee  made  the  compromise  proposal. 

We  submit  that  if  the  employer  is  to  be  required  to  give  his  representatives 
lull  authority  to  reach  and  conclude  an  agreement,  then  the  employee  should 
be  required  to  vest  his  representatives  with  the  same  authority. 

IC.    APPROVAL  OF  A  CONTRACT 

To  further  good  sound  local  bargaining,  only  those  employers  or  employees  who 
will  work  under  a  labor  contract  should  have  the  authority  to  approve  or  reject 
an  agreement  negotiated  by  their  representatives. 

In  some  employers'  groups,  a  few  member,  employers  may  not  have  agreements 
with  a  particular  union,  and  thus  should  not  vote  on  the  acceptance  of  a  con- 
tract which  will  not  bind  them  or  directly  affect  them.  Neither  should  members 
of  a  local  union  who  are  retired  or  working  for  employers  other  than  the  ones 
covered  by  the  contract  being  voted  upon,  be  allowed  to  vote  on  the  acceptance 
or  rejection  of  the  contract. 

By  way  of  example,  employees  in  the  printing  trades  in  the  District  of  Colum- 
bia work  under  three  major  contracts,  i.  e.,  (1)  the  contract  with  the  news- 
paper publishers;  (2)  the  contract  with  the  commercial  printers;  and  (3)  the 
agreement  with  the  Public  Printer.  Tet,  when  each  of  these  contracts  are  sub- 
mitted to  the  union  for  approval,  all  of  its  members,  without  regard  to  where  they 
are  employed,  vote  on  the  acceptance  or  rejection. 

ID.    FREE  SPEECH 

As  a  principle  of  equality,  neither  employer  nor  employee  should  be  permitted 
to  coerce  or  intimidate  the  other  party. 

But  the  above  prohibition  should  not  be  interpreted  as  abridging  either  the 
employers'  nor  the  employees'  rig'  it  of  tree  speech.  Either  employer  or  em- 
ployee should  have  the  right  forcefully  to  express  an  opinion  of  the  other 
party's  aims,  actions,  or  methods,  whether  in  negotiation  or  in  a  period  of 
organization. 

The  first  amendment  to  the  Constitution  guaranteed  freedom  of  speech  and  of 
the  press,  and  nowhere  in  the  National  Labor  Relations  Act  is  there  sanction  for 
an  invasion  of  the  liberties  guaranteed  to  all  citizens.  Unless  the  right  of 
free  speech  is  enjoyed  by  employers  as  well  as  by  employees  the  guaranty  of  the 
first  amendment  is  futile  for  it  is  fundamental  that  the  basic  rights  guaranteed 
by  the  Constitution  belong  equally  to  every  person. 

Today,  under  the  provisions  of  the  National  Labor  Relations  Act  an  employer 
is  limited  in  what  he  can  say  to  an  employee  during  periods  of  organization  and 
contract  negotiations.  However,  an  employee  or  a  union  is  not  limited  in  any 
degree  as  to  what  he  can  say  to  an  employer  during  the  same  periods. 

This  condition  can  be  corrected  by  giving  employers  equal  protection  under  the 
law,   and   this   can   be  accomplished   by   amending   section   8  of   the   National 
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Labor  Relations  Act  by  adding  our  proposed  section  8  (b)  as  sot  forth  on  page  L2 
of  tliin  brief. 

IIA.     "INIKKN'ATKINM.    LAWS" 

In  the  printing  industry,  the  international  unions  have  promulgated  what  they 
are  pleased  to  call  "international  laws."  which  among  other  things  deal  with 
hours  of  work,  uneconomic  practices  and  working  conditions,  and  are  not  subject 
to  collective  bargaining.  By  virtue  of  the  character  of  union  organization,  by 
threat  and  by  coercion,  these  so-called  ••international  laws"  are  forced  upon 
employers  and  into  their  labor  contracts. 

Typical  of  these  "international  laws'  within  the  printing  industry  are  the 
"general  laws  of  the  International  Typographical  Union."  Particular  attention 
is  called  to  the  following  sections  of  such  "general  laws"  : 

Article  11 — A)i>  it  ration 

"Section  5.  When  any  arbitration  procedure  to  which  a  local  union  is  committed 
reaches  a  deadlock  where  further  action  cannot  result  in  a  conclusion  within  a 
reasonable  time  the  local  union  may  request  the  Executive  Council  to  release  it 
from  further  obligations  under  such  arbitration  procedure  or  agreement.  The 
Executive  Council  shall  have  authority  to  decide  that  issue  and  may  so  release 
a  local  union.  This  section  shall  not  apply  to  controversies  properly  before  a 
joint  standing  committee  involving  only  interpretation  of  the  terms  of  an  agree- 
ment. It  does  apply  to  matters  involving  the  laws  of  the  International  Typo- 
graphical Union  or  to  interim  wage  openings  whether  or  not  arbitration  is 
provided." 

Article  III — Cox  tracts 

"Section  1.  Contracts  between  local  unions  and  employers  are  collective  agree- 
ments in  which  the  local  union  as  such  is  a  contracting  party  with  an  employer 
or  association  of  employers.  It  is  the  obligation  of  the  local  union  to  observe  and 
enforce  terms  of  the  contract.  The  local  union  as  a  contracting  party  has  au- 
thority to  determine  differences  between  its  members  concerning  their  rights 
under  the  contract,  subject  to  appeal  as  prescribed  by  the  laws  of  the  union. 
Where  the  local  union  has  by  contract  prescribed  a  method  of  determining  dif- 
ferences between  the  employer  and  the  local  union  as  to  interpretation  and 
enforcement,  such  method  shall  be  followed :  Provided,  the  laws  of  the  local 
union  not  affecting  wages,  hours,  or  working  conditions  and  the  laws  of  the  Inter- 
national Typographical  Union  shall  not  be  submitted  to  arbitration. 

"Where  the  contract  between  the  local  union  and  employer  does  not  provide 
a  method  for  the  adjudication  of  differences  as  to  interpretation  and  enforce- 
ment the  employer  may  require  the  International  Typographical  Union  to  in- 
terpret the  obligations  of  the  local  union,  provided  said  contract  has  been  ap- 
proved by  the  President  of  the  International  Typographical  Union  as  conforming 
to  the  laws  of  the  International  Typographical  Union." 

"Section  2.  No  local  union  shall  sign  a  contract  guaranteeing  its  members  to 
work  for  any  proprietor,  firm,  or  corporation,  unless  such  contract  is  in  accord- 
ance with  International  law  and  approved  by  the  International  President.  No 
member  holding  active  membership  in  any  local  union  shall  sign  an  individual 
or  private  contract  with  any  employer,  agreeing  to  work  for  any  stated  length 
of  time,  wages,  or  conditions.  The  union  alone  has  the  power  to  contract  for 
conditions,  wages,  and  hours." 

"Section  4.  Subordinate  unions  are  required  to  submit  to  the  International 
President  for  review  and  approval,  as  complying  with  requirements  of  Interna- 
tional Union  laws,  all  proposals  for  a  new  contract,  alteration,  amendment,  or 
extension  of  an  existing  contract  before  presentation  to  the  employer.  No  con- 
tract shall  provide  for  automatic  renewal  on  failure  to  notify  either  party  thereto 
of  desire  to  change  or  terminate  the  contract." 

"Section  5.  Subordinate  unions  at  all  time  have  the  right  to  define  as  struck 
work  composition  executed  wholly  or  in  part  by  non-members,  and  composition 
or  other  work  coming  from  or  destined  for  printing  concerns  which  have  been 
declared  by  the  union  to  be  unfair,  after  which  union  members  may  refuse  to 
handle  the  work  classified  as  struck  work." 

"Section  10.  Subordinate  unions,  when  making  contracts  or  wage  agreements, 
must  insert  a  clause  therein  providing  that  no  member  when  employed  shall  be 
paid  for  less  than  a  full  shift  except  when  discharged  for  cause  or  when  excused 
at  the  member's  own  request." 

"Section  12.  It  is  the  unalterable  policy  of  the  International  Typographical 
Union  that  all  composing  room  work  or  any  machinery  or  process  appertaining 
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to  printing  and  the  preparations  therefor  belongs  to  and  is  under  the  jurisdic- 
tion of  the  International  Typographical  Union.  Subordinate  unions  are  hereby 
directed  to  reclaim  jurisdiction  over  and  control  of  all  composing  room  work  or 
any  machinery  or  process  appertaining  to  printing  and  the  preparations  thereof 
now  being  performed  by  nonmembers." 

"Section  13.  Subordinate  unions  shall  incorporate  in  proposed  contracts  a 
clause  providing  for  holidays  with  pay ;  annual  vacations  with  pay ;  severance 
pay  of  not  less  than  two  weeks  pay  for  each  year  of  priority  in  the  office  for  all 
members  affected  by  suspension  or  mergers,  hospitalization  and  pay  allowances 
for  sickness  or  accident ;  and  severance  pay  of  two  weeks'  pay  for  each  year  of 
continuous  priority  for  situation  holders  laid  off  to  reduce  the  force." 

"Section  lfi.  Subordinate  unions  shall  incorporate  in  proposed  contracts  a 
clause  which 'provides  for  the  payment  of  overtime  at  a  rate  not  less  than  double 
time,  based  on  the  hourly  wage  rate." 

"Section  18.  No  member  shall  represent  proprietors  in  scale  negotiations, 
except  with  the  consent  of  the  local  union.  This  section  shall  also  apply  to 
holders  of  honorable  withdrawal  cards." 

"Section  19.  The  International  Typographical  Union  relegates  to  subordinate 
unions  authority  to  establish  in  contracts  provisions  governing  the  disposal  of 
extra  work.  In  filling  regular  situations  contracts  must  provide  substitute 
oldest  in  continuous  service  shall  have  prior  rights  in  filling  of  the  first  vacancy." 

"Section  20.  Subordinate  unions  must  insert  in  proposed  contracts  provisions 
that  priority  members  shall  have  choice  of  new  shifts,  new  starting  times,  new 
phalanx  days  and  choice  of  vacations  schedule." 

Article  IV — Departments 

"Section  5.  Regulations  applying  to  transfers  are  for  the  purpose  of  prevent- 
ing discrimination  in  the  hiring  of  members  seeking  work  as  extras.  The  hiring 
of  more  members  than  are  needed  in  one  class  of  work  or  department  and  later 
transferring  them  to  work  which  could  have  been  done  by  others  entitled  thereto 
because  of  their  priority  is  discriminatory.  It  is  also  discriminatory  to  transfer 
a  situation  holder  or  extra  when  such  transfer  results  in  members  not  being  hired 
who  have  priority  superior  to  those  transferred." 

Article  VII — Machines 

"Section  1.  None  but  members  of  the  International  Typographical  Union  shall 
he  permitted  to  operate  typesetting,  typecasting,  or  material-making  machines. 
The  International  Typographical  Union  also  claims  jurisdiction  over  all  dupli- 
cating machines,  such  as  typewriters  and  varitypers,  etc..  the  product  of  which 
is  actually  used  in  offset  printing." 

Article  IX — Plate  matter  and  matrices 

"Section  1.  The  International  relegates  the  use  of  plates  and  plate  supplements 
matter  to  subordinate  unions,  with  power  to  act." 

"Section  2.  The  interchanging,  exchanging,  borrowing,  lending  or  buying  of 
matter,  either  in  the  form  of  types  or  matrices,  between  newspapers,  between 
job  offices,  or  between  newspapers  and  job  offices,  or  vice  versa,  not  owned  by 
the  same  individual,  firm  or  corporation,  and  published  in  the  same  establish- 
ment, is  unlawful,  and  shall  not  be  allowed,  unless  such  type  or  matrices  are 
reset  as  nearly  like  the  original  as  possible,  made  up,  read  and  corrected,  and  a 
proof  submitted  to  the  chairman  of  the  office.  Transfer  of  matter  between  a 
newspaper  office  and  a  job  office,  or  a  job  office  and  a  newspaper  office,  were 
conducted  as  separate  institutions,  and  from  separate  composing  rooms,  owned 
by  the  same  individual,  firm,  or  corporation,  is  not  permissible  unless  such  matter 
is  reset  as  nearly  like  the  original  as  possible,  made  up,  read  and  corrected,  and 
a  proof  submitted  to  the  chairman  of  the  office:  Provided,  That  where  an  inter- 
change of  matter  from  an  English  publication  to  a  foreign-language  publication, 
or  vice  versa,  is  desired,  under  the  provisions  of  this  section,  such  exchange 
shall  be  regulated  by  ."greement  b°tween  the  employer  and  the  local  unions  in- 
terested. The  time  limit  within  which  borrowed  or  purchased  matter,  or 
matrices,  are  to  be  reset  shall  also  be  regulated  by  agreement  between  the 
employers  and  local  unions.  This  section  shall  not  apply  to  original  commercial 
composition  purchased  from  union  commercial  trade  composition  plants  or  other 
union  composing  rooms  when  such  composition  is  an  integral  part  of  production 
of  a  particular  commercial  job." 

"Sections  3.  Subordinate  unions  may  include  in  contracts  provisions  requir- 
ing reproduction,  or  exempting  from   reproduction,   national    (general)    adver- 
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tisements,  plates  and  plate  supplement  matter,  printed  supplements,  type, 
plates  and  matrices  other  than  local  advertisements." 

Article  XI — Five-day  law;  overtime 

"Section  1.  In  all  offices  under  union  jurisdiction  the  unit  of  hours  con- 
stituting a  regular  shift  shall  not  exceed  eight  and  no  subordinate  union  shall 
enter  into  a  contract  which  provides  for  a  workweek  in  excess  of  forty  hours." 
"Section  2.  No  member  performing  mechanical  work  as  journeyman  shall 
be  required,  or  permitted,  to  hold  a  situation^  composed  of  more  than  five  days, 
or  five  nights,  or  combination  of  days  and  nights  totaling  more  than  five, 
within  a  financial  week." 

"Section  3.  Five  shifts  shall  constitute  a  situation  and  all  time  worked  in 
excess  of  five  times  the  unit  of  hours  constituting  a  regular  shift  shall  be 
canceled  by  employment  of  a  substitute  as  soon  as  one  becomes  available." 

"Section  4.  Time  worked  in  excess  of  the  limits  provided  in  the  above  sec- 
tions shall  accumulate  as  specified  in  Section  10  of  this  article,  and  failure 
of  a  member  to  cancel  such  excess  time  when  a  competent  substitute  becomes 
available  shall  render  the  member  subject  to  ;i  fine  of  one  day's  pay  at  the 
scale  of  the  union.  Each  shift  the  member  fails  to  employ  a  competent  sub- 
stitute who  is  available  shall  constitute  a  separate  offense." 

The  standard  printed  copies  of  the  agreements  submitted  to  employers  by 
the  locals  of  the  International  Typographical  Union  contain  the  following 
clause : 

"Witnesseth,  The  beginning and  for  a  term  of years, 

ending   ,    and    for   such    reasonable   time   thereafter    (Not   exceeding 

thirty  days)   as  may  be  required  for  the  negotiation  of  a  new  agreement,  the 

establishment  represented  by  the  said  party  of  the  first  part agrees  to 

respect  and  observe  the  conditions  imposed  by  the  constitution,  by-laws  and 
scale  of  prices  of  the  aforesaid  organization  and  the  laws  of  the  International 
Typographical  Union,  copies  of  which  are  hereunto  attached." 

Prior  to  August  11,  1946,  in  a  negotiated  contract  between  a  highly  organ- 
ized group  of  employers  and  a  local  typographical  union,  the  following  pro- 
vision was  agreed  to  in  regard  to  the  observance  of  union  laws: 

"4.  The  provisions  of  this  agreement  shall  be  paramount  in  governing  the 
relations  of  the  parties  hereto,  but  if  at  any  time  it  become  necessary  to  refer 
to  the  laws  of  the  local  or  international  union,  they  shall  be  the  laws  in  effect 
at  the  date  of  execution  of  this  agreement." 

In  July  1946  this  local  typographical  union,  in  a  proposal  endorsed  by  the 
International  Typographical  Union,  proposed  an  amendment  of  the  above  sec- 
tion as  follows : 

"4.  The  Association  agrees  to  respect  and  observe  the  conditions  imposed 
by  the  laws  of  the  local  union  and  the  1946  General  Laws  of  the  International 
Typographical  Union,  copies  of  which  are  hereunto  attached.  And  it  is  fur- 
ther agreed  that  the  aforesaid  laws  may  be  amended  without  the  consent  of 
the  Association,  provided,  however,  that  changes  which  conflict,  with  the  terms 
of  this  contract  shall  not  become  operative  during  the  life  of  this  instrument 
except  by  mutual  consent  of  both  parties  signatory  thereto." 

During  negotiations. in  which  the  above  proposal  was  under  consideration  the 
president  of  the  local  typographical  union  made  the  following  statement: 

"I  just  wanted  to  point  out  that  the  Union's  proposal  for  Paragraph  4  is  a 

'must'  in  the Union.     It  was  written  at  the  Indianapolis 

office  (International  Headquarters  Office)  and  has  to  be  in  this  contract.  It 
is  a  uniform  paragraph  throughout  the  United  States.  There  is  no  one  in  this 
Committee  or  this  Union  that  can  change  it.  Their  hands  are  tied.  It  is  a  na- 
tional policy  of  the  I.  T.  U.  and  put  in  every  contract.  *  *  *  Being  a  monopo- 
listic Union  as  we  are,  they  are  universal,  and  you  will  get  the  benefit  of  universal 
competitive  provisions,  so  that  the  Union  is  protecting  your  investment  with  the 
I.  T.  U.  laws  throughout  the  industry.  There  is  no  use  of  wasting  any  time  or 
discussing  it.  There  is  no  question  about  it.  We  have  no  right  to  amend  the 
paragraph  because  it  is  already  written  in  the  contract  by  International.  This 
is  the  only  one  they  wrote  into  the  contract  when  we  sent  our  proposal  in,  is 
No.  4." 

The  effect  of  these  "international  laws"  on  the  printing  industry  is  to  remove 
from  the  realm  of  bargaining  many  items  which  should  be  left  in  the  hands  of 
the  local  employer  and  employee.  Many  day  to  day  issues  that  arise  cannot 
be  solved  on  the  basis  of  the  best  interests  of  the  plant  employees  and  manage- 
ment since  they  are  covered  by  "laws."     The  history  of  these  "laws"  has  in- 
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dicated  an  ever-increasing  encroachment  by  the  unions  in  the  direction  of  the 
individual  plant  work  force.  If  they  are  not  curbed,  they  will  move  further  into 
managerial  activities.  Pushing  this  line  of  reasoning  to  the  extreme,  a  monop- 
olistic union,  such  as  the  one  referred  to  in  the  above  statement,  could  legislate 
a  30-hour  week,  and  by  making  this  ;i  parr  of  its  "international  laws,"  eliminate 
hours  as  an  item  to  be  negotiated.  If  the  success  of  the  printing-trades  unions 
with  "international  laws''  continues,  undoubtedly  this  practice  will  be  adopted 
by  other  unions,  and  '"union  laws"  will  also  replace  bargaining  in  other  industries. 

In  industries  like  the  printing  trafles,  it  is  undesirable,  in  the  interest  of  sound 
collective  bargaining,  for  either  a  national  employers'  organizaton  or  an  inter- 
national union  to  exercise  dictatorial  power  over  local  groups  and  negotiations 
and  therefore,  in  the  interest  of  sound  equitable  relations,  new  legislation  should 
make  it  an  unfair  labor  practice  for  either  the  employer  or  the  union  to  force 
into  a  contract  whole  paragraphs  or  a  whole  body  of  rules  laid  down  by  an 
employers'  national  association  or  by  an  internationl  union.  All  such  rules 
should  be  the  subject  of  bargaining  ;it  the  local  level. 

Further,  it  should  be  an  unfair  labor  practice  for  either  a  national  employers' 
organization  or  an  international  union  to  require  their  local  affiliated  groups  to 
include  in  any  contract,  or  require  acceptance  of,  any  body  of  rules  or  provisions. 

We  submit  that  the  following  provision,  added  to  section  8  of  the  National 
Labor  Relations  Act  and  designated  as  section  8  (c)  will  solve  this  problem: 

"It  shall  be  an  unfair  labor  practice  for  an  employer  or  an  employee,  or  their 
representatives,  or  their  local  or  national  trade  or  union  organizations,  to  pro- 
pose, direct,  or  encourage,  either  directly  or  indirectly,  the  acceptance  by  the 
other  party  of  self-promulgated  laws,  rules,  and  regulations  which  are  not  sub- 
ject to  negotiation  and/or  arbitration  between  the  parties." 

IIR.   SUPERVISORY  EMPLOYEES 

The  experience  of  the  printing  industry  clearly  demonstrates  that  its  manage- 
ment function  is  seriously  impaired  through  inability  to  direct  supervisory  em- 
ployees, and  through  such  employee's  fear  or  inability  to  operate  as  a  represent- 
ative of  management  because  of  fear  of  or  loyalty  to  the  union. 

Legislation  should  not  abridge  the  rights  of  supervisory  employees  to  join  a 
union  or  labor  organization,  but  it  should  prohibit  the  union  from  requiring 
any  supervisory  employee  to  join  a  union  as  a  condition  of  his  employment. 
Legislation  should  also  prohibit  the  union  from  disciplining  member  supervisory 
employees  for  their  actions  as  such. 

It  must  be  admitted  that  for  many,  many  years  it  has  been  a  requirement  of 
the  laws  of  the  international  unions  that  supervisory  employees  in  the  several 
departments  of  the  printing  plant  be  members  of  the  union  representing  the  men 
whose  work  they  supervise.  It  is  also  generally  recognized  in  the  printing 
industry  that  the  foreman  is  the  only  person  who  can  hire,  fire,  and  lay  off 
employees,  but  he  must  perform  these  managerial  functions  under  strict  limita- 
tion imposed  by  international  union  laws. 

Thus,  such  supervisory  employees  have  difficulty  in  performing  the  tasks  as- 
signed to  them  by  management  because  of  continued  prosecution  and  persecution 
under  their  union  laws. 

As  a  typical  example  of  the  union  laws  regulating  foremen,  we  cite  specifically 
from  the  Book  of  Laws  of  the  International  Typographical  Union : 

Article  Y — General  laws 

"Section  1.  In  union  composing  rooms  the  foreman  is  the  only  recognized 
authority.  Assistants  may  be  designated  to  direct  the  work,  but  only  the 
foreman  may  employ  and  discharge.  In  filling  vacancies  the  foreman  shall  be 
governed  by  the  provisions  of  article  X,  general  laws." 

"Section  2.  The  foreman  may  discharge  (1)  for  incompetency;  (2)  for  neglect 
of  duty  ;  (3)  for  violation  of  office  rules  which  shall  be  kept  conspicuously  posted, 
and  which  shall  in  no  way  abridge  the  civil  rights  of  employes,  or  their  rights 
under  accepted  International  Typographical  Union  laws.  A  discharged  member 
shall  have  the  right  to  appeal  in  accordance  with  the  laws  of  the  International 
Union  as  provided  in  the  contract,  and  shall  have  the  right  to  challenge  the 
fairness  of  any  office  rule  which  is  applied  to  bring  about  his  discharge." 

"Section  6.  When  a  member  is  discharged  for  any  reason,  he  may  demand 
and  the  foreman  shall  give  in  writing,  the  reason  for*  discharge :  Provided,  such 
demand  shall  be  made  within  seventy-two  hours  after  member  is  informed  of 
discbarge." 
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"Section  7.  A  member  who  believes  he  has  been  illegally  or  unjustly  dis- 
charged shall  have  the  right  to  appeal  to  the  subordinate  union  in  the  manner 
provided  by  the  laws  of  such  subordinate  union.  If  the  subordinate  union  orders 
reinstatement  the  decision  must  be  complied  with  until  reversed.  Either  party 
may  appeal  to  the  Executive  Council  as  provided  herein:  Provided,  When  a 
subordinate  union  has  made  specific  provision  in  its  contract  for  reference  of 
controversies  over  discharge  to  a  joint  agency,  the  dispute  shall  be  decided 
as  provided  in  the  contract.  A  member  who  has  been  discharged  for  any  reason 
other  than  to  reduce  the  force  may  be  reinstated  at  the  option  of  the  foreman, 
or  by  proceeding  in  accordance  with  the  terms  of  this  section.  A  member  dis- 
charged for  incompetency,  neglect  of  duty  or  a  minor  reason  shall  not  be  denied 
the  privilege  of  seeking  work  in  the  office  for  a  period  longer  than  six  months." 

"Section  8.  A  foreman  shall  not  designate  any  particular  day,  nor  how  many 
days  a  member  shall  Work  in  any  one  week:  Provided,  The  member  must  engage 
a  substitute  when  absent.  Any  member  covering  a  situation  is  entitled  to  and 
may  employ  in  his  stead  whenever  so  disposed  any  competent  member  of  the 
International  Typographical  Union  without  consultation  or  approval  of  the 
foreman :  Provided,  Local  unions  may  adopt  laws  requiring  the  employment  of 
.substitutes  in  the  order  of  their  priority  standing;  or  for  specified  periods  in 
severe  unemployment  emergencies,  with  the  consent  of  the  Executive  Council, 
may  establish  provisions  for  equitable  distribution  of  subbing  among  eligible 
.substitutes." 

"Section  9.  A  foreman  shall  not  be  permitted  to  select  his  force  from  day  to  day, 
but  must  have  such  number  of  regular  situations  as  are  necessary  to  meet  re- 
quirements and  to  reduce  employment  of  extras  to  a  minimum.  Employment 
other  than  for  regular  situations  shall  be  classed  as  extra  work. 

"Section  10.  All  persons  performing  the  work  of  foremen  or  journeymen,  at  any 
branch  of  the  printing  trade,  in  offices  under  the  jurisdiction  of  the  International 
Typographical  Union,  must  be  active  members  of  the  local  union  of  their  craft 
and  entitled  to  all  the  privileges  and  benefits  of  membership." 

Article  VI—Bylau* 

"Section  1.  In  offices  under  the  jurisdiction  of  the  International  Typographical 
Union  the  foreman  is  the  only  person  to  whom  to  apply  for  work,  and  any  person 
.securing  work,  or  attempting  to  secure  work,  in  any  department  under  the  juris- 
diction of  the  foreman,  in  any  other  manner  than  by  application  to  said  foreman, 
shall  be  deemed  guilty  of  conduct  unbecoming  a  union  man,  and,  upon  conviction 
before  a  trial  board,  shall  be  suspended  or  expelled,  as  three-fourths  of  the  mem- 
bers may  determine:  Provided,  That  nothing  in  this  section  shall  be  construed 
to  conflict  with  the  rights  of  members  holding  situations  to  employ  competent 
substitutes  without  consultation  or  approval  of  foremen." 

Supervisory  employees,  who  are  members  of  a  union,  may  have  charges  pre- 
ferred against  them  for  violations  of  local  or  international  union  laws  or  for 
failure  to  observe  provisions  of  a  contract,  in  the  same  manner  that  similar 
charges  are  preferred  against  a  member  of  the  union  who  is  a  nonsupervisory 
employee.  Typical  of  the  union  rules  that  permit  the  filing  of  such  charges  are 
those  contained  in  the  1945  Book  of  Laws  of  the  International  Typographical 
Union  which  state : 

Article  IV — Bylaws 

"Section  1.  Charges  may  be  preferred  against  any  member  for  any  disreputable 
act.  conduct  unbecoming  a  union  member,  violation  of  laws  of  the  local  or  Inter- 
national Union,  or  failure  to  observe  provisions  of  the  contract  and  scale  of 
prices.  Individual  members  may  file  such  charges  or  officers  of  local  unions  may 
be  instructed  by  majority  vote  of  members  present  and  voting  at  a  stated  meeting 
of  the  union  to  bring  charges  against  a  member." 

"Section  15.  Upon  conviction  for  a  first  offense  the  maximum  fine  shall  not 
exceed  $25.  Where  suspension  is  provided  as  a  penalty  against  a  convicted  mem- 
ber the  period  must  be  fixed  and  no  right  shall  be  affected  other  than  that  he  shall 
not  work  at  the  printing  trade  during  the  period  of  suspension.  Priority  stand- 
ing and  benefits  of  continuous  membership  shall  be  retained  by  payments  of  dues 
and  assessments  as  not  at  the  trade.  He  shall  be  reinstated  automatically  at 
the  end  of  the  period  of  suspension  without  payment  of  any  fee  except  that  be 
shall  pay  any  fine  that  may  have  been  fixed  as  a  part  of  the  penalty  at  the  time 
of  conviction." 

"Section  25.  A  member  who  has  been  convicted  of  any  offense  against  the  union 
or  who  believes  his  conviction  was  irregular  or  unjustified  may  appeal   to  the 
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Executive  Council  by  giving  proper  notice  and  following  procedure  governing 
Mich  appeals." 

As  examples  of  charges  preferred  against  foremen,  we  submit  decisions  made 
by  the  executive  council  of  the  International  Typographical  Union  in  the  matters 
which  have  reached  it  on  appeal. 

"W.  If.  Garner  v.  Columbus  Typographical  Union  No.  220— Case  No.  S073-E : 

"This  is  an  overtime  discrimination  case. 

"Appellant,  as  foreman  of  the  Ledger-Enquirer  papers,  was  accused  of  dis- 
criminatory tactics  in  the  giving  out  of  overtime. 

"Appellant  contends  the  operation  of  the  newspaper  was  such  that  it  was 
necessary  for  him  to  make  selections  for  overtime  at  the  end  of  day  and  on  a 
moment's  notice. 

"Appellant  seeks  to  set  aside  an  action  of  the  local  union  which  upheld  the 
chapel  chairman  requiring  that  the  foreman  eliminate  certain  discriminatory 
tactics  in  giving  but  of  overtime. 

"Appellant  argues  that  under  the  provisions  of  the  contract  the  matter  should 
have  been  taken  up  with  the  publisher  and  contends  that  any  action  by  the 
chapel  or  the  local  union  is  illegal. 

"Respondent  union  contends  that  the  discriminatory  tactics  were  those  of  the 
foreman  and  contends  that  the  foreman  failed  to  inform  the  management  of 
any  protests  by  the  chapel  or  union  officials. 

'•'Rebuttal  briefs  disclose  that  appellant  is  no  longer  foreman  and  that  the 
discriminatory  tactics  have  been  eliminated. 

"Under  the  circumstances,  the  Council  dismisses  the  appeal." 

"Peter  Dicello  vs.  Kenosha  Typographical  Union  No.  J 16 — Case  No.  8083-E: 

"This  is  a  transfer  case. 

"Appellant  foreman  transferred  a  handman  to  a  machine,  claiming  shortage 
of  operators. 

"Chapel  chairman  upheld  the  transfer  and  was  sustained  by  a  tie  vote  at  a 
chapel  meeting.  Appeal  was  taken  to  the  union  which  reversed  the  action  of 
the  chapel.     It  is  from  this  action  appeal  is  taken. 

"Appellant  argues  the  transfer  was  with  the  consent  of  the  chapel  chairman, 
who  declared  an  emergency  existed. 

"Respondent  union  pointed  out  that  the  emergency  nature  of  the  transfer  was 
not  for  one  day  but  extended  to  several  days  and  at  the  time  the  transfer  was 
made,  was  intended  to  last  for  several  days  or  weeks. 

"Briefs  disclose  that  when  the  foreman  made  the  transfer  under  an  emergency 
plea,  Mr.  Hay  ward  accepted  the  temporary  transfer,  but  entered  a  protest  when 
the  transfer  was  repeated  the  following  day. 

"Appellant  argues  his  right  to  transfer  in  an  nondepartmental  office  and  fur- 
ther contends  that  had  he  put  on  an  operator  situation  it  would  have  been  an 
inconvenience. 

"Respondent  union  points  out  there  was  a  substitute  operator  available  for  the 
situation  and  that  the  transfer  of  the  member  to  another  class  of  work  for  an 
announced  period  of  "about  two  weeks"  was  to  evade  giving  another  member  a 
situation. 

"Respondent  union's  decision  that  the  transfer  was  discriminatory  is  estab- 
lished, therefore,  the  appeal  is  dismissed." 

"Peter  Dicello  vs.  Kenosha  Typographical  Union  No.  116 — Case  No.  8084— E ; 

"This  is  a  priority  hiring  case. 

"Appellant  foreman  called  in  an  assistant  foreman  for  an  extra  day's  work. 
The  chapel  chairman  ruled  the  hire  illegal  and  ordered  appellant  to  reimburse 
the  priority  handman  for  a  day's  lost  time.  The  decision  was  sustained  by  the 
local  union. 

"It  appears  much  controversy  has  been  going  on  in  the  chapel  for  some  time  and 
this  case  seems  to  be  another  in  which  the  appellant  foreman  and  officers  of  the 
chapel  and  union  are  at  loggerheads. 

"Briefs  disclose  that  appellant  foreman  had  entered  into  an  agreement  with 
the  chapel  regarding  hiring,  but,  in  the  instant  case,  disregarded  that  agreement. 

"Appellant  offers  that  his  excuse  for  hiring  a  man  with  lower  priority  is  that 
he  anticipated  being  absent  from  the  composing  room  during  the  day  and  needed 
someone  with  'executive  ability.' 

"Respondent  union  offers  proof  that  appellant  foreman  did  not  absent  himself 
and  that  his  choice  for  the  hire  worked  as  an  adman  throughout  the  entire  day. 

"Respondent  union  states  the  man  employed  out  of  priority  order  worked  less 
than  a  full  shift  and  contends  the  foreman  seeks  to  continue  such  hiring  prac- 
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tice  in  order  to  get  members  in  for  a  few  hours  during  the  peak  load,  then  send 
them  without  paying  them  for  a  full  day. 

"The  local  union  contends  that  such  practice  is  illegal  and  discriminatory  in 
that  a  man  with  less  priority  was  engaged  while  others  with  superior  priority 
were  available  and  that  the  hire  was  contrary  to  arrangement  worked  out  with 
the  chapel. 

"Appellant  fails  to  offer  convincing  evidence  to  refute  the  contention  of  the 
local  union. 

"The  appeal  is  dismissed." 

Rulings  of  the  National  Labor  Relations  Board 

One  of  the  most  complex  and  difficult  problems  with  which  the  Board  has 
had  to  deal  is  whether  or  not  supervisory  employees  may  constitute  an  appro- 
priate unit  for  purposes  of  collective  bargaining  under  the  provisions  of  the  act. 
Policies  of  the  National  Labor  Relations  Board  in  dealing  with  the  problem, 
raised  by  supervisory  employees  have  not  remained  fixed  since  their  original 
formulation,  and,  like  decisions  of  all  administrative  agencies,  have  changed  from 
time  to  time. 

Supervisors  are  employees  within  the  meaning  of  the  act.  (Maryland  Drydock 
Company  (1943)  49  N.  L.  R.  B.  733;  fioss  Manufacturing  Company  (1944)  50  N. 
L.  R.  B.  348.) 

The  Board  will  not  as  a  general  rule  include  supervisors  in  the  same  unit  with 
rank-and-file  employees.  For  purposes  of  determining  whether  a  particular  em- 
ployee is  a  supervisor  for  exclusion  from  a  bargaining  unit  the  Bottrd  has  adopted 
a  general  standard  determination  of  supervisory  employees  which  is  applied  in 
all  cases  unless  particular  circumstances  warrant  other  treatment.  Under  this 
ruling  supervisory  employees  to  be  excluded  are  those  with  authority  to  hire, 
promote,  discharge,  discipline,  or  otherwise  effect  changes  in  the  status  of  em- 
ployees, or  effectively  recommend  such  action.  {Douglas  Aircraft  Company 
(1943)  50  N.  L.  R.  B.  784.) 

In  1943  the  National  Labor  Relations  Board  made  an  exception  to  the  ruling 
which  excludes  supervisory  employees  from  rank-and-file  employees  insofar  as 
the  printing  industry  was  concerned  (W.  F.  Hall  Printing  Company,  51  N.  L.  R. 
B.  64),  but  in  1946  it  again  reversed  its  stand  and  found  that  a  foreman  in  the 
printing  industry  was  clearly  clothed  with  managerial  authority  and  was  ex- 
cluded from  the  bargaining  unit  (Gillette  Safety  Razor  Co.,  65  N.  L.  R.  B.  217). 

We  seriously  question  the  constitutionality  of  any  law  which  prohibits  any 
individual  to  join  a  union  of  his  own  choosing,  but  we  submit  that  no  union 
should  be  permitted  to  discipline  a  member  for  acts  performed  within  the  scope 
of  his  duties  as  a  supervisory  employee. 

We,  therefore,  propose  that  the  following  specific  declaration  be  made  a  part 
of  any  revision  of  the  National  Labor  Relations  Act  or  of  any  new  legislation : 

"It  shall  be  an  unfair  labor  practice  for  a  union  to  require  any  supervisory 
employee  to  join  or  become  a  member  of  a  union  as  a  condition  of  employment. 

"It  shall  be  an  unfair  labor  practice  for  a  union  to  subject  any  member  serving 
as  a  supervisory  employee  to  disciplinary  action  for  any  act  of  omission  or  com- 
mission committed  within  the  scope  of  his  duties  as  a  supervisory  employee." 

III.    JURISDICTIONAL    CLAIMS    AND    DISPUTES 

Employers  in  the  printing  industry,  as  in  many  others,  frequently  find  them- 
selves in  the  middle  of  a  labor  controversy  of  competitive  nature  which  has  no 
relation  to  the  employee's  right  to  join  a  union  or  to  bargain  collectively. 

It  should  be  declared  unlawful  for  a  union  to  force  an  employer,  by  any 
means,  to  grant  jurisdiction  over  other  departments,  or  processes,  or  organ- 
izations already  operating  under  a  labor  contract  with  another  union. 

This  change  is  proposed  as  a  means  to  protect  the  employer  from  being  forced 
to  violate  existing  statutes  by  unions  in  the  struggle  for  power. 

Typical  of  this  situation  is  the  case  of  Foote  and  Davies  which  was  decided 
by  the  National  Labor  Realtions  Board  on  March  8,  1946  (66  N.  L.  R.  B.,  No.  531. 

Foote  &  Davies  operates  what  is  know  as  a  combination  printing  plant, 
producing  printing  by  both  letterpress  and  lithography.  For  some  years  it  had 
maintained  contractual  relations  with  the  International  Printing  Pressmen  and 
Assistants  Union  of  North  America  in  connection  with  the  employment  of  press- 
men on  its  letterpress  equipment.     During  the  same  period,  the  company  had 
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maintained    contractual    relations    with    the    Amalgamated    Lithographers    of 
America    (then  AFL,  now  CIO)    covering  all   lithographic  pressmen   and  plate 

makers. 

In  January  1!>45,  the  pressmen's  union  included  lithographic  pressmen  in  its 
contract,  which  fact  the  company  failed  to  notice.  Subsequently,  the  pressmen 
demanded  that  the  lithographic  pressmen  be  made  subject  to  Their  contract  and, 
following  notice  from  the  company  that  they  would  be  required  to  join  the 
pressmen's  union,  the  lithographic  pressmen  left  the  plant. 

The  jurisdictional  dispute  between  the  Amalgamated  Lithographers  of  America 
and  the  pressmen's  union  had  been  in  existence  since  1909,  and  their  parent 
body,  the  American  Federation  of  Labor,  had  never  been  able  to  satisfactorily 
resolve  it. 

Nevertheless,  through  fear  of  economic  reprisal,  the  company  was  compelled 
by  one  union  to  make  a  decision  affecting  another  union. 

Shortly  after  the  Board  rendered  its  decision  in  this  case  the  Amalgamated 
Lithographers  of  America  became  affiliated  with  the  CIO. 

The  victim,  in  all  cases  of  such  rivalry  between  unions,  is  always  the  employer 
as  well  as  innocent  employees.  While  we  recognize  the  fact  that  no  adequate 
legal  protection  can  be  provided  to  protect  all  employers  from  the  consequences 
of  such  rivalry,  we  do  submit  that  it  should  be  definitely  established  by  law 
that  it  is  an  unfair  labor  practice  for  one  union  to  cause  an  employer  to  violate 
an  existing  and  valid  contract  with  another  union. 

In  negotiations  just  concluded  three  cities  received  demands  by  one  union 
for  jurisdiction  over  departments  operated  under  contract  with  another  union. 
In  Dayton,  Ohio,  Kansas  City,  Mo.,  and  Pittsburgh,  Pa.,  the  local  unions  of  the 
International  Printing  Pressmen  and  Assistant's  Union  of  North  America 
(A.  F.  of  L. )  demanded  that  jurisdiction  over  lithograph  presses  be  given  to 
them.  In  each  case  of  these  three  cities  the  lithograph  presses  were  beiny; 
operated  under  contracts  with  locals  of  the  Amalgamated  Lithographers  Union 
(CIO). 

In  Birmingham,  Ala.,  the  pressmen's  union  served  notice*  in  1945  upon  two 
employers  that  in  August  1946  they  intended  to  take  over  jurisdiction  of  the 
lithographing  departments  of  these  two  plants.  In  the  summer  of  1946,  but 
prior'  to  August  of  that  year,  the  Amalgamated  Lithographers  Union  petitioned 
the  National  Labor  Relations  Board  for  an  election  to  determine  representation. 
In  August  1946,  the  employers  received  from  the  pressmen's  union  the  demand 
that  jurisdiction  over  this  department  be  included  in  the  contract.  On  threat 
of  a  strike  the  employers  granted  this  demand,  but  postponed  actual  negotiations 
until  December  2  at  which  time  results  of  the  National  Labor  Relations 
Board  election  would  be  known.  The  election  was  held  on  October  30,  1946, 
and  resulted  in  the  certification  of  the  amalgamated  lithographers  as  the  bar- 
gaining representative.  The  pressmen's  union  demanded  that  the  employers 
ignore  the  National  Labor  Relations  Board  certification.  The  employers  refused. 
On  December  2.  1946,  the  pressmen  went  on  strike  to  enforce  the  demand. 

Prior  to  1889  there  was  only  one  union  in  the  printing  industry,  namely  the 
International  Typographical  Union.  That  year  the  International  Printing  Press- 
men and  Assistants'  Union  of  North  America  withdrew  from  the  typographical 
union  and  formed  its  own  separate  international.  Idential  action  was  later  taken 
by  other  crafts.  Today  there  are  four  international  unions  in  addition  to  the 
International  Typographical  Union,  each  having  certain  specified  and  agreed 
jurisdiction  within  the  industry. 

In  August  1946,  in  annual  convention  at  Miami  Beach.  Fla.,  the  International- 
Typographical  Union  added  to  article  I  of  its  constitution  these  words: 

"The  International  Typographical  Union  reserves  the  right  to  re-establish 
jurisdiction  over  any  branch  of  the  industry  when  the  vital  interests  of  the  Union 
are  affected.  The  Executive  Council  is  hereby  authorized  to  take  such  action 
when  deemed  necessary  to  the  welfare  of  the  International  Typographical 
Union." 

This  indicates  an  attempt  by  the  International  Typographical  Union  to  reclaim 
jurisdiction  which  they  previously  yielded  by  agreement  to  the  other  unions. 
This  results  in  a  potential  threat  to  labor  peace  in  the  printing  industry  because 
it  can  constantly  be  used  as  a  basis  for  widened  jurisdictional  claims.  The 
natural  outcome  of  such  jurisdictional  claims  is  disputes  and  strikes. 
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Conclusion 

In  conclusion,  we  repeal  the  premise  on  which  all  of  our  recommendations  are 
based. 

Employers,  and  employees  should  have  equality  under  laws,  rules,  and  regu- 
lations. 

Respectfully  submitted. 

La  nor.  Legislation  Committee, 
Printing  Industry  of  America,  Inc., 

Washington  5,  D.  C. 

Statement  of  Pbogbesbive  Citizens  of  America 

The  labor  legislation  now  before  the  Senate  Committee  on  Labor  and  Public 
Welfare  affects,  in  the  opinion  of  the  Progressive  Citizens  of  America,  not  or- 
ganized labor  alone,  but  the  rest  of  the  Nation  and  our  domestic  economy.  As 
an  organization  that  represents  a  large  segment  of  the  middle-class  people 
in  America — professionals,  small  business,  farmers— we  maintain  that  it  is  to 
our  interest  and  not  labor's  alone  to  protest  the  legislation  now  under  consider- 
ation. 

It  would  create  labor-management  tension  and  thus  diminish  the  opportunity 
to  stabilize  industry;  it  would  seriously  threaten  the  basic  civil  liberties  of  the 
American  people  and  would  mark  a  dangerous  turn  in  the  traditional  American 
road  of  free  collective  bargaining. 

The  prime  assumption  on  which  the  legislation  is  based  is  that  labor  unions 
have  become  so  powerful  they  constitute  a  monopoly  and  as  such  must  be 
curbed  for  the  welfare  of  the  people  as  a  whole.  The  legislation  proposes  to 
eliminate  industry-wide  bargainings  on  the  ground  that  it  eliminates  competition 
in  wages. 

Examination  of  this  proposal  discloses  that  rarely  has  there  been  such  a  use 
of  semantics  to  distort  simple,  uncontrovertible  facts.  Motivated  by  a  desire  for 
an  unprotected  labor  market,  the  National  Association  of  Manufacturers  has 
conducted  an  unparalleled  propaganda  campaign  to  confuse  the  American  public 
on  this  vital  issue. 

Monopoly,  probably  the  most  serious  problem  facing  the  American  people 
today,  exists  where  a  seller  has  the  power  to  set  the  price  of  an  article  without 
consultation  with  the  buyer.  Federal  law,  which  says  this  is  illegal  and  contrary 
to  the  interests  of  consumers,  encourages  competition  among  sellers,  bolsters 
bargaining  between  buyer  and  seller.  The  main  function  of  a  union — providing 
workers  with  power  to  bargain  collectively  with  employers  about  wages  and 
conditions  of  work — is  bargaining  between  buyer  and  seller. 

The  purpose  of  antimonopoly  legislation  is  to  get  prices  of  goods  down  for 
consumers.  At  the  same  time  Congress  has  sought  repeatedly  to  get  workers 
wages  up,  through  the  Fair  Labor  Standards  Act  and  other  legislation.  Laws 
to  improve  the  working  conditions  of  men,  women,  and  children  limit  competition 
in  the  employment  of  people.  Strong  unions  with  bargaining  power  serve  the 
same  purpose.  They  tend  to  raise  the  workers'  standard  of  living  and  prevent 
their  exploitation  either  by  competition  or  by  employers'  power. 

The  attack  on  unions  as  monopolies  is,  therefore,  an  attack  on  our  national 
effort  to  raise  the  standards  of  workers'  lives.  The  Clayton  Antitrust  Act  spe- 
cifically states  that  "the  labor  of  a  human  being  is  not  a  commodity  or  article 
of  commerce."  The  theory  that  labor  is  a  monopoly  and  should  thus  be  subject 
to  antitrust  regulation  strikes  at  the  very  heart  of  the  fundamental  principles 
of  American  democracy. 

From  the  untenable  premise  that  labor  is  a  monopoly  come  the  proposals  that 
industry-wide  bargaining  should  be  prohibited  and  that  no  union  can  represent 
an  employee  outside  of  its  own  "labor  market  area." 

If  the  purpose  of  this  legislation  is  to  weaken  unions  as  such  and  break  the 
back  of  the  labor  movement  in  America,  it  may  well  succeed  in  doing  so.  But  if 
the  purpose  is  to  find  a  way  toward  industrial  peace,  then  it  will  only  defeat 
itself,  for  the  resultant  wide-open  competition  among  employers  to  cut  wages  will 
surely  bring  strikes,  as  will  the  competition  among  unions  to  raise  wages.  This 
is  so  obvious  it  needs  no  elaboration. 
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At  the  same  time  it  would  serve  to  strengthen  a  development  in  America  that 
lias  already  reached  a  critical  stage — the  growth  of  industrial  monopoly.  The 
fad  that  a'  relatively  small  group  of  gigantic  trusts  control  so  large  a  portion 
of  our  economy  has  already  been  pointed  out  to  your  committee.  But  permit  us 
to  cite  a  recent  statement  by  Mr.  Wendell  Berge,  Assistant  Attorney  General 
in  charge  of  antitrust  prosecuion :  "The  real  source  of  the  threat  to  free  enter- 
prise   *     *     *    lies  in  monopolistic  control  over  our  great  industries." 

The  various  other  proposals — to  ban  the  closed  shop  and  maintenance  of  mem- 
bership, to  revise  the  Wagner  Act,  etc. — will  have  the  same  effect :  They  will 
upset  the  balance  between  labor  and  management,  subvert  our  democracy  by 
greatly  weakening  the  strength  of  labor  and  greatly  increasing  the  power  of 
employers.  By  forcing  us  back  to  the  economic  jungle  of  the  1930's  they  will 
inevitably  increase  industrial  strife  and  contribute  to  chaos.  At  a  time  when 
full  employment  is  vital,  they  will  stimulate  labor  unrest, 

There  is,  however,  a  twofold  cure  for  labor's  problem.  When  there  are 
reasonable  wages  for  workers  and  reasonable  profits  for  employers  the  balance 
that  promotes  industrial  peace  will  have  been  reached.  A  drop  in  labor's  real 
wages  or  a  rise  in  the  already  exorbitant  corporate  profits  upsets  that  balance. 
•'Hence,  the  first  step  toward  industrial  peace  should  be  a  vigorous  prosecution 
of  the  antitrust  acts  to  curb  the  powerful  monopolies  which  now  constitute  so 
dangerous  a  threat  to  the  democratic  fabric  of  our  society.  The  second  step 
is  to  strike  at  the  source  of  the  worker's  insecurity  by  giving  him  the  protection 
he  so  badly  needs:  Adequate  housing,  health  insurance,  old-age  insurance,  a 
decent  minimum  wage.  The  cure  for  industrial  unrest  lies  in  the  passage  of 
legislation  to  realize  the  late  President  Roosevelt's  economic  bill  of  rights. 


Statement  ok  Raymond  H.  Rk:ss.  Vice  President  ok  Txtkrnationai.  Tailoring 

Co. 

My  name  is  Raymond  H.  Reiss.  I  am  vice  president  of  International  Tailoring 
Co.,  a  firm  engaged  in  the  manufacture  of  men's  clothing.  I  am  also  president 
of  the  Clothing  Manufacturers  Association  of  the  United  States  of  America,  a 
trade  association  composed  of  men's  and  boys'  clothing  manufacturers  through- 
out the  country.  The  membership  of  the  association  numbers  805  manufacturers, 
who  employ  more  than  100,000  employees  and  produce  approximately  90  percent 
of  the  men's  and  boys'  clothing  made  in  the  United  States. 

There  are  pending  before  the  Senate  a  number  of  bills  dealing  with  various 
phases  of  labor  relations.  In  the  remarks  I  am  about  to  make  I  shall  confine 
myself  to  two  provisions  contained  in  the  proposed  legislation  because  I  believe 
that  by  reason  of  my  special  experience  with  the  subject  matter  of  these  pro- 
visions my  views  concerning  them  may  be  helpful.  I  should  add,  at  this  point, 
that  my  remarks  reflect  not  only  my  personal  views,  but  also  the  attitude  of  the 
board  of  directors  of  the  association  of  which  I  am  president. 

The  two  provisions  are — 

(1)  The  provisions  of  S.  133  which  seek  to  eliminate  industry-wide  col- 
lective bargaining,  and 

(2)  Section  201  of  S.  55  which  concerns  trust  funds  for  the  benefit  of 
employees. 

I  am  opposed  to  both  of  these  provisions.  The  proposal  to  restrict  collective 
bargaining  to  the  local  areas  for  the  clothing  industry  would  destroy  the  progress 
of  men's  and  boys'  clothing  industries  in  effecting  stabilization  of  the  terms  and 
conditions  of  employment  on  a  Nation-wide  basis. 

Our  association  was  formed  in  1937,  and  we  have  bargained  with  the  Amalga- 
mated Clothing  Workers  of  America  nationally  since  that  time. 

During  the  war  and  the  following  reconversion  period,  our  industry  was 
among  the  select  few  who  were  able  to  operate  uninterrupted  by  strikes.  How 
has  that  been  accomplished?  There  are  many  reasons.  Among  them  I  would 
like  to  first  mention  the  structure  of  our  employers'  association. 

The  membership  of  the  association  is  composed  of  manufacturers  from  every 
part  of  the  country.  The  association  is  governed  by  a  board  of  directors  of  31 
members,  chosen  from  local  clothing  markets — each  market  naming  a  number 
of  directors,  in  proportion  to  the  number  of  association  members  from  that 
market. 

By  this  method  of  selecting  the  board  of  directors,  every  viewpoint  and  interest 
is  represented  and  the  policy  determined  by  the  board  of  directors  reflects  the 
needs  and  interests  of  the  entire  membership. 
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Second  is  the  genuine  ami  patient  collective  bargaining  in  which  we  have 
engaged.  There  has  been  a  real  effort  by  employers  and  union  alike  to  under- 
stand each  other's  problems.  The  results  of  the  avoidance  of  strikes  during  and 
subsequent  to  the  war  is  the  best  indication  of  the  effectiveness  of  the  efforts. 

Third,  and  perhaps  the  most  important  to  this  discussion,  is  the  fact  that 
national  collective  bargaining  in  the  men's  clothing  industry  has  eliminated 
wage  competition  between  the  different  markets  and  has  created  stabilized  terms 
and  conditions  of  employment.  The  result  has  been  a  recognition  that  competi- 
tion between  manufacturers  must  not  be  based  on  advantages  in  wage  rates,  but 
rather  upon  efficient  management. 

In  doing  away  with  the  evils  of  separate  wage  negotiations  in  the  different 
markets  we  have,  through  national  collective  bargaining,  adapted  a  principle 
enacted  in  the  Robinson-Patman  Act,  which  outlaws  unfair  price  competition. 

Through  national  negotiation,  we  have  been  working  toward  the  stabilization 
of  wage  rates  throughout  the  Nation.  This  is  most  important  as  clothing  is 
sold  in  interstate  commerce  by  most  manufacturers,  and  thus  each  market  is  in 
competition  with  every  other  market. 

The  variations  in  wage  rates  in  existence  before  establishment  on  a  national 
basis  were  invariably  sufficient,  prior  to  1937,  to  shift  buying  trends  from  one 
market  to  another,  season  after  season,  with  the  concomitant  variations  in  em- 
ployment so  destructive  to  harmony  in  employer-employee  negotiations. 

In  bargaining  on  a  national  basis,  our  association  has  confined  itself  to  ques- 
tions of  basic  national  importance  such  as  wages,  hours,  holidays,  vacations,  and 
social  insurance.  It  has  left  broad  areas  of  collective  bargaining  to  the  local 
markets,  who  deal  with  questions  which  are  primarily  local  in  character  and 
require  individual  treatment  to  meet  the  needs  of  the  particular  local  market. 

As  an  example  of  this  is  the  regulation  of  the  relations  between  manufacturers 
and  contractors  in  those  clothing  centers  where  manufacturing  is  carried  on  with 
the  use  of  contractors.  The  whole  system  is  patterned  after  the  governmental 
structure  of  the  United  States  in  which  the  Federal  Government  deals  with  prob- 
lems national  in  scope  and  the  States  retain  authority  to  deal  with  problems 
primarily  local  in  character. 

Section  201  of  S.  55  deals  with  trust  funds  for  the  benefit  of  employees  and 
prescribes  certain  conditions  which  must  exist  if  the  trust  fund  is  to  be  lawful. 
The  men's  and  boys'  clothing  industry  was  a  pioneer  in  providing  for  its  em- 
ployees through  employer  contributions,  such  social  benefits  as  life  insurance, 
sickness  and  accident  benefits,  to  which  have  been  added  more  recently  hospital- 
ization and  retirement  benefits.  We  inaugurated  this  program  in  1942  on  an 
industry-wide  basis  and  created  the  plan  known  as  the  Amalgamated  Insurance 
Fund  to  administer  the  funds  contributed  by  the  employers  for  the  purposes  I 
have  mentioned.  This  plan  has  been  the  model  after  which  many  plans  in  other 
industries  have  been  patterned.  At  the  same  time  we  formed  an  insurance 
company  chartered  by  the  State  of  New  York  to  furnish  insurance  to  the  in- 
dustry's employees. 

The  Amalgamated  Insurance  Fund,  which  receives  and  disburses  the  employer 
contributions  out  of  which  the  employees'  insurance  is  purchased,  operates  under 
an  agreement  and  declaration  of  trust  entered  into  by  representatives  of  the 
Amalagmated  Clothing  Workers  of  America  and  representatives  of  the  men's 
and  boys'  clothing  industry.1  Originally,  in  1942,  this  agreement  and  declaration 
of  trust  provided  for  trustees  consisting  of  a  number  of  union  representatives 
and  an  equal  number  of  employer  representatives  to  administer  the  fund.  As  I 
understand  the  proposed  legislation,  this  arrangement  would  have  complied  with 
its  requirements.  After  the  first  year  of  the  operation  of  the  fund,  our  association, 
acting  through  its  board  of  directors,  advised  the  union  that  it  no  longer  desired 
to  be  jointly  responsible  for  the  entire  administration  of  the  fund  but  preferred 
to  limit  its  participation  to  exercising  control  over  major  policy  matters.  The 
agreement  and  declaration  of  trust  were  therefore  amended  to  provide  for  the 
administration  of  the  fund  by  trustees  composed  solely  of  union  representatives 
who  were  required  to  obtain  the  prior  consent  and  approval  of  an  advisory 
committee  composed  entirely  of  employer  representatives  with  respect  to  certain 
basic  matters  enumerated  in  the  trust  agreement.  I  should  like  to  quote  that 
section  of  the  trust  agreement  which  now  also  embraces  retirement  benefits. 

"Sec.  15.  The  trustees  shall  not  enter  into  any  insurance  contract,  or  pur- 
chase any  insurance  policy  or  added  coverage  under  an  existing  policy,  or  enter 

1  See  trust  agreement  annexed. 
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into  any  plan  for  the  payment  of  retirement  benefits  or  make  any  change  in  any 
insurance  policy  or  plan  modifying  (a)  the  amount  to  be  paid  to  any  beneficiary 
in  the  event  of  death  or  (b)  the  amount  to  be  paid  to  any  beneficiary  in  the 
event  of  disability,  or  (c)  the  time  when  such  payments  for  disability  are'to 
commence  or  (d)  the  maximum  number  of  weeks  of  their  duration  or  (e)  the 
amount  to  be  paid  to  any  beneficiary  upon  retirement  or  (f)  the  age  of  eligibility 
for  retirement  benefits,  except  upon  the  consent  of  the  advisory  committee  in  each 
case  first  had  and  obtained." 

Why  did  the  employers  prefer  to  exercise  control  through  an  advisory  com- 
mittee instead  of  through  trustees  having  the  same  status  as  union  trustees'? 
There  were  several  reasons.  First  we  realized  that  under  the  trustee  system 
of  control  by  majority  vote,  should  there  be  a  defection  of  a  single  employer 
trustee  to  the  union  side  on  any  issue,  his  vote  would  outweight  the  votes  of 
all  the  other  employer  trustees.  This  was  so  because  the  union  trustees  could 
be  counted  on  to  vote  unanimously  on  all  questions  whereas  there  might  very 
well  arise  honest  differences  of  opinion  among  employer  trustees  who  were 
business  competitors  which  would  result  in  one  or  more  employer-trustees  voting 
with  the  union.  Therefore,  if  there  were  21  trustees,  12  representing  the  union 
and  12  the  employer,  if  one  employer-trustee  voted  with  the  union,  the  union's 
position  would  prevail,  though  the  remaining  11  employer-trustees  opposed  it. 
It  was  realized  that  the  employer  group  would  have  to  vote  as  a  unit  and  that 
in  that  unit,  a  majority  vote  should  prevail.2  This  was  accomplished  by  the 
device  of  the  advisory  committee,  composed  entirely  of  employer  representatives 
with  the  powers  I  have  previously  mentioned  as  well  as  the  power  to  control 
the  sale,  exchange,  disposition,  or  investment  of  any  property  or  moneys  in  the 
fund. 

Moreover,  the  employers  did  not  care  to  assume  the  responsibility  of  trustees 
for  the  minutiae  of  detail  involved  in  administering  such  a  fund.  The  trust 
agreement,  it  was  felt,  provided  all  the  safeguards  necessary  to  insure  the  proper 
expenditure  of  the  funds  contributed  by  the  employers  without  requiring  em- 
ployers to  be  trustees.  Experience  has  proved  the  wisdom  of  the  advisory  com- 
mittee method  of  protecting  the  employers'  interest  in  the  fund.  The  expense 
of  operating  the  fund  since  1042  has  averaged  less  than  1.5  percent  of  the 
amounts  contributed  by  employers.  The  expenses  of  the  Amalgamated  Insur- 
ance Co.  have  averaged  4.6  percent  of  the  gross  premiums  received.  It  has  thus 
been  possible  to  continuously  expand  employee  benefits.  We  are  proud  of  our 
achievement  and  view  with  considerable  misgivings  the  possibility  that  our 
soundly  working  arrangements  may  have  to  be  upset  because  of  the  proposed 
law  which  permits  of  only  a  single  method  of  operating  trust  funds  for  employee 
benefits,  a  method  which  we  sincerely  believe  is  not  as  sound  as  the  one  we 
have  worked  out  through  actual  experience.  Incidentally  it  is  important  to  note 
that  if  S.  133  should  become  law,  trust  funds  of  the  kind  I  have  just  described 
would  be  impossible  on  a  national  basis  but  would  have  to  be  confined  to  in- 
dividual labor  market  areas.  This  would  necessarily  mean  an  enormous  increase 
in  the  cost  and  difficulty  of  administration  with  a  consequent  loss  of  benefits  to 
employees. 

Dated,  New  York,  N.  Y.,  March  6, 1947. 

Raymond  H.  Reiss. 

Agreement  and  Declaration  of  Trust  by  the  Amalgamated  Insurance  Fund. 
Dated  as  of  December  10,  194.r> 

Board  of  trustees. — Jacob  S.  Potofsky,  chairman;  Flyman  Blumberg;  Frank 
Rosenblum  ;  Samuel  Levin  ;  Jack  Kroll ;  Abraham  Chatman  ;  Charles  Weinstein  ; 
Louis  Hollander;  Anthony  Froise;  Abraham  Miller;  Murray  Weinstein;  August 
Bellanca. 

Advisory  committee. — Raymond  H.  Reiss,  chairman;  Louis  Goldsmith;  Morris 
Greenberg ;  Isidore  Grossman  ;  Nathan  Schwartz ;  Felix  Mayer ;  Henry  Marks ; 
Morris  Shapiro ;  Ben  Lebow ;  Noah  Davis ;  John  Stevenson  ;  Victor  Riesenfeld. 

David  Drechsler,  counsel ;  John  J.  Abt,  secretary ;  S.  J.  Leidesdorf  &  Co., 
auditors. 

Agreement  and  declaration  of  trust  dated  as  of  December  10,  1945,  by  Jacob 
S.  Potofsky,  Hyman  Blumberg,  Frank  Rosenblum,  Samuel  Levin,  Jack  Kroll, 
Abraham  Chatman,  Charles  Weinstein,  Louis  Hollander,  Anthony  Froise,  Abra- 

3  "Decisions  of  the  advisory  committee  shall  be  made  by  the  concurring  vote  of  a  mapority 
of  all  the  members  of  the  committee     *     *     *"  (sec.  16  (F)  Trust  Agreement). 
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ham  Miller,  Murray  Weinstein  and  August  Bellanca  (who  with  their  successors 
designated  in  the  manner  herein  provided  are  herein  called  the  trustees)  and 
Raymond  H.  Reiss,  Isidore  Grossman,  Morris  Greenherg",  Nathan  Schwartz, 
Felix  Mayer,  Louis  Goldsmith,  Henry  Marks.  Morris  Shapiro.  Ben  LebOW,  Noah 
Davis,  John  Stevenson,  Victor  Riesenfeld  (who  with  their  successors  designated 
in  the  manner  herein  provided  are  herein  called  the  advisory  committee). 

Witnesseth  : 

Whereas  the  Amalgamated  Clothing  Workers  of  America  (herein  called 
the  union)  has  executed  or  will  from  time  to  time  hereafter  execute  collective- 
bargaining  agreements  or  supplements  thereto  with  employers  in  the  men's  and 
boys'  clothing  industry  (herein  called  the  employers)  ;  and 

Whereas  certain  of  said  collective-bargaining  agreements  or  supplements 
thereto,  executed  by  employers  herein  collectively  called  the  general  group, 
provide  that  such  employers  shall  pay  stated  sums  of  money  (herein  called 
employer  contributions)  to  the  trustees  periodically  for  the  purpose  of  providing 
to  the  members  of  the  union  employed  in  the  men's  and  boys'  clothing  industry 
benefits  upon  their  retirement  from  the  industry  because  of  old  age  and  life, 
accident,  and  health  insurance  and  other  forms  of  group  insurance  for  medical 
care  and  hospitalization:  and 

Whereas  certain  of  said  collective-bargaining  agreements  or  supplements 
thereto,  executed  by  employers  herein  collectively  called  the  Chicago  group, 
provide  that  such  employers  shall  pay  stated  sums  of  money  (herein  likewise 
called  employer  contributions)  to  the  trustees  periodically  for  the  purpose  of 
providing  to  the  members  of  the  union  employed  in  the  men's  and  boys'  clothing 
industry  benefits  upon  their  retirement  from  the  industry  because  of  old  age; 

Now,  therefore,  in  consideration  of  the  premises  the  trustees  declare  that  they 
have  received  and  will  receive  the  employers'  contributions  with  the  following 
duties  and  powers  and  for  the  following  uses  and  purposes  and  none  other, 
to  wit : 

THE    RIOTIREMENT    FIND    AND    THE    SOCIAL    INSURANCE    FTJNI) 

1.  Employer  contributions  received  by  the  trustees  shall  be  apportioned  by 
them  in  the  manner  provided  in  this  paragraph  between  the  two  funds  established 
under  this  trust  and  herein  referred  to  as  the  retirement  fund  and  the  social 
insurance  fund,  respectively. 

(A)  The  trustees  shall  credit  to  the  retirement  fund  all  employer  contribu- 
tions received  by  them  from  members  of  the  Chicago  group. 

(B)  Except  as  otherwise  provided  in  subparagraph  (D)  the  trustees  shall 
credit  to  the  retirement  fund  all  employer  contributions  paid  or  payable  by 
members  of  the  general  group  for  the  period  commencing  December  10,  1943, 
and  ending  June  7,  1947. 

(C)  Except  as  otherwise  provided  in  subparagraph  (D),  the  trustees  shall 
credit  all  employer  contributions  paid  or  payable  by  members  of  the  general 
group  for  the  period  from  and  after  June  8,  1947  as  follows  : 

(1)  Contributions  specified  in  clause  (a)  of  paragraph  3  of  the  supplemental 
agreements  executed  by  members  of  the  general  group  shall  be  credited  to  the 
social  insurance  fund ; 

(2)  Contributions  specified  in  clause  (b)  of  paragraph  3  of  the  supplemental 
agreements  executed  by  members  of  the  general  group  shall  be  credited  to  the 
retirement  fund. 

(D)  The  trustees  (acting  with  the  consent  of  the  advisory  committee)  may 
at  any  time  and  from  time  to  time  before  or  after  June  7,  1947,  determine  that, 
thereafter  as  of  an  effective  date  fixed  by  them  (with  the  consent  of  the  advisory 
committee)  employer  contributions  payable  by  members  of  the  general  group 
shall  be  credited  to  the  retirement  fund  and  to  the  social  insurance  fund, 
respectively,  in  such  proportions  (different  from  those  specified  in  subpars. 
(B)  or  (C)),  as  the  trustees  (with  the  consent  of  the  advisory  committee)  in 
their  discretion  determine.  Employer  contributions  paid  or  payable  by  members 
of  the  general  group  from  and  after  the  effective  date  of  each  such  determination 
and  until  the  effective  date  of  a  subsequent  determination  shall  be  credited  to 
the  retirement  fund  and/or  the  social  insurance  fund,  respectively,  in  accordance 
with  such  determination. 

(E)  All  sums  of  money  paid  or  payable  for  the  period  prior  to  December  10, 
1945,  to  the  trustees  mentioned  and  described  in  one  or  more  prior  agreements 
and  declarations  of  trust  (which  trustees  are  the  same  persons  as  the  trustees 
mentioned  in  the  within  agreement  and  declaration  of  trust,  or  their  predecessors 
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in  trust),  for  the  purpose  of  providing  to  members  of  the  union  employed  in  the 
men's  and  boy's  clothing  industry  life,  accident,  and  health  insurance  and  other 
forms  of  group  insurance  for  medical  care  and  hospitalization  shall  be  credited 
to  the  social  insurance  fund. 

THE  TRUSTEES 

2.  The  trustees  shall  have  the  power  to  demand,  collect,  and  receive  employer 
contributions.  The  trustees  shall  apply  the  retirement  fund  to  the  ultimate 
purposes  provided  for  in  paragraph  4  hereof  and  shall  apply  the  social  insur- 
ance fund  to  the  ultimate  purposes  provided  for  in  paragraph  5  hereof.  The 
trustees  may  take  such  steps  including  the  institution  and  prosecution  of,  or  the 
intervention  in  any  proceeding  at  law  or  in  equity  or  in  bankruptcy  as  may  be 
necessary  or  desirable  to  effectuate  the  collection  of  such  employer  retirement 
and  assistance  contributions  and  employer  social  insurance  contributions. 

3.  The  trustees  shall  at  all  times  keep  and  maintain  the  moneys  and  property 
in  the  retirement  fund  separate  and  apart  from  the  moneys  and  property  in  the 
social  insurance  fund  and  shall  not  commingle  the  two  funds  and  shall  keep 
distinct  and  separate  books  of  accounts  and  records  of  the  assets,  liabilities,  and 
transactions  of  the  two  funds.  Subject  to  the  foregoing,  and  subject  to  the 
reasonably  prompt  disposition  of  the  funds  as  herein  provided  for,  the  trustees 
shall  deposit  all  moneys  received  by  them  in  such  bank  or  banks  as  they  maye 
designate  for  that  purpose  and,  pending  disposition  of  the  retirement  fund  and 
the  social  insurance  fund,  to  the  respective  purposes  expressed  in  paragraphs 
4  and  5  hereof  may  temporarily  invest  and  reinvest  such  funds  as  are  not  re- 
quired for  current  expenditures,  in  such  securities  as  are  legal  for  the  invest- 
ment of  trust  funds  under  the  laws  of  the  State  of  New  York  (subject  to  the 
provisions  of  par.  14  hereof)  ;  provided,  however,  that  any  investment  or  invest- 
ments heretofore  made  by  the  trustees  and  remaining  in  their  hands  as  of  the 
date  of  this  agreement  and  declaration  of  trust,  pursuant  to  any  prior  supple- 
mental agreement  or  agreement  and  declaration  of  trust,  are  hereby  ratified  and 
approved  and  may  be  held  by  them  until  applied  to  the  ultimate  purposes  of  the 
plans  as  set  forth  in  paragraphs  4  and  5  hereof  respectively. 

4.  The  trustees,  with  all  reasonable  dispatch,  shall  use  and  apply  the  retire- 
ment fund,  as  and  when  received  by  them,  for  the  following  purposes : 

(A)  To  pay  or  provide  for  the  payment  of  all  the  reasonable  and  neces- 
sary expenses  of  collecting  the  employer  contributions  credited  or  to  be 
credited  to  the  retirement  fund  and  administering  the  affairs  of  the  retire- 
ment fund. 

(B)  To  pay  the  costs  of  the  operation  of  a  plan,  to  be  adopted  by  the 
trustees,  providing  cash  benefit  (subject,  however,  to  the  provisions  of  par. 
15  hereof)  to  members  of  the  union  who  are  covered  by  and  entitled  to  the 
benefits  of  collective  bargaining  agreements  between  the  employers  and  the 
union  upon  their  retirement  from  the  industry  because  of  old  age,  sub- 
ject to  such  conditions  as  to  the  age  of  retirement,  length  of  service  in  the 
industry,  length  of  membership  in  the  union  and  length  of  payment  by  the 
employer  of  employer  contributions  credited  to  the  retirement  fund  as  the 
trustees  may  reasonably  determine.  The  trustees  (subject  to  the  provi- 
sions of  par.  15  hereof)  shall  provide  such  cash  benefits  by  purchasing 
and  paying  the  premiums  on  annuity  insurance  policies  providing  for  the 
payment  of  such  benefits. 

(C)  In  order  to  prevent  a  temporary  break-down  of  the  plan  provided  for 
in  this  paragraph  4,  the  trustees  may  establish  and  temporarily  hold  such 
reasonable  reserve  funds  as  the  trustees  in  their  discretion  may  deem  rea- 
sonably necessary  or  desirable  for  the  efficient  performance  of  the  ultimate 
purposes  of  the  plan,  such  reserve  funds  to  be  applied  as  and  when  necessary 
to  the  ultimate  purpose  or  purposes  hereof  or  to  administrative  expenses 
as  provided  in  subdivision  (A)  of  this  paragraph  4. 

5.  The  trustees,  with  all  reasonable  dispatch,  shall  use  and  apply  the  social 
insurance  funds  as  and  when  received  by  them  for  the  following  purposes : 

(A)  To  pay  or  provide  for  the  payment  of  all  of  the  reasonable  and 
necessary  expenses  of  collecting  the  employer  contributions  credited  or  to  be 
cedited  to  the  social  insurance  fund  and  administering  the  affairs  of  the 

.  social  insurance  fund. 

(B)  To  pay  or  provide  for  the  payment  of  premiums  on  policies  of  group 
life  insurance,  group  accident  and  health  insurance  and  such  other  forms 
of  group  insurance  for  medical  care  and  hospitalization  as  the  trustees  may 
determine  (subject,  however,  to  the  provisions  of  par.  15  hereof),  insuring 
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weml>ers  of  the  union  who  arc  covered  by  and  are  entitled  to  the  benefits 
of  collective  bargaining  agreements  between  the  employers  and  the  union 
subject  to  such  conditions  as  to  length  of  service  in  the  industry,  length  of 
membership  in  the  union  and  length  of  payment  by  the  employer  of  em- 
ployer contributions  credited  to  the  social  insurance  fund  as  the  trustees 
may  reasonably  determine. 

(C)  In  order  to  prevent  a  temporary  break-down  of  the  plan  provided  for 
in  this  paragraph  5  the  trustees  may  establish  and  temporarily  hold  such 
reasonable  reserve  funds  as  the  trustees  in  their  discretion  shall  deem 
reasonably  necessary  or  desirable  for  the  efficient  performance  of  the  ulti- 
mate purposes  of  the  plan,  such  reserve  funds  to  be  applied  as  and  when 
necessary  to  the  ultimate  purposes  hereof,  or  to  administrative  expenses  as 
provided  in  subdivision  (A)  of  this  paragraph  5. 

6.  Expenses  incurred  by  the  trustees  pursuant  to  paragraphs  4  (A)  and  5  (A), 
respectively,  may  include  without  limitation  the  employment  of  such  adminis- 
trative, legal,  expert,  and  clerical  assistance,  the  leasing  of  such  premises  and 
the  purchase  or  lease  of  such  materials,  supplies,  or  equipment  as  the  trustees,  in 
their  discretion,  find  necessary  or  appropriate  to  the  performance  of  their  duties. 
Expenses  incurred  by  the  trustees  which  are  attributable  exclusively  to  the 
administration  of  the  affairs  of  the  social  insurance  fund  shall  be  charged  to  and 
paid  by  it  and  expenses  which  are  attributable  exclusively  to  the  administration 
of  the  affairs  of  the  retirement  fund  shall  be  charged  to  and  paid  by  it.  Ex- 
penses which  are  attributable  to  the  administration  of  the  affairs  of  both  the 
social  insurance  fund  and  the  retirement  and  assistance  fund  shall  be  apportioned 
between  the  two  funds  in  such  manner  and  on  such  basis  as  the  trustees  may 
reasonably  determine  to  be  fair  and  equitable.  Insofar  as  practical  the  trustees 
shall  utilize  all  facilities  offered  to  them  by  the  union  to  collect  employer  con- 
tributions. The  union  has  agreed  to  make  no  charge  for  expenses  incurred  for 
services  rendered  in  making  such  collections. 

7.  Policies  of  group  insurance  contracted  for  by  the  trustees  pursuant  to  para- 
graph 4  (B)  or  4  (5)  may  be  contracted  for  with  such  insurance  companies  and 

(subject  to  the  provisions  of  par.  15  hereof)  may  contain  such  provisions  ami  be 
subject  to  such  limitations  and  conditions  as  the  trustees  in  their  discretion 
from  time  to  time  reasonably  determine.  Such  policies  of  group  insurance  may, 
in  the  discretion  of  the  trustees,  he  contracted  for  in  the  name  of  and  issued  to 
the  union,  in  which  event  the  trustees  shall  procure  from  the  union  an  assign- 
ment of  all  dividends  payable  to  the  union  by  the  insurers,  which  dividends 
shall  be  applied  to  reduce  premiums  on  such  policies,  or  to  such  other  purposes 
of  the  trust  as  may  be  appropriate. 

8.  No  employee,  nor  any  person  claiming  by,  throi;gh,  or  under  any  employee, 
shall  have  any  right,  title,  or  interest  in  or  to  fund  either  or  any  part  thereof; 
provided,  however,  that  any  employee  who  shall  be  actually  covered  by  a  policy 
.of  group  insurance  or  a  retirement  plan  or  his  beneficiary  under  such  policy  or 
plan  shall  be  entitled  to  insurance  or  retirement  benefits  in  the  amount  and 
subject  to  the  terms  and  conditions  of  such  policy  or  retirement  plan.  No  em- 
ployee shall  have  the  option  to  receive  any  part  of  the  employer  contributions 
instead  of  insurance,  retirement,  or  other  benefits.  No  employee  shall  have  the 
right  to  assign  his  insurance,  retirement,  or  other  benefits,  or  to  receive  a  cash 
consideration  in  lieu  thereof,  either  upon  the  termination  of  the  trust,  or  his 
withdrawal  through  severance  of  employment  or  otherwise. 

9.  (A)  The  trustees  shall  select  one  of  their  number  to  act  as  chairman  of  the 
trustees. 

(B)  Decisions  of  the  trustees  shall  be  made  by  the  concurring  vote  of  a  major- 
ity of  all  the  trustees. 

(C)  The  vote  of  the  trustees  may  be  cast  by  them  in  person  at  a  meeting  or 
may  be  evidenced  by  written  instruments  signed  by  or  telegrams  from  the  requi- 
site number  of  trustees  after  written  notice  to  all  of  the  trustees  of  the  question 
to  be  decided.  The  chairman  or  any  two  trustees  may  call  a  meeting  of  the  trus- 
tees at  any  time  by  giving  at  least  5  days'  written  notice  of  the  time  and  place 
thereof  to  each  trustee.  Meetings  of  the  trustees  may  also  be  held  at  any  time 
without  notice  if  all  the  trustees  consent  thereto.  A  majority  of  the  trustees 
present  in  person  at  any  meeting  shall  constitute  a  quorum  for  the  transaction 
of  business. 

10.  The  trustees  shall  not  receive  compensation  for  the  performance  of  their 
duties  as  trustee,  but  shall  be  reimbursed  for  all  reasonable  and  necessary  ex- 
penses which  they  incur  in  the  performance  of  such  duties.  The  costs  and 
expenses  of  any  suit  or  proceeding  against  the  trustees  (including  counsel  fee) 
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shall  be  paid  from  the  social  insurance  fund  or  from  the  retirement  fund,  pur- 
suant to  the  provisions  of  paragraph  6  hereof,  as  the  case  may  be. 

11.  The  trustees  shall  keep  true  and  accurate  books  of  account  and  records  of  all 
their  transactions  as  trustees,  which  shall  be  audited  annually  or  oftener  by  a 
certified  public  accountant. 

12.  (A)  Each  of  the  trustees  shall  be  protected  in  acting  upon  any  paper  or 
document  believed  by  him  to  be  genuine  and  to  be  made,  executed,  or  delivered 
by  the  proper  party  purporting  to  have  made,  executed,  or  delivered  the  same 
and  shall  be  protected  in  relying  and  acting  upou  the  opinion  of  legal  counsel 
in  connection  with  any  matter  pertaining  to  the  administration  or  execution  of 
this  trust.  The  trustees  may  rely  upon  any  instrument  in  writing  purporting  to 
have  been  signed  by,  or  upon  telegrams  purporting  to  have  been  transmitted  by 
a  majority  of  the  members  of  the  advisory  committee  as  conclusive  evidence  of 
the  fact  that  a  majority  of  the  members  of  the  advisory  committee  have  duly 
taken  the  action  stated  to  have  been  taken  in  such  instrument  or  telegrams. 

(B)  No  trustee  shall  be  liable  for  any  action  taken  or  omitted  by  him  in  good 
faith,  nor  for  the  acts  of  any  agent,  employee,  or  attorney  selected  by  the  trus- 
tees with  reasonable  care,  nor  for  any  act  or  omission  by  any  other  trustee. 

(C)  The  trustees  may  delegate  any  of  their  ministerial  powers  or  duties  here- 
under to  any  of  their  agents  or  employees,  including  one  or  more  of  the  trustees. 

(D)  The  trustees  shall  have  the  power  to  make  rules  and  regulations  not  in- 
consistent with  the  terms  hereof  and  to  carry  out  the  provisions  hereof. 

(E)  Each  of  the  trustees  has  been  designated  as  a  trustee  hereunder  by  the 
general  executive  board  of  the  union.  Each  of  them  and  each  of  their  successors 
shall  continue  to  serve  as  a  trustee  hereunder  only  so  long  as  he  or  she  remains  a 
member  of  the  general  executive  board  of  the  union. 

(F)  Any  trustee  may  resign  by  instrument  in  writing  executed  for  that  purpose 
and  delivered  to  the  remaining  trustees. 

(G)  In  the  event  of  the  resignation,  death,  disqualification,  disability,  or  refusal 
to  act  of  any  trustee  or  a  successor  to  any  of  them,  a  successor  trustee  shall  be 
designated  by  a  resolution  of  the  executive  board  of  the  union  which  shall  be 
filed  with  the  remaining  trustees. 

(H)  Any  successor  trustee  appointed  as  hereinabove  provided  shall  upon  the 
acceptance  in  writing  of  the  terms  of  this  trust  be  vested  with  all  of  the  rights, 
powers,  and  duties  of  his  predecessor. 

(I)  No  vacancy  or  vacanies  in  the  office  of  trustee  shall  impair  the  power  of 
the  remaining  trustees,  acting  in  the  manner  hereinabove  provided,  to  administer 
the  affairs  of  this  trust. 

13.  (A)  No  party  dealing  with  the  trustees  in  relation  to  this  trust  shall  be 
obliged  to  see  to  the  application  of  any  money  or  property  of  the  trust,  or  to 
see  that  the  terms  of  this  trust  have  been  complied  with,  or  be  obliged  to  inquire 
into  the  necessity  or  expediency  of  any  act  of  the  trustees,  and  every  instrument 
executed  by  the  trustees  shall  be  conclusive  in  favor  of  every  person  relying 
thereon  (1)  that  at  the  time  of  the  delivery  of  said  instrument  the  trust  hereby 
created  was  in  full  force  and  effect;  (2)  that  said  instrument  was  executed  in 
accordance  with  the  terms  and  conditions  contained  in  this  trust  agreement; 
(3)  that  the  trustees  were  duly  authorized  and  empowered  to  execute  such 
instrument;  and  (4)  that,  where  required,  the  prior  approval  of  the  advisory 
committee  was  duly  obtained. 

(B)  The  receipt  given  by  the  trustees  for  any  money  or  other  properties  re- 
ceived by  them  shall  effectually  discharge  the  person  or  persons  paying  or  trans- 
ferring the  same,  and  such  person  or  persons  shall  not  be  bound  to  see  to  the 
application,  or  be  answerable  for  the  loss  or  misapplication  thereof. 

ADVISORY  COMMITTEE 

14.  The  trustees,  before  making  any  sale,  exchange,  or  disposition  of  any 
property  forming  part  of  the  principal  of  the  social  insurance  fund  or  the  retire- 
ment fund,  and  before  making  any  investment  or  reinvestment  of  any  of  the 
funds  of  either  fund,  shall  report  in  wiriting  the  nature  of  such  proposed  sale, 
exchange,  or  other  disposition  or  investment  as  the  case  may  be,  to  the  members 
of  the  advisory  committee  hereinafter  provided  for,  and  shall  not  make  such 
proposed  sale,  exchange,  or  other  disposition  or  investment  without  the  consent 
of  the  advisory  committee.  The  provisions  of  this  paragraph  shall  not  apply 
to  the  payment  of  administrative  expenses  or  the  payment  of  premiums  on  in- 
surance policies  contracted  for  pursuant  to  paragraph  15  of  this  agreement 
or  to  investments  in  securities  of  the  United  States  Government,  and  the  trustees 
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may  pay  such  administrative  expenses  and  such  premiums  and  may  purchase; 
sell  or  exchange  such  securities  without  first  obtaining  the  consent  of  the  advisory 
committee.  The  trustees  shall  not  borrow  any  money  or  mortgage  or  pledge  any 
of  the  property  of  the  social  insurance  fund  or  the  retirement  fund,  except  upon 
the  consent  of  the  advisory  committee  in  each  instance  first  had  and  obtained. 

15.  The  trustees  shall  not  enter  into  any  insurance  contract,  or  purchase  any 
insurance  policy  or  added  coverage  under  an  existing  policy,  or  eider  into  any 
plan  for  the  payment  of  retirement  benefits  or  make  any  change  in  any  insurance 
policy  or  plan  modifying  (a)  the  amount  to  he  paid  to  any  beneficiary  in  the 
event  of  death  or  (6)  the  amount  to  be  paid  to  any  beneficiary  in  the  event  of 
disability  or  (c)  the  time  when  such  payments  for  disability  are  to  commence*or 
(d)  the  maximum  number  of  weeks  of  their  duration  or  (e)  the  amount  to  be 
paid  to  any  beneficiary  upon  retirement  or  (f)  the  age  of  eligibility  for  retire- 
ment benefits,  except  upon  the  consent  of  the  advisory  committee  in  each  case  first 
had  and  obtained. 

16.  (A)  Each  member  of  the  advisory  committee  has  been  designated  as  a 
member  of  the  advisory  committee  by  the  Clothing  Manufacturers  Association 
of  the  United  States  of  America.  Each  of  them  and  each  of  their  successors 
shall  continue  to  serve  as  an  advisory  committee  member  hereunder  only  so  long 
as  he  or  the  firm  of  which  he  is  a  member,  officer,  or  director  remains  a  member  of 
the  Clothing  Manufacturers  Association  of  the  United  States  of  America  and  a 
party  to  a  collective-bargaining  agreement  with  the  union,  and  only  so  long  as  he 
continues  to  serve  as  a  member  of  the  board  of  directors  of  the  Clothing  Manu- 
facturers Association  of  the  United  States  of  America. 

(B)  The  members  of  the  advisory  committee  shall  choose  a  chairman  from 
among  their  number. 

(C)  Any  member  of  the  advisory  committee  may  resign  by  instrument  in 
writing  executed  for  that  purpose  and  delivered  to  the  chairman  of  the  advisory 
committee. 

(D)  In  the  event  of  the  resignation,  death,  disqualification,  disability,  or 
refusal  to  act  as  a  member  of  the  advisory  committee  or  a  successor  to  any  of 
them,  a  successor  member  of  the  advisory  committee  shall  be  appointed  bv  the 
board  of  directors  of  the  Clothing  Manufacturers  Association  of  the  United 
States  of  America  by  a  written  resolution  to  that  effect  filed  with  the  remaining 
members  of  the  advisory  committee.  Any  successor  advisory  committee  member 
appointed  as  hereinabove  provided,  upon  the  acceptance  in  writing  of  his  appoint- 
ent.  shall  be  vested  with  all  the  rights  and  powers  of  his  predecessor. 

(E)  No  member  of  the  advisoiw  committee  shall  be  liable  for  any  advice 
given  or  action  taken  or  omitted  by  him  in  good  faith  nor  for  any  act  or  omission 
of  any  other  advisory  committee  member. 

(F)  Decisions  of  the  advisory  committee  shall  be  made  by  the  concurring 
vote  of  a  majority  of  all  of  the  members  of  the  committee.  The  vote  of  the 
advisory  committee  members  may  be  cast  by  them  in  person  at  a  meeting  or 
may  he  evidenced  by  written  instruments  signed  by  or  telegrams  from  the 
requisite  number  of  members  after  written  notice  to  all  of  the  members  of  the 
question  to  be  decided.  The  chairman  or  any  two  members  may  call  a  meeting 
of  the  advisory  committee  at  any  time  by  giving  at  least  5  days'  notice  of  the 
time  and  place  thereof  to  each  member.  Meetings  of  the  advisory  committee 
may  also  be  held  at  any  time  without  notice  if  all  of  the  members  consent  thereto. 
A  majority  of  the  advisory  committee  present  in  person  at  a  meeting  shall 
constitute  a  quorum  for  the  transaction  of  business. 

(G)  No  vacancy  or  vacancies  in  the  advisory  committee  shall  impair  the  right 
of  the  remaining  members  of  the  advisory  committee  acting  in  the  manner  herein 
provided  to  exercise  all  of  the  powers  of  the  advisory  committee. 

(H)  The  members  of  the  advisory  committee  shall  not  receive  compensation 
for  the  performance  of  their  duties,  but  they  shall  he  reimbursed  for  all  reasonable 
and  necessary  expenses  which  they  incur  in  the  performance  of  such  duties. 
The  costs  and  expenses  of  any  suit  or  proceeding  brought  asrainst  the  advisory 
committee  (including  counsel  fees)  shall  be  paid  from  the  social-insurance  fund 
and/or  the  retirement  fund  as  provided  in  paragraph  5,  as  the  case  may  be. 

17.  Any  trustee  or  any  member  of  the  advisory  committee  may  serve  as  an 
officer  or  director  of  any  insurance  company  regardless  of  the  fact  that  he  may  be 
a  trustee  or  member  of  the  advisory  committee.  Insurance  policies  mav  be 
taken  by  the  trustees  with  the  approval  of  the  advisory  committee  in  any  insur- 
ance company  or  companies,  even  though  one  or  more  of  the  trustees  or  one 
or  more  of  the  members  of  the  advisory  committee  may  be  directors  and/or  officers 
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in  such  insurance  company  or  companies,  and  regardless  of  how  the  stock  or  any 
thereof  of  said  insurance  companies  may  be  held. 

AMENDMENTS 

18.  The  provisions  of  this  agreement  may  be  amended  to  any  extent,  at  any 
time,  and  from  time  to  time,  by  an  instrument  in  writing  executed  by  the  Clothing 
Manufacturers  Association  of  the  United  States  of  America,  and  the  union,  and 
approved  by  the  board  of  directors  of  the  Clothing  Manufacturers  Association  of 
the  United  States  of  America,  and  the  general  executive  board  of  the  union; 
provided,  however,  that  no  amendment  (A)  shall  divert  any  of  the  social-insurance 
fund,  paid  in  or  payable  by  employers  to  the  trustees  for  any  period  prior  to  the 
effective  date  of  such  amendment,  from  the  purposes  of  said  social-insurance 
fund  as  set  forth  in  paragraph  5  hereof;  (B)  shall  divert  any  of  the  retirement 
fund  paid  in  or  payable  by  employers  to  the  trustees  for  any  period  prior  to  the 
effective  date  of  such  amendment,  from  the  purposes  of  said  retirement  fund, 
as  set  forth  in  paragraph  4  hereof;  (C)  shall  permit  any  return  or  payment  over 
of  any  part  of  the  fund  to  any  employer  or  employee;  (D)  shall  permit  any  part 
of  any  fund  payable  to  the  trustees  after  the  effective  date  of  any  such  amend- 
ment to  be  diverted  to  any  purpose  other  than  the  payment  of  administration 
expenses  and/or  to  purchase  or  pay  for  benefits  (in  addition  to  or  different 
from  those  described  in  pars.  4  and  5  of  this  agreement)  for  members  of  the  union 
covered  by  collective-bargaining  agreements,  and  members  of  their  families,  in 
cases  of  illness,  accident,  old  age,  death,  incompetence,  or  other  casualty. 

Termination 

19.  (A)  In  the  event  that  the  obligation  of  all  of  the  employers  to  make 
employer  contributions  to  be  credited  to  the  retirement  fund  shall  terminate  or 
upon  any  liquidation  of  the  retirement  fund,  the  trustees  and  the  advisory  com- 
mittee jointly  shall  apply  any  and  all  theretofore  unapplied  assets  of  the  retire- 
ment fund  if  there  shall  be  any  so  unapplied,  to  the  purposes  specified  in  para- 
graphs 4  (A)  and  4  (B). 

(B)  In  the  event  that  the  obligation  of  all  of  the  employers  to  make  employer 
contributions  to  be  credited  to  the  social  insurance  fund  shall  terminate,  or  upon 
any  liquidation  of  the  social  insurance  fund,  the  trustees  and  the  advisory 
committee  jointly  shall  apply  any  and  all  theretofore  unapplied  assets  of  the 
social  insurance  fund,  if  thpre  shall  be  any  so  unapplied,  to  the  purposes  specified 
in  paragraphs  5  (A)  and  5  (B)  and  none  other. 

(C)  Whenever  the  trustees  and  advisory  committee  are  required  to  act  jointly 
pursuant  to  paragraphs  (A)  and/or  (B)  of  this  paragraph,  decisions  shall  be  made 
by  the  concurring  vote  of  a  majority  of  the  trustees  designated  by  the  union  and 
a  majority  of  the  members  of  the  advisory  committee  designated  by  the  Clothing 
Manufacturers  Association  of  the  United  States  of  America.  In  the  event  of  a 
deadlock  between  the  trustees  and  the  advisory  committee  the  question  shall  be 
decided  by  the  vote  of  Jacob  S.  Potofsky  so  long  as  he  shall  be  chairman  of  the 
board  of  trustees.  In  the  event  of  the  resignation,  death,  disability,  or  refusal 
to  act  of  Jacob  S.  Potofsky  the  question  shall  be  decided  by  a  person  designated  by 
the  president  of  Columbia  University. 

20.  This  instrument  is  created  and  accepted  in  the  State  of  New  York  and  all 
questions  pertaining  to  the  validity  or  construction  of  this  instrument  and  of  the 
acts  of  the  parties  hereto  shall  be  determined  in  accordance  with  the  laws  of  the 
State  of  New  York. 

21.  The  trustees  in  their  collective  capacity  shall  be  known  as  the  Amalgamated 
Insurance  Fund  and  may  conduct  the  business  of  the  funds  and  execute  all  in- 
struments in  that  name. 

22.  The  principal  purpose  of  this  instrument  is  as  aforesaid  to  provide  a 
practical  plan  for  insurance  and  retirement  and  social  and  other  benefits  for 
employees  as  hereinabove  stated ;  it  is  accordingly  understood  and  agreed  that  in 
accomplishing  the  general  end  and  purpose  of  the  plan,  form  may  be  disregarded 
where  necessary  or  practical,  and  the  form  of  this  agreement  and  of  the  aforesaid 
supplemental  agreements  and  collective-bargaining  agreements  shall  not  give 
rise  to  a  literal  or  formal  interpretation  or  construction  of  any  provision  herein  or 
therein  contained  insofar  as  such  provisions  affect  this  trust;  an  interpretation  or 
construction  shall  be  placed  on  this  agreement  and  declaration  of  trust  that  will 
assist  in  the  functioning  of  the  general  purposes  of  the  plan  regardless  of  form. 
The  form  and  contents  of  this  agreement  and  declaration  of  trust  and  the  ter- 
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urinology  therein  used,  or  used  in  said  supplemental  agreements  and  collective- 
bargaining  agreements,  shall  not  give  rise  to  a  construction  that  any  of  said 
agreements  is  intended  to  create  a  statutory  or  formal  trust ;  it  is  realized  and 
understood  that,  by  appropriate  agreement,  the  employers  could  have  bound 
themselves  to  directly  perform  all  things  required  by  the  trustees  to  be  performed, 
but  that  the  mptbod  by  which  the  desired  end  is  to  be  accomplished,  as  in  this 
agreement  provided,  is  deemed  to  be  more  practical  and  efficient,  and  to  permit  of 
more  efficient  administration.  The  use  of  the  word  "trustees"  or  '"trustee"  shall 
not  be  construed  to  imply  that  the  trustees  are  trustees  of  a  statutory  or  formal 
trust,  but  only  that  there  is  imposed  upon  them  the  duty  to  carry  out  the  purposes 
herein  expressed,  and  the  power  so  to  do  is  vested  in  them  subject  to  the  provisions 
of  this  agreement  and  of  the  aforesaid  supplemental  agreements  and  collective- 
bargaining  agreements.  Income  on  either  of  the  funds,  if  earned,  is  incidental 
only,  and  the  plan  is  not  intended  to  produce  income  other  than  as  may  be  collat- 
eral or  incidental  to  the  operation  of  the  plan  in  general,  and  to  avoid  waste; 
always  provided  that  income  should  any  be  earned,  shall  be  credited  to  the  account 
on  which  it  is  earned,  and  shall  be  with  reasonable  dispatch  applied  and  expended 
for  the  benericial  purposes  of  the  plan  or  plans. 

23.  Should  any  provision  in  this  agreement  contained,  or  contained  in  the 
supplemental  agreements,  be  deemed  or  held  to  ba  unlawful,  such  fact  shall  not 
adversely  affect  the  other  provisions  herein  or  therein  contained  unless  such 
illegality  shall  make  impossible  or  impractical  the  functioning  of  the  entire 
plan ;  no  trustee  or  member  of  the  advisory  committee  or  other  party  to  this 
agreement  or  to  the  supplemental  agreements  shall  be  held  liable  for  any  act 
done  or  performed  in  pursuance  of  any  provision  herein  or  therein  contained 
(regardless  of  the  fact  that  such  provision  may  be  held  unlawful)  prior  to  the 
time  when  such  provision  shall  in  fact  be  held  to  be  unlawful  by  a  court  of 
competent  jurisdiction. 

24.  The  within  agreement  and  declaration  of  trust  shall  be  deemed  exclusively 
to  define  the  powers,  rights,  and  obligations  of  all  persons  in  relation  to  the 
administration  of  the  social  insurance  fund  and  the  retirement  fund  regardless 
of  any  provision  or  provisions  contained  in  any  prior  agreement  or  agreements, 
excepting  insofar  as  such  powers,  duties,  rights,  and  obligations,  in  relation  to 
the  administration  of  the  respective  funds  or  either  of  them,  are  set  forth  in  one 
or  more  supplements  to  the  collective-bargaining  agreement  or  agreements. 

In  witness  whereof,  the  trustees  have  executed  this  instrument  to  evidence 
their  acceptance  of  the  trusts  hereby  created  and  their  agreement  to  be  bound 
hereby  and  the  members  of  the  advisory  committee  have  executed  this  instrument 
to  evidence  their  acceptance  of  their  duties  hereunder  the  day  and  year  first  above 
written. 

Trustees. — Jacob  S.  Potofsky,  Hyman  Blumberg,  Frank  Rosenblum,  Samuel 
Levin,  Jack  Kroll.  Abraham  Chatman,  Charles  Weinstein,  Louis  Hollander, 
Anthony  Froise,  Abraham  Miller,  Murray  Weinstein,  August  Rellanca. 

Advisory  committee. — Rnymond  H  Reiss,  Louis  Goldsmith,  Morris  Greenberg, 
Isidore  Grossman,  Nathan  Schwartz,  Felix  Mayer,  Henry  Marks,  Morris  Shapiro, 
Ben  Lebow,  Noah  Davis,  John  Stevenson,  Victor  Riesenfeld. 

The  foregoing  agreement  and  declaration  of  trust  has  been  approved  and  is 
executed  by : 

Clothing  Manufacturers  Association  of  the 
United  States  of  America, 
By  Raymond  H.  Reiss,  President. 
Attest : 

Harry  Cobrin,  Secretary. 
Amalgamated  Clothing  Workers  of  America, 
By  Jacob  S.  Potofsky,  General  President. 
Attest : 

Frank  Rosenblum, 
General  Secretary-Treasurer. 


Statement  of  Allen  W.  Ruckek,  President,  Tool  Owners  Union,  Inc. 

Mr.  Chairman  and  gentlemen,  the  individual  members  of  Tool  Owners  Union, 
and  its  officers  and  board  of  founders,  deeply  appreciate  this  opportunity  to  pre- 
sent to  your  committee  the  recommendations  of  our  organization  for  revision  of 
Federal  labor  laws  and  of  the  Federal  labor  union  policy.  Our  interest  stems 
from  the  direct  impact  of  those  laws  and  that  policy  upon  the  .50,000,000  thrifty 
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people  who  own  the  Nation's  tools  of  production ;  the  effect  upon  the  workers 
who  use  these  tools ;  and  the  future  opportunity  for  self-sustaining  employment 
of  our  veterans,  our  youth,  and  our  working  people ;  upon  the  security  of  the 
endowment  income  of  our  churches,  colleges,  and  charitable  institutions;  and, 
upon  the  future  well-being  of  all  our  citizens  and  the  continuous  maintenance 
of  the  national  strength. 

In  those  interests,  and  in  behalf  of  Tool  Owners  Union,  I  shall  offer  for  your 
consideration  four  basic  revisions  in  Federal  labor  union  policy  which  we 
earnestly  hope  will  be  incorporated  in  revisions  to  Federal  labor  laws.  Those 
four  revisions  are  designed  to  revive  the  traditional  American  way  of  progress 
by  restoring  the  traditional  American  incentives  to  individual  self-denial,  thrift, 
and  venture-investment  in  productive  enterprise. 

But  first,  your  committee  will  perhaps  wish  me  to  supply  some  information 
about  Tool  Owners  Union,  in  order  that  you  may  fully  evaluate  the  interests  in- 
volved, and  the  motives  behind  this  testimony. 

Tool  Owners  Union  is  based  upon  an  intensive  15-year  study  of  effect  of  thrift 
and  savings  invested  in  productive  tools  upon  the  employment  opportunity,  earn- 
ings, and  output  of  the  American  worker. 

Its  formal  incorporation  was  preceded  by  an  8  months'  analysis  of  its  prac- 
ticability. It  was  incorporated  as  a  Delaware  corporation  February  26,  1946.  It 
was  founded  without  any  paid-in  capital  or  resources,  as  a  nonstock,  nonprofit, 
educational  organization.  Membership  in  Tool  Owners  Union  'is  open  to  Amer- 
ican cit'zens  regardless  of  sex,  race,  creed,  color,  labor  union  membership,  or 
business  occupation.  The  sole  exceptions  are  elected  or  appointed  Federal,  State, 
and  city  (not  town)  officials  and  officers,  and  employees  of  organizations  hostile 
to  our  purposes.  No  corporation,  partnership,  association,  labor  union,  or  polit- 
ical party,  as  such,  is  eligible  to  membership.  Tool  Owners  Union  is  an  inde- 
pendent, nonpartisan  organization  of  individual  American  citizens. 

For  your  further  information,  Tool  Owners  Union  from  its  inception  has  been 
supported  solely  by  voluntary  membership  contributions.  Its  annual  member- 
ship contributions  range  from  $1  to  $5,  $10,  $25,  $50,  and  $100.  It  has  a  life 
membership  of  $1,000.  There  are  but  two  life  members ;  77  percent  of  its  mem- 
bership contributes  $1  per  annum.  Its  officers  have  been  and  now  serve  without 
compensation.  These  facts  are  given  in  order  that  3rour  committee  may  know 
that  our  organization  is  a  voluntary  one  composed  wholly  of  individual  citizens, 
growing  in  the  typical  American  way ;  that  is,  by  voluntary  support  of  people 
coupled  with  rigid  economy  in  its  operations. 

In  the  year  since  its  formation,  Tool  Owners  Union  has  extended  its  member- 
ship into  all  48  States  and  into  over  1,000  towns  and  cities.  It  has  established 
local  chapters  in  such  small  towns  as  Lexington,  Mass.,  as  No.  1 ;  Tucson,  Ariz., 
as  No.  2 ;  and  in  such  major  cities  as  Baltimore,  Cleveland,  Los  Angeles,  Pitts- 
burgh, and  Philadelphia.  Local  chapters  include  towns  and  cities  as  widely 
separated  as  Wellesley,  Mass.,  and  Santa  Barbara,  Calif. 

The  purposes  of  Tool  Owners  Union  are  set  forth  in  its  chapter  and  bylaws, 
and  I  quote  from  the  preamble  this  statement  of  purpose : 

"To  develop  by  all  lawful  means  the  basis  for  measures  to  uphold  the  Consti- 
tution of  the  United  States,  and  to  preserve  the  foundation  of  national  strength 
and  material  well-being  in  democracy  by  safeguarding  the  right  of  all  persons  to 
be  secure  in  the  ownership  of  the  tools  of  production,  and  their  management,  and 
to  enjoy  the  legitimate,  competitive  earnings  therefrom,  free  from  excessive 
taxation,  monetary  manipulation,  and  confiscation  at  the  hands  of  anyone." 

I  would  like  to  establish  what  is  obvious  to  all  informed  people,  that  America 
is  not  a  nation  of  a  large,  propertyless  proletariat. 

It  is  upon  such  a  false  impression  that  much  of  the  existing  Federal  labor  legis- 
lation has  been  based.  The  actual  fact  is  that  the  productive  property  of  this 
country  is  owned  by  approximately  50,000,000  thrifty  people  either  indirectly 
through  ownership  of  over  45,000,000  savings-bank  deposits,  70,000,000  life-in- 
surance policies,  and  an  unknown  number  of  small  pension  and  trust  funds,  or 
directly  through  ownership  of  professional,  farm,  unincorporated  businesses  and 
corporate  business. 

In  support  of  these  facts,  I  offer  for  your  consideration  official  reports  of  in- 
come tax  statistics,  United  States  Treasury  Department,  as  examined  by  Dr. 
Rufus  Tucker.  This  study,  submitted  as  exhibit  A,  appeared  in  the  June  1943 
issue  of  the  Journal  of  the  American  Statistical  Association.  That  study  dis- 
closed, among  many  other  significant  details  of  widespread  ownership  of  our 
productive  plant,  the  following  : 
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"Excluding  the  millions  owning  savings  bank  accounts  and  insurance,  over 
27,000,000  voters  received  income  directly  from  some  kind  of  productive,  incoine- 
producing  property ; 

"A  high  proportion  of  people  in  the  lowest  10  percent  of  the  population  live 
entirely  or  mainly  on  the  fruits  of  their  savings.  Specifically,  19.5  percent  of  all 
people  with  incomes  under  $500  annually  obtain  their  incomes  wholly  from  the 
fruits  of  former  savings;  of  those  with  incomes  under  $1,000  annually,  21.5  per- 
cent obtain  those  incomes  wholly  from  payments  for  the  use  of  tools  in  which 
they  have  invested  their  savings. 

"These  people,  mostly  elderly,  retired  workers,  together  with  single  women  of 
all  income  classes,  constitute  almost  the  whole  of  our  nonworking  so-called  leisure 
class  of  "capitalists." 

"Even  among  the  more  than  8,000,000  owners  of  corporate  securities,  one-half 
of  them  had  incomes  under  $2,030  a  year.  Among  the  10,000,000  people  owning 
unincorporated  businesses,  one-half  had  incomes  under  $1,295  a  year." 

To  quote  from  this  important  study  : 

"On  the  whole  the  best  measure  of  the  distribution  of  ownership  of  all  forms 
of  productive  capital  together  appears  to  be  the  combined  income  from  property 
and  profits.  According  to  this  measure  one-half  of  all  the  productive  capital  of 
the  country  was  owned  by  consumer  units  with  incomes  under  $3,020,  and  one- 
half  of  the  owners  had  incomes  under  $1,575.  We  must  conclude  that  the  vast 
bulk  of  our  people  are  both  capitalists  and  laborers  during  the  prime  of  their 
lives ;  they  begin  their  careers  without  much  capital  except  their  bodies  and 
their  brains,  and  they  wind  up  with  very  little  earning  power  in  them  but  with 
enough  capital  to  live  on.  This  fact  largely  explains  the  political  stability  we 
have  had  in  the  past  and  is  the  best  hope  for  political  stability  in  the  future." 

These  50,0f>0.000  thrifty  people  include  all  types  and  clashes,  elderly  retired 
workers,  ministers,  school  teachers ;  small  businessmen,  professional  men  and 
farmers,  working  women ;  they  include  our  endowed  colleges  and  universities, 
our  churches,  our  hospitals,  and  our  charitable  organizations  who  also  depend 
upon  income  from  savings  invested  in  productive  assets  (payment  for  the  use 
of  tools  their  money  has  bought). 

Under  the  protection  afforded  by  Federal  labor  laws  to  labor-union  leaders, 
amounting  in  effect  to  "special  privilege"  above  and  beyond  laws  applying  to 
other  citizens,  this  entire  structure  of  thrift  and  savings  has  been  endangered. 

It  has  been  weakened  and  jeopardized  by  persistent  attack  on  payments 
for  the  use  of  tools  (sometimes  called  profits),  as  well  as  by  repeated  instances 
of  temporary  seizure  of  property  and  even  its  destruction. 

Those  same  laws  have  provided  minority  groups  and  their  leaders  with  extra- 
legal powers  to  exert  economic  pressures  that  have  jeopard;zed  the  futiire  se- 
curity of  thrifty  individuals,  their  colleges,  churches,  and  charities. 

Those  same  laws  with  their  monopolistic  power  to  deny  employment  through 
the  closed  shop  have  curtailed  the  freedom  of  choice  of  employment  open  to 
American  youth  to  the  lowest  level  in  the  Nation's  history. 

The  end  result,  as  I  shall  shortly  demonstrate  to  you,  has  been  virtually  to 
halt  American  progress  in  its  tracks. 

For  these  reasons,  and  in  accord  with  the  purposes  for  which  it  has  been 
chartered,  Tool  Owners  Union  asks  your  earnest  consideration  of  four  basic 
changes  in  Federal  labor-union  policy,  and  their  imp'ementation  through  revision 
of  Federal  labor  laws,  notably  section  20  of  the  Clayton  Act,  section  4  of  the 
Norris-LaGuardia  Act,  and  of  the  Wagner  Act.    The  revisions  are— 

1.  Elimination  cf  the  closed  shop  in  all  its  forms  in  order  tliat  all  workers 
and  especially  the  half-millicn  young  Americans  coming  annually  from  our 
schools  and  colleges  shal  not  be  denied  their  right  to  choose  their  own  employ- 
ment, nor  be  compelled  to  pay  against  their  will  for  the  exercise  of  that 
right;  rather  that  each  may  freely  choose  to  bargain  individually  or  col- 
lectively as  he  or  she  may  prefer. 

2.  Full  equality  for  business  enterprise  and  labor  unions  alike  before  the 
law,  obligation  to  the  law  and  for  violation  of  the  law,  in  order  that  there 
may  be  an  end  to  any  form  of  vested  interest  dependent  upon  political  influ- 
ence and  governmental  gratuity  for  license  to  exploit  either  the  natural 
resources  of  the  Nation,  the  human  energy  of  any  citizen,  or  the  income 
from  the  savings  of  thrifty  people. 

3.  Sincere  collective  bargaining  with  all  demand  and  counter  proposals 
on  the  table,  and  with  no  right  to  take  a  strike  vote,  or  to  instigate  or  encour- 
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age  any  lock-out,  work  interruption,  work  slow-down,  or  strike  until  free 
bargaining  lias  utterly  failed  to  reach  an  agreement. 

4.  Referendum  control  of  union  leaders  by  union-member  members  whereby 
no  strike,  work  interruption,  or  work  slow-down  may  be  called  until,  in  each 
plant,  mine,  or  facility  affected,  a  majority  of  all  employees  affected  have 
so  voted  officially  in  secret  ballot,  with  full  knowledge  of  their  responsibility 
to  themselves  and  their  families,  and  to  the  public,  and  with  complete  infor- 
mation as  to  the  wage  and  working  conditions  at  issue.  Referendum  control 
protects  the  worker  in  both  his  right  to  strike  and  in  his  right  not  to  strike. 

In  support  of  these  revisions  to  Federal  labor  law,  and  especially  to  the  Clayton 
Act,  the  Norris-LaGuardia  Act,  and  the  Wagner  Act,  I  shall  not  burden  your 
committee  with  the  orthodox  and  often-repeated  reasons  and  statistical  data  which 
already  have  been  presented  here.  Instead,  I  respectfully  submit  to  your  com- 
mitte  reasons  more  fundamental  than  those  usually  advanced,  and  data  which  I 
believe  to  be  new,  and  which  point  to  the  urgent  need  of  the  recommended 
revisions  in  Federal  labor  law  and  policy. 

It  is  fundamental  that  production  is  essential  to  the  lives  as  well  as  the  liveli- 
hood of  our  people. 

It  is  just  as  fundamental  that  domestic  tranquillity  and  industrial  peace  are 
essential  to  production. 

And  it  is  equally  as  basic  that  an  adequate  stock  of  tools  of  production  sufficient 
to  provide  the  level  of  output  necessary  to  the  very  existence  and  lives  of  our 
people  is  essential.  Without  adequate  tools,  no  modern  nation  can  maintain  the 
lives  of  its  present  population,  let  alone  support  a  rising  level  of  material  well- 
being. 

Vivid  evidence  of  this  truth  is  seen  in  England,  where  approximately  50  percent 
more  coal  miners  than  we  employ  can  produce  but  one-half  as  many  ton* 

Your  committee  will  appreciate  the  significance  of  the  fact  that  the  conti- 
nental area  of  the  United  States  today  contains  no  more  tillable  soil,  forest, 
and  mineral  resources  than  it  did  at  the  time  of  Jamestown  and  Plymouth;  that 
the  red  man  prior  to  1600  A.  D.  had  all  that  we  have,  and  yet,  with  it  all, 
was  never  ab^e  to  support  at  any  one  time  a  population  in  excess  of  a  half-million 
Indians,  and  then  only  in  primitive  poverty.  The  tools  of  production  acquired 
since  the  year  1000  are  the  very  foundation  of  the  lives  as  well  as  of  the  mate- 
rial well-being  of  our  people.  They  are  the  foundation  of  the  national  strength 
in  both  peace  and  war. 

Again,  we  have  only  to  note  the  distressing  plight  of  our  friends,  the  English, 
to  see  the  inevitable  end  result  of  policies  that,  however  well  intentioned,  act 
to  reduce  the  quantity  and  quality  of  tools  below  the  level  needed  to  sustain 
a  nation's  population  and  to  advance  its  progress. 

Your  committee  wil  be  equally  alive  to  the  further  fact  that  there  is  only  one 
way  to  raise  the  future  level  of  material  welfare  of  all  citizens.  It  is  to  expind 
continuously  the  quality  and  quantity  of  our  production.  Expanding  production 
is  essential  to  an  expanding  scale  of  living. 

Expanding  production  rests  not  only  upon  an  honest  monetary  and  tax  policy, 
and  its  corollary  economic  government;  it  rests  also  upon  domestic  tranquility 
and  industrial  peace. 

To  the  extent  that  Federal  policy  and  Federal  labor  laws  have  given  oppor- 
tunity or  protection  to  any  minority  group  or  its  leaders  arbitrarily  to  disturb 
the  peace  nnd  the  production  of  the  Nation,  those  laws  should  be  amended. 

Future  improvement  of  the  lot  of  our  people  rests  upon  assurance  of  domestic 
tranquility  and  industrial  peace  against  arbitrary  disturbance  at  the  hands  of 
anybody. 

Given  domestic  tranquility  and  industrial  peace,  the  only  means  of  achieving 
an  expanding  production  is  to  steadily  add  to  our  tools  of  production  at  a  rate 
faster  than  the  growth  rate  of  our  population.  Only  when  the  Nation's  tools 
increase  faster  than  its  population  can  the  per  capita  welfare  of  our  people  be 
advanced,  our  youth  employed,  and  our  national  security  strengthened.  It  is 
this  process  of  growth  which  is  fed  by  savings  from  the  self-denial  and  thrift 
of  50,000,000  Americans.  It  can  be  nourished  in  freedom  only  by  their  continued 
self-denial  and  thrift. 

To  the  extent  that  Federal  labor-union  policy  and  Federal  labor  laws  cause 
industrial  unrest,  impair  incentive  to  progress,  and  discourage  the  investment 
of  savings  for  the  constant  replacement  of  worn-out  and  obsolete  tools,  and  a 
continuous  net  addition  to  the  existing  stock  of  productive  tools,  to  that  extent 
they  are  short-circuiting  the  dynamic  forces  for  American  progress  and  dimming 
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the  bright  hope  of  the  future  for  the  oncoming  millions  of  our  youth.  Here  also 
is  the  great  opportunity  of  this  Congress,  as  well  as  its  duty  under  the  Consti- 
tution, to  injure  domestic  tranquillity,  to  restore  the  incentive  to  self-denial, 
thrift,  and  risk-taking  enterprise  upon  which  our  past  surpassing  growth  in 
tools  has  been  based. 

Let  us  see  tne  tuil  magnitude  of  the  relation  of  population  growth  to  Federal 
labor  union  policy : 

I  submit  lor  your  examination,  as  exhibit  B-l,  a  tabulation  taken  from  the 
sixteenth  census  of  population,  United  State  Bureau  of  tne  Census,  showing  tnat — 

(a)  In  1940,  our  population  included  32,000,1)00  persons  under  xo  years 
of  age ; 

(b)  That  by  1950,  11,000,000  of  these  young  people  will  be  out  of  school, 
and  most  of  them  looking  for  jobs  and  opportunity ; 

(c)  That  by  1960,  and  again  by  1970,  we  must  expect  to  have  in  each  of 
.  those  decades  another  10,000,000,  most  of  whom  will  be  seeking  jobs  and 

opportunity.  . 

Even  with  due  allowance  for  elderly  person  *  retiring  from  the  national  labor 
force,  our  total  number  of  workers  will  increase  on  net  balance.  As  exhibit  B-2, 
I  submit  official  estimates  showing  total  population  by  decades  until  19r<0,  together 
with  that  part  over  14  years  of  age,  and  the  increase  in  the  labor  force.  Let 
me  summarize  this  tabulation  : 

(a)  Compared  to  1940,  we  must,  by  1950,  provide  tools  and  jobs  for  over 
7,000,000  more  persons ; 

(b)  By  1900,  we  must  have  tools  and  jobs  for  another  3,000,000,  and  by 
1970,  still  another  2,500,000. 

(c)  By  1970,  less  than  25  years  away,  we  must  have  expanded  our  tools 
sufficiently  to  give  self-sustaining  jobs  to  13,000,000  more  people  than  in  1940. 

These  official  data  show  that  within  the  next  4  to  5  years,  private  enterprise 
must  expand  its  working  tools  sufficiently  to  provide  employment  opportunity 
for  nearly  2,500,000  young  people.  In  addition,  it  must  also  proviue  employ- 
ment opportunity  for  approximately  2,0iJO,OUO  veterans  now  in  schools  and  col- 
leges, or  a  grand  total  of  nearly  4,000,000  new  self-sustaining  jobs  by  1950. 

In  a  modern  economy,  gentlemen,  there  are  virtually  no  jobs  except  in  using 
tools  (a)  to  produce  goods  and  services  or  (b)  to  make  new  tools.  It  is  impos- 
sible to  set  to  work  a  taxicab  driver  unless  someone's  savings  and  desire  to 
venture  have  provided  the  capital  to  buy  a  cab ;  it  is  impossible  to  employ  a 
stenographer  unless  someone  has  previously  saved  and  risked  the  money  with 
which  to  buy  a  typewriter.  On  the  average  in  our  economy,  our  citizens  must 
accumulate  and  risk  in  private  enterprise  nearly  $4,000  for  each  new  job  pro- 
vided— the  amount  ranges  from  a  few  hundred  dollars  in  retail  and  service 
establishments  to  as  high  as  $40,000  in  an  oil  refinery. 

To  provide  employment  for  upward  of  a  half-million  new  workers  each  year 
for  half  a  generation  to  come,  we  face  as  a  Nation  the  stern  necessity  of 
continuously  expanding  the  tools  of  production.  That  alone  will  assure  self- 
sustaining  jobs  to  these  young  people.  If  we  fail  to  provide  a  climate  encouraging 
to  self-denial,  thrift,  and  risk  investment,  there  will  be  a  series  of  crises,  nrst 
of  morals  and  crime  among  our  idle  youth  and  then  of  economic  reactionarism 
among  the  frustrated.  We  have  now  the  crisis  in  youth  criminality,  as  the 
head  of  the  FBI  has  repeatedly  affirmed.  We  also  have  now  disturbing  num- 
bers of  "economics  throw-backs"  in  schools  and  colleges,  because  we  have  not 
provided  for  these  young  people  the  future  opportunity  they  had  every  reason 
to  expect.  Ahead  of  us,  especially  if  we  fail  to  expand  our  economy  to  absorb 
within  4  years  over  4,000,000  young  people  and  veterans,  is  the  logical  outcome 
of  idleness  and  frustration — the  impending  crisis  of  youth-led  revolution,  bloodless 
or  otherwise,  that  can  destroy  this  Republic  and  in  its  place  set  up  a  totalitarian 
state  within  less  than  25  years. 

In  the  face  of  this  development,  which  properly  can  be  termed  an  impending 
crisis,  what  has  our  Government  done?  It  has  inaugurated  policies  that  have 
made  inevitable  a  dangerous  shrinkage  in  our  tools  of  production,  both  abso- 
lutely and  per  capita.  That  shrinkage  began  after  1930,  and  it  has  continued 
ever  since.  Contrary  to  popular  impression,  everywhere  repeated  in  print  and 
in  talk,  this  Nation  did  not  enlarge  its  productive  tools  for  peacetime  use  even 
during  the  war.  Before  I  submit  to  you  the  documented  evidence  of  deteriora- 
tion in  the  Nation's  quantity  and  quality  of  tools  since  1930,  I  should  like  to 
dissipate  this  misconception  of  wartime  growth. 
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For  your  consideration,  I  submit  exhibit  C-l,  covering  investment  in  plant 
and  equipment  from  July  1940  to  December  31,  1944,  the  period  of  so-called 
wartime  expansion,  as  compared  to  prewar  investment  in  plant  and  equipment. 

During  that  period,  89  percent  of  the  investment,  both  public  and  private, 
went  into  tools  for  making  munitions  and  armament. 

The  total  investment  was  $23.7  billion.  Only  $2.51  billion  was  invested  in 
peacetime  industry,  or  11  percent. 

That  investment  amounted  only  to  an  average  of  but  $0.56  billion  annually, 
which  contrasts  with  $1.62  billion  in  1939,  $2.68  billion  in  1929,  and  $2.74  billion 
in  1920. 

You  gentlemen  are  fully  conscious  that  the  greater  part  of  both  public  and 
private  investment  went  into  shipbuilding,  airplane,  and  munition-making  facili- 
ties, and  is  partially  or  wholly  useless  for  peacetime  productive  needs.  The 
consequently  necessary  but  nonetheless  drastic  shrinkage  in  peacetime  produc- 
tion tools  during  the  war  simply  extended  the  already  disturbing  shrinkage 
which  had  occurred  during  the  decade,  1930  to  1940,  in  nearly  every  major- 
prouction  sector  of  the  economy/  In  evidence  of  this  grave  development,  I  shall 
submit  a  series  of  exhibits,  containing  only  verified  data  from  official  Federal 
sources. 

Of  these  exhibits,  I  offer  as  exhibit  C-2,  a  tabulation  of  the  total  primary 
horsepower  of  installed  equipment  in  all  major  power-producing  industries,  and 
the  horsepower  per  worker  over  the  long  term,  1880-1940,  inclusive.  These  data 
are  taken  from  the  following  publications  of  the  Federal  Government :  Mineral 
Yearbook  of  the  United  States  Bureau  of  Mines:  United  States  Census  of  Manu- 
facturers, Mining,  and  Electrical  Industries ;  The  Federal  Power  Commission ; 
United  States  census  reports  of  population  and  occupation. 

They  embrace  total  primary  horsepower  of  installed  equipment  in  six  major 
divisions  of  American  industry — mining  and  quarrying,  manufacturers,  steam 
locomotives,  merchant  marine,  electric  public  utilities,  and  electric  railways. 
They  show  that :  between  1880  and  1910,  primary  horsepower  per  worker  rose 
five  times;  between  1910  and  1930,  average  horsepower  per  worker  rose 
from  3.0  horsepower  to  4.9  horsepower,  a  gain  of  almost  67  percent  in  20  years. 

But  between  1930  and  1910,  primary  horsepower  per  worker  declined  from  4.9 
to  4  5  horsepower,  a  shrinkage  of  nearly  10  percent. 

It  is  upon  mechanical  power  driving  constantly  improved  tools,  gentlemen,  that 
our  world  superiority  in  production  is  basically  founded ;  this  shrinkage  in  power 
per  worker  in  face  of  a  steadily  growing  population  and  labor  force  is  a  storm 
signal  that  cannot  be  safely  ignored. 

As  evidence  of  an  accompanying  shrinkage  in  tools,  as  well  as  power  per 
worker,  I  submit,  as  exhibit  C-3,  a  table  net  capital  invested  per  worker  and 
per  capita  of  population,  in  manufacturing,  1925  to  1940,  inclusive.  The  data 
for  net  capital  investment  are  those  reported  by  the  Income  Tax  Division  of  the 
Bureau  of  Internal  Revenue. 

These  data  show  that  net  capital  or  tools  per  worker  in  manufacturing  de- 
clined from  1930  to  1940  by  19.7  percent;  net  capital  or  tools  per  capita  of  popu- 
lation fell  by  20.2  percent  in  the  same  period. 

Never  before  in  the  history  of  our  country,  gentlemen,  have  we  ended  a  decade 
with  a  smaller  investment  per  worker  and  per  capita  in  our  manufactures  than 
when  we  began  it.  That  shrinkage  is  unique  in  our  experience.  It  is  not  con- 
fined to  manufacturing  industry. 

I  submit  to  you,  as  exhibit  0-4,  a  tabulation  based  on  official  data  of  the  Inter- 
state Commerce  Commission,  showing  the  total  net.  capital  investment  of  steam 
railways  of  the  United  States,  and  the  amount  of  such  investment  per  million 
of  population  for  the  period  1925-40,  and  to  1944.  During  the  decade,  1930-40, 
there  was  actually  a  shrinkage  in  total  investment  in  railroads;  the  investment 
per  million  of  population  declined  8.01  percent.  By  1944,  despite  heroic  efforts 
to  expand  our  railway  facilities,  we  failed  to  keep  abreast  of  population  growth. 
In  that  year,  1944.  investment  per  million  of  population  was  actually  8.8  percent 
below  that  of  1930.  Our  tools  of  railway  transportation  are  shrinking  just  as 
our  tools  of  primary  power  and  manufacture  are  shrinking. 

The  capital  shrinkage  in  this  sector  of  the  economy  is  reflected  by  a  correspond- 
ing shrinkage  in  railroad  rolling  stock.  Exhibit  C-5  here  submitted  shows  that 
between  1930  and  1940,  American  railroads  had  lost  over  600,000  freight  cars,  a 
shrinkage  of  32  percent  per  million  population ;  this  exhibit  shows  that  even  dur- 
ing the' war,  i.  e.,  by  1944,  we  still  had  over  500,000  fewer  freight  cars  than  we 
had  during  1930,  a  shrinkage  of  28.5  percent  relative  to  population. 
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In  further  evidence  of  the  shrinkage  in  our  tools  of  production,  I  submit  next, 
as  exhibit. C-6,  the  aggregate  net  capital,  and  the  per  million  population  net 
capital  of  the  mines  and  quarries  of  the  United  States,  1925-42,  taken  from 
United  States  Treasury  Department  records. 

In  this  sector  of  the  economy,  total  productive  facilities  declined  3S9  percent 
between  1930  and  1940;  capital  invested  per  million  population  has  declined  43.1 
percent  from  1930  to  1940.  By  1942,  the  shrinkage  was  50  and  54.1  percent,  respec- 
tively.    That  shrinkage  of  productive  tools  is  of  unmistakable  significance. 

Similar  declines,  either  in  actual  numbers  of  tools  or  in  years  of  useful  life 
remaining,  are  evident  in  the  following  which  I  submit  as  exhibit  C-7.  This 
table  shows  the  percentage  of  machine  tools  over  10  years  old  in  the  United 
States,  for  each  5-year  period  from  1925  to  1945,  inclusive,  as  reported  by  the 
periodic  machine-tools  survey  of  the  respected  American  Machinist  magazine. 

Note  that  in  1945,  and  with  the  inclusion  of  new  machine  tools  installed  dur- 
ing the  war,  54  percent  of  all  privately  owned  machine  tools  were  10  years  old, 
as  compared  to  only  44  percent  in  1925,  and  49  percent  in  1940.  Again,  the  evi- 
dence is  unmistakable.     Our  tools  are  deteriorating. 

These  various  exhibits  cover  the  major  sectors  of  our  economy,  with  the  excep- 
tion of  agriculture,  data  for  which  are  not  available.  But  it  is  known  that  there 
exists  today  a  great  shortage  of  all  farm  equipment,  farm  construction,  and 
farm  improvement. 

From  all  important  segments  of  the  economy — agriculture,  mining,  manufac- 
turing, and  transportation — the  evidence  is  the  same,  a  marked  shrinkage  both 
in  totals  of  productive  facilities,  but  especially  in  tools  per  worker  and  per  capita 
of  population. 

Whether  measured  in  money,  in  horsepower  of  installed  equipment,  or  in  num- 
bers of  individual  machine  tools  and  transportation  tools,  the  result  is  the  same. 
For  the  first  time  in  our  history,  during  the  15  years  since  1930,  we  have  failed 
to  expand  the  sum  total  of  our  tools  of  production ;  we  have  failed  to  offset,  by 
new  additions,  the  inevitable  losses  of  worn-out  and  obsolete  equipment ;  we  have 
failed  to  meet  the  demands  of  a  growing  labor  force  and  increasing  population 
by  net  additions  to  our  total  stock  of  tools. 

The  plain  reason  that  we  have  failed  is  because  of  inability  to  accumlate  sav- 
ings or  lack  of  incentive  to  invest  them,  or  both.  But  failed  we  have  to  make 
the  necessary  new  investments  to  provide  adequate  tools  for  our  growing  popu- 
lation. As  further  evidence  of  that  fact,  I  submit  as  exhibit  C-8  a  tabulation 
taken  from  a  memorandum  of  the  Bureau  of  Foreign  and  Domestic  Commerce, 
Department  of  Commerce,  dated  July  10,  1942,  and  numbered  2-14-42,  showing 
the  total  new  investment  in  plant  and  equipment  by  manufacturers,  utilities,  and 
all  other  industry,  for  the  years  1929,  1937,  and  1940. 

Both  total  investment  and  that  per  worker  in  1940  was  23  percent  less  than 
in  1929;  per  capita  of  population,  it  was  29  percent  less  than  in  1929. 

This  documented  evidence  shows  that  in  all  sectors  of  industry  our  capital 
assets  and  tools  have  deteriorated  alarmingly  since  1930.  The  facts  are  truly 
appalling. 

These  data  showing  tills  per  worker  and  per  capita  shrinkage  in  our  tools 
for  peacetime  use  reveal  to  us  the  shocking  end  results  of  15  years  of  taking 
postgraduate  courses  in  national  economic  foolishness.  They  have,  to  put  it 
mildly,  made  us  candidates  for  the  thirty-second  degree  in  economic  and  social 
suicide. 

Those  end  results  are  the  natural  and  inevitable  consequences  of  spendthrift 
government,  monetary  manipulation,  and  Marxian  taxation  combined  with  the 
delegation  to  labor  union  leabers  of  almost  uncontrolled  monopoly  powers — ■ 
powers  that  have  been  used  arbitrarily  to  prevent  fair  bargaining  for  payments 
for  the  use  of  the  very  tools  that  produce  the  worker's  prosperity,  to  disrupt 
industrial  peace,  to  reduce  production,  to  inflate  costs  and  prices,  and  to  impair 
both  the  incentive  and  the  opportunity  for  50,000,000  thrifty  people  to  expand 
the  Nation's  tools  of  production  with  their  savings. 

In  these  past  15  years  we  have  had,  in  effect,  a  marriage  of  radical  politics 
and  cave-man  economics — a  marriage  which  has  spawned  those  dread  scourges 
of  all  free  people,  agitators,  bureaucrats,  and  collectivists.  They  are  the  very 
A  B  C's  of  reaction. 

It  is  time  to  call  a  halt — a  halt  not  only  to  protect  from  those  scourges  the 
50,000,000  thrifty  people  of  this  country  but  to  safeguard  the  future  of  our 
youth,  the  security  of  our  endowed  institutions,  the  welfare  of  the  workers  they 
pretend  to  protect,  and  the  very  strength  of  this  Republic  itself. 
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It  is  time  to  lay  a  firm  foundation  for  a  revival  of  thrift  and  of  incentive 
to  expand  our  productive  facilities  in  the  interests  of  all  our  people. 

The  resumption  of  the  former  long-term  rate  of  addition  to  our  production 
tools  (capital  accumulation)  is  today  an  economic  and  social  imperative.  It 
quickly  becomes  also  a  political  imperative  when,  as  in  England,  the  tools  of 
production  fall  to  so  low  a  level  that  the  existing  population  can  no  longer  be 
supported  by  their  output,  or  when,  as  in  the  United  States,  prolonged  shortages, 
inconveniences,  and  reduced  living  scales  arouse  popular  resentment  over  gov- 
ernmental policies. 

This  Congress,  not  the  next  one,  must  rise  to  meet  this  political  imperative, 
and  enact  legislation  that  will  achieve  two  essential  results : 

1.  Remove  the  legal  power  to  and  the  motive  and  opportunity  for  labor- 
union  leaders  to  disturb  industrial  peace  by  arbitrary  strikes,  slow-downs, 
and  work  interruptions ;  and  their  monopoly  power  over  human  labor. 

2.  Restore  the  incentive  to  thrifty  people  by  providing  full  protection  to 
their  persons,  their  characters,  and  their  property  against  arbitrary  violence, 
defamation,  and  confiscation  at'the  hands  of  anybody. 

These  two,  assured  industrial  peace  and  incentive  to  expand  the  tools  of  pro- 
duction, are  the  basic  needs  of  the  Nation  to'  maintain  the  well-being  of  all  of 
our  citizens  and  for  the  enlargement  of  opportunity  for  our  oncoming  millions 
of  young  Americans. 

The  four  revisions  in  Federal  labor  laws  which  I  have  previously  outlined 
to  you  are  those  which,  in  our  considered  judgment,  are  the  very  minmjjiiftn 
necessary  to  achieve  those  ends.  We  regard  them,  and  we  earnestly  trust  that 
your  committee  will  regard  them,  as  fair,  equitable,  and  in  no  sense  punitive. 

Tool  owners  union  is  not  here  to  advocate  retribution  nor  to  destroy  any 
esablished  American  institution ;  it  is  here  to  advocate  a  sound  program  for 
progress  that  will  steadily  lift  the  production,  the  earnings,  and  the  scale  of 
living  of  every  citizen. 

In  conclusion,  gentlemen,  and  in  deep  and  sympathetic  understanding  of  your 
responsibility  to  Congress  and  to  the  Nation,  may  I  add  this : 

You  will  be  quick  to  recognize  that  whatever  proportion  of  our  total  output 
in  any  year  is  set  aside  for  additions  to  tools  (capital  accumulation),  that 
proportion  is  automatically  deducted  from  the  production  available  for  immedi- 
ate consumption.  It  is  possible,  temporarily,  for  a  people  to  use  nearly  all 
its  productive  man-power  and  productive  facilities  to  turn  out  only  necessaries, 
comforts,  and  conveniences.  In  such  a  period,  the  national  scale  of  living  might 
be  raised,  temporarily,  to  a  higher  level.  Such  temporarily  higher  level  could, 
at  best,  be  maintained  only  so  long  as  the  tools  could  operate  without  replace- 
ment, or  until  the  growth  of  population  overtook  the  capacity  of  the  tools.  That 
time  would  be  brief.  Thereafter,  the  progressive  growth  of  inconvenience,  dep- 
rivation, want,  and  suffering  of  the  people,  together  with  the  social  pressure 
of  rising  population,  would  require  a  high  proportion  of  productive  effort  to  be 
diverted  to  the  maintenance  and  expansion  of  the  tools  of  production,  and  away 
from  output  for  immediate  consumption.  During  the  period  necessary  to  lift 
the  level  of  tools  in  use  to  that  demanded  by  the  wants  of  the  people,  the  scale 
of  living  would  decline  drastically  (note  England,  Russia,  and  other  nations) 
and  would  remain  at  that  low  level  until  net  additions  to  our  productive  assets 
had  restored  our  capacity  to  the  former  level  relative  to  population. 

It  will,  I  know,  be  only  too  clear  to  you  gentlemen  that  the  fundamental  task 
before  you  is  to  provide  a  sound  basis  whereby  the  citizens  voluntarily  may 
settle  for  .themselves  what  proportion  of  current  production  they  will  immedi- 
ately consume,  and  what  proportion  they  will  voluntarily  save  and  employ  to 
add  to  this  Nation's  productive  assets. 

To  be  sure,  the  Federal  Government  may  assume  to  be  given  power  to  deter- 
mine a  so-called  national  investment  policy,  i.  e.,  what  proportion  of  current 
production  must  be  devoted  to  adding  to  the  tools  of  production.  To  implement 
such  a  policy,  you  know  only  too  well  that  government  must  also  have  the  com- 
plete power  to  direct  all  individuals  and  enterprises,  and  power  to  punish  those 
who  disobey  its  orders.  The  state  then  becomes  all-powerful  and  the  citizen  is 
reduced  to  virtual  serfdom.  This  Nation  will,  we  all  know,  never  consciously 
embrace  economic  dictatorship  but,  as  we  have  repeatedly  seen  occur  abroad, 
even  free  peoples  in  their  want  and  desperation  will  call  for  a  "man  on  horse- 
back." We  cannot,  we  must  not,  permit  conditions  which  lead  to  that  end, 
the  most  tragic  in  man's  history.  This  Congress  can  and  should  take  steps  to 
remove  any  possibility  of  so  grave  a  contingency. 
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To  state  planning  and  state  determination  of  national  investment  policy, 
there  is  only  one  alternative  and  antidote.  It  is  to  leave  the  people  themselves 
free  to  determine  what  proportion  of  their  current  incomes  they  will  consume, 
and  what  proportion  they  will  invest  in  more  tools.  Such  freedorfl,  however, 
is  in  itself  not  enough.  Citizens  must  also  have  the  incentive  to  self-denial, 
to  thrift  and  for  risk-taking  enterprise.  The  incentives  are  simple  and  tradi- 
tional to  us  all — the  right  to  direct  one's  efforts  as  one  sees  fit,  the  right  to 
own  and  to  manage  property  and  to  enjoy  the  legitimate,  competitive  earnings 
therefrom,  subject  to  the  single  restraint  that  in  exercising  these  rights,  none 
shall  trespass  the  equal  right  of  another  to  do  the  same.  The  necessary  in- 
centives include  the  right  to  be  safeguarded  against  personal  violence  and  coer- 
cion, against  intimidation  and  harassment  by  government,  against  defamation  of 
character  and  against  excessive  taxation,  monetary  manipulation  and  cofisca- 
tion  at  the  hands  of  anyone — business  management,  labor  unions  or  Government 
itself. 

Whenever,  and  wherever,  those  basic  incentives  to  self-denial  and  thrift 
are  attacked,  impaired  and  even  partially  destroyed,  thrift  becomes  either  im- 
possible or  unattractive,  or  both.  Investment  in  new,  job-creating  and  output- 
increasing  enterprise  becomes  less  and  less,  until  eventually  the  Nation's  stock  of 
tools  ceases  to  grow,  and  then  begins  to  decline.  As  I  have  already  shown, 
this  Nation  has  now  reached  that  latter  stage.  It  is  a  stage  marked  today  on 
the  one  hand  by  grave  shrinkages  in  its  production  tools — relative  to  popula- 
tion and  to  working  force,  and  on  the  other  hand,  by  shortages,  high  prices,  and 
even  deprivation  among  our  people,  and  by  widespread  cynicism,  crime  and 
frustration  among  our  youth. 

It  is  this  grave  development,  and  its  implications  for  the  future,  which  have 
created  not  only  a  moral,  social  and  economic  imperative,  but  have  also  con- 
fronted you  with  a  political  imperative  demanding  a  return  to  the  traditional 
American  incentive  system.  It  is  time  for  your  vision,  statesmanship  and 
courage  to  be  called  into  play  to  surmount  that  imperative. 

It  is  against  the  background  of  the  foregoing  that  Tool  Owners  Union  asks 
your  serious  and  courageous  consideration  to  fundamental  changes  in  Federal 
labor  union  policy,  and  their  implementation  in  Federal  labor  laws. 

The  changes  sought  are  those  which  will  assure  free  bargaining,  whether 
individual  or  collective;  mutual  equality  before  the  law  in  all  respects;  sincere 
and  thorough  bargaining  before  any  strike  vote  may  be  taken ;  with  all  demands 
and  counterproposals  on  the  table;  and  limitation  of  strikes  to  those  approved 
by  referendum  vote  in  official  secret  ballot  of  all  employees  of  each  plant,  when 
they  know  the  full  details  of  the  issues  at  stake,  and  the  responsibility  upon 
them.  The  American  workingman  and  woman  will  know  when  to  thus  exercise 
both  the  right  to  strike  and  the  right  not  to  strike. 

Those  changes  are,  in  the  considered  judgment  of  Tool  Owners  Union  and  its 
members,  the  basic  changes  needed  quickly  to  restore  and  to  preserve  the  in- 
centives to  self-denial,  thrift,  and  risk-taking  investment  to  expand  the  Nation's 
tools  of  production  at  a  rate  faster  than  the  growth  of  our  population ;  the 
changes  needed  to  expand  opportunity  and  free  choice  of  employment  to  our 
youth,  to  preserve  the  security  of  our  endowed  institutions,  and  to  maintain 
supreme  the  strength  of  this  Republic. 


Statement  of  J.  T.  Sandeus,  Legislative  Counsel,  the  National  Grange 

The  National  Grange  is  the  oldest  Nation-wide  farm  organization.  It  has  three- 
quarters  of  a  million  farm  membership,  most  of  whom  live  on  family-sized  farms, 
representing  the  most  close-knit  stable  family  groups  in  the  land. 

Throughout  its  entire  history,  the  Grange  has  stood  out  consistently  as  an 
opponent  of  monopolistic  and  antidemocratic  tendencies  either  in  farm  policies, 
in  industry,  or  in  labor.  It  is  deeply  convinced  that  democracy  cannot  survive 
and  that  labor  and  agriculture  cannot  prosper  if  any  important  segment  of  our 
national  life  is  dominated  by  monopolistic  undemocratic,  antisocial  policies. 
Believing  thus,  we  have  not  supported  restriction  of  farm  output  as  a  means  of 
maintenance  of  farm  income ;  but  have  always  advocated  agricultural  abundance 
as  a  cardinal  part  of  our  policies.  Just  as  firmly  and  as  consistently  the  Grange 
has  likewise  spoken  out  against  monopolistic,  restrictive,  racketeering  policies 
in  labor  and  industry.  In  the  past,  farmers  have  suffered  great  economic  damage 
from  such  practices  and  policies  in  labor  unions  and  industry. 
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The  Grange  specifically  is  opposed  to  practices  in  labor  organizations  that 
tend  to  restrict  the  individual  laborer's  right  to  work ;  that  use  antisocial,  un- 
democratic methods  of  force  to  gain  undue  advantage  in  disregard  for  the  general 
welfaie.     4 

We  favor  outlawing  secondary  boycotts,  all  jurisdictional  strikes,  and  radical 
curbing  of  the  undemocratic  use  of  the  closed  shop.  If  public  support  is  to  be 
given  to  the  closed  shop,  it  must  be  determined  and  maintained  on  democratic 
lines  and  not  as  it  often  has  been  in  the  past.  We  oppose  the  National  Labor 
Relations  Board  or  any  other  agency  setting  up  rules  that  amount  to  new  labor 
laws  contrary  to  the  intent  of  the  Congress.  We  favor  freedom  of  discussion  of 
labor-management  issues  for  both  labor  and  employers.  Welfare  funds  collected 
from  labor  and  employers  should  be  jointly  managed  by  them  solely  for  the 
welfare  of  labor. 

In  making  these  and  the  following  statements  of  our  belief  on  the  desirable 
relations  between  labor,  industry,  and  agriculture,  we  want  to  make  it  clear  that 
we  are  either  pro-  nor  anti-labor;  neither  pro-  nor  anti-industry.  We  wish  to 
emphasize  that  opposition  to  certain  labor  policies  and  practices  is  not  opposition 
to  the  legitimate  and  socially  sound  policies  of  labor  organizations.  Our  organi- 
zation at  all  times  has  spoken  out  firmly  for  labor's  right  to  organize  freely  for 
legitimate  collective  bargaining  in  behalf  of  their  own  welfare.  We  realize  that 
it  is  highly  important  that  labor  and  agriculture  work  together  for  the  improve- 
ment of  the  welfare  of  both.  But  the  Grange  insists  that  this  friendship,  this 
cooperation,  be  based  on  policies  that  do  not  restrict  productivity  of  labor ;  that 
exclude  antisocial,  antidemocratic  practices.  Our  aim  is  that  of  the  maximum 
long-time  interest  of  labor,  industry,  and  agriculture  as  a  harmonious  triumvirate 
in  a  sound  free-enterprising  democracy. 

In  this  connection,  I  shoidd  like  to  call  your  attention  to  the  Grange  guide  posts 
that  have  been  tin1  principal  pillars  on  which  Grange  policies  for  labor  industry, 
and  agriculture  have  been  based  for  several  year ; 

'"All  prosperity  springs  from  the  production  of  weath ;  or  anything  which  re- 
tards the  production  of  wealth  is  unsound. 

"The  compensation  of  each  should  be  based  on  what  he  contributes  to  the  gen- 
eral welfare. 

"The  prime  purpose  of  government  is  to  protect  its  citizens  from  aggression — 
both  physical  and  economic." 

Farmers  will  maintain  a  high  postwar  level  of  farm  output  as  they  have  always 
done  and  will  bitterly  oppose  any  labor  policy  that  fights  for  the  maintenance  of 
unduly  high  wages  at  the  sacrifice  of  high  industrial  production  and  employment. 

It  appears  to  the  Grange  that  much  of  the  testimony  given  before  this  com- 
mittee by  labor  representatives,  much  of  the  action  of  labor  unions  in  calling  or 
threatening  to  call  strikes  since  the  close  of  the  war,  and  much  of  the  current 
publicity  by  labor  leaders,  has  given  overemphasis  to  immediate  increases  in 
wages,  to  the  maintenance  of  these  wages  after  the  war,  and  to  restricted  output 
practices ;  and  has  underemphasized  the  long-time  importance  of  secure  high 
industrial  employment  and  output  of  laborers. 

If  prices  fall  after  this  war  as  they  have  done  after  all  wars,  this  policy  of 
insistence  on  maintenance  of  unduly  high  wages  in  spite  of  a  general  fall  in 
price  levels,  will  accentuate  the  Nation's  economic  difficulties ;  reduce  its  output 
of  industrial  goods;  cause  rampant  unemployment;  and  bring  disastrously  low 
prices  to  farmers. 

During  all  recessions,  except  two,  which  this  country  has  experienced  since 
1800  (including  our  greatest  depressions),  labor's  wage  rates  have  increased  in 
purchasing  power;  but  labor  purchasing  power  has  gained  almost  nothing  in 
periods  of  rapidly  rising  prices  since  1800.  Never  in  the  history  of  the  country 
was  the  time  more  ripe  for  an  increase  in  the  purchasing  power  of  wages  by 
high  levpl  of  employment  and  output  of  labor  during  a  period  of  downward  ad- 
justment of  prices  of  both  industrial  and  agricultural  products.  Let  us  hope 
that  this  downward  adjustment  will  be  accompanied  by  high  levels  of  output 
and  enjoyment  of  labor.  High  wage  rates  will  be  of  little  benefit  to  labor 
if  12.000,000  are  unemployed. 

We  recognize  the  passing  equity  in  the  claim  by  labor  representatives  that 
profits  of  industry  have  risen  in  recent  months  to  levels  that  seriously  impair 
public  welfare  and  that  wages  have  not  correspondingly  risen.  The  best  means 
of  correcting  this  situation  is  a  national  production  of  sufficient  amounts  to  force 
prices  and  profits  down.  We  vigorously  deny  that  the  best  method  to  overcome 
this  labor  difficulty  is  to  increase  wages  further  at  the  cost  of  preventing  through 
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strikes  the  sorely  needed  continued  volume  of  output  that  is  absolutely  necessary 
to  counteract  the  upward  spiralling  of  prices. 

Labor's  present  Course,  if  pressed  by  extensive  strikes,  is  sure  to  accentuate 
the  upward  spiral  of  inflation,  until  the  whole  economy  collapses  under  a  depres- 
sion— probably  the  worst  that  tins  country  has  ever  experienced.  Such  a  collapse, 
doubtless,  would  carry  the  entire  civilfized  world  into  abysmal  chaos;  and  could 
easily  be  the  means  of  destroying,  or  at  least,  doing  untold  damage  to  our  liberties 
and  our  present  high  state  of  well-being.  It  could  well  cause  labor  to  lose  most, 
if  not  all.  of  its  hard-earned  and  well-deserved  rights  to  collective  bargaining 
which  it  has  heretofore  gained. 

However,  when  and  if  prices  fall,  the  Grange  and  farmers,  in  general,  will 
support  a  labor  policy  that  emphasizes  a  full  steady  output  of  labor  at  reduced 
wage  rates,  but  at  rates  that  will  yield  no  reduction  in  the  purchasing  power  of 
wages.  What  both  farmers  and  labor  need  is  greater  emphasis  in  labor  policy, 
on  the  folly  of  industrial  unemployment  and  restricted  output,  the  absurdity  of 
the  racketeering  methods  of  enforced  idleness  of  labor ;  and,  an  emphasis  on  a 
positive  means  of  maintaining  a  high  factory  and  mine  output  equivalent  to 
the  large  and  invariable  stable  total  volume  of  output  of  farmers.  If  this  is  put 
first  in  labor  policy  we  believe  the  Grange  would,  at  all  times,  stand  by  labor 
in  its  justified  fight  for  maintenance  of  decent  wage  rates. 

SOME  SUGGESTED  CHANGES  IN  LABOR  POLICIES  THAT  WILL  IMPROVE  LABOR-MANAGEMENT 

RELATIONS 

We  believe  that  the  following  suggested  changes  in  labor  practices  will,  if 
carried  out,  bring  labor  policies  more  in  line  with  the  Grange  policies.  We  also 
believe  that  in  the  end  these  changes  will  lay  the  foundation  for  the  maximum 
permanent  well-being  of  labor,  farmers,  industry,  and  the  Nation  : 

1.  The  secondary  boycott.- — The  secondary  boycott  is  one  of  the  most  damaging 
of  union  practices  to  agriculture's  well-being.  Besides  the  indirect  damage  it 
does  to  farm  interests,  great  amounts  of  direct  losses  are  sustained  annually  by 
the  use  of  it  in  boycotting  transportation  agencies,  handling  and  processing 
agencies — especially  of  perishable  farm  products.  Practices  of  labor  unions  in 
this  respect  frequently -assume  the  most  reprehensible  forms  of  racketeering. 

Labor's  claim  to  the  right  of  use  of  the  secondary  boycott  as  a  legitimate  means 
or  adjunct  to  colective  bargaining  is  an  absurd  violation  of  principle  of  freedom — 
especially  the  freedom  of  labor.  Carried  to  an  extreme  if  labor  has  a  legitimate 
right  to  its  use,  there  is  no  reason  why  a  railways  worker's  union  should  not 
refuse  to  operate  trains  if  goods  not  made  by  unions  were  loaded  on  the  cars,  or 
if  passengers  who  did  not  hold  union  cards  were  in  the  coaches.  Union  workers 
in  a  sugar-beet  factory  in  the  West  are  threatening  to  refuse  to  process  any 
beets  produced  by  nonunion  farm  labor.  Such  practices  are  wholly  indefensible. 
We  will  support  any  practical  means  of  preventing  them. 

2.  The  jurisdictional  strike. — Another  growing  labor  union  practice  that  does 
great  economic  damage  to  farmers.  No  practice  of  unions  is  more  damaging  to 
innocent  and  often  entirely  unrelated  industries  than  the  growing  menace  of 
interunion  disputes.  Some  satisfactory  public  means  must  be  provided  of  forcing 
both  sides  to  a  jurisdictional  dispute  to  settle  or  arbitrate  their  differences  after 
a  reasonable  time  has-been  allowed  for  labor  to  clean  its  own  house  and  settle  a 
jurisdictional  dispute. 

3.  Unrestricted  use  of  welfare  funds  by  union  management, — The  Grange 
believes  that  certain  public  safeguards  should  be  placed  against  the  misuse  of 
labor  welfare  funds  collected  from  employer  and  employees.  The  management 
of  these  funds  should  be  conducted  by  representatives  of  employer  and  employees 
and  special  safeguards  should  be  made  against  their  use  for  coercing  union  mem- 
bers or  as  a  means  of  promotion  or  profit  by  labor  leaders  in  any  form.  A  public 
audit  of  all  such  funds  should  be  required  at  least  annually. 

4.  The  closed  shop. — The  following  quotation  on  the  closed  shop  from  the  annual 
address  of  national  master,  A.  S.  Goss,  before  the  1946  National  Grange  conven- 
tion, which  was  specifically  endorsed  as  a  Grange  policy  by  the  convention,  clearly 
states  our  policy  on  this  important  labor  problem  : 

"The  right  to  work  should  be  free.  It  should  not  be  subject  to  the  will  or 
dictates  of  any  individual  or  group  of  individuals  who  may  wish  to  prevent 
others  from  working.  If  a  firm  desires  to  hire  someone  who  does  not  want  to 
join  a  union,  it  should  have  the  right  to  do  so.  The  law  should  not  force  a  closed 
shop  on  any  employer  who  may  want  to  hire  some  employee  whose  politics  may 
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differ  from  that  of  the  union,  which  he  might  consequently  he  unwilling  to  sup- 
port. When  we  start  tampering  with  religious  freedom,  political  freedom,  or  the 
freedom  to  work  we  are  treading  on  dangerous  ground.  Any  law  or  regulation 
compelling  the  adoption  of  a  closed  shop  by  an  unwilling  employer  should  be 
repealed. 

"The  right  to  work  or  quit  work  and  to  bargain  collectively  has  wisely  been 
declared  as  not  in  itself  in  violation  of  the  Sherman  antitrust  laws,  but  when 
these  rights  are  used  to  conspire  either  to  evade  the  just  provisions  of  the  law, 
or  to  bring  economic  pressure  on  others  not  engaged  in  direct  collective  bargain- 
ing, such  action  constitutes  a  conspiracy  which  should  subject  those  engaged  in 
them  to  the  provisions  of  the  antitrust  statutes." 

We  recognize  that  the  principal  objection  to  the  closed  shop  arises  where  it  is 
not  clearly  decided  upon  by  a  substantial  majority  of  laborers  and  agreed  to  by 
employers.  We  see  no  serious  objection  to  it  if  maintained  under  such  circum- 
stances. But  we  seriously  object  to  the  policy  of  the  National  Labor  Relations 
Board  that  has  permitted  closed  shop  to  be  established  where  the  above  condi- 
tions did  not  prevail,  and  in  clear  violation  of  the  intent  of  the  Congress. 

Possibly  if  a  larger  vote  than  a  simple  majority  were  required  to  establish  the 
representative  unions  in  an  industry,  and  free  uncoerced  permission  of  em- 
ployers were  required,  a  considerable  reduction  of  the  present  evils  of  the 
,  closed  shop  would  result.  Certainly  such  provisions  would  reduce  the  prevailing 
amount  of  coercion  of  unwilling  union  members.  The  Grange  would  definitely 
favor  these  means  of  curbing  the  undesirable  use  of  the  closed  shop.  We  would 
also  favor  strengthening  the  provision  for  voting  by  secret  ballot  and  making 
sure  that  when  less  than  two-thirds  of  the  individual  laborers  in  a  plant  did  not 
desire  to  retain  the  closed  shop,  that  a  reasonable  number  would  have  the  right 
to  petition  and  obtain  a  secret  publicly  supervised  vote  on  whether  or  not  the 
closed  shop  would  be  retained. 

5.  Establishment  of  labor-industry  courts. — The  following  resolution  adopted 
at  the  1946  convention  of  the  National  Grange  expresses  its  present  position  on 
the  provision  of  an  impartial  fair  court  to  hear  any  disputes  of  labor  and  man- 
agement which  they,  by  free  collective  bargaining,  cannot  settle: 

"The  National  Grange  recommends  the  establishment  of  labor-industry  courts 
with  full  authority  of  the  Federal  Government  of  the  United  States  to  which 
either  party  to  a  dispute  might  appeal ;  these  courts  to  expeditiously  afford  a 
full  public  hearing  to  both  parties;  both  parties  to  be  required  to  maintain  the 
status  quo  for  a  period  of  30  days  after  a  decision  by  the  court,  said  decision  to 
be  made  retroactive  to  the  date  of  filing  of  an  appeal  to  the  court. 

"In  the  event  of  a  strike  or  lock-out  in  a  public  utility  or  other  industry  seriously 
affecting  or  endangering  the  public  health  or  safety,  these  courts  should  have 
full  powers  to  order  State  or  Federal  seizure  and  operation  of  the  utility  or 
other  industry  until  such  time  as  the  parties  to  the  dispute  have  adjusted  their 
differences  through  collective  bargaining  or  voluntary  arbitration." 

6.  Industry-wide  unions. — Strong  industry-wide  unions  are  doubtless  danger- 
ous because  great  concentration  of  power  tends  to  foster  most  of  the  abuses 
of  labor  unions  previously  mentioned.  However,  we  recognize  that  so  long  as 
industrial  control  is  highly  concentrated,  labor  does  not  have  equal  bargaining 
power  if  it  is  compelled  to  operate  in  a  great  many  individual  and  relatively 
small  unions. 

The  cure  for  monopolistic  abuses  of  either  industry-wide  unions  or  in  concen- 
trated management  of  industry,  is  public  curb  of  monopolistic  practices.  How- 
ever, if  industry-wide  unions  are  to  be  legalized,  some  means  must  be  found  of 
preventing  the  general  tendencies  for  them  to  undertake  to  equalize  wages  and 
working  conditions  in  all  sections  of  the  country  in  disregard  of  economic  condi- 
tions justifying  a  varying  wage  scale  and  conditions  of  labor.  Strikes  in  in- 
dividual plants  or  units  of  an  industry,  where  an  industry-wide  union  exists, 
should  be  legalized  only  when  a  majority  of  union  labor  in  each  individual  plant 
votes  to  strike. 

7.  Equal  right  of  free  discussion  of  labor  disputes  for  both  employer  and  em- 
ployees.-— We  believe  employers  and  employees  alike  should  enjoy,  at  all  times, 
the  full  and  free  right  of  discussion  of  the  merits  of  any  of  the  issues  involved 
in  labor-management  relations  and  disputes  Since  rulings  of  the  National  Labor 
Relations  Board  have  been  highly  controversial  as  to  whether  or  not  employers, 
labor  leaders  and  employees,  are  given  equal  rights  to  discuss  the  issues  in  labor 
disputes  and  organization  activities,  we  believe  that  section  8  of  the  Wagner 
Act  should  be  amended  so  as  to  eliminate  any  doubt  as  to  the  full  exercise  of 
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the  right  of  free  speech  to  both  employers  and  employees  so  long  as  coercion  or 
threat  of  discrimination  is  not  used  by  either. 

8.  Unions  and  union  leaders  legal  responsibility. — We  believe  that  labor 
laws  should  be  amended  so  as  to  make  the  unions  and  labor  leaders  legally  and 
financially  responsible  for  acts  which  are  not  authorized  by  law,  and  which  do 
great  damage  to  others  including  the  public. 

9.  Rules  and  regulation  of  National  Labor  Relations  Board. — In  administering 
the  Wagner  Act,  we  believe  the  National  Labor  Relations  Board  has  made  rules 
and  regulations  that  clearly  violated  the  intent  of  the  Congress ;  in  some  cases, 
has  set  up  rules  that  amount  to  supplemental  legislation.  We  believe  that  a  close 
study  should  be  made  of  the  whole  question  of  administrative  procedure  with 
the  view  of  curbing  agencies  who  wilfully  violate  the  purpose  of  the  Congress, 
and  with  the  aim  of  devising  means  of  obtainig  the  discharge  of  administrators 
who  flagrantly  misuse  their  authority. 

WHY  FARMERS  OPPOSE  LABOR  POLICIES   THAT  UNDULY  REDUCE  LABOR'S  OUTPUT 

Our  opposition  to  the  restrictive,  coercive,  policies  of  labor  which  we  have 
listed  above,  arises  out  of  deep-seated  economic  forces  inherent  in  agriculture. 
Even  if  farm  organizations  favored  cooperative  efforts  of  labor  and  farmers 
in  restrictive  policies  for  both,  the  economic  nature  of  the  individual  farm  unit 
would  prevent  such  policies  from  becoming  effective  on  farms.  We  should  like 
to  point  out  in  some  detail  the  economic  basis  for  the  stand  we  have  previously 
taken. 

The  majority  of  farmers  have  never  believed  in  a  policy  of  restricted  produc- 
tion of  either  farm  or  of  labor's  output  as  a  means  of  lifting  farm  income  or 
wage  levels.  The  nature  of  the  farming  business  makes  control  of  production 
impracticable — well  night  impossible  even  with  Government  support.  Farmers 
do  not  believe  it  is  moral  or  political  sanity  to  try  to  restrict  output  as  a  means 
of  economic  uplift  of  any  group  or  class.  The  simple  truth  is  that  the  farm 
business  is  of  such  a  nature  that  it  cannot  possibly  be  slowed  down  during  de- 
pressions to  the  same  extent  that  industrial  production  is  usually  reduced. 
The  average  farm  business,  figuratively  speaking,  is  a  machine  without  brakes 
or  reverse  gears.  Individual  farms  may  reduce  their  output  but  total  agricul- 
tural production  for  the  Nation  as  a  whole  cannot  appreciably  be  reduced. 
Briefly,  the  reasons  for  this  are  inherent  in  the  nature  of  the  farm  as  a  business 
unit  and  not  on  the  individual  or  collective  desires  of  farmers. 

To  the  individual  farmer  the  costs  of  operating  a  farm,  in  large  part,  are 
fixed  costs  which  cannot  be  reduced  even  if  the  volume  of  output  on  the  farm  is 
reduced  for  any  one  reason.  Eighty-five  percent  of  farm  labor  is  the  farmer's 
or  his  family's  unpaid  labor.  If  this  labor  is  idle  he  losses  its  value  and  gains 
nothing.  He  prefers  to  work  full  time  and  lose  less  than  to  not  work  and  lose 
more  heavily.  Other  costs  such  as  taxes,  interest,  feed  for  workstock,  etc., 
bring  these  more  or  less  rigid  costs  of  the  farmer  up  to  about  two-thirds,  65 
percent,  of  all  costs  of  operating  the  average  American  farm.  Because  of  this 
basic  fact,  American  farmers  do  not  stop  their  great  producing  machine  (the 
farm)  come  good  years  or  come  bad.  On  the  individual  farm,  production  is 
stopped  only  when  the  farmer  becomes  bankrupt,  is  completely  starved  out  or  is 
forced  onto  relief  and  off  of  his  farm  and  only  then.  This  is  rarely  possible  on 
individual  farms  and  never  possible  on  large  numbers  of  farms.  The  non- 
restrictive  characteristic  of  agriculture  is  not  altruism  on  the  part  of  farmers ; 
it  is  inherent  in  the  nature  of  the  farm  business:  it  is  inevitable. 

But,  the  producing  concern  in  which  the  industrial  laborer  works  is  of  an 
entirely  different  nature  to  that  of  the  farm.  If  the  laborer  owned  or  rented 
the  manufacturing  plant  in  which  he  works,  he  too  like  the  farmer  would  have 
the  incentive  to  keep  up  his  output.  He  too,  like  the  farmer  would  tend  to  stay 
on  the  job  during  depressions.  But  he  does  not  own  or  rent  his  tools  and  his 
plant.  If  prices  of  the  plant's  products  slump  and  markets  disappear,  it  usually 
proves  less  of  a  losing  proposition  to  the  owners,  if  the  plant  is  closed  down  than 
if  it  is  operated  at  full  volume.  Especially  is  this  true  since  the  loss  of  wages 
of  the  unemployed  is  not  the  owner's  loss  but  rests  solely  on  labor. 

The  owner's  costs,  for  the  average  American  industrial  p^ant  reporting  its 
income  to  the  Bureau  of  Internal  Revenue  for  the  3  years  1937-39,  consisted 
of  21  percent  fixed  costs,  and  79  percent  variable  costs ;  as  contrasted  to  65  per- 
cent fixed  costs  and  only  35  percent  variable  costs  for  farms.  During  the  de- 
pression, the  79  percent  variable  costs  of  industry  can  be  reduced  by  closing 
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down  the  plant,  turning  labor  out  on  the  street,  and  by  stopping  the  precious  flow 
of  industrial  products  to  farmers,  laborers,  and  others.  We  do  not  imply  that 
managers  are  at  fault.  It  is  only  good  business  sense  for  them  to  act  thus. 
Only  35  percent  of  farm  costs  can  be  reduced  by  a  temporary  stoppage  of  farm 
production.  What  the  farmer  might  save  in  reducing  this  35  percent  of  fixed 
costs,  he  would  lose  in  the  loss  of  his  own,and  his  family's  labor. 

The  farm  business  can  never  be  expected  to  partake  of  the  cruel  shut-down 
policy  of  industry  to  reduce  losses.  If  farm  output  were  cut  as  is  industry's  out- 
put, depressions  would  be  nightmares  of  starvation,  misery,  and  bankruptcy  for  all. 
This  great  inherent  tendency  of  the  farm  business  to  continue  its  volume  of 
output  should  never  be  changed,  not  in  the  least. 

Yet  the  farmer's  woes  do  not  lie  in  his  so-called  inherent  nature  to  over- 
produce; but  in  industry's  tendency  to  underproduce  during  depressions.  The 
sensible  cure  can  never  lie  in  the  restriction  of  farm  output ;  but  in  a  positive 
and  certain  program  of  maintenance  of  labor's  output  when  depressions  threaten. 
Without  such  a  program  it  is  doubtful  if  America's  free  enterprise  system  can 
live  much  longer.  We  do  not  believe  that  industry  and  labor  unassisted  by  the 
Government  can  bring  abundant  economy  of  high  stable  industrial  output  and 
employment.  The  more  industrialized  a  nation  becomes  the  more  important  is 
this  high  level  of  production,  and  employment  policy  for  industry  and  labor. 
The  solution  of  this  problem  of  maintaining  a  steady  balance  between  farm  and 
factory  output  and  full  enjoyment  is  a  "must"  for  labor,  for  farmers,  for  the 
continuance  of  our  democracy. 

FACTS  SHOW  THAT  IN  THE  PAST  BOTH  FARMERS  AND  LABOR  EARN  MOST  WHEN  LABOR'S 

OUTPUT  IS  AT  HIGH  LEVELS 

If  the  divergence  of  output  of  labor  in  industry  and  farmers  during  periods  of 
depression  can  be  prevented  we  have  the  key  to  both  farm  and  labor  well-being. 
Let  us  look  briefly  at  how  production  has  varied  in  agriculture  and  industry 
and  at  its  effects  on  general  well-being.  From  1910  to  1943,  32  years,  the  index 
of  the"physical  volume  of  farm  production  varied  from  one  year  to  the  next  by  an 
annual  average  of  4.6  percent  compared  with  a  change  of  18.8  points  in  the  volume 
of  industrial  output.  Most  of  this  change  of  4.6  points  in  farm  production  was 
due  to  natural  causes  and  to  a  general  upward  trend  in  production ;  on  the  other 
hand,  the  average  change  of  18.8  points  in  industrial  production  was  in  very 
large  part  manmade. 

For  the  32-year  period  from  1910  to  1913,  the  volume  of  industrial  production 
declined  during  11  years  with  an  average  annual  percentage  decline  of  nearly  11 
percent.  During  these  lriean  industrial  years  the  annual  change  in  volume  of 
farm  production  actually  increased  a  net  of  two-tenths  of  1  percent.  During 
the  21  years  of  these  32  when  industrial  production  was  either  approximately 
stationary  or  increasing,  averaging  annually  an  increase  of  13.3  percent,  farm 
production  averaged  an  increase  of  only  2.4  percent — almost  a  normal  upward 
trend.  Obviounly  the  total  volume  of  agricultural  production  is  remarkably 
stable,  regardless  of  increasing  or  decreasing  volume  of  industrial  production. 
If  the  production  of  economic  goods  in  a  reasonably  steady  full  volume  is  desir- 
able in  our  economy,  agriculture  already  meets  this  need  well. 

The  average  annual  percentage  decline  in  farmers'  labor  and  management 
income  during  these  11  lean  years  when  industrial  production  declined  an 
average  of  11  percent,  was  15  times  as  great  as  the  average  percentage  decline 
in  the  annual  rate  of  earnings  of  industrial  wage  workers.  Notwithstanding 
this,  farmers,  during  these  years  as  we  have  noted,  did  not  reduce  their  produc- 
tion of  the  products  that  labor  and  industry  needs — a  thankless  reward  for  a 
full  service. 

It  was  no  mere  coincidence  that,  during  the  period  from  1910  to  1943,  the  11 
years  of  reduced  output  of  industry  were  years  of  disastrously  low  earnings  for 
labor  and  for  farmers,  even  though  farmers  maintained  their  output.  On  the 
other  hand,  it  was  no  coincidence  that  during  the  years  when  high  levels  of  in- 
dustrial output  were  maintained  or  were  increased,  that  labor  and  farmers  were 
blessed  with  greatly  improved  earning  status  even  when  there  wasn't  corre- 
sponding increases  in  the  volume  of  farm  output. 

Farmers  know  that  when  labor  is  turned  out  on  the  streets  and  when  it  thereby 
fails,  or  rather  is  not  permitted,  to  produce  as  many  units  of  nonagricultural 
goods  or  services  as  is  normally  needed  in  good  times,  that  the  exchange  ratio 
of  farm  products  for  nonfarm  products  or  services,  suffers  more  than  the  pur- 
chasing power  of  any  other  group — even  more  than  the  total  puchasing  power 
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of  the  earnings  of  laborers.  When  this  occurs  an  abnormally  small  number  of 
nonfarm  products  which  are  relatively  scarce  because  of  unemployment  and  low 
output  in  industry,  must  buy  a  normal  or  large  number  of  farm-product  units. 
Hence,  farm  products  must  be  cheap  and  nonfarm  products  relatively  expensive 
in  exchange  relationship.  Once  this  unbalance  is  struck,  one  alternative  is  to 
plow  up  and  destroy  farm  products,  which  is  not  only  a  foolish  thing  to  do  but  is 
not  a  solution  even  ;is  an  emergency  measure.  Usually  the  reduced  amount  of 
farm  products,  even  at  higher  prices,  will  not  buy  more  nonagricultural  goods, 
will  not  pay  more  of  the  farmer's  taxes.  Restriction  of  farm  output  to  coincide 
with  low  nonfarm  output  means  only  that  everybody  is  worse  off.  We  have  cut 
Off  our  arm  because  we  had  a  festering  finger. 

Maximum  rewards  to  laborers  and  farmers  can  come  only  from  an  emphasis 
on  sustained  output  of  economic  goods  and  not  from  an  emphasis  on  sustained 
wage  rates  to  laborers.  In  fact,  there  is  no  other  possible  means  of  sustaining 
high  purchasing  power  of  wages  except  through  sustained  production  in  industry 
similar  to  that  of  agriculture.  At  least  farmers  are  convinced  that  labor's 
policy  puts  the  wrong  emphasis  on  labor's  rights — an  emphasis  on  high-wage 
rates  as  their  first  aim  and  full  employment  and  output  as  a  secondary  right. 
Farmers  think  these  should  be  reversed  in  labor  policies. 


Statement  op  Charles  E.  Sands,  International  Representative  of  the  Hotel 
and  Restaurant  Employees  International  Alliance  and  Bartendeks  Inter- 
national League  of  America 

My  name  is  Charles  E.  Sands,  representing  the  Hotel  and  Restaurant  Employees 
International  Alliance  and  Bartenders  International  League  of  America,  affiliated 
with  the  American  Federation  of  Labor.  We  are  composed  of  approximately 
400,000  members  of  our  local  unions  in  approximately  800  cities  and  towns  in  the 
United  States  of  America  and  our  possessions. 

Our  attorneys  are  of  the  opinion  that  our  industry,  which  I  believe  is  the  third 
largest,  is  now  covered  by  the  National  Labor  Relations  Act. 

I  read  now  an  opinion  from  Attorney  Joseph  A.  Padway,  dated  January 
24,  1947 : 

Washington  5,  D.  C,  January  2Jf,  ldlfl. 
Mr:  Charles  E.  Sands, 

International  Representative,  Hotel  and 

Restaurant  Employees  International  Alliance,  Washington  11,  D.  C. 

Dear  Charlie  :  I  have  given  consideration  to  the  National  Labor  Relations  Act 
with  the  thought,  in  mind  of  a  suggested  amendment  which  would  specifically 
make  it  applicable  to  hotels. 

Under  a  close  reading  of  the  act,  we  can  reach  only  the  conclusion  that  it  is 
drafted  in  as  broad  language  as  is  possible  under  the  interstate  commerce  clause 
of  the  Constitution  and  that  it  does  apply  to  hotels.  There  would  seem  to  be  no 
way  in  which  to  make  it  more  definitely  applicable  to  hotels  unless  section  2  (7) 
were  amended  by  adding  thereto  the  words  "or  the  movement  of  persons  traveling 
in  commerce. 

It  seems  to  us  that  all  that  is  required  to  have  the  act  administered  to  apply 
to  hotels  is  some  provision  therein  which  would  amount  to  a  direction  to  the 
National  Labor  Relations  Board  to  make  it  applicable  to  hotels.  To  accomp'ish 
this  we  suggest  an  amendment  to  section  1,  which  is  concerned  with  the  findings 
and  policy  of  the  act.  We  would  suggest  that  after  section  1  (c)  a  section  be 
inserted  which  would  provide:  "Affecting,  restraining,  or  controlling  the  move- 
ment of  persons  traveling  in  interstate  commerce."  Such  an  amendment  would 
amount  to  a  specific  direction  to  the  National  Labor  Relations  Board  that  it  was 
the  intent  of  Congress  to  make  the  act  applicable  to  hotels. 

A  further  amendment  that  might  be  suggested  would  be  to  amend  section  2  (6), 
adding  after  the  word  "trade"  the  following  language:  "(including  the  operation 
of  facilities  providing  lodging  and  food  to  persons  traveling  in  interstate 
commerce)." 

We  suggest  that  when  you  present  these  amendments  to  the  sponsor  that  you 
suggest  that  other  language  might  be  employed  which  would  accomplish  the 
desired  results. 

Attached  is  a  copy  of  the  way  the  various  sections  of  the  act  will  read  after 
amendment. 

Yours  very  truly, 

Robert  A.  Wilson. 
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"PROPOSED  AMENDMENT  OF  NATIONAL,  LABOR  RELATIONS  ACT 

"Section  1 :  The  denial  by  employers  of  the  right  of  employees  to  organize 
and  the  refusal  by  employers  to  accept  the  procedure  of  collective  bargaining 
lead  to  strikes  and  other  forms  of  industrial  strife  or  unrest,  which  have  the 
intent  or  the  necessary  effect  of  burdening  or  obstructing  commerce  by  (a) 
impairing  the  efficiency,  safety,  or  operation  of  the  instrumentalities  of  com- 
merce; (&)  occurring  in  the  current  of  commerce;  (c)  materially  affecting, 
restraining,  or  controlling  the  flow  of  raw  materials  or  manufactured  or  processed 
goods  from  or  into  the  channels  of  commerce,  or  the  prices  of  such  materials 
or  goods  in  commerce;  (amendment)  'effecting,  restraining,  or  controlling  the 
movement  of  persons  traveling  in  interstate  commerce;'  or  (d)  causing  diminu- 
tion of  employment  and  wages  in  such  volume  as  substantially  to  impair  or  disrupt 
the  market  for  goods  flowing  from  or  into  the  channels  of  commerce. 

"Section  2  (15)  :  The  term  'commerce'  means  trade  (amendment)  '(including 
the  operation  of  facilities  providing  lodging  and  food  to  persons  traveling  in 
interstate  commerce),'  traffic,  commerce,  transportation,  or  communication  among 
the  several  States,  or  between  the  District  of  Columbia  or  any  Territory  of  the 
United  States  and  any  State  or  Territory,  or  between  any  foreign  country  and 
any  State,  Territory,  or  the  District  of  Columbia,  or  within  the  District  of 
Columbia  or  any  Territory,  or  between  points  in  the  same  State  but  through  any 
other  State  or  any  Territory  or  the  District  of  Columbia  or  any  foreign  country. 

"Section  2(7):  The  term  'affecting  commerce'  means  in  commerce,  or  burden- 
ing or  obstructing  commerce  or  the  free  flow  of  commerce,  or  having  led  or  tending 
to  lead  to  a  labor  dispute  burdening  or  obstructing  commerce  or  the  free  flow  of 
commerce  (amendment),  'or  the  movement  of  persons  traveling  in  commerce'." 

Since  the  enactment  of  this  act,  we  have  tried  repeatedly  to  have  the  Board 
accept  jurisdiction  in  labor  disputes  in  hotels,  which  we  think  was  the  intention 
of  the  Congress  under  the  commerce  section  of  the  act. 

In  our  opinion  labor  disputes  in  hotels,  many  of  whose  guests  travel  in 
interstate,  seriously  effects  the  free  flow  of  commerce.  These  persons  avoid 
hotels  in  cities  and  town  affected  by  labor  disputes,  and  where  the  hotels  are 
closed  or  service  curtailed  as  a  result  of  labor  disputes. 

The  National  Labor  Relations  Board  over  the  years  has  investigated  many 
hotel  labor  disputes,  but  has  up  to  this  time  never  accepted  jurisdiction  in  such 
cases.  Why?  My  answer  would  be  perhaps  the  Board  has  not  been  allotted 
sufficient  funds  by  the  Congress  to  do  that  job. 

Had  the  Board  accepted  jurisdiction,  many  hotel  disputes  could  have  been 
settled,  in  my  opinion,  speedily. 

My  understanding  is  that  the  Board  has  accepted  jurisdiction  in  office  build- 
ings (Cincinnati),  because  in  their  opinion  labor  trouble  in  an  office  building 
would  tend  to  interfere  with  commerce,  tenants  not  being  able  to  get  to  their 
offices,  lack  of  elevator  operators,  cleaners,  switchboard  operators,  et  al. 

That  opinion  in  my  judgment  is  correct.  I  cannot  overlook  the  fact  that 
the  same  lack  of  service  would  apply  in  hotels,  even  more  so  and  would  effect 
the  free  flow  of  commerce  to  a  greater  degree. 

I  submit  that  if  elevator  operators,  cleaners,  switchboard  operators,  et  al. 
in  office  buildings  are  entitled  to  the  benefits  of  the  act,  why  not  the  nearly 
2,000,000  hotel  employees  who  do  about  the  same  kind  of  work,  and  who  work 
in  hotels  which  serve  food  and  lodgings  to  persons  traveling  in  interstate 
commerce? 

But  under  the  interpretation  of  the  act,  by  the  members  of  the  Board,  they 
refuse  to  accept  jurisdiction  that  the  Congress  apparently  intended  they  sliould 
have. 

I  do  not  believe  that  the  Congress  intended  that  the  act  should  be  so  interpreted. 
To  afford  relief  and  correct  a  wrong,  I  submit  the  following  amendments  to  the 
act,  so  that  if  enacted  there  cannot  again  be  any  difference  of  opinion  by  anyone, 
and  that  those  cases  they  will  or  will  not  take  will  be  removed,  the  Congress 
having  spoken. 

Charles  E.  Sands, 
International  Representative,  Registered. 
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Statement  of  Jack  Garrett  Scott,  General  Counsel,  the  National  Association 

of  Motor  Bus  Operators 

My  name  is  Jack  Garrett  Scott.  I  am  general  counsel  of  the  National  Associa- 
tion of  Motor  Bus  Operators,  the  national  trade  association  of  the  intercity  motor- 
bus  industry.  That  association  lias  approximately  1,000  members,  including  the 
members  of  affiliated  State  associations.  Its  membership  is  Nation-wide,  con- 
sists of  both  large  and  small  operators,  and  is  truly  representative  of  the  bus 
industry. 

The  intercity  motor-bus  industry  is  largely  unionized.  It  has  between  65,000 
and  70,000  employees.  Motor  carriers  of  passengers  are  strictly  and  compre- 
hensively regulated,  by  the  interstate  Commerce  Commission  as  to  transportation 
in  interstate  commerce,  and  by  the  various  State  commissions  as  to  intrastate 
operations.  Most  of  our  members  are  subject  to  regulation  by  both  jurisdic- 
tions. Our  industry  is  an  essential  part  of  our  national  transportation  system. 
It  is  estimated  that  about  50,000  communities  in  the  United  States  have  no  public 
passenger  transportation  facilities  except  those  provided  by  intercity  motor-bus 
operators.  The  record  of  our  industry  both  during  the  war  and  in  times  of 
peace  has  given  ample  evidence  of  its  essential  character. 

In  spite  of  the  fact,  however,  that  our  industry  conducts  a  business  which  is 
affected  with  a  strong  public  interest,  that  millions  of  our  citizens  depend  upon 
it  fur  their  intercity  transportation,  that  it  is  a  vital  part  of  our  national  trans- 
portation system,  yet  we  have  been  beset  and  plagued  in  recent  years  by  many 
strikes,  slow-downs,  and  work  stoppages,  which  have  not  only  seriously  impeded 
and  inconvenienced  the  traveling  public,  but  have  also  drained  the  resources  of 
many  carriers,  gravely  affecting  their  financial  ability  to  continue  to  perform 
their  public  obligations. 

We  believe  in  the  soundness  of  the  principle  of  collective  bargaining,  and  feel 
that  the  rights  of.  employees  of  self-organization,  and  collective  bargaining 
through  representatives  of  their  own  selection  should  be  maintained  and  pro- 
tected by  law,  but  not  aggressively  encouraged  and  promoted  by  governmental 
agencies  to  the  detriment  of  management.  We  also  feel,  on  the  other  hand,  that 
there  can  be  no  true  or  fair  collective  bargaining,  nor  any  that  effectively  solves 
the  existing  problems  of  industrial  labor  relations  until  management  shall  have 
been  placed  upon  an  equal  plane  with  labor  in  respect  of  such  relations,  until 
some  of  the  present  glaring  inequalities  and  injustices  to  management  are 
removed,  and  until  the  major  excesses  of  organized  labor  are  curbed. 

It  is  the  view  of  the  board  of  directors  of  our  industry,  in  a  recent  expression 
of  the  opinion  of  its  members,  that  these  results  m.iy  be  attained  by  new  legis- 
lation, without  injury  to  organized  labor,  certainly  not  to  the  rank  and  file  of 
its  membership.  These  reforms  should  be  based  upon  the  age-old  principle  that 
the  safety  and  welfare  of  the  people  is  the  highest  law.  We  trust  and  urge  that 
such  legislation  will  be  enacted  at  the  earliest  possible  time,  and  that  it  be  not 
delayed  by  the  establishment  of  commissions  (as  contemplated  by  the  Murray 
bill),  to  further  study  the  problems,  and  then  to  await  their  report  and  recom- 
mendations at  some  time  in  the  indefinite  future. 

Our  recommendations  fall  under  two  main  headings:  First,  the  establishment 
of  equality  between  management  and  labor;  and  second,  the  curbing  of  excesses, 
and  the  unjust  and  unfair  activities  of  labor  unions  or  their  leaders,  or  both. 
These  subjects  will  be  discussed  separately. 

EQUALITY   OF   MANAGEMENT   AND   LABOR 

We  recommend  that  the  National  Labor  Relations  Act  be  amended  in  the  fol- 
lowing particulars: 

1.  That  there  be  a  clear  statutory  recognition  of  the  constitutional  right  of  env- 
ployers  of  freedom  of  speech. — The  devious  and  confusing  path  of  decisions  of 
the  National  Labor  Relations  Board  and  the  courts  upon  this  subject  are  so  well 
known  to  your  committee  that  it  need  not  be  retraced  by  me.  But  when  it  gets 
to  the  point,  as  it  has,  that  an  employer  is  held  to  be  in  violation  of  the  Wagner 
Act  for  making  a  correct  statement  concerning  the  rights  of  his  employees  under 
that  act,  then  remedial  action  is  called  for,  to  require  by  statute  that  the  Labor 
Board  and  the  courts  recognize  the  principle  that  freedom  of  speech  is  a  funda- 
mental prerequisite  of  our  system  of  law  and  our  form  of  Government. 
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2.  Employers  should  be  given  the  right  to  petition  for  an  election  where  rival 
unions  claim  to  /(present  their  employees,  or  where  there  is  bona  fide  doubt  as 
to  representation  by  a  union  of  a  majority  of  employees. — Under  existing  law, 
a  union  can  petition  for  an  election,  but  an  employer  cannot,  regardless  of  how 
sincere  he  is  in  his  efforts  to  conform  with  the  law.  Countless  examples  exist  in 
which  two  unions  claim  to  represent  a  majority  of  the  workers.  If  the  em- 
ployer bargains  with  one,  the  other  goes  on  strike.  If  he  reverses  his  decision 
and  recognizes  the  second  union,  the  first  one  goes  on  strike.  He  is  helpless  to 
protect  himself  or  the  public  from  the  results  of  the  strike,  for  he  has  no  right 
under  the  law  to  ask  for  an  authoritative  determination  of  the  question  of  fact 
of  representation.  The  same  situation  exists  where  an  employer  assigns  cer- 
tain types  of  work  to  one  of  two  unions  who  each  claim  the  right  to  perform  it. 
The  employer  is  completely  innocent  in  the  matter,  but  his  business  is  stopped 
and  he  can  do  nothing  about  it.  The  third  situation  is  well  exemplified  in  cases 
in  which  a  union  representing  admittedly  small  minorities  of  employees  never- 
theless demands  recognition  to  represent  all  of  the  employees,  and  strike  and 
picket  when  the  demand  is  refused.  Under  all  of  these  circumstances,  common 
fairness,  both  to  the  employer  and  to  the  public  at  large,  requires  that  employers 
be  given  the  right  to  petition  for  an  election  in  every  case  in  which  the  question 
of  the  right  of  representation  is  in  bona  fide  doubt.  And  the  decision  of  the 
Board  on  the  question  should  be  conclusive  as  to  all  parties  concerned. 

3.  Industry-wide  bargaining  should  be  prohibited. — Our  industry,  serving  as  it 
does  the  entire  United  States,  operates  under  a  very  wide  variety  of  territorial 
and  other  physical  and  economic  conditions.  The  situation  is  not  the  same  in 
any  two  regions  of  the  country.  There  are  great  differences  in  population,  in 
traffic  density,  and  in  costs  of  operation.  As  iu  all  other  industries,  there  are 
also  wide  differences  in  the  efficiency  and  economy  of  operation  as  between  car- 
riers. The  imposition  upon  us,  therefore,  of  Nation-wide  bargaining,  by  union 
demand  or  otherwise,  would  result  in  very  unfortunate  consequences.  In  prac- 
tice, wages  established  by  industry-wide  action  seem  always  to  be  what  the  most 
efficient  employers  or  those  most  favorably  located  can  afford  to  pay,  with  no 
particular  concern  for  the  disastrous  results  upon  those  less  fortunately  situated. 
Our  industry  is  one  predominantly  of  small  enterprises,  with  their  price  ceilings 
fixed  by  regulation  and  the  intense  competition  of  the  private  automobile.  If 
their  costs  are  made  to  rise  beyond  their  current  revenues,  they  have  no  alterna- 
tive but  to  go  out  of  business. 

In  the  existing  cases  of  labor  contracts  which  are  Nation-wide  in  scope,  it  has 
been  clear  that  a  strike  which  affects  an  entire  industry  at  once  is  one  more 
against  the  public  than  it  is  against  the  employers.  It  is  the  result  of  the  wield- 
ing of  a  great  monopolistic  power  far  beyond  that  which  the  industry  can 
summon,  or  which  the  Government  itself  can  control  under  existing  laws,  as 
has  been  conclusively  demonstrated  in  recent  times.  Employers  cannot  act 
jointly  in  such  matters,  as  concerted  action  and  the  discipline  of  their  members 
in  labor  matters  are  subject  to  the  provisions  and  penalties  of  the  antitrust  laws, 
whereas  unions,  their  leaders  and  their  members,  are  not.  This  unfair  and 
uneven  monopolistic  situation  is  deplorable.  Industry-wide  contracts  are  clearly 
restraints  of  trade.  They  should  be  specifically  prohibited,  the  prohibition  being 
applicable,  of  course,  to  both  parties  to  the  contract.  The  antitrust  laws  should 
be  amended  so  that  unions  as  well  as  employers  are  clearly  subject  to  their 
provis'ons.  The  National  Labor  Relations  Board  should  be  denied  the  right  to 
certify  a  multiple-employer  unit  under  the  Wagner  Act,  and  all  governmental 
agencies  should  bQ  prohibited  from  taking  any  action  which  encourages  or  results 
in  industry-wide  labor  contracts. 

4.  The  obligation  to  bargain  collectively  should  be  imposed  by  law  upon  em- 
ployees, as  it  has  been  upon  employers. — The  lop-sidedness  of  the  Wagner  Act  is 
nowhere  better  exemplied  than  in  that  it  requires  employers  to  bargain  collectively 
but  places  no  such  responsibility  on  employees.  The  primary  vice  in  the  statute 
as  it  now  stands  ]<-•  that  it  places  an  employer  at  the  mercy  of  a  union  if  the 
latter  desires,  out  of  malice  or  for  any  other  reason  at  all,  to  destroy  him.  A 
declination  by  the  designated  union  to  bargain,  coupled  with  a  strike,  or  a  picket 
line,  or  both,  can  shut  off  an  employer's  supolies  and  materials,  his  customers, 
and  the  use  of  his  transportation  facilities,  and  thus  work  his  complete  destruc- 
tion, even  though  he  is  willing  at  all  times  to  bargain  with  the  union. 

5.  Union  security  provisions  in  labor  contracts,  including  the  closer!  shop,  and 
the  other  forms  and  variations  of  such  provisions  should  be  prohibited — The 
Wagner  Act,  in  its  present  form  prohibits  an  employer  from  interfering  with  or 
promoting  a  union,  and  bans  employer  discrimination  against  union  members. 
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But.  by  use  of  one  or  another  of  the  various  types  of  the  so-called  union  security 
provisions,  such  as  the  closed  shop,  the  union  shop,  the  preferential  shop,  and 
maintainance  of  membership,  There  is  created  the  strange  anomaly  of  requiring 

the  employer  to  do  exactly  what  the  law  forbids  him  to  do.  Such  provisions 
create  a  labor  monopoly,  which  is  unfair  both  to  employers  and  employees.  As 
to  the  former,  it  places  him  in  the  hands  of  the  union  and  its  leaders  for  all  time 
to  come,  lie  must  fire  any  employee  who,  for  any  cause,  valid  or  otherwise,  or 
for  none  at  all,  has  been  expelled  or  suspended  from  the  union.  This  constitutes 
an  arbitrary  coercion  on  the  employer  and  the  employee  which  violates  our  whole 
idea  of  justice  and  freedom.  An  employee  should  be  free  to  join  or  not  to  join  a 
union,  as  he  wishes,  without  being  deprived  of  his  right  to  earn  a  living  if  he 
prefers  not  to  join.  It  takes  from  management  the  right  to  select  and  retain 
employees  upon  the  basis  of  their  ability  and  skill,  which  should  be  an  unaffected 
prerogative  of  management.  It  is  undemocratic  to  an  extreme,  depriving  em- 
ployees of  a  free  light  to  select  representatives  of  their  own  choice.  For  these 
reasons,  we  strongly  urge  a  statutory  proscription  of  any  form  of  union  security 
provisions  in  labor  contracts. 

6.  The  investigating  and  enforcement  functions  e>f  the  National  Labor  Rela- 
tions Board  should  be  transferred  to  the  Department  of  Justice. — It  has  always 
been  repugnant  to  our  sense  of  justice  for  one  person  to  be  at  the  same  time  the 
investigator,  the  policeman,  the  prosecutor,  the  judge  and  the  jury.  But  that  is 
about  the  situation  which  exists  in  respect  to  the  National  Labor  Relations 
Board.  It  investigates  cases  of  charged  violations,  conducts  hearings,  issues 
orders,  and  then  through  its  own  attorneys  seeks  enforcement  of  its  orders  in 
the  circuit  courts  of  appeal.  Congressional  disapproval  of  such  combination  of 
powers  has  recently  been  expressed  in  the  Administrative  Procedure  Act  of 
194<>,  but  it  does  not  go  nearly  far  enough  in  such  matters  as  are  here  under 
discussion.  The  National  Labor  Relations  Board  is  and  always  has  been  pro- 
labor.  Although  recently  there  has  been  some  organizational  separation  of 
trial  examiners  and  attorneys  for  the  Board,  yet  the  latter  is  the  ultimate  au- 
thority as  to  what  cases  should  be  investigated,  what  the  content  of  the  orders 
issued  shall  be,  and  as  to  whether  they  shall  be  judicially  enforced.  It  is  naive 
to  believe  that  the  Board  should  not  have  a  predilection  in  favor  of  the  support 
and  enforcement  of  its  owu  orders  as  issued.  The  cure  for  this  indefensible 
situation,  it  seems  to  us,  is  to  limit  the  Board  to  the  performance  of  its  quasi- 
judicial  functions  in  the  determination  of  questions  of  fact,  and  to  divorce  it 
from  all  of  its  investigatory  and  enforcement  functions,  including  prosecution 
of  cases  before  the  Board.  The  latter  activities  should  be  transferred  to  the 
Department  of  Justice,  which  is  equipped  and,  we  think,  disposed  to  perform 
them  in  a  fair  and  impartial  way. 

7.  There  should  be  created  a  strong  and  independent  Federal  mediation  and 
conciliation  service,  so  constituted  and  equipped  as  to  minimize  the  number  of 
strikes  and  other  worlc  stoppage^ — The  Department  of  Labor  is  charged  by  law 
with  the  duty  to  advance  the'eause  of  labor.  It  has  followed  that  policy  consist- 
ently from  its  early  beginnings.  Yet  within  the  Labor  Department  is  the  Con- 
ciliation Service,  the  function  of  which  is  to  conciliate  labor  disputes  and  to  pre- 
vent by  conciliation,  if  possible,  work  stoppages  winch  would  affect  the  public 
interest.  It  is  quite  obvious  that  the  results  of  its  activities  cannot  be  fair  when 
as  a  part  of  the  Labor  Department  it  has  the  duty  to  promote  the  interests  of 
one,  but  not  the  other,  of  the  parties  before  it.  That  duty  has  led  to  a  long  series 
of  conclusions  of  labor  disputes  under  its  auspices  which  consist  of  nothing  more 
than  obtaining  for  labor  all  or  most  of  what  it  has  demanded.  Its  philosophy 
apparently  has  been  to  prevent  work  stoppages  regardless  of  the  ultimate  effect 
upon  the  employer  or  the  industry  involved,  and  regardless  of  the  merits  of  the 
case.  It  may  be  that  as  an  arm  of  the  Department  of  Labor  the  Conciliation 
Service  should  not  be  too  strongly  condemned  for  following  out  the  aims  of  the 
Department  itself,  but  the  fallacy  of  having  a  part  of  the  department  of  Govern- 
ment which  is  labor's  protagonist  attempting  to  render  fair  and  effective  con- 
ciliation service  is  quite  apparent. 

We  strongly  recommend  the  establishment  of  a  new  mediation  and  conciliation 
agency  independent  of  the  Labor  Department,  which  is  so  equipped  with  person- 
nel, funds,  and  powers  that  it  can  effectively  perform  a  fair  and  impartial  con- 
ciliation and  mediation  service.  Its  intervention  should  not  be  permitted  until 
all  attempts  at  negotiation  by  the  parties  themselves  shall  have  failed.  It  should 
then  attempt  by' conciliation  to  solve  the  matter.  That  failing,  it  should  mediate 
the  dispute;  if  possible.  If  mediation  does  not  succeed,  it  should  urge  voluntary 
arbitration.    Until  all  of  these  steps  have  been  taken,  there  should  he  a  prohibi- 
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tion  against  strikes  or  other  work  stoppages  enforceable  by  injunction,  if  neces- 
sary, or  by  the  loss  of  benefits  under  the  Wagner  Act  by  way  of  penalty. 

PROSCRIPTION  OF  UNION  EXCESSES 

1.  Jurisdictional  and  sympathetic  strikes  and  secondary  "boycotts  should  be 
prohibited. — There  seems  to  us  to  be  no  justification,  under  any  circumstances, 
for  jurisdictional  strikes,  sympathetic  strikes,  or  economic  boycotts.  In  the 
case  of  each  of  them  it  is  the  helpless  innocent  bystander  who  gets  shot.  And 
in  the  last  analysis  it  is  the  public  that  suffers.  In  all  such  cases,  neither  the 
innocent  employer  nor  the  public,  under  existing  law,  can  do  anything  to  pre- 
vent the  damage.  Interunion  warfare  should  be  settled  by  peaceful  but  com- 
pulsory recourse  to  the  National  Labor  Relations  Board,  the  decision  of  which 
should  be  final.  The  prohibition  against  an  employer's  interference  with  or- 
ganization should  also  apply  to  labor  organizations.  No  strike  should  be  per- 
mitted against  any  employer  with  whom  there  is  no  labor  dispute.  In  all  of 
these  situations,  the  proscriptions  are  dictated  by  the  principle  that  the  wel- 
fare of  the  people  generally  is  the  supreme  law  and  is  paramount  to  the  right 
of  labor  to  organize  or  to  gain  its  will  in  any  of  the  three  methods  men- 
tioned. 

2.  The  establishment  of  health  and  welfare  funds  or  of  retirement  pensions 
by  the  provision  of  negotiated  collective  contracts  should  be  prohibited. — In 
recent  times  there  has  been  an  increasingly  vigorous  demand  on  the  part  of 
labor  unions  to  have  included  in  union  contracts  provisions  concerning  the 
payment  by  employers  into  health  and  welfare  or  pension  funds,  or  both,  of 
certain  sums  for  the  benefit  of  the  employees.  These  demands  are  often  made 
with  a  cocked  pistol  at  the  head  of  the  employers,  so  to  speak,  as  was  recently 
witnessed  in  the  coal  industry.  Where  such  funds  are  to  be  controlled  solely 
by  the  union,  or  even  jointly  with  management,  they  constitute  an  unconscion- 
able levy  upon  management  for  purposes  which  are  properly  a  matter  of  pub- 
lic concern   rather  than  of  that  of  any  given  private  industry. 

We  favor,  of  course,  the  protection  of  the  public  health  and  welfare.  Every 
step  should  be  taken  by  Government,  local,  State,  or  National,  which  can  be 
well  taken  to  insure  better  health  standards  and  living  conditions  for  not  only 
the  workers  of  this  country  but  also  for  all  of  its  other  citizens.  But  that  is 
a  public  and  not  a  private  responsibility.  Its  burden  of  expense  and  admin- 
istration should  be  borne  by  all  of  the  people,  and  not  by  a  selected  few,  for 
the  benefit  of  a  limited  number  of  workers,  particularly  when  the  result  has 
been  reached  with  an  economic  sandbag. 

The  consequences  of  such  contract  provisions  may  be  far  reaching.  Cer- 
tainly they  will  unduly  drain  the  resources  of  the  employer,  in  many  cases 
beyond  his  ability  to  pay.  They  will  unduly  increase  the  cost  of  the  services 
rendered  by  the  industry,  or  the  commodities  produced,  which  must  result 
in  an  increased  price  for  the  service  or  commodities.  In  a  regulated  indus- 
try, with  a  definite  economic  and  competitive  ceiling  upon  what  it  can  charge, 
the  result  may  be  disastrous.  Such  provisions  may  also  fairly  be  said  to  in- 
fringe upon  the  taxing  power  of  the  States,  as  well  as  usurping  their  proper 
function. 

In  the  case  of  pensions,  that  should  be  a  matter  left  wholly  and  exclusively 
to  the  discretion  and  means  of  the  employer.  In  many  ways  employer-pension 
systems  are  of  great  value  both  to  the  employer  and  the  employee.  But  they 
should  be  completely  voluntary,  as  a  prerogative  solely  of  management  and 
not  created  through  the  economic  coercion  of  organized  labor.  The  deleterious 
effects  upon  the  railroads  of  the  railroad  retirement  laws,  arrived  at  originally 
through  collective  bargaining,  are  well  known.  Even  many  of  the  railroad 
emp'oyees  are  now  said  to  be  actively  campaigning  for  a  repeal  of  the  amend- 
ments enacted  at  the  last  session  which  increased  retirement  payments.  In 
industries  other  than  railroads,  the  Social  Security  Act  provides  old-age  pen- 
sions and  unemployment,  and  other,  benefits.  If  these  are  not  adequate,  they 
should  be  improved  as  a  public  obligation  of  Government  and  the  burden  not 
placed  upon  the  sagging  shoulders  of  industry,  particularly  of  small  industry 
which  cannot  afford  it. 

3.  Unionization  of  supervisory  employees  should  be  prohibited. — Supervisory 
employees  are  a  part  of  management.  They  are  persons  "acting  in  the  interest  of 
an  employer,  directly  or  indirectly"  within  the  language  and  meaning  of  the 
National  Labor  Relations  Act.  But  as  to  whether  they  should  be  recognized 
as  employees  under  that  act,  and  hence  subject  to  unionization,  the  National 
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Labor  Relations  Board  has  been  irresolute  and  vacillating.  The  unresolved 
question  now  seems  to  be  not  whether  they  can  organize  at  all,  but  whether,  if 
they  organize,  it  may  be  in  a  union  affiliated  with  that  of  the  rank-and-file 
workers,  or  must  be  in  an  independent  union.  This  in  spite  of  the  fact  that 
management  is  responsible  for  the  conduct  and  speech  of  foremen  and  super- 
visors under  the  Wagner  Act.  Yet  an  employer  cannot  discipline  a  foreman  for 
violating  the  act,  as  a  representative  of  management,  by  the  very  terms  of  that 
act.  It  seems  clear  to  us  that  permitting  supervisory  employees  to  serve  two 
masters,  and  to  thus  split  their  allegiance  between  management  of  which  they 
are  a  part  and  a  union  of  which  they  are  a  member,  is  an  impossible  and  wholly 
unjustified  situation.  Although  the  present  definition  of  "employer"  seems  to 
us  clearly  to  include  supervisors,  yet  because  of  the  interpretation  placed  upon 
that  definition  by  the  Board  and  the  courts,  we  strongly  urge  that  the  matter 
be  made  abundantly  clear  by  specitic  exclusion  of  supervisory  employees  from 
the  definition  of  "employee"  in  the  Wagner  Act. 

4.  Labor  unions  should  be  made  responsible  for  their  conduct,  and  the  provi- 
sions of  remedial  labor  legislation  should  be  enforceable  against  them. — When  a 
collectively  bargained  contract  has  been  entered  into,  it  should  have  the  same 
force  and  effect  as  any  other  contract.  It  should  be  truly  bilateral,  and  either 
party  to  it  should  be  allowed  free  and  full  recourse  to  legal  procedures  in  the 
event  of  breach  of  the  contract  by  the  other.  Those  remedies  should  include  both 
actions  in  law  for  damages  and  at  equity  for  injunction  to  restrain  further 
violation  of  the  contract  and  by  way  of  specific  performance. 

In  providing  such  legal  remedies,  new  legislation  should  so  amend  the  Norris- 
LaGuardia  Act  and  the  Clayton  Act  as  to  permit  recourse  to  the  powers  of  the 
courts  in  case  of  strikes  in  violation  of  existing  contracts,  unauthorized  or 
"wildcat"  strikes,  jurisdictional  or  sympathetic  strikes,  and  secondary  boycotts. 
And  it  should  be  made  clear  that  labor  unions,  their  officers,  and  participating 
members,  whether  incorporated  or  unincorporated,  are  liable  to  respond  mone- 
tarily for  whatever  damages  may  flow  from  their  violations  of  contracts. 

In  addition  to  these  remedies,  it  should  also  be  provided  that  conduct  of 
unions  in  violation  of  law  or  contract  should  result  in  the  loss  of  benefits  under 
the  Wagner  Act.  In  many  cases  this  might  act  as  a  more  effective  deterrent  to 
abuse  than  the  existence  of  legal  remedies. 

5.  Labor  unions  should  be  required  to  register  with  a  selected  governmental 
agency  and  to  file  periodical  reports  as  to  the  facts  of  their  organization  and  activi- 
ties.— Labor  unions  should  not  continue  to  be  above  and  beyond  the  law  as  they 
now  are  in  many  particulars.  They  should  be  required  to  be  democratic  in  their 
organization  and  procedures.  Labor,  with  the  aid  of  the  Wagner  Act  and  other 
Federal  statutes,  has  come  of  age.  These  statutes  have  vested  in  them  tre- 
mendous powers,  the  power  of  life  or  death  over  the  entire  national  economy. 
These  powers  have  come  to  be  vested,  in  practice,  in  labor  leaders  rather  than  in 
the  rank-and-file  employees,  and  the  evidence  in  recent  years  points  clearly  to  the 
fact  that  these  leaders  miss  few,  if  any,  chances  to  perpetuate  their  jobs,  augment 
their  powers,  and  strengthen  their  leadership.  The  existence  of  these  vast  powers 
and  the  abuses  which  have  arisen  out  of  their  existence  not  only  justify  but 
require  a  measure  of  Federal  regulation. 

The  employees  themselves  need  the  protection  of  Government  in  the  control, 
to  a  limited  degree,  of  the  internal  affairs  of  labor  organizations.  There  can  be 
little  doubt  that  many  strikes  are  called  by  labor  leaders  against  the  wishes 
of  a  majority  of  the  union  members.  Nor  can  there  be  doubt  that  under  existing 
conditions  many  employees  are  expelled  or  suspended  from  membership  un- 
justifiably, which,  in  cases  of  closed  and  union  shops,  and  the  like,  deprive 
them  of  their  jobs  and  their  livelihood.  But  the  need  for  governmental  inter- 
vention goes  beyond  the  protection  of  union  members,  as  great  as  that  need  is. 
Such  regulation  would,  without  much  doubt,  decrease  the  number  and  violence 
of  strikes  and  disputes.  It  would  likewise  make  public  the  methods  by  which 
labor  organization  wield  their  vast  political  powers,  methods  which  are  now 
covered  and  obscure,  and  as  to  which  the  public  is  entitled  to  be  informed: 

For  these  reasons  we  recommend  that  all  labor  organizations  be  required  to 
register  with  a  designated  governmental  agency;  that  they  be  required  to  report 
periodically  to  the  Government  as  to  their  officers,  their  methods  of  election, 
their  financial  transactions,  their  dues  and  initiation  fees,  and  the  facts  as  to 
expulsions  and  suspensions  of  members.  Such  reports  of  a  union  should  also 
be  readily  available  to  all  of  the  members  of  the  union.  Elections  of  officers 
at  stated  periods,  by  secret  ballot,  should  likewise  be  required.    And  the  members 
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should  be  given  a  clear  right  to  control  the  matter  of  their  dues  and  other 
contributions. 

6.  We  do  not  favor  any  legislative  provision  which  would  create  a  system  of 
compulsory  arbitration,  even  as  to  transportation  or  other  public  utility  in- 
dustries.— Under  existing  law,  and  t lie  ensuing  conditions  and  consequences 
there  is  very  little  of  management's  prerogatives  left  to  it,  particularly  in 
respect  of  a  regulated  industry.  But  those  that  are  left  are  highly  valued, 
and  we  think  they  should  be  preserved  and  protected.  Any  form  of  compulsory 
arbitration  would  necessarily  result  in  the  transfer  of  these  prerogatives  To 
government,  in  fi  Ids  in  which  government  should  not  and  cannot  fairly  and 
effectively  function.  An  arbitration  in  our  industry,  for  example,  would,  in 
order  to  be  fair,  require  a  great  knowledge  on  the  part  of  the  arbitrator  of 
the  many  complex  facts  of  industry  affairs,  which  differ  in  so  many  particulars 
from  other  industries.  Even  if  this  knowledge  could  be  gained  by  an  arbitrator 
in  the  short  period  of  time  available  in  a  labor  dispute,  he  would  still  have  lio 
sound  or  adequate  standards  upon  which  to  base  a  decision.  There  are  no 
generally  accepted  standards.  Experience  during  the  war  years  disclosed  that 
cases  decided  by  the  War  Labor  Board  were  determined  on  a  hit  or  miss  basis, 
generally  as  almost  any  expedient  for  ending  or  preventing  a  work  stoppage. 
Sometimes  it  was  a  matter  of  splitting  the  difference;  sometimes  on  the  basis 
of  what  was  thought  to  be  the  prevailing  wage  in  the  industry,  ignoring  the 
financial  condition  of  the  particular  employer,  and  the  important  fact  that  during 
the  war  at  least  there  was  no  free  market  in  which  going  rates  of  pay  had  been 
voluntarily  established.  Another  basis  has  been  changes  in  the  cost  of  living. 
This  latter  standard  was  grounded  upon  certain  unsound  assumptions,  such  as 
the  desirability  of  the  living  standard  at  any  given  date,  and  that  the  employer 
would  necessarily  receive  a  benefit,  in  a  pay  raise,  from  industrial  progress  and 
increases  in  efficiency. 

In  addition  to  these  objections,  there  exists  the  very  real  one  that  in  a  maze 
of  unknown  or  misunderstood  facts,  and  in  the  absence  of  sound  standards,  arbi- 
tiators  frequently  would  be  guided  by  considerations  of  political  expedience.  If 
we  are  realistic  and  look  at  the  matter  historically,  this  is  a  quite  serious  objec- 
tion. 

A  further  objection  is  that  a  system  of  compulsory  arbitration  would  neces- 
sarily require  a  complete  prohibition  of  strikes.  Again,  trying  to  be  realistic, 
we  feel  that  no  such  prohibition  would  be  completely  enforceable  in  practice, 
and  that  its  very  existence  would  probably  increase  industrial  strife,  rather  than 
the  converse.  There  are  also  possible  constitutional  objections  to  such  a  provi- 
sion of  law,  which  I  will  not  presume  to  discuss,  but  which  we  think  should  be 
earnestly  considered. 

Prom  the  long-range  view,  we  think  that  compulsory  arbitration  is  not  a  sound 
answer  to  the  problems  which  confront  us.  Rather  we  prefer  to  put  our  trust 
in  a  system  of- true,  bona  fide  collective  bargaining,  between  two  equals,  with  both 
having  firmly  in  mind  that  they  have  important  stakes  in  the  business  enter- 
prise and  that  both  are  equally  interested  in  its  successful  operation.  If  indus- 
try shall  be  given  the  reforms  which  we  have  recommended  and  which  we  feel 
would  place  it  upon  a  parity  with  labor  under  the  law ;  if  negotiated  contracts 
under  such  circumstances  represent  something  more  than  acquiescence  in  labor's 
demands,  often  unreasonable;  if  both  parties  sincerely  try  to  let  the  other  have 
out  of  the  business  the  amounts,  the  rights,  and  the  privileges  which  each  are 
reasonably  entitled  to,  we  have  far  greater  and  sounder  hopes  for  industrial 
peace  than  if  the  Government  is  plummeted  into  the  scene  as  the  sole  and  arbi- 
trary master  of  both  management  and  labor. 


Statement  of  John  W.  Scoviele,  Consulting  Economist 

In  1933,  in  a  period  of  depression  and  national  hysteria,  Congress  passed  the 
National  Industrial  Recovery  Act,  and  section  7-A  of  this  act.  compelled  em- 
ployers to  bargain  collectively  with  their  employees,  if  the  employees,  or  a 
majority  of  them,  so  desired.  This  legislation  was  not  enacted  because  we  had 
passed  through  a  period  of  great  industrial  strife.     In  the  6  years  prior  to  1933, 
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we  had  experienced  an  exceptionally  small  number  of  work  stoppages,  as  the 
following  (able  shows  : 

Average  work 
stoppages 
per  year 

1915-20 3,371 

1921-2(5 1,437 

1927-32 753 

1933-38 2,541 

1939-44 3,514 

The  average  number  of  workers  involved  per  year  was  also  small  in  the  years 
prior  to  1933,  as  indicated  by  the  next  table : 

Average  number 
of  workers 
involved 

1915-20 1,  745,  000 

1921-26 813,000 

1927-32 297,000 

1933-38 1, 181,  000 

1939-44 1,  508,  000 

Immediately  after  the  passage  of  the  National  Industrial  Recovery  Act,  there 
was  a  great  increase  in  industrial  strife.  Comparing  1933  with  1932,  we  find 
that  the  number  of  strikes  doubled  and  the  number  of  workers  involved  increased 
by  260  percent.  In  1934  there  was  a  further  increase  in  the  number  of  strikes 
and  the  number  of  workers  involved.  The  number  of  man-days  idle  increased 
from  3,316,808  in  1930  to  16,872,128  in  1933,  and  to  19,591,949  in  1934. 

The  enactment  of  the  National  Industrial  Recovery  Act  brought  an  end  to  the 
period  of  comparative  industrial  peace  and  inaugurated  the  period  of  industrial 
strike  which  reached  a  crescendo  in  1916.  The  United  States  Supreme  Court,  by 
a  unanimous  decision,  declared  that  the  National  Industrial  Recovery  Act  was 
unconstitutional. 

To  circumvent  this  decision,  those  Members  of  Congress  who  wished  to  give 
special  privileges  to  labor  organizers,  aided  and  abetted  by  the  President,  en- 
acted in  1935  the  National  Labor  Relations  Act,  which,  like  section  7-A  of  the 
National  Industrial  Recovery  Act,  compelled  employers  to  deal  with  labor  union 
representatives.  Many  of  the  proponents  of  this  act,  in  and  out  of  Congress, 
claimed  that  the  act  would  abolish  strikes  and  bring  industrial  peace.  How- 
ever, it  was  generally  believed  that  the  act  would  be  declared  unconstitutional 
by  the  United  States  Supreme  Court,  and  many  Members  of  Congress  declared 
the  act  would  bring  a  scourge  of  industrial  warfare.  In  1937,  the  United  States 
Supreme  Court,  by  a  5  to  4  decision,  validated  the  act.  The  events  of  the  last 
10  years  prove  that  the  five  Justices  who  voted  in  favor  of  the  act  were  wrong. 
The  act  was  brought,  under  the  Constitution  under  the  theory  that  Congress 
has  the  power  to  regulate  commerce  among  the  States,  that  commerce  was  bur- 
dened by  srikes  and  industrial  strife,  and  that  the  number  of  strikes  would  be 
decreased  by  compelling  employers  to  bargain  collectively  with  their  employees. 

Events  of  the  last  14  years  prove  that  compulsory  collective  bargaining  has  not 
decreased,  but  has  greatly  increased  the  number  of  strikes.  In  1945,  the  num- 
ber of  man-days  idle  on  account,  of  strikes  was  over  38,000,000,  the  highest 
total  experienced  in  over  10  years.  In  1946,  the  number  of  man-days  idle  made 
a  new  high  record  of  107,475,000,  at  the  end  of  November. 

To  maintain  now  that  the  National  Labor  Relations  Act  is  constitutional 
is  to  assert  that  the  power  to  regulate  commerce  among  the  States  gives  Con- 
gress authority  to  enact  legislation  which  increases  the  burdens  on  interstate 
commerce.  Commerce  is  certainly  not  relieved  of  burdens  when  labor  union 
officials  can  stop  all  trains,  close  down  the  coal  mines,  and  by  innumerable 
strikes  interfere  with  the  shipment  of  goods  across  State  lines. 

The  slender  thread  that,  in  1935,  tied  the  National  Labor  Relations  Act  to 
the  United  States  Commission,  was  the  assertion  that  the  act  would  relieve 
commerce  of  burdens  caused  by  strikes.  That  thread  is  now  broken.  Fourteen 
years'  experience  with  compulsory  collective  bargaining  has  demolished  the 
validity  of  the  5  to  4  decision  of  the  United  States  Supreme  Court  made  in 
1937. 
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The  Congress  of  1935  usurped  powers  not  granted  by  the  United  States  Con- 
stitution, and  five  members  of  the  United  States  Supreme  Court  gave  their  ap- 
proval to  the  usurpation.  It  is  now  the  duty  of  Congress  to  repeal  the  National 
Labor  Relations  Act  and  to  give  back  to  the  States  powers  which  they  had 
exercised  for  146  years  and  which  rightfully  belonged  to  them. 

No  Member  of  Congress  need  consider  the  effects,  good  or  bad,  of  repealing 
the  Wagner  Act.  The  oath  to  protect  and  defend  the  Constitution  admits  no 
exceptions — contains  no  "ifs"  or  "buts."  Any  temporary  or  apparent  benefits 
that  fiow  from  unconstitutional  laws  will  be  small  indeed  when  compared 
with  the  disaster  which  will  result  from  the  (jrosion  and  final  destruction  of  our 
Constitution.  By  repealing  tlie  Wagner  Act,  the  present  Congress  can  eliminate 
the  main  cause  of  industrial  warfare  and  at  the  same  time  move  the  country 
back  toward  constitutional  government. 

Various  amendments  to  the  Wagner  Act,  such  as  outlawing  industry-wide  col- 
lective bargaining,  compelling  labor  unions  to  incorporate,  outlawing  the  closed 
shop,  etc.,  should  receive  no  consideration,  for  such  amendments  would  be  as 
unconstitutional  as  the  Wagner  Act  itself. 

The  facts  are  that  the  Constitution  gives  Congress  no  authority  to  legislate 
on  matters  pertaining  to  employer-employee  relationships.  Since  there  is  incon- 
trovertible evidence  that  the  Wagner  Act  is  the  principal  cause  of  industrial  war- 
fare, it  is  just  common  sense  to  remove  this  cause  by  repealing  the  act.  It  will 
then  be  possible  for  each  State  to  pass  whatever  legislation  the  citizens  of  the 
States  desire  to  establish  equity  and  justice. 

Already  several  States  have  passed  laws  to  regulate  labor  unions  and  employer- 
employee  relations.  Authority  in  these  matters  should  not  be  divided  between 
the  States  and  the  Federal  Government.  The  line  fence  which  separates  the 
domain  of  the  Federal  Government  and  the  domain  of  the  States  has  been  broken 
down  in  many  places  in  recent  years.  This  line  fence  should  be  repaired.  Under 
our  system  of  government  there  is  no  place  for  a  division  of  responsibility  and 
authority.     Such  a  division  results  in  conflict,  uncertainty  and  inefficiency. 

The  beneficiaries  of  the  National  Labor  Relations  Act  predict  dire  consequences 
if  the  act  is  repealed.  But  there  is  no  cause  for  alarm.  There  will  be  labor 
unions  and  collective  bargaining  just  as  there  was  before  the  act  was  passed. 
Existing  labor  agreements  will  continue  in  effect.  There  will  probably  be  little, 
if  any,  change  in  wage  rates.  Labor  union  organizers  and  officials  may  have  a 
more  difficult  time  in  compelling  workers  to  join  the  union  and  in  compelling- 
employers  to  accede  to  their  demands,  for  they  would  no  longer  have  the  United 
States  Government  as  an  ally. 

The  labor  union  officials  naturally  wish  to  retain  the  special  privileges  con- 
ferred on  them  by  the  Wagner  Act.  But  the  Federal  Government  should  not  be 
a  dispenser  of  special  privilege  to  any  group.  To  remove  these  special  privileges 
would  in  no  sense  be  punitive  legislation. 

When  several  millions  of  employers  are  again  free  to  oppose  unreasonable 
demands  of  labor  unions  strikes  will  be  less  profitable  and  less  numerous.  When 
the  employers  are  unshackled  we  may  gradually  work  our  way  back  to  the  com- 
parative industrial  peace  which  preceded  the  Federal  laws  for  compulsory  col- 
lective bargaining.  The  orgy  of  strikes  in  recent  years  will  -cause  many  States 
to  pass  laws  to  protect  the  rights  of  both  employers  and  employees.  If  they  do 
not  do  this  the  Congress  will  not  be  to  blame ;  for  there  can  be  no  responsibility 
where  there  is  no  authority. 

Power  once  seized  is  not  easily  relinquished,  and  it  will  require  courage  and 
character  for  the  Members  of  Congress  to  repeal  the  Wagner  Act  and  withdraw 
from  the  field  where  no  Congress  had  the  right  to  enter.  But  if  the  repeal  of 
the  Wagner  Act  should  lead  the  infuriated  labor-union  officials  to  intensify  the 
industrial  strife  which  they  have  promoted  for  many  years  we  should  face  the 
issue.    If  we  must  fight  for  our  liberties  some  day,  let  the  fight  come  now. 

The  issue  is  not  the  conflict  between  capital  and  labor.  The  issue  is  deeper 
and  more  important.  The  question  to  be  decided  is  whether  we  can  save  the 
United  States  Constitution  or  whether  the  Constitution  shall  be  destroyed  to 
clear  the  path  for  a  socialistic  regime  to  replace  the  American  Republic.  The 
specter  of  European  communism  casts  an  ominous  and  dark  shadow  over  our 
great  Republic.  Unless  the  unholy  marriage  of  the  labor  unions  and  the  Federal 
Government  is  dissolved  the  labor  unions  will  themselves  be  swallowed  up  by 
that  monstrous  thing  known  as  the  totalitarian  state. 

After  repealing  the  Wagner  Act  it  would  be  logical  for  Congress  to  amend  the 
Sherman  and  Clayton  Acts  so  that  the  Department  of  Justice  could  proceed 
against  all  combinations  in  restraint  of  trade  among  the  States.    At  present  we 
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have  a  double  standard.  The  Sherman  Act  prohibits  the  formation  of  industrial 
combinations  which  are  in  restraint  of  trade  and  tend  to  establish  monopolies, 
while  the  Wagner  Act  seeks  to  encourage  and  promote  labor  monopolies.  If  all 
coal  companies  formed  a  huge  combination  the  Department  of  Justice  would 
proceed  to  break  up  the  monopoly  and  punish  as  criminals  the  individuals  who 
promoted  the  monopoly.  In  precisely  the  same  way  the  Federal  laws  should 
enable  the  Department  of  Justice  to  proceed  against  the  United  Mine  Workers 
and  break  up  this  labor  monopoly.  If  Congress  has  the  constitutional  power  to 
break  up  industrial  combinations  in  restraint  of  trade  then  it  has  the  authority 
to  break  up  labor  monopolies  which  restrain  trade.  In  this  way  Congress  can 
act  to  prevent  industry-wide  and  Nation-wide  strikes,  while  the  main  task  of 
preventing  strikes  and  industrial  strife  will  be  a  function  of  the  States. 

The  steps  which  should  be  taken  to  bring  comparative  peace  in  employer- 
employee  relations  are,  in  my  opinion,  the  following : 

1.  Repeal   the  Wagner  Act,   so  that  employers  can   resist  unreasonable 
demands  of  labor  unions  ; 

2.  Amend  the  Sherman  and  Clayton  Acts,  so  that  labor  monopolies  will 
get  the  same  treatment  as  industrial  monopolies ; 

3.  Arouse  and  educate  the  public,  so  that  local  authorities  will  preserve 
order  and  allow  workers  to  move  freely  to  their  work  places ; 

4.  Enact  State  laws  to  preserve  competition  and  outlaw  monopolies. 

While  this  program  would  not  bring  a  Utopia,  it  would  eliminate  most  of  the 
industrial  warfare  from  which  we  now  Buffer. 

John  W.  Scoville, 
Consulting  Economist. 
Detroit,  Mich.,  February  25,  19^7. 


Letter  of  Capt.  Thomas  W.  Shei^idan,  Secretary-Treasurer,  the  Council  of 
American  Master  Mariners 

Council  of  American  Master  Mariners, 

February  28,  19Jt7. 
From  :  Capt.  Thos.  W.  Sheridan,  secretary-treasurer. 
To :   The  Committee  on  Labor,  United  States  Senate. 
Via :   Senator  Joseph  H.  Ball. 

Subject :  The  Closed  Shop — Request  for  legislative  elimination  of. 
Reference  :    (a)  Senator  Ball's  proposed  bill  to  ban  closed  shop. 

1.  The  Council  of  American  Master  Mariners  is  composed  of  experienced 
deep  water  American  Master  Mariners  who  now  command,  or  have  commanded, 
the  finest  ships  under  our  flag  in  the  offshore  trade.  As  most  of  the  members 
have  served  before  the  mast  themselves,  all  have  deepest  sympathy  with  the 
righteous  aspirations  of  all  who  sail  in  American  ships  for  better  economic  and 
social  conditions. 

2.  Experience  with  the  closed  shop  in  practice  has  convinced  us  that  this 
doctrine  is  detrimental  to  the  best  interests  of  all  who  serve  in  the  American 
merchant  marine  and  all  who  are  interested  in  it — save,  perhaps,  the  gentlemen 
who  sit  on  the  shore  and  run  the  unions. 

3.  All  of  the  vicious  characteristics  of  the  closed  shop  which  are  found  ashore 
in  the  unrestrained  power  it  gives  to  depraved  and  ignorant  men  are  found  at 
sea.  There  are  the  same  subversive  and  criminal  characteristics  among  the 
labor  lords  in  the  merchant  marine  as  you  have  heard  of  in  other  parts  of 
American  industry.  As  you  have  testimony  in  abundance  on  these  evils  there 
is  no  need  of  burdening  the  record  with  more.  In  this  brief  it  is  desired  to 
emphasize  the  merchant  marine  evils  of  the  closed  shop. 

4.  Captains  and  officers  have  a  special  reason  for  fearing  the  disasterous 
effects  of  the  closed  shop  at  sea.  Discipline  is  a  vital  necessity  for  the  efficiency 
essential  for  safety  and  prosperity.  Discipline  cannot  be  maintained  where 
captains,  officers,  and  crews  are  under  the  yoke  of  an  irresponsible  (frequently 
evilly  radical)  organization  which  under  the  closed  shop  can  force  them  into 
starvation  for  disobedience  to  its  orders.  The  captain  of  a  merchant  ship  is 
the  agent  for  all  concerned  in  the  venture — crew,  passengers,  cargo,  owners, 
and  the  Government — and  has  unique  magisterial  duties  and  responsibilities 
which  require  that  he  be  a  free  agent  and  not  be  subservient  to  any  outside 
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organization.  Moreover,  captains  and  officers  of  merchant  ships  have  important 
duties  connected  with  national  defense  and  security  which  make  it  dangerous 
for  them  to  be  under  the  reckless  rule  of  an  irresponsible  union  organization, 
especially  as  some  of  these  unions  have  strong  alien  ties. 

5.  It  is  the  considered  opinion  of  the  Council  of  American  Master  Mariners 
that  the  continuance  of  the  closed  shop  in  the  American  merchant  marine  will 
eventually  spell  the  ruin  of  the  American  merchant  marine. 

6.  By  direction  of  the  Council  of  American  Master  Mariners,  I  therefore  ear- 
nestly urge  the  Senate  Labor  Committee  to  take  favorable  action  on  legislation 
to  ban  the  closed  shop. 

Very  respectfully, 

Thos.  W.  Shkkidan. 


Statement  of    Mokanda  Smith,  International  Executive  Board  Member,  Food, 
Tobacco,  Agricultural  and  Allied  Workers  Union  of  America,  CIO 

My  name  is  Moranda  Smith.  I  am  a  worker  from  the  R.  J.  Reynolds  Tobacco 
Co.,  in  Winston-Salem,  N.  C,  and  a  member  of  the  International  Executive  Board 
of  the  Food,  Tobacco,  Agricultural  and  Allied  Workers  Union  of  America,  CIO. 

As  a  worker  and  a  union  member,  I  want  to  tell  you  something  about  what 
unions  have  meant  to  us  in  Winston-Salem.  I  want  you  to  understand  why  our 
organization  is  priceless  to  us.  Every  human  being  longs  for  a  life  that  is  made 
happy  with  freedom  and  security.  Through  our  union,  my  fellow  workers  and  I 
have  made  the  lirst  steps  toward  that  kind  of  life  that  we  have  ever  known.  It  has 
opened  our  eyes  and  put  gladness  in  our  hearts.  It  has  given  us  strength  and  hope 
We  love  our  union.  There  are  bills  before  this  committee  designed  to  weaken 
our  organization,  to  make  it  helpless,  to  keep  it  from  continuing  to  build  and 
carry  us  onward.  The  Constitution  of  the  United  States  holds  out  a  hope  of  de- 
mocracy and  progress  for  all  people.  But  it  is  only  through  our  union  that  we 
have  been  able  to  begin  the  realization  of  those  hopes.  Every  bill  against  our 
union  is  a  blow  to  our  hopes  as  human  Icings  and  our  rights  as  citizens. 

You  know  what  the  four  freedoms  mean  to  people  of  the  whole  world.  Free- 
dom of  speech,  freedom  from  fear,  freedom  from  want,  freedom  of  religion.  For 
the  workers  of  Winston-Salem,  and  for  millions  of  others,  their  union  organiza- 
tions are  making  these  freedoms  something  more  than  just  words.  How  can  you 
talk  of  these  things  and  at  the  same  time  proceed  to  cripple  and  destroy  the  very 
thing  that  puts  them  into  effect  for  the  vast  majority  of  the  people? 

Workers  don't  spend  their  time  writing  newspaper  editorials  or  making 
speeches.  They  spend  most  of  their  waking  life  in  the  plant  where  they  work. 
And  what  they  do  in  the  plant — the  wages  they  make  and  the  conditions  they 
work  under — controls  their  whole  life.  Freedom  of  speech  means  nothing  at  all 
to  a  worker  unless  he  is  free  to  speak  out  fully  and  freely  about  the  things  that 
make  his  life  what  it  is.  lint  how  many  workers  in  how  many  plants  can  do  that 
without  a  union?  If  any  of  you  ever  worked  in  an  industrial  plant,  you  know 
what  happens  to  a  fellow  who  talks  up  too  much  about  the  way  he's  being  treated 
But  what  kind  of  freedom  of  speech  is  it  when  a  person  has  to  knuckle  tinder  and 
keep  his  mouth  shut,  right  or  wrong,  simply  because  another  person  hits  eco- 
nomic power  over  hint?  Grown  people  have  a  righl  to  talk  to  each  other,  based  on 
facts.  That's  freedom  of  speech.  But  the  only  way  you  can  have  if  in  a  factory 
is  to  have  a  union,  and  a  contract,  and  a  shop  steward. 

And  I'd  like  to  ask  you,  what  is  it  can  give  a  worker  freedom  from  fear, 
except  the  comfortable  knowledge  that  his  fellow  workers  are  joined  with  him 
and  all  are  working  together  with  a  common  pledge  to  help  each  other?  Workers 
own  no  property.  They  have  no  "pull,"  no  influence,  no  personal  friends  in 
positions  of  power  to  help  them  if  things  go  wrong.  The  only  sense  of  strength 
and  protection  they  can  have  is  what  comes  from  their  own  organized  unity 
as  workers.  By  himself  a  worker  is  alone  and  afraid — afraid  of  unemploy- 
ment, afraid  of  sickness  that  will  wreck  his  efforts  to  build  a  home  and  se- 
curity, afraid  of  getting  on  the  wrong  side  of  someone  who  can  hurt  him. 
That's  why  union  security  is  so  important  to  us.  The  union  shop,  check-off. 
maintenance  of  membership  provisions — all  these  are  simply  ways  of  guaran- 
teeing that  our  organization  is  going  to  stay  solid,  and  we'll  keep  on  having 
something  strong  to  back  us  up,  so  we  will  not  have  to  be  afraid.  We're  the 
people  in  the  plant.  When  all  of  us,  or  a  majority  of  us,  have  agreed  that 
we're  going  to  stick  together  and  organize,  we  have  the  right  to  see  to  it  our 
pledge  is  guaranteed  by  being  written  into  our  contract.     To  tamper  with  that 
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democratic  right  robs  us  of  our  security,  leaves  us  wide  open  to  attack,  and 
pushes  us  backward  toward  the  fear  thai  comes  with  insecurity.  With  a  good 
check-off  and  union  shop  or  maintenance  of  membership  clause  in  our  contract, 
each  union  member  knows  he  has  the  backing  of  all  the  rest  for  a  full  year. 
The  union  can  spend  its  time  and  energy  giving  service  to  the  membership  in- 
stead of  collecting  dues  and  organizing.  That  means  something  to  a  worker. 
It  is  the  only  thing  he  can  rely  on  for  a  measure  of  economic  security  and  inde- 
pendence. Therefore  it  is  the  only  way  of  putting  into  practice  for  wage 
earners  the  ideal  of  freedom  from  fear. 

Now  take  freedom  from  want.  This  is  supposed  to  be  the  richest  country  in 
the  world,  but  millions  of  good,  working  citizens  have  suffered  from  want,  and 
millions  are  still  far  below  a  decent  standard  of  living.  Four  years  ago  in 
Winston-Salem  many  workers  were  making  less  than  40  cents  an  hour.  Nowl, 
because  of  the  efforts  of  our  union,  the  lowest-paid  group  of  workers  at  Reynolds 
has  a  minimum  of  72  cents  an  hour.  I  shudder  to  think  of  the  condition  we 
would  be  in  now,  with  the  legalized  price  robbery  that,  is  being  practiced  on  us, 
if  it  had  not  been  for  the  union.  The  union  gives  us  a  chance  to  plan  our  lives, 
to  provide  education  for  our  children,  to  keep  up  our  strength  and  health  and 
energy,  to  develop  our  own  understanding  and  citizenship.  The  economic  gains 
that  are  necessary  to  raise  the  whole  level  of  life  in  our  Nation  can  be  won  by 
unions,  and  unions  alone.  There  is  no  other  way  that  workers  can  bargain  for 
themselves.  Weakening  the  bargaining  power  of  unions,  as  the  bills  before  this 
committee  propose  to  do,  is  absolutely  and  directly  equivalent  to  lowering  the 
living  standards  and  the  citizenship  level  of  the  Nation.  Instead  of  progress 
toward  the  freedom  from  want  that  the  great  wealth  and  resources  of  the  world 
can  provide,  they  are  steps  backward  toward  hunger.  To  be  plain  about  it,  we 
arc  already  on  the  verge  of  an  economic  collapse  in  this  country  because  prices- 
are  so  high  they  are  piling  up  the  Nation's  wealth  in  a  few  people's  hands  as 
record  profits  and  at  the  same  time  are  rapidly  exhausting  the  people's  purchas- 
ing ower.  Unless  collective  bargaining  by  strong  unions  straightens  that  out 
and  gets  wages  back  in  line  with  the  cost  of  living,  another  awful  break-down 
and  depression  is  inevitable.  If  unions  are  weakened  by  passage  of  the  bills 
before  this  committee,  it  will  result  in  an  even  swifter  decline  of  purchasing  power 
and  a  hastening  of  the  day  when  goods  will  stand  unsold  on  merchants'  shelves 
and  factories  will  close  down  and  millions  of  starving,  sullen  people  will  again 
congregate  in  Hoovervilles.     If  that  is  what  you  want,  pass  these  antilabor  bills. 

Even  freedom  of  religion  is  involved  with  the  freedom  of  the  working  people. 
It  has  not  been  a  strange  or  unknown  thing  at  all  for  pressure  to  be  put  on  dis- 
organized employees  and  on  whole  communities  by  powerful  employers  to  be- 
lieve a  certain  way,  to  persecute  and  silence  certain  groups.  Organized  in  their 
own  independent,  strong  unions,  employees  can  resist  such  pressure  and  have 
real  freedom  to  believe  as  they  choose.  Not  only  that,  but  when  workers  are 
held  down  in  poverty  and  ignorance  they  are  easy  prey  for  religious  quacks  and 
corrupt  Fascist  demagogues  who  trade  on  the  vilest  motives  of  hate  and  fear  and 
superstition  in  the  name  of  religion.  That  is  hardly  my  idea  of  religious  free- 
dom. Economic  security  and  the  chance  to  develop  and  learn  and  live  decently 
without  fenr  ;ire  necessary  to  real  religious  freedom.  Only  unions  give  a  worker 
a  chance  to  win  those  conditions.  Bills  which  would  weaken  his  chance  for 
independence  and  security  by  weakening  his  unions  are  a  move  backward  toward 
making  religion  a  tool  of  power. 

Mr.  Taft  and  members  of  this  committee,  we  don't  ask  much.  Just  a  home, 
the  right  to  a  job,  and  the  chance  to  educate  our  children  and  prepare  ourselves 
for  better  citizenship.  But  what  chance  do  we  have  for  that  unless  we  are  able 
to  organize  How  can  there  be  any  progress  for  society  until  the  great  mass  of 
lower-paid  workers  are  able  to  improve  their  conditions?  We  have  been  able 
to  make  some  gains  through  our  unions.  If  the  unions  are  wrecked  we  will  slide 
backward  again,  and  every  problem  of  our  society  will  be  sharpened  and  made 
worse.  Problems  of  health  and  crime  and  taxes,  problems  of  prosperous  com- 
merce and  the  distribution  of  goods  will  be  much  harder  to  deal  with.  A  society 
that  hopes  to  be  free  and  prosperous  cannot  afford  to  carry  the  load  of  a  great 
mass  of  citizens  who  are  barely  able  to  live  just  above  the  level  of  animals.  We 
must  be  allowed  to  progress.  We  must  be  allowed  to  organize  freely  and  bar- 
gain for  ourselves. 

Companies  bargain  on  all  other  items  of  business.  They  bargain  for  the  ma- 
terials they  buy  and  sign  contracts.  They  bargain  on  the  price  of  the  goods 
they  sell  with  those  who  buy.     They  organize  and  join  associations  and  make 
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agreements  with  each  other — sometimes  against  the  public.  Bargaining  is  thfc 
whole  base  of  our  economy.  But  when  it  comes  to  labor,  the  bosses  want  com- 
plete control,  without  the  other  party  interested  having  any  ability  to  bargain 
effectively.  It  is  not  right  or  fair  or  safe  to  allow  a  handful  of  industrialists 
to  dictate  the  terms  of  labor,  because  the  whole  welfare  of  our  Nation  hinges 
on  what  those  terms  of  progress  are — on  the  purchasing  power,  economic  secu- 
rity, and  living  standards  of  the  people.  We  must  be  allowed  to  bargain  col- 
lectively and  to  use  our  full  bargaining  strength. 

And  finally,  Mr.  Chairman.  I  want  to  tell  you  it  has  been  a  blow  to  workers 
to  find  that  here  in  our  great  Capital,  where  the  represenratives  of  the  people 
are  supposed  to  uphold  the  Constitution  and  work  for  the  interests  and  equal 
rights  of  all  citizens,  that  even  here  tbere  is  discrimination  and  those  who  have 
njoney  and  power  are  favored.  What  kind  of  freedom  of  speech  are  you  uphold- 
ing when  spokesmen  for  workers  are  limited  to  2  minutes  times  before  the  com- 
mittee and  the  committee  takes  hours  to  talk  about  freedom  of  speech  for  em- 
ployers? It  is  incidents  like  thise  which  make  working  people  wonder  where 
our  freedom  and  democracy  is.  Workers  of  all  races  and  nationalities  have  been 
good  enough  to  help  build  America.  We  have  been  good  enough  to  carry  the 
load  of  freeing  our  Nation  and  keeping  it  free  at  the  sacrifice  of  our  lives.  We 
have  been  good  enough  to  change  it  from  a  wilderness  to  the  most  highly  devel-  • 
oped  Nation  in  the  world  with  our  brains  and  skill  and  muscles.  Most  of  the 
fruits  of  our  labor  are  now  enjoyed  and  controlled  by  others,  it  is  true,  but  I  still 
think  the  representatives  of  the  workers  are  entitled  to  a  little  better  share  of 
this  committee's  time  than  2  minutes. 

I  thank  you. 


Statement  of  Allan  A.  Tepper,  MembePv  of  the  Massachusetts  Bab 

I.  Introduction 

The  writer  of  this  brief  is  a  practicing  attorney  in  Boston,  Mass.,  and  has  had 
wide  experience  in  the  field  of  labor  law  and  labor  relations.  His  practice  lies 
almost  wholly  in  the  field  of  labor  law  and  labor  relations  in  which  field  he  is 
presently  actively  engaged  on  behalf  of  clients  in  various  sections  of  the  New 
England  States.  The  writer,  in  addition  to  his  8  years  of  private  practice,  served 
for  a  total  of  approximately  5  years  in  several  agencies  of  the  Federal  Govern- 
ment. During  such  Federal  service  the  writer  was  successively  an  attorney  with 
the  United  States  Department  of  Labor,  New  England  regional  attorney  of  the 
Federal  Security  Agency,  and  New  England  regional  attorney  of  the 
National  War  Labor  Board.  In  addition  to  carrying  on  an  active  practice  in  the 
labor  field,  the  writer  is  a  lecturer  on  labor  law  at  the  Labor  Relations  Institute 
conducted  by  the  School  of  Business  of  Northeastern  University  at  Boston,  Mass. 

The  writer  is  labor  relations  counselor  to  the  granite  quarries  and  granite  manu- 
facturers of  Vermont  and,  in  that  capacity,  is  retained  to  negotiate  labor  contracts 
on  behalf  of  5  Vermont  companies  engaged  in  quarrying  granite  and  approximately 
70  Vermont  companies  engaged  in  the  manufacture  of  granite  memorials  and 
monuments.  In  addition  to  being  retained  on  a  broad  basis  by  the  Vermont 
granite  industry,  the  writer  is  presently  acting  on  a  more  limited  basis  as  repre- 
sentative in  labor  relations  for  numerous  other  gi'anit  manufacturing  employers 
in  Rhode  Island,  Connecticut,  Maine,  New  Hampshire,  Massachusetts,  and 
Pennsylvania. 

On  March  4,  1947,  the  writer  requested  leave  to  appear  before  the  Senate  Labor 
Committee  for  the  purpose  of  giving  information  relative  to  labor  legislation 
now  under  consideration  by  the  Congress.  Under  date  of  March  6,  1947,  the 
writer  was  advised  that  hearings  would  terminate  on  March  8,  1947,  but  was 
requested  to  submit  a  brief. 

II.  The  Obligation  To  Bargain  in  Good  Faith 

Section  8  (5)  of  the  National  Labor  Relations  Act  (sometimes  hereinafter 
referred  to  as  the  "act")  makes  it  an  unfair  labor  practice  for  an  employer  to 
refuse  to  bargain  collectively  with  the  representative  chosen  by  his  employees. 
While  the  Supreme  Court  of  the  United  States  has  held  that  the  act  does  not 
compel  parties  to  reach  an  agreement,  the  act  has  nevertheless  been  interpreted 
consistently  to  require  that  the  employer  bargain  in  good  faith  with  the  designated 
representative  of  his  employees;  that  the  employer  bargain  in  good  faith  with  at 
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least  an  honest  view  to  reaching  an  agreement  with  the  union  representing  the 
employees. 

The  National  Labor  Relations  Act  places  no  like  or  comparable  obligation  on 
labor  organizations  and  unions.  Many  people  who  suggest  that  unions  should 
also  he  obliged  to  bargain  in  good  faith  do  not  themselves  realize  the  full  extent 
of  the  reality  of  this  vacuum  in  the  law.  That  the  failure  to  place  the  obligation 
equally  on  labor  organizations  as  well  as  on  employers  to  bargain  in  good  faith 
can  b3  and  is  an  extremely  important  obstacle  to  the  achievement  of  industrial 
peace  and  to  the  advancement  of  collective  bargaining  becomes  vividly  apparent 
by  practical  illustrations. 

Wages  and  hours  of  work  are  undoubtedly  among  the  most  important  subject 
matters  of  all  collective  bargaining.  The  writer  finds  no  quarrel  with  a  trade 
union's  efforts  to  increase  wages  or  to  lessen  hours.  But  the  writer  is  convinced 
that  collective  bai gaining  is  not  properly  practiced  or  served  where  a  trade  union, 
by  whatever  technique  or  device,  refuses  to  bargain  in  good  faith  in  the  matters 
of  wages  and  hours. 

The  employees  of  the  granite  industry  are  highly  organized,  and  in  mo«t  granite 
manufacturing  areas  the  closed  shop  is  found  on  an  area-wide  basis.  All  of  the 
skiled  granite  workers  in  such  centers  are  represented  by  the  Granite  Cutters' 
International  Association,  an  affiliate  of  the  American  Federation  of  Labor. 

The  constitution  of  the  Granite  Cutters'  International  Association  (hereinafter 
referred  to  as  the  GCIA)  has  for  several  years  provided,  in  seen  ion  20U  thereof, 
that: 

"Hours  of  labor  for  members  of  this  Association  shall  not  exceed  8  hours  per 
day  for  the  first  5  days  of  the  week,  full  holiday  on  Saturday     *     *     *" 1 

That  same  constitution  provides  in  section  41  thereof  that  no  harter  shall  be 
issued  by  the  GCIA  "to  any  branch  whose  working  day  is  more  than  8  hours," 
and  the  International  Executive  Council  of  the  GCIA  is  "authorized  to  withdraw 
the  charter  of  any  branch  which  may  violate  this  section  or  for  the  willful  and 
persistent  violation  of  any  other  section." 

In  1940,  the  Granite  Cutters'  constitution  was  amended,  effective  as  of  Decem- 
ber 9, 1946,  so  that  section  200  thereof,  as  amended,  now  reads  in  part,  as  follows : 

"Hours  of  labor  for  members  of  this  association  shall  not  exceed  7  hours  per 
day  for  the  first  5  days  of  the  week,  full  holiday  on  Saturday.  All  new  agree- 
ments entered  into  after  January  1,  1947,  shall  contain  a  proper  minimum  wage 
rate  of  $11  per  day.     *     *     *" 

Here,  then  is  a  case  where  a  :abor  organization  by  the  unilateral  action  of 
amending  the  union's  constitution  establishes  or  seeks  to  establish  both  the 
minimum  wage  and  the  hours  of  work  prior  to  any  collective  bargaining  on  those 
matters. 

While  it  is  true  that  the  constitution  of  the  union  cannot  and  does  not  legally 
bind  the  employers,  the  fact  is  inescapable  that  the  union  by  such  constitutional 
technique  is,  in  actual  substance,  foreclosing  effective  and  real  collective  bar- 
gaining. Were  an  employer  or  a  group  of  employers  to  adopt  a  similar  technique, 
and  announce,  prior  to  the  commencement  of  collective  bargaining,  the  posi- 
tions from  which  they  would  not  yield,  the  employers  would,  in  all  likelihood, 
be  found  by  the  National  Labor  Relations  Board  to  have  been  guilty  of  a  refusal 
to  bargain  collectively  within  the  meaning  of  the  prohibition  contained  in  section 
8  (5)  of  the  National  Labor  Relations  Act. 

In  the  various  granite-manufacturing  centers  located  in  New  England,  New 
York,  New  Jersey,  and  Pennsylvania,  contracts  between  employers  and  the 
Granite  Cutters'  International  Association  expire  either  on  April  1  or  on  May  1. 
The  GCIA  demands  a  reduction  of  the  workday  from  the  presently  uniform  8-hour 
day  to  a  7-hour  workday,  while  at  the  same  time  asking  in  most  cases  for  a  higher 
daily  minimum  rate  for  7  hours  than  is  now  paid  for  an  8-hour  workdayv 

In  the  matter  of  the  hours  of  work  in  the  regular  workday,  the  GCIA  takes 
the  position  that  its  constitution  now  binds  it  to  agree  to  a  workday  not  in 
excess  of  7  hours.  This  position  is  taken  by  the  union  notwithstanding  the  fact 
that  the  granite-manufacturing  employers  have  strong  and  cogent  reasons  for 
feeling  that  the  industry  will  be  dealt  a  damaging  blow  if  forced  to  go  on  a 
reduced  workday  at  this  time. 

During  the  period  of  active  hostilities  in  World  War  II,  the  granite  manu- 
facturers in  Vermont  and  in  other  centers,  by  agreement  with  the  union  (GCIA), 
worked  the  employees  4  hours  on  Saturday  forenoon,  thus  making  for  a  44-hour 

1  See  constitution  of  the  Granite  Cutters'  Internationa)  Association,  January  1,  1941. 
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workweek.  While  the  supplemental  agreement  under  which  this  arrangement 
was  carried  out  provided  that  it  was  to  he  in  effect  for  the  duration  of  the  war 
and  6  months  thereafter,  the  union,  some  time  ago,  unilaterally  terminated  this 
practice  for  its  employees  working  on  Saturday  forenoons.  That  reduction  from 
a  44-hour  workweek  to  a  40-hour  workweek  effected  a  reduction  of  approximately 
9  percent  in  the  productive  capacities  of  the  plants.  The  proposed  reduction  of 
the  workday  from  8  hours  to  7  hours  would  result  in  a  further  reduction  of  12 % 
percent  in  the  productive  capacity  of  these  granite-manufacturing  plants.  Such 
a  reduction,  when  added  to  the  previous  9-percent  reduction  in  operating  hours 
would  mean  a  total  reduction  of  21  y2  percent  as  compared  to  the  operating  hours 
which  prevailed  in  the  industry  during  the  period  of  active  fighting  in  World 
War  II.  This  further  demand  for  a  reduction  in  hours  and  in  production  is 
made  at  a  time  when  substantially  all  of  the  factors  characterizing  the  industry 
during  the  war  years  remain  unchanged,  and  at  a  time  when  the  need  for  pro- 
duction and  a  fulfillment  of  accumulated  orders  is  substantially  the  same  as  it 
was  in  the  active  war  period.  Without  laboring  the  Senate  committee  with  the 
details  of  the  employers'  arguments  in  the  matter  of  this  issue  of  tin1  workday, 
it  is  pointed  out  that  this  amendment  to  the  union's  constitution  ami  the  demand 
for  a  reduction  to  a  7-hour  day  comes  at  a  time  when  (as  has  been  the  case  for 
several  years)  the  supply  of  skilled  granite  workers  is  admittedly  extremely 
short,  and  at  a  time  when  national  policy  seeks  to  encourage  full  production 
as  a  sound  move  in  the  direction  of  stabilizing  the  Nation's  economy  and  main- 
taining purchasing  power  at  a  healthy  level.  In  such  circumstances  the  tech- 
nique adopted  by  the  GCIA  in  amending  its  constitution  so  as  to  fix  conditions 
of  wages  and  hours  under  which  it  will  permit  its  members  to  work,  creates  a 
serious  impediment  to  the  effective  and  fair  functioning  of  the  collective-bargain- 
ing process. 

Nor  is  this  serious  situation  alleviated  or  justified  on  the  basis  of  the  fact 
that  the  1941  edition  of  the  GCIA  constitution  had  a  similar  provision  under 
which  the  union  would  not  permit  its  branches2  to  contract  for  a  workday  in 
excess  of  S  hours. 

The  rights  of  individuals  and  the  rights  of  business  and  employers  are  often 
altered,  expanded,  or  restricted  by  legislation  deemed  to  be  in  the  public  interest. 
Indeed,  the  National  Labor  Relations  Act  itself  bears  strong  witness  to  this 
democratic  process.  That  act  established  certain  substantial  rights  of  workers, 
and,  at  the  same  time,  imposed  definite  and  substantial  obligations  and  restric- 
tions on  employers.  It  seems  superfluous  to  state  that  practices  followed  for 
many  years  by  an  employer,  but  which  ran  counter  to  the  provisions  of  the  act, 
had  to  yield  to  the  paramount  provisions  of  statute  law.  And  yet  the  obvious 
must  sometimes  be  reasserted. 

It  is  a  widely  held  opinion  among  experts  that  the  so-called  Wagner  Act 
has  been  quite  successful  in  the  accomplishment  of  one  of  its  major  objectives, 
namely,  the  elimination  of  organizational  strikes — i.  e.,  strikes  for  recogni- 
tion. Many  of  these  same  experts,  however,  are  of  the  opinion  that  the  act 
has  not.  accomplished  its  major  objective,  namely,  the  encouragement  and  devel- 
opment of  collective  bargaining,  or,  at  least,  that  the  act  has  fallen  far  short  of 
the  expectations  in  that  direction.  The  writer  submits  that  some  considerable 
measure  of  responsibility  for  this  shortcoming  rests  with  organized  labor,  as 
illustrated  in  the  situation  created  by  the  Granite  Cutters'  International  Asso- 
ciation. 

In  connection  with  this  same  problem,  consideration  might  be  given  to  another 
illustration.  While  the  contract  between  the  so-called  basic  steel  industry  and 
the  United  Steelworkers  of  America,  CIO,  were  recently  extended  for  a  few 
months,  the  same  steelworkers'  union  has  been  faced  with  the  expiration  dates 
of  countless  contracts  held  by  it  with  steel-processing  and  steel-fabricating 
plants.  These  fabricating  plants  may  be  producing  an  infinite  variety  of  prod- 
ucts in  which  steel  is  an  important  material.  These  fabricating  and  processing 
plants  may  in  some  cases  have  thousands  of  employees,  while  in  other  cases 
a  plant  having  contract  relations  with  the  United  Steelworkers  of  America  may 
have  but  50  or  less  employees. 

In  recent  months  there  has  been  an  obvious  tendency  on  the  part  of  the 
steelworkers'  union  to  use  the  outcome  of  its  negotiations  in  the  basic  steel 
industry  as  a  yardstick  to  be  applied  without  distinction  to  all  of  the  lower 

3  What  are  otherwise  kuown  as  locals  in  most  international  and  national  unions  are 
described  as  branches  in  the  GCIA. 
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levels  of  fabricating  and  production  plants.  Such  a  technique  was  clearly  indi- 
cated when,  early  in  194t>,  the  basic  steel  industry  and  United  Steelworkers 
settled  their  wage  negotiations  by  an  increase  of  18V1>  cents  an  hour.  The  steel- 
workers  then  proceeded  on  the  basis  that  this  increase  should  apply  to  all  lower 
levels  pf  production;  that  is,  to  steel-fabrieating  and  steel-processing  companies. 
The  union's  position,  of  course,  disregarded  the  special  facts  which  might  pre- 
vail in  any  given  fabricating  plant  in  a  given  locality.  The  situation  assumed 
such  distorted  proportions  that  President  Truman  at  that  time  was  led  to  make 
a  public  statement  to  the  effect  that  the  18'/_»-cent  increase,  while  found  appro- 
priate in  the  basic  steel  industry,  was  not  to  be  considered  as  being  automatically 
applicable  t,o  fabricators  and  processors  of  steel  products.  The  President  ex- 
pressly stated  that  wage  issues  on  the  lower  production  levels  would  have  to 
be  worked  out  between  the  parties,  taking  into  account  all  pertinent  local  and 
plant  factors. 

And  yet  today,  during  the  period  of  the  extension  of  the  contract  in  the  basic 
steel  industry,  the  United  Steelworkers  are  taking  a  similar  attitude.  While 
the  union  has  begun  negotiations  in  many  plants,  there  has  been  a  noticeable 
tendency  to  delay  and  postpone  until  such  time  as  a  new  agreement  is  reached 
in  the  basic  steel  industry.  Again,  the  purpose  is  to  take  the  basic  steel  industry's 
agreement  and,  whether  relevant  or  not,  use  it  as  a  yardstick  for  bargaining  with 
fabricating  and  processing  plants. 

The  technique  of  the  steelworkers'  union  is  not  as  complete  or  as  clear-cut 
an  illustration  as  that  presented  by  the  technique  followed  by  the  Granite  Cutter's 
International  Association  in  amending  its  constitution  in  such  a  way  as  to  prac- 
tically foreclose  the  possibility  of  bargaining  collectively,  but  the  writer  sub- 
mits that  the  problem  is  crystallized  and  further  dangerous  tendencies  are 
pointed  up. 

III.  Conclusion 

The  writer  submits  that  the  democratic  process  is  best  served  only  when,  in 
its  functioning,  advantage  is  taken  of  continuing  experience.  This  brief  does 
not  seek  to  eliminate  any  of  the  sound  advances  which  may  have  been  effected 
by  the  National  Labor  Relations  Act.  It  is  intended,  however,  within  the  limited 
area  of  its  discussion,  to  urge  that  experience  in  the  operation  of  the  National 
Labor  Relations  Act  appears  to  dictate  the  necessity  of  some  changes  in  the 
provisions  of  that  act.  While  there  are  other  amendments  which,  in  the  writer's 
opinion,  are  warranted  in  the  labor  policy  of  the  Federal  Government,  he  is 
limiting  himself  in  this  brief  to  urging  amendment  of  the  Wagner  Act  so  as  to 
expressly  require  labor  organizations  to  bargain  collectively  and  to  bargain  in 
good  faith.  Such  an  amendment,  while  it  might  recognize  the  right  of  a  union  to 
express  its  ultimate  aims  in  its  constitution,  would  do  well  to  prohibit  a  labor 
organization  from  writing  such  aims  into  its  constitution  in  a  manner  which 
precludes  or  tends  to  prevent  fair  bargaining  on  issues  of  wages  and  hours  and 
such  other  matters  as  have  been  historically  recognized  as  basic  matters  to  be 
settled  by  collective  hargaining.  Just  as  an  employer  who  fails  to  bargain 
collectively  is  penalized  under  the  National  Labor  Relations  Act,  so,  too,  must 
trade-unions  be  subjected  to  an  appropriate  penalty  where  the  union  is  guilty  of 
a  refusal  to  bargain  collectively.  Such  an  amendment  to  the  National  Labor 
Relations  Act  is  urged,  not  merely  for  an  achievement  of  a  theoretical  equaliza- 
tion of  rights  of  management  and  labor,  but  because  of  the  writer's  sincere  con- 
viction that  the  suggested  amendment  would  eliminate  serious  obstacles  to 
collective  bargaining,  and  by  so  doing  would  promote  collective  bargaining  and 
contribute  to  industrial  peace. 

Respectfully  submitted. 

Allan  A.  Teppee, 
Attorney  at  Law,  Boston  8,  Mass. 


Statement  of  R.  J.  Thomas,  Vice  President,  United  Automoiule.  Aircraft,  and 
Agricultural  Implement  Workers  of  America,  CIO 

My  name  is  R.  J.  Thomas  and  I  live  in  Detroit,  Mich. 

I  am  vice  president  of  the  United  Automobile,  Aircraft,  and  Agricultural  Imple- 
ment Workers  of  America,  affiliated  with  the  CIO,  and  of  the  Congress  of  Indus- 
trial Organizations.  From  1939  to  1946,  I  was  president  of  the  UAW-CIO.  I 
have  been  a  member  of  the  National  War  Labor  Board  and  of  many  other  Gov- 
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eminent  organizations  dealing  with  the  problem  of  labor-management  relations. 
In  addition,  I  was  a  delegate  to  the  President's  Labor-Management  Conference, 
held  in  the  city  of  Washington,  D.  C,  at  the  end  of  the  war. 

In  November  1946  I  was  designated  by  the  policy  committee  of  the  UAW-CIO 
to  take  personal  charge  of  the  Allis-Chalmers  strike.  It  is  with  the  background 
of  my  general  labor  experience  and  my  specific  experience  with  the  Allis-Chalmers 
strike  tbat  I  appear  before  your  committee  today  to  discuss  the  issues  involved 
in  that  strike  and  their  relation  to  pending  legislation. 

Part  I.  Relation  of  the  Allis-Chalmers  and  J.  I.  Case  Strikes  to  Pending 

Legislation 

The  United  States  stands  on  the  brink  of  one  of  the  most  serious  political  and 
economic  crises  in  its  history. 

Never  before  in  our  history  have  the  powerful  aggregations  of  wealth  held  such 
'  a  strangle  hold  on  the  Nation's  economy.  Recently,  the  Smaller  War  Plants 
Corporation  reported  to  the  Special  Senate  Committee  To  Study  the  Problems 
of  American  Small  Business  the  full  extent  of  monopoly  control  of  our  economy. 
The  250  largest  corporations  in  this  country,  the  Smaller  War  Plants  Corporation 
pointed  out,  held  in  1945  nearly  67  percent  of  this  country's  total  usable  manu- 
facturing facilities;  they  held  97  percent  in  basic  iron  and  steel;  89  percent  in 
shipbuilding;  78  percent  in  aircraft;  77  percent  in  fabricated  metal  products; 
58  percent  in  nonferrous  metals ;  and  52  percent  in  basic  chemicals.  And  the 
vast  majority  of  these  powerful  monopolies  are  controlled  directly  by  only  eight 
giant  interest  groups — Morgan,  Kuhn-Loeb,  Du  Pont,  Mellon,  Rockefeller,  and  the 
Boston,  Chicago,  and  Cleveland  groups.1 

It  is  this  fact  of  tremendous  industrial  concentration  and  the  fact  that  this 
concentration  has  been  accompanied  by  vast  amounts  of  political  and  economic 
power  never  before  held  by  any  group  in  the  United  States  that  create  for  the 
people  of  our  country  such  menacing  dangers.  It  was  the  handful  of  bankers 
nnd  industrialists  who  manipulate  this  country's  economy  who  led  the  fight  to 
depress  the  living  standards  of  the  American  people  and  destroy  national  economic 
policy  by  wiping  out  the  Government's  program  to  control  prices  and  living  costs. 

Now  this  same  group  of  monopolists,  in  the  name  of  antimonopoly,  seeks  fur- 
ther to  cut  the  living  standards  of  the  American  people  by  legislation  calculated 
to  hamper  and  destroy  labor  unions.  On  the  eve  of  the  greatest  profit  grab  in 
American  history,  with  corporate  taxes  substantially  reduced  and  with  prices 
at  record  high  levels,  the  monopolists  are  determined  once  and  for  all  to  reduce 
to  impotence  the  organizations  of  America's  workers.  They  want  to  weaken 
and  destroy  labor  so  that  they  will  not  have  to  disgorge  even  a  small  part  of  their 
profits;  so  that  they  will  not  be  forced  to  loosen  their  strangle  hold  on  the  Na- 
tion's purchasing  power ;  so  that  they  will  not  have  to  pay  wages  that  can  support 
a  decent  standard  of  living;  so  that  the  only  effective  force  in  the  Nation  against 
the  economic  and  political  program  of  the  monopolies  will  be  cut  to  pieces. 

These  are  the  real  objectives  of  the  monopolists:  To  so  weaken  labor  unions 
as  to  avoid  the  necessity  for  paying  decent  wages :  to  reduce  the  standard  of 
living  of  the  American  people.  But  these  real  objectives  are  concealed  by  a 
variety  of  smoke  screens.  "Break  up  the  labor  monopoly,"  the  monopolists  cry. 
They  raise  the  ouesticm  of  communism,  of  industry-wide  bargaining,  of  the 
closed  shop,  of  cooling-off  periods. 

Before  any  of  these  proposals  are  acted  unon.  they  should  be  tested  in  the 
crucihle  of  experience;  thev  should  be  ana'yzTl  with  a  view  toward  determining 
whether,  in  fact,  they  would,  as  their  proponents  assert,  result  in  the  elimination 
of  strikes  and  in  a  new  era  of  peaceful  industrial  relations. 

It  is  my  considered  judgment  that  the  legislation  now  pending  before  this  com- 
mittee wouM  not  have  the  results  imputed  to  it  by  its  sponsors.  I  have  reached 
that  decision  after  careful  consideration  of  the  proposed  legislation  in  relation 
with  the  Allis-C'mlmers  strike.  whi^h  is  now  +he  most  important  strike  in  the 
country,  and  the  J.  I.  Case  strike,  which  is  now  the  longest  strike  in  the 
country. 

THE   ALLIS-CHALMERS    AND    J.   I.    CASE    STRIKES 

It  is  of  the  utmost  significance  to  note  that  nowhere  in  the  statement  of  Mr. 
Harold  W.  Story,  vice  president  and  general  counsel  of  the  Allis-Chalmers  Co., 

1  Economic  Concentration  and  World  War  IT.  Renort  of  the  Smaller  War  Plants  Cor- 
poration to  t'li  Rneci-i'  Committee  To  Study  Problems  of  American  Small  Business,  U.  S. 
Senate,  Washington,  1945,  pp.  18,  43-44. 
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before  both  the  Semite  and  House  Labor  Committee  did  he  so  much  as  enumerate 
the  issues  involved  in  the  Allis-Chalmers  strike.  Instead,  Mr.  Story  attempted 
to  mislead  the  members  of  these  committees  and  the  American  people  into  be- 
lieving that  nothing  more  or  less  is  involved  in  the  Allis-Cnalmers  strike  than  the 
question  of  communism.  Mr.  Story  was  attempting  to  throw  up  a  smoke  screen 
behind  which  he  could  hide  his  own  and  his  company's  arrogant  refusal  to 
comply  with  recommendations  of  the  National  War  Labor  Board  and  his  own 
and  his  company's  failure  to  bargain  in  good  faith  with  their  employees. 

The  issues  involved  in  the  Allis-Chalmers  and  J.  I.  Case  strikes  are  pure  and 
simple  trade-union  issues.  The  allegation  of  Communist  inlluence  in  these  strikes 
is  no  more  or  less  related  to  these  issues  than  is  the  fact  that  important  officials 
of  the  Allis-Chalmers  Co.  have  occupied  leading  positions  in  the  America  First 
Committee,  which  has  been  repudiated  and  rejected  by  the  vast  majority  of  the 
American  people,  and  have  made  major  financial  contributions  to  that  organiza- 
tion. 

Ihe  Allis-Chalmers  workers,  members  of  local  248,  UAW-CIO,  have  been  forced 
out  on  strike — 

(1)  Because  their  management  has  stubbornly  refused  to  apply  certain 
recommendations  of  the  National  War  Labor  Board  to  raise  substandard 
wages  among  certain  classifications  of  employees. 

(2)  Their  management  has  stubbornly  refused  to  put  into  effect  a  War 
Labor  Board  recommendation  for  a  maintenance  of  membership  clause, 
which  had  been  in  the  contract  between  the  company  and  the  union  from 
1943  to  194G,  during  which  authorized  time  there  were  no  strikes  or  stop- 
pages whatever  at  the  company's  West  Allis  plant. 

(3)  Because  their  management  has  stubbornly  refused  to  grant  the  same 
lS^-eent  wage  increase  which  was  accepted  as  the  national  wage  increase 
pattern  more  than  a  year  ago. 

(4)  Because  their  management  now  seeks  to.  eliminate  from  the  contract 
certain  provisions  with  respect  to  grievance  procedure  and  the  umpire  sys- 
tem which  have  been  in  effect  since  1941  and  which  contributed  materially 
to  the  fact  that  from  1941  to  April  30,  1946,  there  were  no  work  stoppages 
at  the  company's  West  Allis  plant. 

The  J.  I.  Case  workers,  members  of  local  ISO,  UAW-CIO.  have  been  forced 
out  on  strike  simply  because  their  management,  like  the  Allis-Chalmers  man- 
agement, stubbornly  and  arrogantly  refuses  to  bargain  in  good  faith  with  their 
employees  and  seeks  to  impose  on  them  a  substandard  contract. 

In  both  these  strikes,  the  union,  at  the  request  of  the  United  States  Concilia- 
tion Service  has  compromised  its  original  demands  time  and  time  again. 

In  both  these  strikes,  the  union  has  offered  to  accept  the  contracts  of  any  of 
the  competitors  of  the  Allis-Chalmers  and  J.  I.  Case  companies. 

In  both  these  strikes,  the  union  has  offered  to  return  to  work  immediately  if 
the  company  would  agree  to  allow  all  disputed  issues  to  be  settled  by  arbitration, 
and  it  has  agreed  to  bind  itself  in  advance  to  the  results  of  arbitration,  whatever 
they  may  be. 

In  both  these  strikes,  the  union  has  offered  to  return  to  work  if  the  company 
would  agree  to  allow  all  disputed  issues  to  be  settled  through  Government  fact 
finding,  and  it  has  agreed  to  bind  itself  in  advance  to  the  results  of  such  faict 
finding. 

Both  the  Allis-Chalmers  and  J.  I.  Case  managements  have,  however,  flatly  re- 
jected these  proposals. 

By  rejecting  the  union's  original  proposals  and  by  offering,  in  return,  impos- 
sible and  substandard  conditions,  they  offered  their  employees  no  alternative  but 
to  strike. 

And  by  successively  rejecting  the  union's  compromise  proposals  and  its  offers 
to  return  to  work  pending  settlement  of  the  dispute  either  through  arbitration 
or  Government  fact  finding,  the  Allis-Chalmers  and  J.  I.  Case  managements  must 
bear  the  sole  responsibility  for  the  continuation  of  these  strikes. 

In  a  frantic  effort,  however,  to  escape  public  censure  for  their  arrogant,  arbi- 
trary, and  intransigent  attitude  with  respect  to  the  demands  of  their  employees 
and  with  respect  to  their  refusal  to  bargain  in  good  faith  with  their  employees, 
the  managements  of  the  Allis-Chalmers  and  J.  I.  Case  companies  have  attempted 
to  becloud  the  real  issues  involved  in  the  strike  by  throwing  up,  in  the  case  of 
the  Allis-Chalmers  workers,  the  smoke  screen  of  communism,  and  in  the  case  of 
the  J.  I.  Case  workers,  the  smoke  screen  of  dictatorship. 
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It  is  of  extreme  importance  to  note  that  both  of  these  strikes  are  in  the  agri- 
cultural-implement industry,  one  of  the  industries  in  the  United  States  which  is 
most  under  monopoly  domination.  The  report  of  the  Smaller  War  Plants  Corpora- 
tion indicates  the  full  extent  of  monopoly  control  over  the  agricultural-implement 
industry : 

"In  the  first  quarter  of  1945  production  in  tractor  plants  was  more  than  three 
and  a  half  times  the  average  quarterly  production  of  1939.  The  value  of  ship- 
ments in  the  first  quarter  of  1945  was  $231,000,000.  The  four  largest  companies 
(of  which  Allis-Chalmers  is  third  and  J.  I.  Case  is  fourth)  shipped  84  percent 
of  all  shipments  from  these  plants  in  this  period,  and  the  eight  largest  companies 
shipped  97  percent.  In  the  first  quarter  of  1945  the  value  of  total  production 
in  plants  making  agricultural  machinery  reached  $120,000,000  and  was  more  than 
three  times  the  production  in  the  average  quarter  of  1939.  The  largest  four 
companies  accounted  for  40  percent  of  all  the  shipments  in  the  first  quarter  of 
1945,  and  the  largest  eight  companies  accounted  for  50  percent."  2 

The  Corporation  further  pointed  out  that  in  1940  Allis-Chalmers  and  J.  I. 
Case — which  are  the  third  and  fourth  largest  agricultural-implement  companies 
in  the  country — together  accounted  for  nearly  17  percent  of  the  total  farm-equip- 
ment industry  sales.3 

During  the  war  both  of  these  companies  expanded  enormously  their  productive 
facilities,  facilities  which,  the  corporation  pointed  out,  "can  be  readily  shifted  to 
peacetime  production."  Allis-Chalmers  operated  a  total  of  $50,198,000  of  new. 
facilities  and  J.  I.  Case  operated  a  total  of  $5,587,000  of  new  facilities.4 

The  economic  power  of  Allis-Chalmers  is  felt  in  far  more  than  the  agricultural- 
implement  industry.  It  is  one  of  the  four  largest  companies  in  the  construction- 
machinery  industry — which  accounted  for  19  percent  of  all  shipments  in  the 
industry  in  the  first  quarter  of  1945 — and  one  of  the  four  largest  companies  in 
the  track-laying  tractor  industry.5 

Allis-Chalmers  is  the  third  largest  nonelectrical  machinery  company  in  the 
country,  having  increased  the  value  of  its  total  usable  facilities  during  the  period 
1939-45  from  $54,063,000  to  $104,261,000.  It  is  the  thirteenth  largest  company 
in  the  whole  fabricated-metal-products  industry,  and  it  is  now  the  eighty-seventh 
largest  manufacturing  company  in  the  entire  economy."  In  1939,  incidentally, 
Allis-Chalmers  was  the  one  hundred  and  fifty-third  largest  company.' 

It  is  for  the  purpose  of  concealing  their  own  monopoly  position  in  the  Nation's 
economy  that  the  Allis-Chalmers  and  J.  I.  Case  Cos.  raise  the  cry  of  "monopoly" 
against  labor.  But  no  amount  of  hypocrisy  and  deceit  can  serve  to  cover  up  the 
fact  that  it  is  the  Allis-Chalmers  and  J.  I.  Case  Cos.  which  are  the  monopolies 
in  this  situation  and  that,  representing  the  farm-equipment  monopoly,  they  have 
refused  to  grant  to  their  employees  conditions  which  were  granted  by  the  vast 
majority  of  American  industrialists  more  than  a  year  ago.  Instead,  they  have 
elected  to  become  the  spearhead  in  the  drive  against  labor. 

Part  II.  The  Atxis-Chalmers  Strike 

While  it  is  true  that  the  Allis-Chalmers  strike  began  formally  on  April  30, 
1946,  it  was  made  inevitable  by  the  fact  that  during  more  than  2  years  of  nego- 
tiations the  Allis-Chalmers  Co.  had  refused  to  apply  recommendations  of  the 
War  Labor  Board,  had  refused  in  any  way  to  meet  the  union's  requests,  had 
sought  to  eliminate  from  the  contract  certain  provisions  that  had  been  in  existence 
for  more  than  2  years,  and  had  refused  the  union's  offer  to  settle  the  dispute 
through  arbitration  or  fact  finding. 

THE    WAR   LABOR   BOARD 

On  April  15,  1944,  the  contract  between  the  Allis-Chalmers  Co.  and  local  248, 
UAW-CIO,  expired.  Thirty  days  prior  to  the  expiration  of  the  contract  the  union 
entered  into  negotiations  with  the  company  for  a  new  contract  and  for  wage 
increases.  .Since  no  agreement  could  be  reached,  the  dispute  was  certified  to 
the  War  Labor  Board. 


2  Ibid.,  p.  137. 

3  Ibid. 

4  Ibid.,  p.  138. 

6  Ibid.,  p.  139. 

8  IMd.,  pp.  123,  116,  348. 

7  Temporary  National  Economic  Committee,  Monograph  No.  29,  the  Distribution  of  Owner- 
ship in  200  Largest  Nonflnancial  Corporations,  1940,  p.  379. 
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In  September  1945  the  War  Labor  Board  banded  down  its  tirst  directive  order 
with  respect  to  vacation  pay.  The  Allis-Chalmers  Co.  never  complied  fully  with 
that  directive  order.  On  February  14,  1947,  while  testifying  before  the  Senate 
Committee  on  Labor  and  Public  Welfare,  Mr.  Story  admitted  in  reply  to  a  direct 
question  by  Senator  Ellender  that  the  company  had  applied  the  War  Labor 
Board's  directive  only  retroactively.8 

And  even  the  decision  of  the  company  to  apply  the  order  only  retroactively  came 
after  it  had  appealed  the  Regional  War  Labor  Board's  order  to  the  National  War 
Labor  Board,  which  fully  upheld  the  decision  of  the  regional  board. 

In  December  1945  the  War  Labor  Board  handed  down  its  recommendations  with 
respect  to  all  the  remaining  issues  in  dispute.9  The  recommendations  of  the  War 
Labor  Board  with  respect  to  maintenance  of  membership,  grievance  procedure, 
and  wages  are  of  particular  importance  in  this  connection,  for  it  was  the  refusal 
of  the  company  to  comply  with  the  Board's  recommendations  as  to  those  issues 
and  its  refusal  to  grant  the  national  wage  increase  pattern  of  18M>  cents  an  hour 
which  led  directly  to  the  strike. 

AS  TO  MAINTENANCE  OF  MEMBERSHIP 

On  April  2,  1945,  in  a  dispute  case  involving  four  Allis-Chalmers  plants,  the 
National  War  Labor  Board  ordered  the  inclusion  in  the  contract  between  the 
company  and  the  union  of  a  Marshall  Field  type  of  maintenance  of  membership 
clause.1?  Pursuant  to  the  instructions  of  the  Board,  the  company  and  Local  248r 
UAW-CIO,  in  their  contract  dated  May  28,  1943,  agreed  upon  the  following  clause  : 

"When  any  employee,  either  a  present  or  future  member  of  the  union,  indi- 
vidually and  voluntarily  certifies  in  writing  after  April  2,  1943  (the  date  of  the 
directive  order),  that  he  authorizes  union  dues  deductions  and  that  he  will  as  a 
condition  of  employment  maintain  his  membership  in  the  union  in  good  standing 
during  the  life  of  the  contract,  such  employee  shall  be  obligated  to  maintain  his 
membership  in  good  standing  during  the  life  of  the  contract  as  a  condition  of 
employment.  Upon  receipt  of  the  above  authorization,  the  company  agrees  to 
deduct  from  the  first  pay  of  each  month  the  union  dues  in  the  amount  of  $1  to  be 
paid  to  the  proper  union  officials."11 

During  the  period  of  time  in  which  this  clause  was  in  effect — and,  as  a  matter  of 
fact,  the  very  day  the  1941  strike  was  ended — there  were  no  strikes  or  work  stop- 
pages whatever  in  the  company's  West  Allis  plant. 

In  case  No.  111-9878-D,  decided  on  December  29,  1946,  the  War  Labor  Board 
for  the  second  time  considered  the  question  of  maintenance  of  membership  and 
for  the  second  time  recommended  that  such  a  clause  be  included  in  the  contract. 
After  serious  consideration  of  all  aspects  of  the  problem  and  after  full  and  com- 
plete investigation  of  company  charges  as  to  union  irresponsibility — charges, 
incidentally,  which  the  company  still  repeats — the  War  Labor  Board  concluded 
that  "the  panel  believes  that  the  record  of  the  union  under  the  1943  contract  shows 
that  the  union  has  measured  up  to  the  standards  which  the  Board  has  used  in 
granting  maintenance  of  membersip.  *  *  *  There  was  no  evidence  introduced 
that  the  union  is  undemocratic."12 

As  a  result  of  its  findings  that  local  248  is  a  democratic  union,  that  local  248 
is  a  responsible  union,  and  that  there  were  no  strikes  or  work  stoppages  whatever 
during  the  war.  the  Board  recommended  that  the  contract  include  a  standard 
maintenance  of  membership  and  check-off  clause. 

The  company,  however,  flatly  refuses  to  apply  the  recommendation  of  the  War 
maintenance  of  membership  clause  which  was  in  effect  from  May  28,  1943,  until 
Labor  Board  and  has  sought  consistently  to  eliminate  from  the  contract  the 
April  30,  1946.  the  day  the  strike  began. 

AS  TO   GRIEVANCE  PROCEDURE 

The  1943  contract  between  the  company  and  local  248  contained  a  provision 
which  has  been  in  effect  since  1937  and  which  stipulated  specifically  that  an 
aggrieved  employee  "may  request  bis  foreman  (or  assistant  foreman)  to  send 
for  the  committeeman  of  his  subdivision  or  a  steward  of  his  subdivision  for  the 


8  Milwaukee  Journal,  February  15,  1947,  p.  2. 

9  War  Labor  Board  Case  No.  111-9878-D,  December  29,  1945. 

10  War  Labor  Board  Case  No.  211,  April  2,  1943. 

11 1943  agreement  between  the  Allis-Chalmers  Manufacturing  Co.  and  local  248.  UAW-CIO, 
pp.  5-6. 

"War  Labor  Board  Case  No.  111-9878-D,  December  29,  1946. 
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purpose  (1)  of  discussing  his  grievance  with  him  prior  to  presentation  to  his 
foreman  (or  assistant  foremen)  and  (2)  of  presenting  the  grievance."13 

That  provision  of  the  1943  contract  was  made  even  more  specific  by  a  recom- 
mendation of  the  National  War  Labor  Board  that  "if  the  aggrieved  employee 
requests  the  assistance  of  the  steward  or  committeeman,  the  foreman  (or  assist- 
ant foreman)  shall  not  discuss  the  grievance  with  the  employee  until  the  employee 
has  discussed  it  with  his  union  representative."  u 

The  Board's  recommendation  to  so  modify  the  provisions  of  the  1943  contract 
was  based  upon  the  fact  that  frequently  foremen  talk  new  or  timid  employees  out 
of  legitimate  grievances  and  that  union  stewards,  after  careful  investigation  of 
the  facts  of  an  alleged  grievance,  can  determine  whether  or  not  a  worker  has 
a  legitimate  grievance. 

The  company,  however,  has  not  only  refused  to  accept  the  recommendations  of 
the  War  Labor  Board  but  has,  in  addition,  proposed  contract  modifications  which 
would  make  it  illegal  for  an  aggrieved  employee  even  to  discuss  his  grievance 
with  a  union  steward  during  working  hours  and  which  would  deprive  the  union 
of  rights  which  it  has  had  since  May  2S,  1943.  Whether  or  not  the  grievance 
procedure  which  has  been  in  effect  since  1943 — and  which  the  company  now  seeks 
to  destroy — has  been  of  benefit  to  both  the  company  and  the  union  cannot  possi- 
bly be  doubted ;  for  under  that  method  of  handling  grievances  there  were  no 
strikes  or  work  stoppages.  The  sole  purpose  behind  the  company's  proposal  to 
change  that  procedure,  therefore,  is  its  determination  to  restrict  and  cripple 
the  rights  of  the  union  ;  its  proposal  is  not  calculated  to  provide  a  sane  and 
sensible  method  for  the  equitable  adjustment  of  grievances. 

AS   TO  WAGES 

It  is  a  matter  of  extreme  importance  to  note  that  the  recommendations  of  the 
War  Labor  Board  with  respect  to  wages  were  made  prior  to  the  establishment 
of  the  national  18%-cent  wage  increase  pattern.  The  recommendations  of  the 
Board  for  wage  increases  were  not  based  at  all  on  considerations  of  cost  of  living 
or  loss  of  takediome  pay — as  was  t lie  case  with  the  national  18%  cents  wage 
increase  pattern — but  solely  on  the  basis  of  the  fact  that  wage  inequalities  existed 
which  unjustly  penalized  certain  groups  cf  Allis-Chalmers  workers. 

Specifically,  the  War  Labor  Board  stated  : 

"Die  makers  at  the  present  time  are  paid  in  accordance  with  a  range  which  is 
broken  down  in  leader,  A,  B,  C.  and  D  skills.  The  money  range  is  $1.09  to 
$1.32.  In  comparison,  the  Milwaukee  stabilized  ranges  for  tool  and  die  makers 
is  $1.25  to  $1.55.  Therefore  it  will  be  recommended  that  all  die  makers  receive 
an  increase  of  19.5  cents  (the  difference  between  the  midpoint  of  the  stabilized 
range  of  $1.25  to  $1.55  and  the  midpoint  of  the  present  range  of  $1.09  to  $1.32), 
and  that  the  company  establish  a  rate  range  of  $1.25  to  $1.55  for  its  die  makers. 
In  accordance  with  Board  policy  it  will  also  be  recommended  that  all  other  tool- 
room employees  receive  a  similar  increase  and  that  the  minimums  and  maxi- 
mums of  their  respective  ranges  shall  be  increased  by  the  same  amount."  1D 

In  addition,  the  Board  conceded  the  existence  of  still  other  wage  inequali- 
ties and  recommended  further  negotiations  between  the  company  and  the  union 
for  their  elimination. 

From  the  date  of  the  issuance  of  the  Board's  recommendation  until  the  pres- 
ent time,  however,  the  company  stubbornly  and  arrogantly  refuses  to  apply  that 
recommendation  for  the  elimination  of  wage  inequalities  or  to  meet  the  standard 
national  wage  increase  pattern  to  18%  cents. 

As  a  so-called  counterproposal  to  the  union's  request  that  the  company  apply 
the  wage  recommendations  of  the  War  Labor  Board  and  that  it  grant  the  na- 
tional 18%-cent  wage  increase  pattern,  the  company  offers  a  total  of  only  13% 
cents. 

On  the  record  established  in  this  case,  the  company,  by  its  refusal  to  comply 
with  the  recommendations  of  the  War  Labor  Board,  stands  guilty  of  having  re- 
fused to  abide  by  the  established  labor  policy  of  the  Federal  Government. 

WAGE    AND    CONTRACT    NEGOTIATIONS 

Following  the  issuance  of  the  recommendations  of  the  War  Labor  Board  on 
December  29,  1945,  the  union  opened  new  discussions  with  the  company  on  Jan- 

13 1943  agreement,  p.  21. 

14  War  Labor  Board  Case  No.  111-9878-D,  December  29,  1946. 

w  War  Labor  Board  case  No.  111-9878-D,  December  29,  1946. 
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uary  25,  1946.  In  the  interest  of  a  speedy  settlement  of  the  dispute,  the  union 
asked  of  the  company  only  that  it  apply  the  recommendations  of  the  War  Labor 
Board  and  that  it  agree  to  a  general  wage  increase  in  line  with  that  being 
given  throughout  American  industry. 

But  the  Allis-Chalmers  Co.  still  refused  to  grant  even  a  single  request  of  the 
union  or  apply  a  single  recommendation  of  the  War  Labor  Board.  In  effect, 
the  arrogance  of  the  company  placed  negotiations  at  exactly  the  same  point 
where  they  were  on  March  15,  1044,  the  date  the  negotiations  first  began.  As 
a  matter  of  fact,  the  company  insisted  on  contractual  provisions  that  would  de- 
stroy, in  the  case  of  maintenance  of  membership,  rights  the  union  has  had  for 
more  than  3  years,  and  in  the  case  of  grievance  procedure,  rights  that  the  union 
has  had  for  9  years.     Briefly,  the  company — 

Refused  to  apply  the  War  Labor  Board's  recommendation  for  wage  increases ; 

Refused  to  meet  the  national  general  wage  increase  pattern  of  lS1/^  cents; 

Insisted  upon  eliminating  the  maintenance-of-membership  provision  from  the 
contract ; 

Insisted  on  placing  restrictions  on  the  grievance  procedure  which  had  operated 
so  successfully. 

Still,  in  an  effort  to  settle  the  dispute  without  the  necessity  of  striking,  the  union 
requested  that  the  United  States  Conciliation  Service  be  called  into  the  negotia- 
tions. Meetings  were  held  with  the  company  for  an  additional  28  days.  On 
April  22,  1946,  8  days  before  the  strike  began,  when  it  became  apparent  that 
the  company  would  not  yield  on  so  much  as  a  single  issue,  the  union  agreed  to 
the  recommendation  of  the  United  States  Conciliator  Walter  Munroe  that  all 
disputed  issues  be  settled  by  arbitration.  That  proposal,  too,  was  rejected  by 
the  company,  and  the  union  had  no  alternative  but  to  strike.  A  secret  strike 
vote  was  held  on  April  29,  1945,  in  which  the  Allis-(  halmers  workers  voted  8,091 
to  251  in  favor  of  striking,  and  the  strike  began  on  April  SO. 

During  the  course  of  the  negotiations  and  the  strike,  the  union  on  more  than 
one  occasion  compromised  its  original  demands.  Its  public  position  is  that  it 
will  settle  the  strike  on  the  basis  of  agreement  by  the  company  to — 

(1)  Extend  the  1943  contract — under  which  there  were  no  strikes — with 
no  changes  whatever, 

(2)  Increase  wages  by  18M>  cents  an  hour — the  national  wage  pattern  that 
was  accepted  by  the  vast  majority  of  the  Nation's  employers  more  than  a 
year  ago — with  an  additional  increase  of  6%  cents  an  hour  to  correct  sub- 
standard wages. 

(3)  Make  such  group  wage  adjustments  as  were  recommended  by  the  War 
Labor  Board.  In  other  words,  local  248.  UAW-CIO,  is  asking  for  no  changes 
whatever  in  the  contract  with  the  Allis-Chalmers  Co. 

On  the  contrary,  it  is  the  company  which  seeks  to  destroy  a  contract  which 
was  tried  and  tested  in  3  years  of  labor-management  relations  and  which  proved 
so  satisfactory  to  both  parties  that  as  long  as  it  was  in  effect  not  a  single  work 
stoppage  or  strike  took  place.  The  Allis-Chalmers  Co.  has  rejected  the  terms 
upon  which  the  union  has  been  willing  to  settle  the  strike.  At  the  price  of  a  long 
and  costly  strike  which  has  deprived  the  farmers  of  this  Nation  of  badly  needed 
equipment,  the  company  has  insisted  on — 

(1)  Eliminating  the  maintenance-of-membership  provision  which  has  been 
in  the  contract  since  1943,  which  was  again  recommended  by  the  War  Labor 
Board,  and  which  resulted  in  the  establishment  of  improved  labor-manage- 
ment relations. 

(2)  Destroying  the  existing  grievance  and  impartial  umpire  system,  which 
has  been  in  the  contract  since  1943,  which  was  again  recommended  by  the 
War  Labor  Board,  and  which  established  such  a  satisfactory  procedure  for 
the  settlement  of  disputes  that  from  the  day  of  its  inception  until  April  30, 
1946,  there  were  no  strikes. 

(3)  Offering  only  a  13%  cent  general  increase — which  widens  the  already 
existing  wage  differential  between  Allis-Chalmers  and  its  competitors — but 
only  at  the  price  of  the  union  accepting  an  inferior  contract. 

In  other  words,  it  is  the  Allis-Chalmers  Co.,  not  the  union  which  seeks  to 
make  changes  in  the  contract.  In  addition  to  having  compromised  its  demands, 
the  union  both  before  and  during  the  strike  advanced  proposals  for  the  peaceful 
settlement  and  termination  of  the  dispute. 

On  April  22,  1946,  before  the  strike  began,  the  union  offered  to  remain  at  work 
if  the  company  would  agree  to  allow  all  disputed  issues  to  be  arbitrated.  This 
the  company  refused  to  do. 
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On  October  25,  1946,  the  union  offered  to  return  to  work  if  the  coiupauy  would 
agree  to  allow  the  dispute  to  be  settled  on  the  basis  of  Government  fact  finding, 
negotiations  as  to  the  conclusions  of  such  fact  finding,  and  arbitration  of  any 
unresolved  issues.     This  the  company  refused  to  do. 

On  December  20,  15)46,  the  union  again  offered  to  return  to  work  if  the  com- 
pany would  accept  arbitration  or  fact  finding  by  a  committee  appointed  by  the 
President  of  the  United  States.     This  the  company  refused  to  do. 

The  issues  of  the  Allis-Chalmers  strike  are  simple  and  they  are  clear,  and  no 
amount  of  company  or  yellow  newspaper  propaganda  can  corneal  them.  The 
unholy  alliance  of  the  Allis-Chalmers  Co.  and  the  Hearst  newspaper  of  Mil- 
waukee has  engaged  in  a  ceaseless  campaign  for  nearly  three  years — since  March 
15,  1944,  the  day  these  negotiations  first  began — to  make  it  appear  as  if  the  sole 
issue  involved  in  these  negotiations  and  in  the  strike  is  communism.  But  the 
record  is  clear,  the  record  speaks  for  itself,  and  the  record  shows  that  the  sole 
issue  in  the  strike  is  the  arrogant  determination  of  the  Allis-Chalmers  Co.  to 
change  the  already  existing  contract  and  to  force  upon  its  employees  a  substand- 
ard wage  proposal  and  an  inferior  contract.  The  union  has  in  years  past  made 
for  itself  a  record — as  the  War  Labor  Board  admitted — of  acknowledged  respon- 
sibility ;  and  it  has  in  the  present  case  acquitted  itself  with  full  recognition  as 
to  its  responsibilities  to  its  members,  to  the  community,  and  to  the  American 
people  as  a  whole.  For  2  years,  1  month,  and  15  days,  its  members  remained  on 
the  job  despite  company  provocation  for  strikes  and  despite  the  refusal  of  the 
company  to  accede  to  the  recommendations  of  the  War  Labor  Board  and  to  their 
own  compromise  offers.  Even  then,  the  union  went  out  on  strike  only  after  the 
company  had  turned  down  an  offer  of  arbitration ;  and  it  has  been  forced  to 
remain  on  strike  simply  because  the  company  has  rejected  union  offers  to  return 
to  work  if  the  company  would  accept  arbitration  or  fact  finding. 

There  can  be  no  question  but  that  the  company  is  responsible  for  the  forcing  of 
this  strike  and  for  its  continuation. 

Past  III.  Antilabor  History  of  Allis-Chalmers  Manufacturing  Co. 

The  present  strike  at  the  Allis-Chalmers  Manufacturing  Co.  in  West  Allis, 
Wis.,  is  by  no  means  the  first  serious  labor  dispute  to  be  brought  about  by  the 
dictatorial,  antilabor  policies  of  the  company.  By  reason  of  its  long  record  of 
inflicting  sordid  working  conditions  and  disgracefully  low  wages  upon  its  em- 
ployees, it  is  now  known  as  the  worst  employer  in  Wisconsin. 

The  Allis-Chalmers  Manufacturing  Co.  was  formed  in  1901  by  a  merger  of  the 
Fraser  &  Chalmers  Co.  of  Chicago,  the  Edward  P.  Allis  Co.  of  Milwaukee,  the 
Gates  Iron  Works  of  Chicago  and  another  company  that  made  engines  and  special 
machines. 

Among  the  members  of  the  company's  first  board  of  directors  was  Judge 
Elbert  Gary.  As  chairman  of  the  board  of  directors  of  the  United  States  Steel 
Corp.  during  its  violent  labor-busting  days,  Judge  Gary  was  well  known  as  the 
leading  advocate  of  the  open-shop  policy.  His  stubborn  opposition  and  refusal 
to  recognize  organized  labor  was  carried  over  and  made  part  of  the  labor  policies 
of  the  Allis-Chalmers  Co. 

Another  early  official  of  the  company  instrumental  in  forming  the  company's 
labor  views  was  Gen.  Otto  H.  Falk,  first  president  and  former  board  chairman. 
Falk  served  as  a  colonel  in  the  Wisconsin  National  Guard  prior  to  the  turn  of 
the  century  when  guardsmen  killed  10  strikers  during  a  strike  at  the  rolling  mills 
in  Bay  View,  Wis. 

190.j    IRON   HOLDERS   STRIKE 

In  1905  the  iron  molders  at  the  Allis-Chalmers  Co.  formed  a  union  and  after 
unsuccessful  attempts  to  bargain  for  higher  wages,  struck  the  plant.  The  com- 
pany, not  satisfied  with  using  strong-arm  tactics  and  coercion  alone  in  order  to 
break  the  strike,  began  to  use  the  courts.  Management  appealed  to  the  court  for 
an  injunction,  which  was  granted. 

During  the  hearing  on  whether  or  not  the  injunction  should  be  granted  the 
judge  suggested  that  the  pickets  wear  badges  to  distinguish  them  from  other 
workers.  The  pickets,  in  compliance  with  the  judge's  suggestion,  began  to  wear 
badges. 

Shortly  afterward,  the  pickets  were  arrested  for  violation  of  the  injunctions 
which  forbade  coercion.  The  court  decisions  in  this  case  stated  "While  the  use 
of  these  buttons  were   suggested  by   the   court  when   granting   the   injunction 
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*  *  *  tiiey  have  much  increased  the  efficiency  and  pressure  of  coercion.  These 
buttons,  like  the  uniform  of  the  soldier,  are  emblems  of  a  mysterious  and  powerful 
organized  authority,  and  greatly  increased  the  potency  of  the  picket  line."  16 

Thus  for  the  first  time  the  company  found  that  labor  unions  could  be  smashed 
through  court  action.  This  injunction,  along  with  company-inspired  violence 
on  the  picket  line,  finally  broke  the  molders'  strike  in  its  second  year  and  the 
strikers  were  forced  back  into  the  plant  on  the  company's  terms. 

1946  A.  F.  OF  L.  MACHINISTS  STRIKE 

In  the  spring  of  1916  organized  A.  F.  of  L.  machinists  at  the  Allis-Chalmers 
plant  asked  for  a  reduction  of  the  10-hour  workday  to  8  hours,  and  a  reduction 
of  the  55-hour  workweek  to  48  hours — such  reduction  in  hours  to  be  made  without 
reduction  of  pay. 

Although  1916  was  a  war  year,  therefore  a  so-called  "good  pay  year,"  the  Allis- 
Chalmers  Co.  was  paying  crane  hitchers  only  17  cents  per  hour,  assemblers  20 
cents  per  hour  and  a  top  rate  of  22^  cents  per  hour  to  highly  skilled  tradesmen. 

The  machinists  struck  the  Allis-Chalmers  plant  ou  July  18,  1916,  after  the 
company  had  refused  to  so  much  as  even  consider  the  union's  demands 

The  next  day  Max  Babb,  then  president  of  the  company,  issued  a  call  for 
strikebreakers  to  take  over  the  machinists'  jobs.  He  announced  to  the  news- 
papers, "We  expect  to  continue  to  operate  and  we  will  fill  all  vacancies  as  soon 
as  possible."  I7 

After  his  strikebreaking  announcement  the  only  statements  issued  for  the 
company  for  the  duration  of  the  strike  were  made  by  W.  J.  Fairbairn,  secretary 
of  the  Milwaukee  chapter  of  the  notorious  Metal  Trades  Association.  Fair- 
bairn's  statements  merely  reiterated  over  and  over  again  that  the  company  would 
not  consider  either  the  union's  proposal  or  arbitration  because  both  infringed 
upon  the  rights  of  management. 

Other  A.  F.  of  L.  machinists  in  other  companies  in  Milwaukee  had  struck  at 
the  same  time  for  a  reduction  of  the  workweek.  As  the  strikes  spread,  the 
Metal  Trades  Association  assumed  full  leadership  of  the  strikebreaking  program 
of  most  of  Milwaukee's  manufacturers  and  because  of  the  very  effective  use  of 
blacklists,  the  strikers  gave  up  the  struggle  and  were  back  in  the  shops  by  the 
end  of  September. 

WORKS  COUNCIL    * 

After  the  company  successfully  smashed  the  machinists'  strike,  the  employees 
of  Allis-Chalmers  were  left  without  any  group  representing  their  interests.  Talk 
of  unionism  was  not  permitted  in  the  company  and  employees  heard  discussing 
even  the  possibility  of  a  union  were  immediately  discharged. 

Finally  in  1933,  the  A.  F.  of  L.  again  began  an  organizational  drive  at  the 
Allis-Chalmers  plant.  In  order  to  forestall  such  organization,  the  company 
formed  the  works  council.  This  employee  representation  plan  was  intended 
only  as  a  pacifist  measure  and  was  shorn  of  any  power  with  which  the  employees 
could  bargain. 

Members  of  management  were  appointed  as  chairman  and  secretary  of  the 
council.  The  fact-finding  committee  which  gave  recommendations  to  the  council 
had  on  it  five  voting  representatives  of  management.  The  company  paid  all  the 
expenses  of  the  council  but  paid  no  attention  to  even  its  mildest  recommendations. 

But  even  this  very  limited  representation  was  denied  the  great  majority  of 
the  Allis-Chalmers  workers,  for  the  company  inserted  into  the  works  council 
constitution  a  paragraph  stating  that  employee  representatives  could  be  chosen 
only  from  those  "whose  name  appears  upon  the  company's  pay  roll  continuously 
for  the  12  months  immediately  preceding  the  nomination,  who  is  21  years  of  age 
or  over,  and  who  is  an  American  citizen."  tTa 

During  the  more  than  2  years  of  its  existence,  the  works  council,  after  many 
meetings  and  long  arguments  presented  by  employee  representatives,  managed 
to  persuade  the  company  to  adopt  the  following  two  recommendations : 

(1)  to  install  wooden  toilet  seats  where  previously  all  such  seats  through- 
out the  plant  had  been  made  of  metal,  and 

(2)  To  install  candy-vending  machines  for  the  conveniences  of  employees. 

18  Leon  Goodelman,  Look  at  Labor,  p.  36. 

17  Milwaukee  Journal,  July  19,  1916,  p.  1. 

i7a  pt   2,  article  VI,  works  council  constitution. 
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The  works  council  was  finally  disbanded  when  the  Wisconsin  Legislature  passed 
a  bill  outlawing  company  unions.  Meanwhile  the  employees  of  Allis-Chalmers, 
finding  themselves  dissatisfied  with  craft  unionism  also,  organized  into  an 
A.  F.  of  L.  federal  union.  When  the  CIO  was  formed,  the  federal  union  voted 
to  become  Local  248,  UAW-CIO. 

LA   FOLLETTE   COMMITTEE  INVESTIGATION    AND  REPORT  ON   METAL  TRADES   ASSOCIATION 

Although  Harold  W.  Story,  vice  president  of  Allis-Chalmers,  says  that  the 
company  merely  paid  dues  to  the  vicious  Metal  Trades  Association  for  1933, 
1934,  and  1935,  'testimony  before  the  La  Follette  Committee  in  1937  proved  that 
the  company  was  well  aware  and  apparently  condoned  the  illegal  activities  of 
the  association. 

William  Watson,  former  vice  president  in  charge  of  production  at  Allis- 
Chalmers  served  on  the  executive  committee  of  the  Milwaukee  branch  of  the 
association  18  at  the  time  when  the  association  was  using  the  Pinkerton  Detective 
Agency  to  smash  labor  unions  and  strikes  in  Wisconsin. 

The' La  Follette  Committee  reported  "In  1925,  the  State  of  Wisconsin,  likewise 
passed  a  statute  aimed  at  the  regulation  of  detective  agencies.  The  statute 
requires  persons  engaged  in  the  occupation  of  private  detectives  to  be  licensed 
by  the  secretary  of  state.  In  this  case,  the  National  Metal  Trades  Association 
did  not  use  its  own  regular  labor  espionage  service  in  Wisconsin.  It  adopted  a 
roundabout  device  to  evade  the  purposes  of  the  act  by  securing  the  services  of 
Pinkerton's  National  Detective  Agency,  Inc.,  to  carry  on  this  work  *  *  *. 
The  vouchers  of  the  National  Metal  Trades  Association,  produced  on  the  last 
day  of  hearings,  disclosed  that  the  National  Metal  Trades  Association  had  em- 
ployed Pinkerton's  in  Milwaukee,  Wis.  Furthermore,  the  vouchers  showed  that 
the  association  was  reimbursed  for  this  service  by  its  Milwaukee  branch.  This 
Pinkerton  service  continued  through  1936."  " 

HISTORY  OF  RELATIONS  WITH  LOCAL  24  8,  UAW-CIO 

By  May  of  1939  more  than  90  percent  of  the  production  workers  at  Allis- 
Chalmers' were  members  of  Local  248,  UAW-CIO. 

After  bargaining  for  wages  and  union  security  without  success  Local  248  struck 
for  the  first  time  at  the  end  of  May  1939.  Because  of  public  pressure  the  company 
was  forced  to  negotiate  with  Local  248,  and  the  strike  was  settled  within  23  days. 

In  July  1939,  however,  Harold  W.  Story,  in  a  series  of  articles  in  Mill  and 
Factory  magaz'ne,  and  writing  as  the  vice  president  of  the  Allis  Chalmers  Co., 
presented  an  attack  upon  the  closed-shop  demands  of  labor  and  stressed  in  italics 
throughout  his  presentation  his  call  for  firmness  in  dealing  with  organized  labor. 

His  main  plaint  against  the  granting  of  the  closed  shcp  was  that  it  would  allow 
stewards  and  union  officers  to  do  a  more  thorough  job  in  handling  grievances  and 
other  legitimate  union  activities. 

Wrote  Mr.  Story :  "Experience  has  indicated  that  the  granting  of  a  closed-shop 
demand  *  *  *  merely  means  that  when  union  leaders  are  relieved  of  the  job 
of  maintaining  their  organization  they  have  more  time  to  work  on  new  and 
different  demands."  20 
Up  until  1941  the  company  used  a  very  subtle  tactic  of  union  busting.  It  delayed 
indefinitely  and  many  times  refused  flatly  to  discuss  or  settle  any  grievances 
raised  by  the  union.  This  situation  created  such  ill  feeling  among  its  employees 
that  production  was  hampered. 

The  company  also  refused  to  grant  its  employees  any  wage  increases,  although 
by  1941  it  was  already  going  into  its  high-profit  war  years. 

On  January  21,  1941,  after  the  great  majority  of  the  union's  membership  voted 
to  leave  the  plant  the  union  called  a  strike. 

Immediately  after  the  strike  was  called  the  company  raised  a  great  hue  and 
cry  and  said  the  union  was  sabotaging  preparation  for  national  defense.  Exactly 
who  was  sabotaging  national  defense  is  borne  out  by  the  fact  that  at  this  same 
time  Max  Babb,  president  of  the  company,  was  heading  the  Milwaukee  chapter 
of  the  America  First  Committee.21 

18  Hearings  before  subcommittee  of  Committee  on  Education  and  Labor,  U.  S.  Senate, 
75th  Cong.,  p.  1002. 

19  Report  of  the  Committee  on  Education  and  Labor,  U.  S.  Senate,  75th  Cong.,  p.  90-91. 

20  Mill  and  Factory,  August  1939,  p.  84. 

21  John  Roy  Carlson,  Under  Cover,  p.  244  ;  February  17,  1941,  Wisconsin  CIO  News,  p.  7. 
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During  the  strike  the  company  negotiators  accepted  a  Government  strike  settle- 
ment plan  in  Washington,  then  repudiated  it  after  returning  to  Milwaukee,  again 
proving  its  unwillingness  to  bargain  in  good  faith. 

Two  separate  back-to- work  movements  were  started.  *  *  *  Neither  was  suc- 
cessful except  in  the  promoting  of  violence,  in  which  many  workers  were  seriously 
injured  by  tear  gas  and  fire  hoses  turned  on  them  by  police  from  company  grounds. 

Through  the  1941  strike  the  union  for  the  first  time  gained  a  decree  of  assurance 
of  impartiality  in  some  grievances  by  the  inclusion  of  an  umpire  system  in  its 
contract. 

The  company  attacked  the  umpire  system.  On  July  9,  1943,  it  asked  Referee 
Walter  Fisher  to  resign  his  post  immediately.  It  refused  to  state  any  reason  for 
its  request  and  refused  to  consent  to  Mr.  Fisher  suggesting  a  referee  to  suc- 
ceed him.22 

On  February  5,  1946,  the  company  fired  William  H.  Spohn,  who  had  served  as 
the  impartial  referee  for  3  years,  because  of  his  decisions  in  referee  cases  116 
and  107.23 

In  case  116  Referee  Spohn  had  decided  that  the  grievance  machinery  through 
stewards,  committeemen  and  bargaining  committee  should  continue  as  it  had 
before.  The  company  in  this  case  had  tried  to  hamstring  the  work  of  union 
officials. 

In  case  107  the  company  had  transferred  workers  and  cut  their  rates,  and  the 
referee  had  ruled  that  when  a  transfer  is  for  the  convenience  of  the  company  it 
could  not  cut  a  worker's  rate. 

LABOR-MANAGEMENT   COMMITTEE 

The  Allis-Chalmers  management  was  reluctant  to  start  any  form  of  labor- 
management  committee  even  though  it  had  been  strongly  advised  to  do  so  by  the 
War  Production  Board. 

Throughout  the  entire  duration  of  the  labor-management  committee  set-up 
management  refused  to  allow  Local  248  to  participate  in  the  recruiting  of  blood 
donors  in  the  shop,  although,  in  many  instances,  individual  foremen,  recognizing 
the  respect  of  the  workers  for  their  union,  asked  stewards  to  solicit  for  them. 

The  organized  transportation  plan,  although  ordered  by  the  OPA  to  function 
as  a  joint  labor-management  project,  was  controlled  entirely  by  the  company. 
A  tire-and-gas  committee  was  established  with  labor  representatives  on  it, 
but  this  committee  was  not  allowed  any  power  at  all  to  enforce  any  decisions 
as  to  the  rationing  and  distribtuion  of  gas  coupons  and  tires. 

Even  when,  on  a  complaint  by  Local  218,  R.  R.  Brooks,  Director  of  the  Labor 
Office,  OPA,  wrote  to  the  management  stating  strongly  that  experience  had 
shown  that  only  by  joint  representation  and  power  could  such  a  plan  work. 
The  company  still  refused  to  accept  assistance  from  the  union. 

The  company  also  refused  assistance  from  (he  local  union  in  making  decisions 
on  its  selective  service  committee,  salvage  committee,  bond  drives,  and  other 
morale  and  production  drives.  Thus  the  union  was  hamstrung  in  every  way 
possible  in  its  efforts  to  maintain  a  high  level  of  production  and  morale  during 
the  war  years.  The  committee  was  dietatorially  disbanded  by  the  director 
of  the  company's  industrial  relations  department  as  soon  as  possible  after  the 
war  ended. 

CONCLUSION 

Perhaps  the  best  example  of  the  antilabor  attitude  of  the  company  was 
presented  in  a  book,  "Management  at  the  Bargaining  Table,"  written  by  Lee 
Hill  in  194Fi  at  the  time  he  was  a  vice  president  of  Allis-Chalmers. 

First  of  all  Mr.  Hill  gives  a  viewpoint  on  the  collective  bargaining  agreement 
which  the  company  has  maintained.  Mr.  Hill,  and  the  company,  do  not  feci 
that  a  collective-bargaining  agreement  is  a  contract  between  two  parties 
signed  and  abided  by  in  good  faith. 

Says  Mr.  Hill,  "the  collective-bargaining  agreement  may  (and  usually  does) 
limit'  the  employer's  preexisting  rights.  Accordingly,  the  employer  does  not 
need  to  look  to  the  collective-bargaining  agreement  to  determine  whether  or 
not  he  has  some  specific  right  that  is  in  question.  The  employer  may  very  well 
look  to  his  collective-bargaining  agreement  to  determine  what  rights  he  has 

22  Wisconsin  CIO  News,  July  16,  1943. 

23  Wisconsin  CIO  News,  February  8,  1946. 
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given  away  *  *  *  these  rights  are  his  by  virtue  of:  (1)  His  ownership  of 
the  premises;  and  (2)  his  relationship  as  an  employer,  rather  than  as  a  party 
to  a  collective-bargaining  agreement."  2i 

Therefore,  before  the  company  even  signs  a  contract  they  are  already  viewing 
it  as  merely  a  scrap  of  paper  which  can  be  discounted  at  any  time  when  it  feels 
that  it  encroaches  upon  its  "divine"  right  of  ownership. 

The  company's  reluctant  and  definitely  hostile  attitude  toward  an  impartial 
referee  can  be  understood  when  reading  Mr.  Hill's  statement  that  "No  manage- 
ment can  properly  discharge  its  responsibility  for  the  management  of  the  enter- 
prise if  any  dispute  between  it  and  the  union  is  subject  to  binding  decision  by 
a  referee."  26 

Further,  "One  aspect  should  be  clear;  arbitration,  whether  circumscribed  or 
unlimited,  is  a  mechanism  by  means  of  which  matters  that  were  previously 
within  the  sole  discretion  of  management  become  subject  to  decision  by  a  third 
party."  2a 

The  present  attempt  of  the  company  to  destroy  the  collective  bargaining 
agreement  and  refuse  to  pay  standard  wages  is  but  the  continuation  of  its  50- 
year  record  of  union-busting.  It  is  the  fact  that  the  Allis-Ohalmers  Co.  is 
determined  to  smash  unions— and  that  fact  alone — which  stands  in  the  way 
of  a  settlement  of  the  present  strike. 

Part  IV.  Legislative  Proposals 

It  is  the  contention  of  the  union,  after  careful  and  considered  judgment  of  the 
legislative  proposals  now  pending  before  Congress,  that  not  a  single  one  of 
these  proposals  would  lead  to  a  just  and  equitable  settlement  of  the  Allis-Chal- 
mers  strike.  When  tested  against  the  cold,  hard  facts  of  reality,  it  is  apparent 
that  they  would  not  have  the  effect  their  proponents  assert  they  would  have. 

In  general,  the  legislation  now  pending  before  Congress  can  be  summarized 
in  accordance  with  the  following  general  categories  : 

(1)  Unions  are  monopolies;  prohibit  industry-wide  collective  bargaining. 

(2)  Abolish  the  closed  shop. 

(3)  Make  unions  suahle. 

(4)  Make  unions  bargain  collectively. 

(5)  Insist  on  cooling-off  periods  before  strikes. 

(6)  Amend  the  Wagner  Act. 

(7)  Limit  picketing. 

(8)  Limit  the  right  to  strike. 

( 1  )    AS  TO  THE   MATTER  OF  PROHIBITING  INDUSTRY-WIDE   BARGAINING 

It  has  already  been  amply  demonstrated  that  those  who  raise  the  cry  of  "monop- 
oly" against  labor  are  themselves  the  monopolists,  that,  in  effect,  they  raise  that 
cry  as  a  smoke  screen  to  cover  up  their  own  monopoly  control  over  indsutry  and 
the  Nation's  income  and  their  own  monopolistic  practices  of  estahlishing  produc- 
tion quotas,  creating  market  arrangements,  and  artificially  rigging  prices.  In  the 
case  of  the  Allis-Cbalmers  strike  and  the  J.  I.  Case  strike,  it  is  manifestly  the 
companies,  not  locals  248  and  180,  which  are  the  powerful  monopolies  in  the 
situation. 

Yet,  Mr.  Story,  vice  president  of  the  Allis-Chalmers  Co.,  proceeding  upon  the 
totally  incorrect  assumption  that  labor  unions  constitute  a  monopoly,  has  asked 
the  Congress  of  the  United  States  to  enact  legislation  prohibiting  industry-wide 
collective  bargaining. 

It  is  quite  apparent  that  the  inspiration  for  Mr.  Story's  request  did  not  arise 
from  his  experiences  with  the  Allis-Chalmers  strike.  It  is  quite  apparent,  be- 
cause the  question  of  industry-wide  collective  bargaining  has  never  been  and  is 
not  an  issue  in  either  the  Allis-Chalmers  or  J.  I.  Case  strikes.  Those  strikes 
are  between  a  single  management  and  a  single  local  union;  matters  affecting  an 
entire  industry  are  in  no  way  an  issue  in  these  strikes. 

Whatever  other  effects  the  passage  of  such  legislation  would  have — and  in  my 
opinion  they  would  be  disastrous — it  certainly  would  have  no  effect  whatever  on 
the  Allis-Chalmers  and  J.  I.  Case  strikes.  In  a  word,  passage  of  legislatiou  pro- 
hibiting industry-wide  collective  bargaining  would  have  no  affect  whatever  on 
the  settlement  of  the  most  important  and  the  longest  strikes  now  in  effect  in 

24  Management  at  the  Bargaining  Table,  Lee  H.  Hill,  p.  74. 

25  Management  at  the  Bargaining  Table,  Lee  H.  Hill,  p.  S5. 
28  Management  at  the  Bargaining  Table,  Lee  H.  Hill,  p.  21S. 
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the  United  States.     They  would  have  no  such  effect  because  industry-wide  bar- 
gaining is  not  an  issue  in  either  of  these  strikes. 

(2)    AS  TO  THE  MATTER  OK  ABOLISHING  THE  CLOSED  SHOP 

Legislation  calculated  to  abolish  the  closed  shop  would  have  no  more  effect 
in  settling  the  Allis-Chaliners  and  J.  I.  Case  strikes  than  would  legislation  pro- 
hibiting industry-wide  bargaining,  and  for  precisely  the  same  reason.  The  closed 
shop  has  never  been  and  is  not  now  an  issue  in  either  the  AlliS-C.  aimers  or  J.  I. 
Case  strikes.  Such  legislation  could  be  enacted,  therefore,  without  having  any 
positive  effect  on  the  settlement  of  the  biggest  and  the  longest  strikes  in  the 
United  States. 

Union  security — in  the  form  of  maintenance  of  membership — is,  however,  an 
issue  in  these  disputes.  And,  in  the  case  of  the  Allis-Chalmers  strike,  the  union's 
demand  is  predicated  upon — 

(1)  the  fact  that  the  National  War  Labor  Board  recommended  that  a 
standard  maintenance-of-membership  clause  be  included  in  the  contract  in 
3943  and  again  in  1945; 

(2)  the  fact  that  such  standard  maintenance-of-membership  clause  was 
actually  included  in  the  contract  from  1943  until  the  company  refused  com- 
pliance with  the  War  Labor  Board's  recommendation  of  December  1945, 
during  which  time  there  were  no  strikes  or  work  stoppages  whatever  at  the 
company's  West  Allis  plant. 

(3)    AS  TO  THE  MATTER  OF   MAKING   UNIONS   SUABLE 

The  false  assumption  upon  which  legislation  calculated  to  make  unions  suable 
is  based,  is  that  unions  frequently  violate  collective-bargaining  agreements  and 
that,  therefore,  they  should  be  made  subject  to  some  special  form  of  legal  redress. 

This  proposal,  based  as  it  is  upon  a  totally  false  and  erroneous  assumption, 
would  impede,  rather  than  facilitate,  the  peaceful  settlement  of  industrial  dis- 
putes. First  of  all,  not  one  of  the  major  CIO  strikes  of  last  winter  over  the  ques- 
tion of  wage  increases  involved  a  violation  by  the  union  of  any  collective-bar- 
gaining contract.  On  the  contrary,  it  was  the  General  Motors  Corp.  which  re- 
jected recommendations  made  by  the  Presidential  fact-finding  committee ;  it 
was  the  United  States  Steel  Corp.  which  rejected  recommendations  made  by  the 
President  of  the  United  States  himself ;  and  it  was  the  Westinghouse  Corp.  which 
was  denounced  by  two  conciliators  for  its  intolerable  and  unreasonable  delays  in 
the  reaching  of  a  strike  settlement. 

In  the  case  of  the  Allis-Chalmers  and  J.  I.  Case  strikes,  no  violation  of  con- 
tracts by  the  union  is  involved  and  none  has  ever  been  charged.  Passage  of  leg- 
islation to  make  unions  suable  because  of  breach  of  contract  would,  therefore, 
have  no  effect  whatever  ou  the  settlement  of  these  strikes. 

(4)    AS  TO  LEGISLATION  TO  MAKE  UNIONS  BARGAIN   COLLECTIVELY 

Legislation  which,  in  the  words  of  its  proponents,  is  calculated  to  make  unions 
bargain  collectively  is  deliberately  designed  for  the  purpose  of  giving  the  im- 
pression that  it  is  the  unions  which  refuse  to  bargain  collectively  while  it  is  the 
employers  who  insist  upon  collective  bargaining.  That  is  sheer  nonsense. 
Unions  were  organized  for  the  express  purpose  of  substituting  collective  bargain- 
ing tor  the  employer  practice  of  bargaining  with  individual  workers.  It  is  the 
very  purpose  of  unions  to  bargain  collectively,  and  by  their  very  nature  they 
cannot  bargain  otherwise.  It  would  be  ridiculous  to  assume — as  the  advocates 
of  such  legislation  do — that  unions  are  now  asking  for  a  return  to  the  practices 
of  individual  bargaining,  the  elimination  of  which  was  the  primary  reason  for 
the  organization  of  labor  unions. 

Furthermore,  in  the  Allis-Chalmers  case  it  is  clearly  the  company,  not  the 
union,  which  wishes  to  return  to  the  practice  of  individual  bargaining,  for  in 
its  wage  proposal  dated  January  21,  1947,  the  company  proposes  to  increase 
"guaranteed  hourly  rates  of  individual  employees  designated  by  the  company  (the 
right  to  increase  occupational  classification  rates  being  reserved  by  the  com- 
pany.)/' The  fact  is  made  abundantly  clear  by  its  proposal — which  is  a  matter 
of  record — that  it  is  the  company  which  is  refusing  to  bargain  collectively. 

The  further  implication  that  it  is  the  unions  which  are  refusing  to  bargain, 
while  employers  are  making  every  effort  to  bargain  in  good  faith,  is  equally 
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without  foundation.  In  the  Allis-Chalmers  case,  negotiations  for  a  new  con- 
tract and  wage  increases — based  upon  War  Labor  Board  recommendations — were 
begun  by  the  union  as  long  ago  as  March  15,  1944.  To  date,  however,  it  has  been 
the  Allis-Chalmers  Co.  which  has  successively  rejected  the  union's  original  de- 
mands, its  compromise  proposals,  its  offer  to  return  to  work  on  the  basis  of  ar- 
bitration, and  its  offer  to  settle  the  strike  on  the  basis  of  governmental  fact 
finding.  To  every  suggestion  of  the  union,  with  respect  both  to  the  issues  in- 
volved in  the  strike  and  with  respect  to  methods  for  settling  the  strike,  the 
answer  of  the  Allis-Chalmers  Co.  has  been  a  flat  "No." 

In  addition  to  refusing  to  bargain  in  good  faith  with  its  employees,  the  Allis- 
Chalmers  Co.  has,  since  the  middle  of  January  1947,  refused  even  to  meet  with 
the  union.  Clearly,  what  is  needed  to  settle  the  Allis-Chalmers  strike  is  adequate 
enforcement  of  the  provisions  of  the  National  Labor  Relations  Act  requiring  em- 
ployers to  bargain  in  good  faith  with  the  representatives  of  their  employees. 

(5)    AS  TO  COOL1NG-OFF  PEEIODS 

Similarly,  legislation  for  cooling-off  periods  prior  to  calling  strikes  implies  that 
it  is  the  unions,  not  the  employers,  who  act  recklessly  without  consideration  of 
the  consequences  of  their  actions.  The  facts  of  the  wage  strikes  of  1946,  how- 
ever, establish  that  the  opposite  is  the  case. 

In  the  steel  strike,  the  demands  of  the  union  were  originally  presented  to  the 
employers  in  October  1C45.  Negotiations  were  continuous  and  the  union  "cooled 
off"  until  the  middle  of  January  1946. 

At  that  time,  in  response  to  a  request  from  the  President  of  the  United  States, 
the  scheduled  strike  was  postponed  for  an  additional  week.  Furthermore,  the 
United  Steelworkers  of  America,  CIO,  accepted  the  compromise  strike  settlement 
proposals  of  the  President ;  it  was  the  steel  industry  which  rejected  them. 

In  the  General  Motors  case,  negotiations  prior  to  the  calling  of  the  strike  lasted 
for  60  days.  In  that  case,  too.  the  United  Automobile  Workers  of  America.  CIO, 
accepted  the  compromise  proposals  of  the  Presidential  fact-finding  board ;  it 
was  the  company  which  rejected  them. 

In  tha  case  of  the  Allis-Chalmers  strike,  negotiations  for  a  new  contract  and 
wage  increases  were  initiated  by  the  union  as  long  ago  as  March  15,  1944.  The 
strike  was  not  called  until  the  company  had  rejected  the  union's  demands,  had 
rejected  its  offers  of  arbitration,  and  had  rejected  its  offers  of  fact  finding.  For 
2  years,  1  month,  and  15  days,  until  April  30,  1946,  the  Allis-Chalmers  workers 
cooled  off  and  froze  while  their  employer  rejected  every  proposal  of  the  union 
and  the  United  States  Conciliation  Service. 

It  is  obvious-  that  legislation  for  cooling-off  periods  cannot  arise  either  from 
the  experiences  of  the  1946  wage  strikes  or  from  the  experience  of  the  Allis- 
Chalmers  strike,  for  in  each  of  those  situations  the  record  established  the  fact 
that  the  union  did  not  act  hastily  or  recklessly  and  that,  in  fact,  negotiations 
actually  proceeded  for  a  longer  period  of  time  than  is  required  under  legislative 
cooling-off  proposals. 

The  conclusion  is  clear  that  it  has  not  been  the  unions  that  have  been  unreason- 
able, but  that  despite  the  intentions  of  the  National  Labor  Relations  Act  em- 
ployers are  still  in  a  position  to  make  a  farce  of  collective  bargaining  by  engaging 
in  all  forms  of  obstructionist  tactics.  The  sole  purpose  of  such  legislation  would 
not  be  to  solve  industral  disputes— because  the  record  establishes  that  prior  to 
major  strikes  negotiations  proceeded  for  months — but  to  discredit  unions  and 
weaken  them  in  the  collective-bargaining  process. 

(6)    AS   TO  AMENDING   THE   WAGNER   ACT 

Legislation  to  amend  the  Wagner  Act  is  based  upon  the  assumption  that  in 
the  process  of  correcting  the  admitted  unbalanced  relationship  between  em- 
ployee's rights  and  employer's  rights  that  existed  prior  to  passage  of  the  act 
the  situation  has  been  completely  reversed  and  the  rights  of  employees  now 
completely  outweigh  those  of  the  employer.  That  assumption  is  as  false  as  it 
is  vicious. 

In  the  first  place,  the  Wagner  Act  did  not  place  employers  and  employees 
even  upon  terms  of  equality.     It  placed  them  on  such   terms  in  one  limited 
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respect  only,  namely,  freedom  to  organize  for  collective  action.  No  other  legal 
rights  whatever  were  taken  from  the  employer.  Furthermore,  no  criminal  pen- 
alties may  be  applied  as  a  result  of  violation  of  the  act.  While  thousands  of 
workers  have  been  jailed  for  even  threatening  interference  with  the  property 
rights  of  their  employers,  not  a  single  employer  has  ever  been  jailed  for  violation 
of  the  Wagner  Act. 

The  particular  inequality  which  the  AVagner  Act  sought  to  correct  arose  out 
of  employer  interference  with  the  right  of  employees  to  self-organization.  There 
is  no  threat  now  on  the  part  of  employees  against  the  right  of  employers  to 
self-organization,  and  it  is  ridiculous  to  assume  that  any  law  is  needed  to  pre- 
vent employees  from  interfering  with  the  right  of  their  employers  to  self-organ- 
ization and  to  bargain  collectively. 

The  mfijor  objective  of  the  advocates  of  legislation  to  amend  the  Wagner  Act 
is  to  make  even  more  difficult  the  job  of  unions  to  achieve  for  workers  decent 
wages  and  working  conditions.  If  the  Wagner  Act  were  as  one-sided  and  if 
labor  was  as  much  of  a  monopoly  as  its  enemies  assert,  it  is  difficult  to  see  how 
the  Allis-Chalmers  Co.  could  have  resisted  the  demands  of  its  workers  for  10 
months  and  how  the  J.  I.  Case  Co.  could  have  resisted  the  demands  of  its  workers 
for  13  months.  In  the  face  of  the  arrogant  record  established  by  the  Allis- 
Chalmers  and  J.  I.  Case  Co.'s  of  refusing  to  bargain  in  good  faith  with  their 
workers,  the  demand  that  the  Wagner  Act  be  amended  to  guarantee  equality 
between  industry  and  labor  makes  as  much  sense  as  the  demand  that  the  hunting 
laws  be  amended  to  protect  the  hunter  against  the  rabbit. 

(7)    AS  TO  LIMITING  PICKETING 

Those  who  propose  restrictions  on  the  right  to  picket  generally  qualify  their 
proposals  so  as  to  appear  to  be  opposing  only  the  use  of  force  and  violence  in 
connection  with  such  picketing.  The  facts  are,  however,  first,  that  no  addi- 
tional legislation  is  needed  to  outlaw  force  and  violence  in  connection  with 
picketing,  because  force  and  violence — whether  they  occur  on  the  picket  line  or 
anywhere  else — are  unlawful  in  all  of  the  48  States;  and,  second,  that  such 
proposals  are  merely  camouflage  for  flank  attacks  on  the  Norris-LaGuardia  anti- 
injunction  law  and  are  aimed  at  restricting  all  forms  of  picketing. 

It  should  be  noted,  first,  as  the  Milwaukee  Journal  of  December  10,  1946, 
pointed  out,  that  the  use  of  force  and  violence  of  the  Allis-Chalmers  picket  line 
resulted  from  mass  attacks  by  police  on  peaceful  picket  lines : 

"Half  of  the  500  police  and  deputies  at  the  Hawley  plant  were  at  the  four 
gates  and  the  others  were  in  formation  inside  the  wire  fence.  At  4 :  20  n.  m.  the 
police  inside  the  fence  advanced  upon  the  500  pickets  at  the  south  gate  and 
charged  into  the  picket  line.    *    *    *" 27 

The  use  of  force  and  violence  on  the  Allis-Chalmers  picket  line  was  the  direct 
result  of  unprovoked  police  attacks.  To  punish  pickets  for  actions  which  were 
caused  not  by  them,  but  by  the  police,  would  be  a  mockery  of  justice. 

The  illustration  regarding  the  Allis-Chalmers  picket  line  is  used  merely  for 
the  purpose  of  pointing  out  that  much  of  the  hysterical  talk  about  picket  line 
violence — implying  as  it  does  that  such  violence  always  results  from  the  acts  of 
the  pickets — is  totally  false. 

The  simple  facts  are  that  the  implication  that  the  use  of  force  and  violence  ou 
picket  lines  always  is  the  responsibility  of  the  picket  is  not  true,  and  that  ade- 
quate legislation  exists  in  each  of  the  States  to  take  care  of  any  actual  force  or 
violence  that  may  occur  in  connection  with  picketing. 

Clearly  the  issue  is  not  whether  "violent"  picketing  shall  be  condoned,  since 
in  no  State  is  violence  legal.  The  issue  is  simply  whether  an  occasional  picket- 
line  fight — even  if,  as  in  the  Ai lis* Chalmers  strike,  it  is  directly  provoked  b,r  the 
police  or  even  if  it  is  started  by  company  provocateurs — shall  be  the  occasion  for 
the  granting  of  antistrike  injunctions  that  cripple  labor.  It  is  the  concealed  pur- 
pose of  the  advocates  of  such  legislation  to  open  the  doors  once  again  to  the  use 
of  the  antilabor  injunction  as  a  vicious  device  for  attacks  on  whole  unions  and 
their  entire  membership.    It  is  the  intention  of  such  people  not  really  to  outlaw 

"Milwaukee  Journal.  December  10,  1946. 
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"violent  picketing,"   but  to  limit  all  forms  of  picketing,   as  Mr.   Story   made 
abundantly  clear  in  the  following  statement : 

"In  order  that  the  National  Labor  Relations  Act  might  properly  reflect  public 
opinion,  I  recommend  inclusion  in  the  act  of  a  provision  which  would  make  an 
unfair  labor  practice  any  picket  line  or  other  interference  with  the  exercise  of 
the  right  to  work  during  a  strike."  ffl 

(8)    A8  TO  LIMITING  THE  RIGHT  TO  STRIKE 

Advocates  of  restriction  of  the  right  to  strike  have  introduced  legislation  de- 
signed to  make  illegal  strikes  to  force  recognition,  strikes  to  enforce  feather 
bedding,  jurisdictional  strikes,  and  sympathy  strikes. 

None  of  this  legislation,  if  enacted,  would  in  even  the  slightest  degree  speed  a 
just  and  equitable  settlement  of  the  Allis-Chalmers  and  J.  L.  Case  strikes. 

The  Allis-Chalmers  and  J.  I.  Case  strikes  are  not  jurisdictional  strikes. 

The  Allis-Chalmers  and  J.  I.  Case  strikes  are  not  sympathy  strikes. 

The  Allis-Chalmers  and  J.  I.  Case  strikes  were  not  called  to  force  recognition 
of  an  uncertified  union. 

The  Allis-Chalmers  and  J.  I.  Case  strikes  were  not  called  to  enforce  the  prac- 
tice of  feather  bedding. 

The  Allis-Chalmers  and  i'.  I.  Case  strikes  were  forced  upon  the  union  by  the 
arbitrary  and  unreasonable  refusal  of  those  companies  to  accept  the  compro- 
mise proposals  of  the  union  and  the  union's  suggestions  for  settlement  of  the  dis- 
putes through  arbitration  or  fact  finding. 

The  proposals  now  pending  before  the  Congress  of  the  United  States  limiting 
the  right  to  strike  would  have  the  sole  effect  of  making  it  a  crime  for  a  group 
of  workers  to  refuse  to  work  under  certain  conditions,  and  they  are,  accordingly, 
simply  proposals  for  involuntary  servitude.  In  effect,  they  would  destoy  the 
very  foundations  of  democratic  government. 

(9)    CONCLUSION 

Both  the  Allis-Chalmers  and  J.  I.  Case  strikes — as  the  record  establishes 
beyond  any  doubt — have  resulted  from  the  refusal  of  the  monopoly  managements 
involved  to  bargain  in  good  faith  with  their  employees,  from  their  refusal  to  ac- 
cept the  wholly  equitable,  sound,  and  American  principal  of  arbitration,  and  from 
their  deliberate  decision,  to  smash  the  chosen  unions  of  their  employees,  first, 
through  provocation  of  strikes  and,  second,  through  refusal  to  settle  those  strikes 
upon  any  but  their  own  arbitrary,  unjust,  and  totally  unacceptable  terms. 

There  can  be  no  doubt  that  the  assertions  as  to  Communist  control  of  local  248, 
UAW-CIO,  have  been  advanced  by  the  Allis-Chalmers  Co.  purely  in  an  effort  to 
conceal  its  own  despicable  conduct.  Spokesmen  for  the  Allis-Chalmers  Co.  have 
tried  to  make  it  appear  as  if  the  sole  issue  involved  in  the  strike  were  the  forcing 
of  the  company  to  accept  certain  wage  and  contract  conditions  by  a  local  union 
which,  somehow,  gets  its  orders  from  the  Communist  Party  of  the  United  States 
which  in  turn,  somehow,  gets  its  orders  from  Moscow.  But  the  record  of  the 
union's  efforts  to  settle  this  strike  establishes  conclusively  the  gross  falsity  of 
this  charge.  The  union  has  not  and  is  not  now  demanding  that  the  company 
accept  its  terms — what  the  company  calls  Communist  terms— as  the  sole  basis 
for  settling  the  strike.  The  union  has  proposed  that  these  terms  be  established 
through  impartial  arbitration.  When  a  union  offers  to  return  to  work  on  the 
basis  of  contract  and  wage  proposals  to  be  made  later  through  arbitration,  does 
that  sound  as  though  the  union  were  absolutely  determined  to  force  alleged 
Communist  proposals  down  the  throats  of  its  management?  And  when  a  union 
offers  to  return  to  work  on  the  basis  of  decisions  to  be  arrived  at  later  through 
governmental  fact  finding,  does  that  sound  as  though  the  union  were  absolutely 
determined  to  force  alleged  Communist  proposals  down  the  throats  of  its 
management?  Merely  to  ask  that  question  is  to  answer  it.  The  union's  record 
in  this  case  is  that  it  is  asking  simply  for  the  same  wage  and  contract  standards 
that  prevail  throughout  American  industry  and  that  it  is  fighting  to  retain 
those  contract  provisions  which  have  been  in  effect  for  years  and  which  the 
company  now  seeks  to  eliminate. 


28  Statement  of  Harold  W.  Story,  vice  president,  Allis-Chalmers  Manufacturing  Co.,  before 
the  United  States  Senate  Committee  on  Labor  and  Public  Welfare,  February  14,  1947,  p.  19. 
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It  is  significant  that  none  of  the  legislative  proposals  now  before  the  Congress 
of  the  United  States  would  have  any  positive  effect  whatever  upon  reaching  a 
just  and  equitable  solution  of  these  strikes.  They  would  not  have  such  effect 
because  that  legislation,  basically,  is  punitive  legislation  designed  to  hinder, 
obstruct,  and  destroy  trade-unions,  while  the  Allis-Chalmers  and  J.  I.  Case 
strikes  cannot  be  settled  unless  action  is  taken  to  force  compliance  by  those  com- 
panies with  already  existing  laws.  To  enact  legislation  in  the  name  of  industrial 
peace  which  would  have  no  effect  whatever  on  the  settlement  of  the  two  major 
strikes  now  in  effect  in  this  country  but  which  would  result  in  industrial  chaos 
would  be  bad  enough.  But  to  enact  legislation  punishing  labor  for  crimes  which 
are  the  responsibility  of  monopoly  would  be  destructive  of  the  national  interest 
and  a  perversion  of  simple  justice. 

I  recommend,  therefore,  out  of  the  experiences  of  the  Allis-Chalmers  and  J.  I. 
Case  strikes — 

(1)  that  the  Congress  of  the  United  States  appropriate  adequate  funds 
to  the  National  Labor  Relations  Board  so  as  to  enable  that  agency,  which 
is  charged  with  the  responsibility  of  administering  the  labor  policy  of  the 
United  States  Government,  to  make  speedy  decisions  with  respect  to  unfair 
labor  practice  charges,  such  as  that  now  pending  against  the  Allis- 
Chalmers  Co. 

(2)  that  the  Congress  of  the  United  States  enact  legislation  providing 
that  employers  found  guilty  of  unfair  labor  practices  be  subject  to  criminal 
prosecution,  including  fines  and  jail  sentences.  It  is  my  firm  conviction  that 
had  such  a  law  been  on  the  books,  neither  the  Allis-Chalmers  nor  the  J.  I. 
Case  Cos.  would  have  dared  provoke  these  strikes,  for  they  know  that  they 
can  break  these  strikes  only  through  the  perpetration  of  unfair  labor  prac- 
tices. Furthermore,  enactment  of  such  a  law  would  provide  for  greater 
equality  between  employer  and  employee  than  now  exists. 

The  statement  of  issues  involved  in  this  strike  establishes  clearly  that  it  was 
caused  by  the  refusal  of  the  Allis-Chalmers  Co.  to  meet  standard  wage  conditions 
and  by  its  determination  to  eliminate  certain  long-standing  provisions  from  the 
contract.  There  can  be  no  question  of  insistence  on  the  part  of  alleged  Com- 
munist leaders  of  local  248,  UAW-CIO,  that  certain  clauses  be  forced  into  the 
contract,  for  the  union,  even  before  the  strike  began  and  several  times  since,  has 
offered  to  return  to  work  on  the  basis  of  arbitration  or  Government  fact  finding. 
In  other  words,  the  union  all  along  has  been  quite  willing  to  have  an  impartial 
third  party — governmental  or  private — establish  the  wage  and  contract  condi- 
tions under  which  its  members  would  work. 

We  are  here  today  for  the  purpose  of  making  our  recommendations  with 
respect  to  labor  legislation,  and  that  we  have  done  in  our  statement  to  your 
committee.  We  should  like,  in  addition,  to  take  this  opportunity  to  request  the 
members  of  the  House  Labor  Committee  to  use  their  good  offices,  in  the  interest 
of  the  people  of  the  United  States,  to  bring  this  strike  to  an  end.  That  you  have 
the  power  and  prestige  to  do  within  24  hours. 

The  Milwaukee  County  Board  of  Supervisors,  in  a  resolution  passed  at  one  of 
its  regular  meetings,  called  upon  the  Allis-Chalmers  Co.  and  local  248,  UAW- 
CIO,  to  settle  the  strike  through  arbitration.  The  company  refused.  The  union 
accepted.  We  feel  confident  that  if  this  respected  and  influential  committee 
likewise  would  recommend  settlement  of  the  strike  through  impartial  arbitration 
the  company  might  agree.  If  the  company  should  agree,  our  members  will  return 
to  work  immediately.  That  has  been  the  union's  position  before  and  during  the 
strike. 

If,  however,  the  company  should  continue  to  refuse  to  accept  the  proposal  to 
settle  this  strike  through  the  just,  equitable,  and  American  method  of  arbitration, 
then  we  respectfully  suggest  that  this  committee  call  upon  the  President  of  the 
United  States  to  establish  a  fact-finding  committee  to  investigate  the  merits  of 
the  parties'  claims.  The  union  now  stands  ready,  as  the  record  establishes  that 
it  has  always  been,  to  return  to  work  immediately  pending  the  recommendations 
of  such  fact-finding  board.  And,  even  further,  the  union  offers  to  return  to 
work  immediately  if  the  President  should  establish  a  fact-finding  committee  even 
if  the  company  should  continue  to  reject  the  proposal  that  the  dispute  be  sub- 
mitted to  fact  finding. 
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We  make  this  offer  now— as  we  have  made  it  before — because  we  feel  confident 
that  the  recommendations  of  such  fact-finding  board,  whether  it  be  a  Government 
or  a  private  agency,  will  be  made  justly,  equitably,  and  with  full  consideration 
of  the  actual  issues  involved. 

The  company  has  consistently  refused  arbitration  or  fact  finding  because  it 
prefers  to  hide  behind  the  smoke  screen  of  communism  rather  than  to  bring  out 
into  the  open — in  the  spirit  of  real  Americanism — the  real  issues  that  are  involved 
in  this  strike.  The  union  has  asked  simply  that  the  contract  be  continued  with 
such  changes  as  were  recommended  by  the  United  States  Government,  and  ade- 
quate wage  increases. 

You  gentlemen  of  the  House  Labor  Committee  have  a  grave  responsibility  and 
a  great  opportunity  to  act  in  the  interests  of  the  American  people.  It  is  within 
your  power  to  settle  this  most  important  strike  in  the  United  States  within  24 
hours  by  recommending  either  arbitration  or  fact  finding. 

Part  V.  Exhibits 

EXHIBIT   NO.   I.    RESOLUTION   ADOPTED   BY   THE   MILWAUKEE    COUNTY  BOARD   OF   SUPER- 
VISORS, DECEMBER  3,    1946,  WHICH  WAS  REJECTED  BY  THE  ALLIS-CHALMERS  CO. 

Whereas  the  7-month-old  strike  at  the  Allis-Chalmers  plant  in  West  Allis  has 
become  an  issue  of  grave  concern  t<>  all  citizens  of  Milwaukee  County  not  only 
because  of  the  length  of  the  strike  and  the  number  of  workers  involved,  but 
because  of  the  danger  to  life  which  seems  imminent,  the  outbursts  of  vandalismt 
which  are  a  menace  to  the  morale  of  the  community  and  also  because  of  the 
financial  cost  to  the  county  of  maintaining  special  deputies  in  an  effort  to  keep 
peace  and  prevent  bloodshed,  which  cost  is  now  upwards  of  $50,000 ;  and 

Whereas  the  company  and  tbe  union  have  ben  negotiating  fruitlessly  for  more 
than  100  days,  and  it  is  evident  that  this  industrial  dispute  will  not  be  settled 
by  the  regular  processes  of  collective  bargaining:  Therefore  be  it 

Resolved  by  the  county  board  of  supervisors  of  Milwaukee  County,  in  regular 
meeting  assembled  this  3d  day  of  December  19^6,  That  in  the  interests  of  the 
welfare  of  the  citizens  of  Milwaukee  County,  this  board  appeals  to  both  the 
Allis-Chalmers  Co.  and  Local  248,  UAW-CIO,  to  accept  the  only  course  left  open 
for  a  speedy  settlement  of  the  dispute.  We  ask  the  company  and  the  union  to 
accept  a  plan  of  arbitration  whereby  each  of  the  parties  involved  would  appoint 
a  member  to  a  tripartite  board  of  arbitration,  the  third  member  or  chairman  to 
be  agreed  upon  by  the  two  appointees  of  tbe  parties  involved,  and  in  case  they  do 
not  agree  within  3  days  then  the  third  member  or  chairman  shall  be  appointed 
by  the  United  States  Secretary  of  Labor.  Such  board  shall  adjudicate  the  con- 
tentions of  both  parties  in  this  dispute  and  render  a  final  decision  which  shall  be 
binding  upon  both  parties.  Pending  such  decision  all  employees  shall  agree  to 
and  be  allowed  to  return  to  work  under  conditions  as  to  work  and  pay  pi'esently 
existing  at  the  plant ;  and  be  it  further 

Resolved,  That  this  board  feels  that  an  impartial  and  fair  decision  could  be 
rendered  in  this  manner  and  that  further  possible  bloodshed  and  violence,  as 
well  as  financial  loss  to  the  company,  the  workers,  and  the  community  in  general, 
can  be  prevented.  The  United  States  conciliators  have  proposed  arbitration  in 
this  industrial  dispute  on  several  occasions.  The  country  board  now  adds  its 
support  to  the  suggestion ;  and  be  it  further 

Resolved,  That  a  certified  copy  of  this  resolution  be  forwarded  by  the  county 
clerk  to  United  States  Secretary  of  Labor  Schwellenbach,  Hon.  Walter  Goodland, 
Governor  of  Wisconsin,  the  Allis-Chalmers  Manufacturing  Co.,  and  Local  248, 
UAW-CIO. 

This  resolution  was  adopted  by  a  vote  of  15  to  5. 

EXHIBIT  NO.  II 

The  following  is  a  comparison  of  wages  paid  at  the  West  Allis,  Wis.,  plant  of 
the  Allis-Chalmers  Co.  with  wages  paid  for  comparable  work  in  other  metal 
trades  plants  in  the  Milwaukee  area.  Allis-Chalmers  wages  rates  average  from 
25  to  45  cents  an  hour  less  than  in  other  Milwaukee  plants. 
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Comparative  raics 
TOOLROOM 


Allis-Chalmors 

Wisconsin 
Motors 

International 
Harvester 
(Chicago) 

Delta 

Diemaker: 

$1.37 
1.32 
1.27 
1.20 
1.14 

1.27 
1.20 
1.14 
1.09 

1.37 

1.32 
1.27 
1.20 
1.14 

1.20 
1.14 

1.09 
1.05 

$1.07-  1.11 
1.02-  1.06 

$I.475-$1.725 
1.  355-  1.  555 
1.165-  1.315 

1.  475-  1.  725 
1.355-  1.555 
1.  165-  1. 315 

1. 355-  1.  555 

1.305-  1.5j5 
1. 165-  1.  315 

1.435-  1.675 
1. 195-  1.  355 

A 

B 

C 

D 

Tool  maker: 

A               

$1.  35-$l.  65 

$1.  26--$'..  06 

B ..       

c 

D_ 

Jig  boring: 

1.  25-  1.  50 

A                 

B                                     

C... - 

D... 

Grinder: 

A     

B  

C 

D                          

Tool  hardner: 
A 

B... 

Seaman  Body 

Roller 

Sterling  Truck 

Sterling 
Wheelbarrow 

Diemaker: 

$1.535-$1.785 
1.535-  1.685 
1.485-  1.635 
1. 435-  1.  585 

1.  535-  1. 785 
1.  535-  1.  085 
1.485-  1.635 
1.  435-   1.  585 
1.535-  1.685 
1. 485-  1.  585 
1. 485-  1.  585 

$1.  22-$l.  42 

a : 

1.85-  2.05 
1.  55-  1.  85 

B  .                   

c   

Toolmaker: 

A 

1.  85-  2. 05 
1.  55-  1.  85 

1.55-  1.85 
1.  35-  1. 65 

$1.435-$1.735 
.985-  1.235 

1.22-1.42 

B...     

C                 

j 

Allis-Chalmers 

International 
Harvester 

Seaman  Body 

Sterling  Wheel- 
barrow 

$0.92 
$0.79-    .82 

.93-    .97 
.82-    .92 

.77-    .91 

1.03-  1.07 
.96-    .99 
.87-    .93 
.77-    .83 

1.10-  1.13 
1.  05-  1. 09 

1.05-  1.08 
.  99-  1. 04 
.96-    .98 

.94-    .96 
.87-    .93 
.77-    .79 

.79-    .81 

$1.075-$1.175 

$1.085-$1.435 

. 935-  1.  085 

• 

1. 035-  1. 385 
1. 035-  1. 385 

1.035-  1.385 

i  .  835-  0.  935 
1. 085-  1. 185 

Woodworking  machine: 
A 

$1. 02-$l.  15 

B  

1.  265-  1.  435 
1. 105-  1.  236 

1.305-  1.505 
1.135-  1.275 

1.05  -  1.075 

1. 105-  1.  235 
1.075-  1.175 
1.05  -  1.115 
1.05  -  1.095 

C   

Welding,  acetylene: 

A     .. 

1. 11-  1.  27 

B 

C 

D... 

Blacksmith: 
Heat: 

A 

B 

Light: 

A _- 

B 

C.    

Hand: 

A  

B     

Labor,  foundry: 

A 

B                                

C     .                           

D  ..      

Stores  attendant: 

A                   

.87 
.84 
.79 

B     

C 

•  Janitress. 
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Comparative  rates — Continued 

TOOLROOM— Continued 


Paint  spray... ... 

Watchman 

Woodworking  machine 

Welding,  acetylene 

Blacksmith 

Janitor , 

Labor,  foundry 


Wisconsin 
Motors 


$0.85-$1.00 
1. 10-1.  35 


.85-1.00 
.  85-1. 00 


Sterling 
Truck 


).  985-$  1.  135 
. 935-1. 035 

1. 035-1.  235 

1.035-1.285 

.  935-1. 01 


Delta 


$0.88-$  1.08 


.71-.  91 

.  74-.  94 


Sivyer 


$0.  995 


Allis-Chalmers 

International 
Harvester 

Seaman 

Sterling  Wheel- 
barrow 

Cranemen  (134  classifications): 

Electric: 

A 

$0.  92 

$1. 165-$1.  315 

B 

.86 
.83 
.89 

1.085-  1.205 

Foundry: 

A 

.97 

1. 195-  1.  355 

B 

$0.80-     .92 
.80-    .89 

1.135-  1.275 
1.  075-  1.  175 

$1.  185-$  1.285 

C 

.80-    .86 

Steam...  

.80-    .83 

1.  225-  1.  395 

Gantry _. 

.91-    .97 

.82-    .87 
.82-    .92 
.82-    .94 

1.195-  1.355 

Drill  press,  multiple-spindle: 

A... 

.  87-    .  93 

1.075-  I.  175 

1.1135-  1.385 

B 

.81-    .86 

C 

.77-    .80 

Grinders: 

A 

. 89-    .  93 

1.065-  1.  155 

1.035-  1.385 

B 

.83-    .88 

C 

.78-    .82 

A 

.77-    .82 
.77-    .92 
.85-    .87 
.82-    .84 

A 

A 

B 

C 

.77-    .81 

Cranemen  (134  classifications) . 
Drill  press,  multiple  spindle ... 
Grinders 


Sivver 


$1.095-$1.12 
1.07  -  1.17 


Sterling  wheel- 
barrow 


$1.02-$1.15 
.98-  1.10 


Sterling  truck 


$0.  985-$1.235 
1.035-  1.285 


Sterling  wheel- 
barrow 


MAINTENANCE 


Allis-Chalmers 

Wisconsin 
Motors 

International 
Harvester 
(Chicago) 

Seaman  Body 

Carpenter: 

A 

$0.  92-$1.02 
.82-    .91 
.77-    .81 

1.28 

$1.10-$1.35 
1.05-  1.30 

$1,265-$!.  435 
1. 105  -  1-235 

$1.385-$1.4S5 

B 

1.  285-  1.  385 

C 

Power  house  engineer: 

In  charge  

1.  305-  1.  505 
1.  225-  1. 395 

1.335-  1.485 

B 

Operating. 

1.22 
1.  07-  1.  10 

Helper . 

Mason _  .. 

1. 105-  1.  235 

Helpers 

1.10.5-  1.235 
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Comparative  rates — Continued 

MAINTENANCE— Continued 


Allis-Chalmers 

Wisconsin 
Motors 

International 
Harvester 
(Chicago) 

Seaman  Bod 

Millwright: 

Leader  .. 

$1.22 
1.17 
1.12 
1.07 
.92 

.95 
.92 

.89 

.86 
.83 
.81 
.79 

.85-    .89 

.81-    .84 

.78 

1.22-  1.27 
1.17 
1.12 

$1.22 
1.17 
1.12 
1.07 
1.02 

1.27 
1.20 
1.14 
1.09 
1.05 

.85-    .88 
.81-    .84 

1.03-  1.07 
.91-    .99 
.81-    .87 

$1.0.5-  1.30 

A 

$1,265-  1.435 
1.135-  1.275 

1.W5-  1.235 

1.  10.5-  1.235 

1.476-  1.725 

1.105-  1.235 

$1.265-$1.4:i5 
1.135-  1.275 

1.265-  1.435 
1.135-  1.275 

1.225-  1.395 
1.105-  1.235 

1.225-  1.395 

$1,385-  1.485 

B 

1.285-  1.385 

C     .                         

D 

Helper: 

A 

1.035-  1.  185 

B 

c ..; 

D...              

F 

F-_. 

O 

■Oiler  and  beltman: 
A.. 

1.  085-  1.  185 

B 

Pattern  maker,  metal: 

Group  I 

OroupII 

Group  III 

Steamfitter; 

A 

1.435-  1.635 

1.235-  1.335 
$1.385-$1.485 

B     . 

1.285-  1.385 

c 

$1.10-$L35 

D. 

E. 

Machine  repair: 

1.43.5-  1.585 

A 

B 

C 

D 

Repair: 

Foundry: 
A 

B 

Truck: 

A   

1.03.5-1.385 

B     . 

C 

exhibit  no.  iii.  text  of  union  letter  to  directors  of  american  arbitration 

association 

January  6,  1947. 

Dear  Sir  :  I  am  writing  you  this  letter,  as  a  fellow  director  of  the  American 
Association,  in  view  of  your  interest  in  the  use  of  arbitration  as  a  method  of 
settling  industrial  disputes  without  the  necessity  of  taking  either  drastic  strike 
or  lock-out  action.  It  is  simply  because  the  most  important  single  strike  now  in 
effect  in  the  United  States  could  easily  be  ended  by  resort  to  arbitration — as  the 
union  has  suggested — that  I  am  presuming  upon  your  interest  and  your  friendship 
to  acquaint  you  with  the  facts  of  the  case. 

More  than  8  months  ago,  the  workers  at  the  West  Allis,  Wis.,  works  of  the 
Allis-Chalmers  Manufacturing  Co.,  by  a  vote  of  8,091  to  251,  decided  to  go  out  on 
strike  in  an  effort  to  achieve  the  same  wage  and  contract  adjustments  that  had 
previously  been  accepted  and  agreed  to  by  the  overwhelming  majority  of  Ameri- 
can industrialists.  I  refer,  of  course,  to  the  accepted  pattern  of  an  lS1/^  cents 
general  wage  increase,  a  workable  grievance  procedure,  and  union  security 
provisions. 

Prior  to  its  decision  to  go  out  on  strike,  local  union  248,  UAW-CIO,  which 
represents  the  workers  at  the  West  Allis  plant  in  accordance  with  the  provisions 
of  the  National  Labor  Relations  Act,  attempted  in  negotiations  which  lasted  for 
some  months  to  effect  the  kind  of  settlement  which  would  have  obviated  the 
necessity  of  strike  action.  The  company,  however,  not  only  refused  to  make  an 
equitable  settlement  of  the  issues  in  dispute,  but,  as  well,  refused  even  to  agree 
to  put  into  effect  certain  adjustments  it  had  been  ordered  to  make  by  the  National 
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War  Labor  Board.  Significantly,  these  included  a  provision  for  standard  main- 
tenance  of  membership  and  a  recommendation,  made  only  after  the  National 
War  Labor  Board  had  established  the  fact  that  Allis-Chalmers  wages  are  sub- 
standard by  comparison  with  wages  paid  elsewhere  in  the  Milwaukee  area,  that 
certain  wage  adjustments  be  made  for  specific  job  classifications. 

To  all  the  requests  of  the  union  and  to  all  the  recommendations  of  the  National 
War  Labor  Board  the  company's  reply  was  a  final  and  definite  "No." 

In  an  effort  to  settle  the  dispute  without  the  necessity  of  striking,  the  union, 
while  negotiations  were  in  progress,  suggested  that  all  unresolved  issues  be  sub- 
mitted to  arbitration.  To  this  proposal,  too,  the  company's  reply  was  an 
uno(;uivocal  "No." 

As  a  direct  result  of  the  Allis-Chalmers  Co.'s  intransigent,  arrogant,  and  dicta- 
torial attitude  in  refusing  to  accept  the  union's  proposal  of  arbitration,  a  strike, 
now  in  its  eighth  month,  resulted  which  has  seriously  interfered  with  the  produc- 
tion of  vitally  needed  agricultural  implements,  electrical  equipment,  and  heavy 
machinery. 

Some  time  ago,  I  was  assigned  by  the  policy  committee  of  the  international 
union.  UAW-CIO,  to  take  personal  charge  of  the  Allis-Chalmers  strike  in  order 
that  it  be  ended,  on  an  equitable  basis,  as  quickly  as  possible.  As  a  result  of  hav- 
ing b"en  given  that  assignment,  I  have  been  present  at  every  meeting  that  has 
been  h°ld  with  the  representatives  of  the  Allis-Chalmers  Co.  and  at  every  meeting 
that  has  been  held  with  representatives  of  the  United  States  Conci'iation  Service. 
At  all  of  these  conferences,  meetings,  and  negotiations.  I  have  made  and  repented 
the  standing  offer  of  the  union  that  all  of  these  unresolved  issues  b?  submitted  for 
final  decision  to  an  arbitration  panel.  At  our  most  recent  meeting  in  Milwaukee, 
I  even  proposed  that  the  company  join  with  the  union  in  requesting  President 
Truman  to  establish  a  fact-finding  panel  whose  recommendations  could  be  used 
as  the  basis  for  settling  the  strike. 

To  all  of  these  suggestions  and  recommendations,  which  are  in  accord  with  the 
principles    of   the   American    Arbitration    Association,    Mr.    H.    W.    Story,   vi.~e 
president  and  aeneral  attorney  of  the  Allis-Chalmers  Co.  replied  "No." 
Those  are  the  facts: 

Allis-Chalmers  has  refused  to  accept  the  union's  demands. 

Aris-C'ialmers  has  refused  to  accept  the  War  Labor  Board's  recommendations. 

Allis-Chalmers  has  refused  to  accept  the  union's  standing  offer  of  fact-finding. 

Allis-Chalmers  has  refused  to  accept  the  union's  standing  offer  of  arbitration. 

The  conclusion  is  inescapable,  on  the  basis  of  these  facts  and  on  the  basis 

of  the  facts  that  Allis-Chalmers  has  gone  to  the  courts  for  injunctions,  has  had 

the  police  of  Milwaukee  beat  members  of  our  union  on  its  own  nroperty  and 

within  its  own  plant,  is  in  process  of  forming  a  company  union,  and  has  had  the 

police  hire  labor  spies  to  enter  our  meetings,  that  the  company  is  not  interested  in 

endins  the  strike. 

If  the  Allis-Chalmers  Co.  were  interested  in  ending  the  strike,  as  the  union 
is,  it  would  have  accepted  the  offer  of  the  union  to  arbitrate  the  disputed 
issues  in  accordance  with  the  widely  accepted  principles  of  the  American  Arbi- 
tration Association.  And  it  would  have  agreed  with  the  proposal  of  the  Milwau- 
kee County  Board  of  Supervisors,  made  more  than  a  month  ago,  that  the  strike 
be  settled  on  the  basis  of  arbitration.  Instead,  however,  it  has  rejected  the 
union's  proposal  and,  with  an  arrogance  that  bespeaks  little  of  its  belief  in 
the  democratic  process,  refused  even  to  consider  that  the  board  of  supervisors, 
which  represents  the  people  of  Milwaukee  County,  has  the  right  to  make  sug- 
gestions to  end  the  strike. 

This,  in  brief,  is  the  story  of  the  Allis-Chalmers  strike,  stripped  of  all  the 
sordid  of  details  of  use  of  labor  spies,  hiring  of  strike-breakers,  and  gross  misuse 
of  political  influence,  in  order  to  get  down  to  the  bedrock  fundamental  fact  that 
the  company  has  flatly  refused  to  permit  the  use  of  any  rational,  peaceful, 
equitable  method  to  settle  the  strike. 

Under  the  circumstances,  therefore,  and  distasteful  though  it  may  be,  the 
union  finds  itself  with  no  alternative  but  to  continue  the  strike.  We  remain, 
however,  firmly  convinced,  and  we  repeat  our  offer  to  the  company,  that  arbitra- 
tion should  he  accepted  as  the  method  of  settling  the  strike.  In  view  of  the 
program  and  principles  of  the  American  Arbitration  Association,  of  which 
you  are  a  director,  I  am  asking  you,  as  a  fellow  director,  for  a  statement  of 
opinion  concerning  the  justice  and  ecpiity  of  the  proposal  to  end  the  strike 
through  arbitration.  I  extend  to  you.  too,  on  behalf  of  local  union  248  and  the 
international  union,  UAW-CIO,  an  invitation  to  come  to  Milwaukee  at  any  time 
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and  participate  in  our  negotiations,   so   that  you   may  learn  from  first-hand 
experience  the  details  of  the  most  disgraceful  example  in  our  time  of  a  com- 
pany's refusal  to  bargain  in  good  faith. 
Sincerely  yours, 

(Signed.)     R.  J.  Thomas, 
Vice  President,   United  Automobile  Workers,  CIO. 

EXHIBIT  NO.  IV.  PKESS  EEJJEASE  OF  UNION  STATEMENT  OF  DECEMBER  20,   194G,  OFFERING 
FACT-FINDING  AS  BASIS    FOR  SETTLING   STRIKE 

Following  the  proposal  made  by  UAW-CIO  vice  president,  R.  J.  Thomas,  to 
settle  the  286th  day  old  Allis-Chalmers  strike  through  a  Truman-appointed  fact- 
finding panel,  which  the  company  rejected,  Thomas  stated; 

Yesterday  during  negotiations  with  the  Allis-Chalmers  Co.  I  proposed  that  the 
company  join  with  the  union  in  requesting  President  Truman  to  establish  a 
fact-finding  panel  to  settle  this  dispute.  I  furthed  stated  that,  if  the  company 
would  agree  to  this  proposal  and  if  President  Truman  would  accept  it,  I  would 
guarantee  that  the  Allis-Chalmers  workers  would  return  to  work  and  the  plant 
would  reopen  ponding  settlement  of  the  strike. 

That  offer  was  made  for  one  reason  and  for  one  reason  alone,  in  the  interest 
of  the  most  rapid  settlement  of  the  strike. 

Since  the  Allis-Chalmers  employees  left  their  jobs  8  months  ago  in  protest 
against  the  arbitrary  terras  of  the  corporation,  Allis-Chalraers  has  been  running 
to  the  Government  for  aid  in  breaking  the  strike.  It  was  not  enought  that  they 
had  Federal  funds  through  tax  rebates  to  finance  their  tiold-out  on  the  workers. 
Allis-Chalmers  has  gotten  a  State  agency,  the  Wisconsin  Employment  Relations 
Board,  to  take  strike-breaking  action.  Allis-Chalmers  has  gone  to  the  State 
courts  for  injunctions.  Allis-Chalmers  has  gone  to  the  city  and  county  govern- 
ments to  get  deputies  and.  police  to  beat  up  the  strikers  and  to  impress  the  scabs 
with  their  political  power.  When  the  union  proposes  impartial  action  by  the 
Government  or  private  citizens,  Allis-Chalmers  has  the  nerve  to  say  the  union 
is  trying  to  get  the  Government  to  bale  them  out. 

It  is  obvious  that  the  Allis-Chalmers  Co  is  not  in  the  least  bit  interested  in 
settling  this  strike.  We  have  in  our  demands  asked  for  nothing  that  we 
have  not  already  received  from  Allis-Chalmers  competitors.  Our  demands  are 
just  and  they  are  reasonable.  We  are  attempting  only  to  wipe  out  the  sub- 
standard wages  from  which  Allis-Chalmers  workers  and  the  city  of  Milwaukee 
both  suffer.  We  are  attempting  to  achieve  the  same  degree  of  union  security 
and  the  same  standard  type  of  grievance  procedure  which  characterize  the  bulk 
of  our  contract  with  industry. 

To  these  demands  by  the  union  in  negotiations,  the  company  has  said,  "No." 
To  the  proposal  that  they  be  submitted  to  arbitration,  the  company  has  said, 
"No."  To  the  proposal  that  they  be  submitted  to  fact-finding  panels,  the  company 
has  said,  "No." 

No  amount  of  deceit,  no  amount  of  hypocrisy  can  cover  up  the  fact  that  only 
company  arrogance  and  its  determination  to  smash  the  union  stand  in  the  way 
of  settling  this  strike.  They  have  made  us  the  proposal  that  a  vote  be  taken 
by  the  strikers  on  their  wage  and  contract  offer.  This  was  voted  on  once  when 
the  union  overwhelmingly  decided  to  go  out  on  strike.  The  union  is  perfectly 
Avilling  to  have  a  vote  again  on  both  the  union's  and  company's  proposals  when- 
ever the  company  is  willing  to  accept  the  results  of  such  a  vote.  The  union 
is  confident  that  the  Allis-Chalmers  workers  would  vote  overwhelmingly  in 
favor  of  the  union's  proposal.  The  company  obviously  knows  this,  for  they  ask 
only  for  a  "Ja"  vote  and  will  accept  the  result  only  if  it  means  a  return  to  work 
on  the  company's  original  terms. 

The  whole  case  of  the  union  on  wages  is  based  upon  data  from  official  Gov- 
ernment sources  and  from  the  Wisconsin  Manufacturers  Association.  We  have 
proved  so  conclusively  that  Allis-Chalmers  wages  are  substandard  and  that 
both  Allis-Chalmers  workers  and  competitors  suffer  from  this  discriminatory 
status,  that  the  company  has  not  even  attempted  to  refute  our  case. 

These  are  the  facts  that  should  be  decided  either  by  arbitration  or  by  fact- 
finding. I  repeat  again  that  the  offer  made  by  the  union  to  settle  this  strike 
either  way  is  still  open.  If  the  company  stubbornly  and  arrogantly  continues 
to  say  "No"  to  every  offer  of  the  union,  then  responsibility  for  continuation  of 
the  strike  must  rest  with  it.     A  handful  of  willful  and  powerful  monopolists 
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cannot  be  allowed  to  smash  unions,  to  starve  and  beat  people  Into  submission, 
or  to  exploit  workers  through  the  payment  of  sweatshop  wages ;  65,0(30  members 
of  the  CIO  in  Wisconsin  and  5,000.000  throughout  the  United  States  are  deter- 
mined that  they  shall  not, 

EXHIBIT    NO.    V.    FARM    RESOLUTIONS 

The  union  is  in  receipt  of  many  resolutions  from  farmers  and  farm  organiza- 
tions expressing  sympathy  with  the  members  of  local  248,  UAW-CIO,  and 
their  disapproval  of  the  arrogant  refusal  of  the  Allis-Chalmer  Co.  to  settle 
the  strike. 

A  few  typical  resolutions  follows  : 

(1)  "We  farmers  of  McHenry  County,  N.  Dak.,  assembled  at  the  Granville 
High  School  June  6,  11-46,  in  a  county-wide  mass  meeting  do  hereby  request  Mr. 
Truman,  the  President  of  the  United  States,  to  seize  the  Allis-Chalmers  and 
J.  I.  Case  Manufacturing  Co.'s  plants  and  operate  them  and  negotiate  a  contract 
with  the  unions  in  those  plants  based  on  War  Labor  Board  recommendations  and 
fact-finding  committees'  reports,  so  that  we  can  get  farm  machinery  which  we 
so  badly  need." 

Hjalmer  Johnson,  Deering,  N.  Dak. 
Walter  R.  Hageman,  Deering,  N.  Dak  . 
Edwin  M.  Laksen,  Granville,  N.  Dak. 

Committee  signatures. 

(2)  "Realizing  the  storage  of  food  and  the  lack  of  spare  parts  to  operate  our 
farm  machinery,  and  our  need  to  get  new  and  much  needed  machinery  to  harvest 
our  crops  very  soon,  we  urge  you.  President  Truman,  to  seize  the  J.  I.  Case  andv 
Allis-Chalmers  Manufacturing  Co.  plants:  negotiate  contracts  with  the  unions 
based  on  War  Labor  Board  rulings,  ami  request  of  the  unions  involved;  and 
continue  to  operate  these  plants  until  the  managements  agree  to  sign  these 
Government-negotiated  contracts." 

(Signed)     Benson  County.  N.  Dak.,  Farmkrs  Union, 
Bert  M.  Salisbury,  Secretary. 


(3)  "At  a  meeting  of  farmers  sponsored  by  the  Farmers  Union  of  Chippewa 
County,  at  Montivideo,  Minn.,  May  27,  1946,  to  consider  action  to  increase  farm 
machinery  and  repair  parts  which  are  vitally  needed,  we  go  on  record  urging 
that  the  Allis-Chalmers  Co.  meet  with  the  union  to  negotiate  their  differences 
to  speed  up  production.  It  is  our  opinion  that  reasonable  increased  wages  is  to 
the  advantage  of  farmers." 

(Signed)     Norman  Nelson,  Chairman, 

Mrs.  I.  U.  Eichelberger,  Sec.-treas. 


(4)  "We  are  desperately  in  need  of  farm  machinery  to  harvest  our  crops. 
Since  the  Allis-Chalmers  and  J.  I.  Case  Co.  officials  are  stubbornly  and  arrogantly 
ignoring  the  Government  War  Labor  Board  rulings  and  findings  and  the  union 
recommendations  and  demands: 

Therefore,  Mr.  Truman,  as  President  of  the  United  States,  we  farmers  of 
Pierce  County,  N.  Dak.,  assembled  here  at  Rugby  June  7,  1946,  ask  you  to  seize  the 
Allis-Chalmers  and  J.  I.  Case  Co.  plants  and  negotiate  contracts  with  the  unions 
in  those  plants." 

(Signed)     Henry  A.  Burke, 
Secretary  Pierce  County  Fanners  Union. 


(5)  "We,  the  farmers  of  Rolette  County  at  a  meeting  held  in  Rolla,  N.  Dak., 
on  June  5,  1946,  urgently  request  you,  Mr.  President,  to  take  over  the  operation 
of  the  Allis-Chalmers  and  J.  I.  Case  manufacturing  plants.  We  also  request  that 
a  contract  with  the  unions  involved,  based  on  reports  of  War  Labor  Board 
directives  be  negotiated." 

(Signed)     Mrs.  Theo  Kjorvestad, 
Secretary  Rolette  County  Farmers  Union. 
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EXHIBIT    MX    VI.    SPEECH    OF    MELVI.N     PRICE     (D.    ILLINOIS)     OX    THE    AELIS-CHALMERS 
STRIKE  IN  THE  HOUSE  OF   REPRESENTATIVES — JANUARY  2:i,   1947 

Mr.  Speaker. -There  is  no  subject  more  widely  discussed  in  the  United  States 
today  than  the  question  of  labor-management  relations.  Every  newspaper  and 
every  radio  commentator  has  discussed  it,  often  with  more  heat  than  Light.  And 
much  legislation  has  been  drafted,  most  of  which,  incidentally,  proposes  drastic 
and  unjustified  restrictions  on  the  legitimate  rights  of  unions. 

In  the  light  of  this  situation,  I  should  like  to  call  your  attention  to  the  fact 
that  perhaps  the  most  important  single  strike  now  in  effect  in  this  country  is 
the  direct  responsibility,  not  of  the  union  involved,  but  of  the  company.  I  refer 
to  the  strike  now  in  progress  at  the  West  Allis  Works  of  the  Allis-Chalmers 
Manufacturing  Co.  in  West  Allis,  Wis.  The  Allis-Chalmers  Manufacturing  Co., 
Mr.  Speaker,  has  a  long  and  sordid  record  of  antilabor  activities.  For  years 
it  has  been  a  leading  member  of  the  National  Metal  Trades  Association.  The 
pages  of  the  LaFollette  Committee  reports  are  filled  with  instances  of  the  use 
by  Allis-Chalmers  of  the  strike-breaking,  espionage,  and  antilabor  services  of 
the  National  Metal  Trades  Association. 

A  former  president  of  this  company,  Mr.  Speaker,  was  a  leading  contributor 
and  official  of  the  isolationist,  nationalist  America  First  Committee.  It  is  not 
without  significance,  I  think, -that  the  arrogance,  stubborness,  and  refusal  to 
bargain  in  good  faith  of  this  company  resulted  in  1941  in  a  long  strike  which 
materially  impeded  this  country's  armament  program.  It  was  then,  you  re- 
member, that  the  America  First  Committee  was  at  the  height  of  its  campaign  to 
sabotage  this  country's  defense  plans.  Nor  is  it  without  significance  that  the 
terms  proposed  by  the  National  Defense  Mediation  Board,  which  were  finally 
accepted  by  the  company  as  the  basis  for  settlement,  were  substantially  the 
same  as  those  offered  weeks  earlier  by  the  union. 

The  current  strike  of  Allis-Chalmers  contains  all  of  the  factors  inherent  in  a 
situation  in  which  an  antilabor  management,  determined  above  all  else  to  smash 
the  union  of  its  employees,  has  forced  its  workers  to  go  on  strike,  has  whipped 
up  an  unprecedented  campaign  of  antiunion  hysteria,  and  has  consistently  re- 
fused to  negotiate  in  good  faith  for  the  equitable  settlement  of  the  strike. 

More  than  8  months  ago  the  workers  at  the  Allis-Chalmers  plant  in  West 
Allis,  Wis.,  voted  8,091  to  251  to  go  out  on  strike  to  win  the  same  contract  and 
wage  adjustments  which  had  been  granted  months  earlier  by  the  vast  majority 
of  companies  in  this  country.  Their  demands  were  for  an  lS^-cent  wage  in- 
crease, a  workable  grievance  procedure,  and  union  security  provisions. 

But  let  me  say  that  long  before  it  voted  to  strike,  Local  248,  United  Automobile 
Workers.  CIO.  which  has  been  certified  by  the  National  Labor  Relations  Board 
as  bargaining  agent  for  the  Allis-Chalmers  workers,  attempted  for  months  to 
get  some  kind  of  settlement  which  would  have  made  a  strike  unnecessary.  To 
all  the  union's  proposals  the  company's  answer  was  "no."  Not  only  did  the 
company  refuse  even  to  consider  the  union's  proposals,  Mr.  Speaker,  but  it  refused 
even  to  agree  to  certain  adjustments  which  had  been  ordered  by  the  National 
War  Labor  Board. 

The  National  War  Labor  Board  had,  on  the  basis  of  Local  248's  perfect  record 
of  no  work  stoppages  during  the  war,  recommended  that  the  company  agree  to 
a  standard  maintenance-of-membership  clause.     This  the  company  refused  to  do. 

The  National  War  Labor  Board  after  extensive  surveys  had  established  the 
fact  that  wages  at  Allis-Chalmers  are  considerably  below  those  paid  elsewhere 
in  the  Milwaukee  area  and  had  recommended  a  19%-cent  wage  increase  for  cer- 
tain classifications  of  workers.  This  recommendation  was  made,  Mr.  Speaker, 
in  December  l!)4r>,  over  a  year  ago.  but  the  company  has  stubbornly  and  defiantly 
refused  to  put  it  into  effect. 

Still,  in  an  effort  to  settle  the  dispute  without  the  necessity  of  striking,  Local 
24s  proposed  in  negotiations  that  the  issues  of  wages,  union  security,  and  griev- 
ance procedure  he  submitted  to  arbitration  for  a  final  and  binding  decision. 

But  this  proposal  too  was  rejected  by  the  company.  How  can  we  sneak  seri- 
ously of  preventing  strikes  by  imposing  restrictions  on  unions,  Mr.  Speaker, 
when  the  most  devastating  strike  in  the  United  States  has  resulted  from  a  com- 
pany's refusal  to  accept  the  union's  offer  of  arbitration?  This  offer,  I  might 
add.  has  been  renewed  repeatedly  by  the  union,  and  it  has  been  supplemented 
by  the  union's  proposal  to  refer  the  dispute  to  a  presidential  fact-finding  hoard. 
But  every  single  union  proposal  has  been  rejected  by  the  Allis-Chalmers  Co.,  and 
this  despite  the  fact  that  the  Milwaukee  County  Board  of  Supervisors  over- 
whelmingly voted  in  favor  of  the  union's  suggestion  for  arbitration. 
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It  is  perfectly  clear,  Mr.  Speaker,  and  the  conclusion  is  inescapable,  that  the 
Allis-ChalinersCo.  deliberately  created  this  strike  and  has  deliberately  refused 
to  settle  it. 

Allis-Chalmers  has  refused  to  accept  the  union's  offers. 

Allis-Chalmers  has  refused  to  accept  presidential  fact-finding. 

Allis-Chalmers  has  refused  to  accept  arbitration. 

Fattened  witli  high  wartime  profits  and  subsidized  by  Federal  carry-back  tax 
rebates,  Allis-Chalmers  has  embarked  upon  a  program  of  unconcealed  union 
busting.  It  has  hired  strike  breakers,  it  has  had  the  police  plant  labor  spies 
in  union  meetings,  and  it  has  had  many  of  its  striking  employees  beaten  by  police 
within  its  own  plants. 

Its  most  recent  maneuver  has  been  the  organization  of  an  ill-disguised  com- 
pany union;  and  the  Wisconsin  Employment  Relations  Board  has  granted  that 
union's  petition  for  an  election  to  determine  the  bargaining  representatives  for 
the  Allis-Chalmers  workers.  I  must  remind  you  that  the  legally  constituted 
representative  for  the  Allis-Chalmers  workers  is  Local  248,  UAW-CIO,  which 
has  been  certified  by  the  National  Labor  Relations  Board.  The  decision  to  order 
a  new  eelction — a  decision  which  is  in  violation  of  Federal  law — was  made  not 
by  any  impartial  Federal  agency,  but  by  the  Wisconsin  Employment  Relations 
Board.  If  this  precedent  in  Wisconsin  is  not  stopped,  it  will  be  carried  into  all 
other  States  and  seriously  disrupt  industrial  relations. 

In  an  effort  to  stop  this  obviously  illegal  act,  Local  248  applied  to  the  Federal 
courts  for  a  temporary  injunction  restraining  the  Wisconsin  Employment  Rela- 
tions Board  from  holding  the  election.  The  hearing  on  the  union's  petition  was 
held  before  Judge  F.  Ryan  Duffy,  of  the  Federal  district  court  in  Milwaukee  on 
January  9,  1947.  On  that  same  day,  Judge  Duffy  handed  down  his  decision  deny- 
ing the  union's  request  for  an  injunction.  It  was  handed  down,  Mr.  Speaker, 
despite  the  fact  that  briefs  filed  by  the  National  Labor  Relations  Board  and  the 
Department  of  Justice  in  a  similar  case  pending  in  the  United  States  Supreme 
Court,  dealing  with  the  question  of  the  constitutionality  and  scope  of  authority 
of  State  labor  relations  boards,  and  supporting  the  position  taken  by  Local  248, 
were  still  in  the  mail  and  had  not  yet  arrived  in  Milwaukee.  Judge  Duffy's 
decision  was  made  with  a  haste  which  was  injudicious  to  say  the  least. 

The  same  Judge  Duffy  who  handed  down  the  decision  against  the  Allis- 
Chalmers  Workers'  Union  is  a  close  relative — a  brother-in-law — of  Mr.  Harold  W. 
Story,  vice  president  and  general  attorney  of  the  Allis-Chalmers  Manufacturing 
Co.  and  chief  architect  of  its  antilabor  policy.  Under  the  circumstances,  the 
impartiality  of  Judge  Duffy's  decision  is  subject  to  grave  doubt.  But  Judge  Duffy 
apparently  did  not  for  a  moment  entertain  the  thought  of  disqualifying  himself. 

The  conclusion  seems  clear,  Mr.  Speaker,  not  only  that  responsibility  for  the 
Allis-Chalmers  strike  rests  solely  with  the  company,  but  that  the  company  has 
apparently  benefited  from  some  strange  jurisprudence. 

I  submit  that  no  legislative  program  concerned  with  labor-management,  rela- 
tions can  be  just  or  equitable  which  concerns  itself  only  with  punitive  measures 
against  labor  and  which  ignores  the  existence  of  a  conspiracy  hatched  by  the 
powerful  and  influential  captains  of  American  industry  to  destroy  the  bargaining 
power  of  their  employees  by  smashing  unions. 

EXHIBIT    NO.    VII.      EIGHT-POINT   UNION   PROGRAM    TO    SETTLE    ALLIS-CHALMERS    STRIKE, 
OCTOBER  25,   1916 — THIS  PROGRAM  WAS  TvE.TECTED  BY  THE  COMPANY 

»    1.  All  workers  be  placed  back  on  the  pay  roll  as  of  April  30,  1946,  without 
discrimination. 

2.  The  lE%-cent  wage  offer  be  put  into  effect  immediately. 

3.  All  issues  in  dispute  be  presented  to  a  fact-finding  board  appointed  by  the 
Secretary  of  Labor. 

4.  Such  fact-finding  board  make  its  decision  and  recommendation  within  30 
days. 

5.  Negotiations  be  carried  on  between  the  union  and  company  for  30  days 
should  parties  fail  to  reach  agreement  on  recommendations  of  the  fact-finding 
board. 

6.  Issues  remaining  in  dispute  after  these  negotiations  be  presented  to  an  im- 
partial arbitrator  appointed  by  the  Secretary  of  Labor. 

7.  Decision  of  the  arbitrator  be  binding  on  the  parties  and  incorporated  in 
the  new  agreement. 

8.  During  this  time  the  old  agreement  in  effect  prior  to  April  30  be  in  force 
except  as  amended  by  mutual  agreement  of  the  parties. 
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EXHIBIT  NO.  VTII.   FINANCIAL  POSITION  OF  THE  ALLIS-CHALMERS  CO. 

Research  Department,  UAW-CIO, 

Detroit  2,  Mich.,  August  23,  WJf6. 

Allis-Chalmers  Manufacturing  Co. 

i.  war  profits  compared  with  peacetime  profits 

On  the  attached  page  is  a  7-year  record  of  the  growth  and  increased  profit- 
ability of  the  Allis-Chalmers  Co.     Thanks  to  the  strong  shot  in  the  arm  provided 
by  heavy  war  orders,  the  company  is  today  in  the  best  position  in  its  history. 
During  the  5  war  years,  1941-45,  this  company — 

Piled  up  total  sales  of  $1,283,555,485. 

Earned  profits  before  taxes  of  $165,988,321. 

Earned  net  profits  after  taxes  of  $36,092,012. 

Paid  out  $14,697,453  in  dividends. 
Taking  the  average  for  the  5  war  years,  this  company  rolled  up  the  following 
impressive  records : 

Wartime  sales  245.5  percent  above  the  1939  level. 

Wartime  profits  before  taxes  587.6  percent  above  the  1939  level. 

Wartime  net  profits  after  taxes  94.1  percent  above  the  1939  level. 

Wartime  dividends  32.4  percent  above  the  1939  level. 
In  actual  figures  the  company's  yearly  sales  in  wartime  were  $256,711,097  com- 
pared to  1939  sales  of  $74,304,258 ;  average  yearly  profits  before  taxes  were 
$33,197,664,  compared  to  $4,828,046  in  1939 ;  average  net  profits  were  $7,218,402, 
compared  to  $3,719,546  in  1939 ;  and  average  yearly  dividend  payments  were 
$2,939,490,  compared  to  $2,220,021  in  1939. 
Equally  impressive  are  these  comparisons  : 

Total  assets  of  the  corporation  amounted  to  $179,836,926  at  the  end  of  1945. 
The  high  point  was  1944,  when  total  assets  amounted  to  $213,892,962.  The  1945 
level  was  66.4  percent  above  1939  total  assets  of  $108,059,559. 

Net  working  capital  amounted  to  $72,761,726  at  the  end  of  the  year  1945.  This 
is  less  than  the  company  had  on  hand  at  the  end  of  1944,  before  reconversion 
began — $104,754,014 — but  it  is  46.7  percent  above  the  net  working  capital  avail- 
able at  the  end  of  1939,  when  the  company  had  $49,612,641.  This  sum  represents 
the  amount  of  net  current  assets  the  firm  would  have  left  over  after  it  paid 
off  all  its  current  indebtedness.  Even  after  heavy  reconversion  expenses,  the  com- 
pany had  at  the  end  of  1945  more  than  72.7  million  dollars  available  for  ready 
working  capital. 

Undistributed  profits  totaled  $29,769,808  at  the  end  of  1945.  This  is  the 
amount  of  profit  which  has  been  left  over  each  year  after  dividend  payments, 
and  which  has  been  plowed  back  into  the  company.  As  we  showed  above,  the 
company  paid  out  $14,697,453  in  dividends  during  the  war  years.  But  in  this 
same  period  they  were  also  able  to  add  $21,394,559  to  undistributed  profit.  Even 
more  profit  was  retained  in  the  business  than  went  out  to  stockholders  during 
the  war. 

There  were  some  charges  against  this  undistributed-profits  fund  during  this 
period,  but  the  fact  remains  that  whereas  the  company  had  total  undistributed 
profits  of  $13,745,376  in  1939,  the  total  was  $29,769,808  in  1945— an  increase  of 
116.6  percent.  This  item  of  retained  profit  is  the  most  overwhelming  proof  of 
the  unusual  profitability  of  the  company,  and  of  its  present  exceptionally  strong 
and  sound  position.  Such  a  fund  of  undistributed  profits  guarantees  that  stock- 
holders will  receive  generous  dividend  payments  for  years  to  come.  The  company 
could  pay  from  this  fund  5  years  of  dividends  at  the  average  of  1941-45  payments, 
and  still  have  undistributed  profits  higher  than  the  1939  amount. 

H.    INCREASING  PROFITABILITY  OF  ALLIS-CHALMERS 

Not  only  did  profits  skyrocket  during  the  war  period,  but  the  rate  of  profit  also 
increased.  The  most  exact  measure  of  corporation's  profitability  is  the  percent- 
age return  on  net  worth  which  its  net  profit  represents.  In  1939  Allis-Chalmers' 
net  profit  amounted  to  a  rate  of  return  of  5.5  percent  on  its  net  worth.  By  1944, 
its  net  profit  amounted  to  a  return  of  14.3  percent  on  net  worth.     Even  though 
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net  worth  increased  rapidly — as  the  chart  shows — the  rate  of  profit  climbed 
steadily  tc  o. 

In  the  war  years,  the  company  earned  a  50.8  percent  return  on  its  1940  net 
worth.  On  a  1940  net  worth  of  $71,097,837,  the  company  earned  clear  profit  in 
the  next  5  years  amounting  to  $36,092,012.  This  means  that  on  every  $100  owned 
by  stockholders  in  1940,  the  company  earned  $50.cS0  during  the  war.  An  average 
rate  of  return  of  better  than  10.1  percent  a  year  is  very  good,  as  any  investor 
knows. 

HI.   POSTWAR  CUSHIONS  FOB  ALLIS-CHALMKRS 

The  financial  stability  of  Allis-Chalmers  has  been  guaranteed  by  the  large 
profits  made  and  retained  as  outlined  above.  In  addition,  however,  the  corpora- 
tion ■  nioys  the  guarantee  of  continued  profits  iu  1946  under  the  carry-back  tax 
provisions  of  the  Revenue  Act. 

First  of  all,  however,  the  corporation  itself  has  put  away  large  reserves. 
Called  a  reserve  for  "inventory,  postwar  adjustments,  and  other  contingencies," 
the  company  set  aside  from  income  substantial  amounts  during  all  the  war  years. 
For  1913  and  1944,  the  company  each  year  appropriated  2.5  million  dollars  for 
this  reserve.  The  reserve  reached  its  peak  at  the  end  of  1C44,  when  there  was  a 
total  of  $3,150,000  on  tap.  During  1945,  some  $3,002,417  was  taken  out  to  pay 
for  reconversion  expenses.  Apparently  there  was  some  additional  deduction, 
for  as  of  December  1945,  the  reserve  amounted  to  $4,278,514.  The  latest  balance 
sheet,  as  of  March  31,  1946,  showed  $3,581,648  still  remaining  in  the  reserve. 
This  money  has  no  strings  to  it  and  may  be  used  by  the  company  for  any  pur- 
pose at  any  time. 

But  the  biggest  cushion  of  all,  of  course,  is  the  one  providing  tax  refunds  in 
the  event  of  losses  or  low  earnings  in  1946.  This  is  the  way  it  works  out  (the 
figures  are  approximate  in  all  cases)  : 

Allis-Chalmers'  excess-profits  tax  credit  base  can  be  estimated  at  roughly  $9,- 
5-3.,'  00.  If  the  company  earns  less  than  this  amount  in  1946,  it  receives  back 
about  45.5  percent  on  every  dollar  by  which  profit  fails  to  reach  this  sum.  Let 
us  suppose  that  in  the  last  half  of  194(3  the  company  makes  up  its  early  losses 
and  ends  the  year  by  just  breaking  even,  with  no  loss  and  no  profit.  In  that  case 
it  would  get  a  refund  of  about  $4,333,000  from  the  Government. 

Now  let  us  suppose  that  the  company  ends  the  year  with  the  same  loss  as  it 
claims  for  the  first  6  months  of  1946— $8,926,432.  In  this  case  it  will  get  the 
$4,333,000,  plus  about  85.5  cents  on  every  dollar  of  loss,  or  a  total  refund  of  about 
$11,965,099.  Subtract  the  company's  loss  from  this  and  Allis-Chalmers  winds 
up  1946  with  a  tidy  net  profit  of  $3,038,667.  This  is  enough  profit  to  guarantee 
stockholders  the  same  dividends  as  they  averaged  in  the  war  years.  And  it  is 
a  very  neat  change  from  an  8.9-million-dollar  deficit  to  a  3-million-dollar  profit. 
Finally,  suppose  Allis-Chalmers  winds  up  1940  with  a  really  whopping  loss- 
say  $15,00:"),0OO.  Thanks  to  the  beneficent  United  States  Congress,  Allis- 
Chalmers  will  get  a  refund  of  $17,158,000.  Thus  its  deficit  will  be  wiped  out  and 
it  will  enjoy  a  tidy  little  profit  of  $2,15S,000.  The  truth  of  the  matter  is  that  the 
company  is  protected  against  any  contingency  in  1946  and  is  guaranteed  a  profit 
no  matter  what  happens. 

The  company  has  not  been  revealing  the  size  of  its  probable  refunds  in  its 
published  1946  reports.  In  a  small  footnote,  after  declaring  a  deficit  of  8.9  mil- 
lion dollars,  it  admits,  "Operating  loss  for  1C46  does  not  reflect  refunds  or  credits 
for  prior  years  Federal  income  taxes."  Apparently  by  not  listing  the  probable 
refunds  (as  most  companies  are  doing)  Allis-Chalmers  hopes  to  work  up  a  good 
case  of  pity  for  its  "destitute"  state.  But  let  no  tears  be  shed.  It  is  impossible 
for  Allis-Chalmers  to  lose  money  this  year.  If  the  company  were  reporting  the 
true  facts,  it  would  be  forced  to  admit  that  the  United  States  Government  is 
going  to  make  up  any  loss  that  may  be  sustained. 

Furthermore,  an  additional  postwar  cushion  which  will  come  into  play  when 
production  is  once  more  booming  is  the  repeal  of  the  excess-profits  tax.  On  high 
levels  of  production  this  will  be  a  windfall.  In  1945,  the  company  had  to  pay 
an  effective  85.5  percent  rate  on  excess  profits.  In  1945,  it  paid  out  $11,707,000 
in  excess-profits  taxes,  and  in  1944.  $36,567,000.  Such  sums  as  these  will  no  longer 
be  paid.  Tax  savings  and  hence  additional  net  profits  on  high-level  production  ' 
will  be  enormous.  The  normal  tax  rate  has  also  been  reduced — it  was  42  percent 
on  consolidated  returns  in  1946,  and  is  40  percent  in  1946.  It  is  an  ironic  fact 
that  while  corporations  are  allowed  to  make  up  losses  in  1946  from  past  excess- 
profits  taxes  paid,  they  are  not  required  to  pay  the  tax  this  year.  Thus  no  matter 
whether  income  is  high  or  low  they  get  preferential  treatment. 
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Statement  of  Geov.ge  W.  Torrknce,  Labor  Relations  Manager,   Cati  kpii.i.ar 

Tractor  Co. 

Today,  the  labor-management  problem  is  critical.  A  solution  must  be  found, 
or  our  way  of  life,  as  well  as  our  form  of  government,  will  be  jeopardized.    Much 

in  the  way  of  legislation  is  being  proposed  and  sponsored  by  those  courageous 
enough  to  stand  up  in  the  face  of  antilabor  charges.  Some  of  this  legislation,  if 
passed,  will  help  mitigate  the  problem.  However,  there  are  reasons  to  believe 
that  in  addition  to  the  legislation  now  being  contemplated,  more  must  be  done  in 
order  to  strike  at  the  heart  of  the  sickness  that  is  spreading  throughout  the  in- 
dustrial system.    It  is  imperative  that  we  find  the  fundamental  cure. 

One  of  the  basic  troubles  is  that  many  labor  unions  of  today,  particularly  the 
larger  ones,  no  longer  represent  the  employees.  Oh,  yes,  they  may  get  him  wage 
increases  and  bludgeon-  fine-sounding  contracts  out  of  management,  but  in  bar- 
gaining with  management  they  no  longer  represent  hLm,  execept  in  an  abstract 
sense.  Proof  of  this  fact  is  not  hard  to  find.  Here  are  but  a  few  of  the  many 
examples : 

1.  The  drive  last  year  for  a  30  percent  wage  increase,  which  resulted  in 
many  long  and  costly  strikes,  did  not  spring  from  the  employee.  Sure,  he 
liked  the  idea  of  a  raise,  but  the  wage  demands  actually  emanated  from  high 
union  officers  who  planned  the  wage  campaign  like  generals  mapping  a  mili- 
tary maneuver.  The  employee  was  only  an  interested  bystan  ler.  Union 
leaders  told  him  to  support  the  campaign  and  he  would  get  the  raise.  Even 
though  he  would  have  been  satisfied  with  half  as  much,  he  found  himself  on 
the  picket  line 

2.  The  recent  coal  strike  did  not  come  from  the  coal  miners  themselves. 
Sure,  they  had  confidence  in  what  their  leaders  could  get  for  them.  But  it 
wasn't  their  idea.  It  was  the  idea  of  their  leaders  and  they  simply  tagged 
along,  believing  that  they  would  reflp  their  reward. 

3.  The  portal-to-portal  suits  did  not  stem  from  employees.  In  fact,  many 
of  them  think  the  suits  are  unfair  to  their  employers.  They  were  satisfied. 
The  more  thoughtful  recognize  that  the  financial  stability  of  their  employer 
is  jeopardized.  Their  union  leaders,  however,  came  around  with  glowing 
promises  and  they  were  inclined  to  go  along.  In  at  least  some  instances  the 
employees  banded  together  and  publicly  denounced  the  actions  of  their  lead- 
ers. This  could  never  have  happened  had  the  leaders  truly  represented  the 
employees  in  the  first  place. 

Well,  you  say  "so  what?"  What  does  that  prove?  Aren't  the  leaders,  after 
all,  trying  to  benefit  the  employee?  Isn't  that  their  job?  The  answer  is  "No" — 
the  leader's  job  is  to  represent  the  employee,  not  to  decide  in  his  own  mind  what 
is  best  for  him.  There  is  a  great  d'fference — and  in  this  difference  lies  the  crux 
of  our  present  labor-management  problem 

Labor  unions  have  their  constitutions.  They  are  supposed  to  be  democratic.  In 
actual  practice,  however,  there  is  little  democracy  in  many  large  unions  as  they 
function  today.  In  these  unions  the  leaders  are  employing  the  same  autocratic 
and  dictatorial  methods  of  which  management  was  guilty  a  few  decides  ago. 

It  work  something  like  this,  with  many  variations,  of  course:  The  potential 
union  leader  is  elected  to  a  local  union  office.    In  this  office  he — 

1.  Has  influence  over  the  legislative  functions  of  the  union  (changes  in 
bylaws)  ; 

2.  Has  a  part  in  the  judicial  functions  (disciplining  of  members)  ; 

3.  Has  direct  responsibility  for  the  executive  functions  (determining  poli- 
cies, demands,  and  strategy)  ; 

4.  Has  much  to  do  with  the  so-called  educational  function  (propaganda  in 
union  publications)  :  and 

5.  Has  considerable  control  of  the  purse  strings  of  the  union  (deciding 
who  is  put  on  the  pay  roll) . 

If  the  union  leader  is  sufficiently  clever  (and  some  are)  he  finds  it  possible 
to  perpetuate  himself  in  office.  Usually,  even  in  a  large  union,  it  takes  only 
a  well-disciplined  minority  to  control  any  election.  It  is  not  uncommon  for 
a  union  with  as  many  as  10.000  members  to  have  less  than  2,000  vote  in  a  m  ajor 
election,  and  only  a  hundred  or  so  appear  at  regular  business  meetings.  A  well- 
disciplined  following  of  only  GO  or  70  members  can  control  a  union  with  a  member- 
ship approaching  10,000. 
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After  some  experience  in  the  local  office,  the  leader  finally  succeeds  in  getting 
an  international  office.  Once  in  this  office  he  can  perpetuate  himself  with  even 
greater  ease.  Ordinarily  about  half  of  the  membership  dues  go  to  the  inter- 
national. Therefore,  if  locals  have  a  combined  membership  of  100,000,  and 
dues  are  $1.50,  the  international  lias  a  monthly  income  of  $75,000.  This  large 
sum  of  money  is  controlled  by  the  few  international  offi  -ers  and,  more  often 
than  not,  its  exact  use  is  a  mystery  to  the  dues-paying  member.  Without  going 
into  detail,  the  turn-over  in  international  officers  is  remarkably  and  significantly 
Jow. 

By  comparison,  what  kind  of  democracy  would  we  have  in  the  United  States 
if  the  President  had  control  over  all  three  branches?  of  our  Government,  including 
the  purse  strings?  By  having  the  right  people  on  the  pay  roll,  by  engaging  in 
well-conceived  propaganda,  and  by  disciplining  recalcitrant  followers,  he  could 
soon  become  an  absolute  dictator  even  though  the  system  of  elections  were  con- 
tinued. Hitler,  too,  held  elections.  But  who  always  won?  Why,  Hitler,  of 
course. 

Thus  the  union  leader  is  born.  As  he  gains  power  and  prestige,  he  gets  further 
and  further  away  from  the  employee.  At  the  same  time  the  union  leader  realizes 
that  he  must  produce  results.  He  is  in  competition  with  other  union  leaders 
and  can't  be  outdone.  Therefore,  he  busily  engages  himself  in  gigantic  efforts 
to  secure  benefits  for  the  employees  he  is  supposed  to  represent.  He  doesn't 
ask  them  what  they  want.  Instead,  he  promises  what  he  will  get  for  them  (with 
their  help  on  the  picket  line,  of  course),  sells  them  on  the  idea,  whips  up 
enthusiasm  and  then  descends  on  the  employer  with  a  big  stick  already  behind 
his  back,  ready  for  immediate  use. 

So  far,  that's  not  so  bad.  But  what  about  the  employer?  How  does  he  react? 
Well,  in  a  very  human  sort  of  way.  The  employer  studies  the  demands,  then 
looks  around.  He  is  no  fool ;  he  realizes  that  the  demands  did  not  come  from 
his  employees,  but  from  their  ambitious  leader.  If  they  had  come  from  em- 
ployees, that  would  be  different  indeed.  The  employer  knows  full  well  that  his 
employees  must  be  satisfied  with  their  jobs  if  he  expects  efficiency.  If  the  demands 
had  come  from  the  employees,  and  represented  dissatisfaction  on  their  part, 
then  the  employer  had  better  do  something  about  the  situation,  and  quick. 

But  it  isn't  that  at  all,  and  the  employer  knows  it.  The  demands  came  not 
from  the  employees,  but  from  their  leader.  He  is  out  to  secure  bigger  and 
better  benefits  than  some  other  union  leader.  It  isn't  so  much  a  question  of 
employee  dissatisfaction  as  it  is  a  question  of  strategy,  bargaining  tactics, 
pressures,  counterpressures,  and  propaganda.  The  employer  rolls  up  his  sleeves 
for  a  good  fight,  not  against  the  employees  but  their  leader.  So  the  fight  goes  on 
and  too  often  the  employee,  who  until  now  was  merely  an  interested  spectator, 
finds  himself  on  the  picket  line.    He'd  rather  work. 

The  solution  is  not  to  do  away  with  or  weaken  labor  unions,  but  to  return 
them  to  the  employees.  Once  the  labor  leaders  truly  and  honestly  represent 
the  employees,  then  there  is  a  chance  for  peace  on  the  labor  front.  But  so  long 
as  these  labor  leaders  try  to  outdo  one  another  in  the  securing  of  benefits,  there 
is  trouble  ahead,  and  trouble  of  such  mounting  magnitude  that  our  whole  eco- 
nomic system  is  in  danger  of  collapse. 

Returning  the  union  to  the  employees  will  not  be  easy.  However,  it  can  be 
accomplished,  and  without  the  need  of  legislation,  if  the  employees  themselves 
come  to  realize  that  it  is  their  own  responsibility  to  run  the  unions  as  they 
should  be  run.  Employees  are  reasonable  and  sensible.  They  know  what  is 
right  and  what  is  not  right.  If  every  union  member  actively  participated  in  the 
affairs  of  his  union  and  demanded  that  the  leaders  truly  represent  the  thoughts 
and  desires  of  the  majority  membership,  then  reason  would  be  returned  to  the 
bargaining  table. 

Although  there  are  encouraging  signs  which  indicate  that  union  members 
are  awakening  to  the  problem  and  are  seeking  to  do  something  about  it,  they 
need  help.  Without  help  it  may  take  them  years  to  clean  up  their  own  houses. 
America  can't  wait  that  long.      Something  has  to  be  done  now — immediately. 

Through  legislation  much  can  be  done  to  speed  the  return  of  unions  to  employees. 
Here  are  some  examples : 

1.  By  law  require  that  all  union  nominations  and  elections  be  by  secret 
ballot.  (At  the  present  time  most  elections  are  by  secret  ballot,  but  not 
the  nominations.  In  many  instances,  therefore,  nominations  are  subject 
to  too  much  control.) 
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2.  By  law  require  that  the  actual  number  of  votes  cast  for  each  candidate 
be  publicized.  (Too  often  only  the  names  of  the  winners  are  publicized. 
If  the  number  of  votes  was  also  publicized  union  members  would  quickly 
see  whether  or  not  the  vote  was  controlled  by  a  small  but  organized  minority. 
If  so,  the  membership  would  be  inspired  to  do  something  about  it.) 

3.  By  law  require  that  voting  take  place  on  the  employer's  property  (but 
not  necessarily  on  the  employer's  time)  when  the  union  is  a  sole  bargaining 
agent.  (This  would  enable  all  union  members  to  vote.  As  it  now  is  elections 
may  be  held  at  inconvenient  locations — perhaps  deliberately — thus  assuring 
a  light  vote.  In  this  event  an  organized  minority,  by  appearing  at  the  polls, 
can  control.  Although  it  is  recognized  tha^:  many  employers  would  not  wish 
to  voluntarily  permit  such  voting  on  the  employer's  property,  if  it  were 
required  by  law  the  employer  would  have  no  real  objection.) 

4.  By  law  require  that  both  local  and  international  unions  submit  to  at 
least  an  annual  audit  by  independent  auditors,  and  issue  financial  state- 
ments which  comply  with  prescribed  standards.  (This  would  enable  members 
to  learn  where  the  money  is  going,  and  to  do  something  about  it  if  their 
money  was  not  being  used  in  the  manner  they  desired.) 

5.  By  law  provide  that  the  only  strikes  which  will  be  protected  under  the 
National  Labor  Relations  Act  are  those  which  are  called  by  a  majority  vote, 
by  secret  ballot,  of  those  involved.  Further,  provide  that  the  vote  shall  be 
on  the  question  of  an  immediate  strike,  not  on  the  question  of  granting 
authority  to  union  leaders  to  call  a  strike  if  and  when  necessary.  (Experience 
has  proved  that  the  so-called  strike  vote,  if  only  to  grant  authority  to  strike, 
is  used  primarily  as  a  bargaining  weapon,  and  employees  can  be  persuaded 
to  vote  "yes"  even  though  they  do  not  favor  a  strike.  They  are  told  that 
if  they  vote  "yes"  the  employer  will  yield  and  a  strike  therefore  won't  be 
necessary.  Too  often  they  later  find  themselves  involved  in  a  strike  which 
they  had  approved  by  vote  but  which  they  still  did  not  favor.  If  the  vote 
were  on  the  question  of  an  immediate  strike,  and  if  the  strike  were  to  be  in 
immediate  effect  should  a  majority  favor  it,  then  the  choice  would  be  clear, 
and  the  majority  would  rule.) 

6.  By  law  provide  that  when  a  strike  is  in  progress  strikers  would  continue 
to  be  protected  by  the  National  Labor  Relations  Act  only  so  long  as  a 
majority,  by  secret  ballot,  approve  continuation  of  the  strike  as  opposed 
to  acceptance  of  the  employer's  latest  offer.  In  the  application  of  this 
provision  the  employer,  the  labor  union,  or  a  petitioning  group  of  employees 
(say  not  less  than  10  percent  of  those  involved)  could  demand  the  vote, 
which  should  be  conducted  within  a  few  days  following  such  a  demand. 
(In  this  way  even  with  a  strike  in  progress  the  majority  would  still  rule. 
At  the  present  time,  once  a  strike  has  been  called,  its  settlement  is  almost 
exclusively  in  the  bands  of  union  leaders  who,  if  they  wish,  can  refuse  to 
recognize  the  sentiment  of  the  rank  and  file.  Union  leaders  can  thus  reject 
an  employer  offer  which  might  be  acceptable  to  the  majority  of  those  on 
strike. ) 

It  is  not  claimed  that  these  few  suggestions  in  themselves  would  bring  indus- 
trial peace  to  America.  Their  one  and  only  purpose  is  to  help  return  labor 
unions  to  employees.  Once  that  is  accomplished,  the  rest  will  most  certainly 
follow.  The  men  and  women  in  industry  deserve  the  confidence  of  manage- 
ment. Management  knows  them.  Management  has  worked  with  them.  Their 
judgment,  their  sense  of  fairness,  is  reliable.  If  their  thoughts  and  desires  are 
truly  represented  at  the  bargaining  table,  then  the  labor-management  problem 
will  no  longer  be  such  a  problem.     In  fact,  it  could  become  a  pleasure. 


Statement  of  United  Shoe  Workers  of  America,  CIO 

It  is  not  our  purpose  merely  to  repeat  the  arguments  that  have  been  made 
to  you  already  against  the  'nbor  b'lls  you  are  now  considering.  The  basic 
objections  to  these  bills,  and  the  grave  dangers  inherent  therein,  have  been 
expressed  effectively  and  eloquently  by  many  witnesses  who  have  appeared 
before  you.  We  wish  to  associate  ourselves  particularly  with  the  statement 
of  Philip  Murray,  president  of  the  Congress  of  Industrial  Organizations,  pre- 
sented to  you  on   February   19.   1947.     His  closing  words  are  especially   apt 
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when  considered  in  relation  to  conditions  in  the  shoe  manufacturing  indus- 
try: 

"If  you  are  prepared  to  say  that  the  time  has  come  to  weaken  unions,  then 
'you  will  have  to  be  prepared  to  say  that  the  American  working  men  and 
women  have  through  their  unions  or  otherwise  achieved  more  than  you  are 
prepared  to  concede  to  them  as  their  right  with  respect  to  wages,  hours,  and 
working  conditions.  If  you  are  prepared  to  embark  on  a  program  of  con- 
scious'y  weakening  labor  at  the  bargaining  table,  then  you  are  prepared  to 
say  that  the  strength  of  government  must  be  thrown  behind  those  employers 
who  are  todav  prepared  to  protect  their  present  and  future  profit  levels 
against  any  demands  for  wage  increases. 

"If  that  is  your  program,  then  we  are  truly  embarking  upon  a  new  and 
dangerous  era  in  the  history  of  American  government.  Not  merely  will  gov- 
ernment be  preparing  to  sit  by  and  permit  a  repetition  on  a  grander  scale 
of  the  trends  which  led  to  the  crash  of  1929 ;  government  will  be  actually 
taking  an  affirmative  and  active  role  in  impelling  the  country  in  the  direction 
of  such  a  catastrophe." 

Our  remarks  ai>^  directed  primarily  to  showing  some  of  the  consequences 
of  the  proposed  legislation,  so  far  as  the  workers  in  the  shoe  manufacturing 
industry  are  concerned. 

The  avowed  purpose  of  the  pending  proposals,  as  we  understand  it,  is  to 
reduce  industrial  strife.  The  general  approach  adopted  is  to  reduce  the  power 
and  effectiveness  of  unions,  on  the  assumption  that  the  excessive  strength  of 
unions  has  created  an  imbalance  between  management  and  labor  in  favor 
of  the  latter.  This  basic  assumption  is  false  so  far  as  organized  labor  in 
general  is  concerned,  and  is  a  particularly  gi'oss  distortion  of  the  facts  so  far 
as  organized  labor  in  the  shoe  manufacturing  industry  is  concerned. 

Shoe  manufacturers  do  not  support  the  legislation. — It  is  quite  significant 
that  not  a  single  shoe  manufacturer  has  testified,  or  submitted  a  written  state- 
ment, in  support  of  any  of  the  labor  bills  being  considered  by  your  committee. 
Certainly,  if  there  were  any  conviction  among  the  employers  in  this  industry 
that  any  of  the  proposed  bills  would  reduce  industrial  strife  and  improve  man- 
agement-labor relations  in  the  industry,  at  least  one  employer  of  shoe  workers 
would  have  arisen  to  say  so.  This  silence  of  the  industry  is  in  itself  eloquent 
testimony  to  the  fact  that  these  bills,  assuming  the  best  of  motives,  are  conceived 
in  ignorance  of  the  facts  and  destined  to  futility  as  a  cure  for  strikes. 

Summary  of  conditions  in  the  shoe-manufacturing  industry. — In  order  to  place 
this  discussion  in  the  proper  perspective,  a  thumbnail  sketch  of  conditions  in  the 
industry  may  be  helpful. 

There  is  an  extraordinarily  wide  variation  in  wage  rates  within  the  industry.1 
As  of  November  1946,  average  hourly  earnings  varied  from  71.6  cents  per  hour  in 
Virginia  to  over  $1.25  per  hour  on  the  Pacific  coast.  The  national  average  for 
the  industry  for  the  same  month  was  97.8  cents  per  hour.  Rates  vary  widely 
not  only  between  regions  but  within  regions.  Thus,  for  the  same  month,  the 
average  hourly  earnings  in  Illinois,  excluding  Chicago,  was  88.4  cents  ;  the  average 
for  Chicago  was  $1,194.  Almost  equally  wide  disparities  exist  within  given  cities. 
It  is  obvious,  therefore,  that  no  such  thing  as  an  industry-wage  structure  exists. 
Any  charge  of  labor  monopoly  in  the  industry,  based  on  control  of  wage  rates,  is 
absurd  on  its  face. 

During  the  past  10  years,  wages  in  the  shoe  industry  have  failed  even  to  keep 
pace  with  the  advance  of  wages  in  industry  generally.  In  1935  average  hourly 
earnings  were  as  follows:  All  manufacturing,  55.9  cents  per  hour;  nondurable 
goods  manufacturing,  53.8  cents  per  hour;  boot  and  shoe  (leather),  51.2  cents 
per  hour.  By  October  1946  the  following  changes  had  occurred :  All  manufac- 
turing, $1.13  per  hour ;  nondurable  goods  manufacturing,  $1,055  per  hour ;  boots 
and  shoes,  96  cents  per  hour.  Thus  wages  in  the  shoe  industry  have  fallen  be- 
hind the  general  advance  even  in  the  nondurable  goods  industries.  Do  these 
figures  prove  that  the  unions  in  the  shoe  industry  have  to  be  shorn  of  their  vast 
powers? 

Compare  these  wage  rates,  now,  with  the  profits  of  the  shoe  manufacturers. 
An  examination  of  the  reports  of  189  of  them,  representing  about  two-thirds  of 
the  industry,  yields  the  following  information : 

1  Bureau  of  Labor  Statistics. 
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Average 
L936-39 


1944 


1945 


Sales 

Over-all  profits 

Ratio  of  profits  to  sales 

Ratio  of  profits  to  net  worth 


$:>,40.338,000 
$16,265,000 

4.78 
8.94 


$044, 700, 00(1 

$42, 755, 000 

6.  63 

20.90 


$059, 462, 000 

$48, 051 ,  000 

7.29 

23.06 


Source:  Office  of  Price  Administration. 

Certainly,  no  further  proof  should  be  required  that  the  shoe  industry  has  done 
very  well  by  its  investors,  far  better  than  it  has  done  by  its  workers.  During 
approximately  the  same  period  the  earnings  of  shoe  workers  had  increased  much 
less  than  100  percent ;  but  the  profits  of  the  employers  have  increased  over  300 
percent.  The  profit  figures  cited,  remember,  go  only  through  1945.  The  1946 
profit  picture  is  even  rosier.  According  to  a  release  of  the  New  England  Shoe 
&  Leather  Association,  dated  February  25,  1947,  the  profits  of  12  major  shoe 
manufacturing  firms  were  46  percent  higher  in  1946  than  in  1945.2  Do  these 
figures  prove  that  the  shoe  industry  is  a  weak  and  defenseless  thing  that  needs 
the  power  and  majesty  of  the  United  States  Government  to  protect  it  against 
giant  and  evil  unions  which  threaten  its  existence? 

There  are  approximately  1,100  establishments  in  the  boot  and  shoe  industry, 
excluding  rubber  shoes.  The  number  of  wage  earners  in  the  industry  is  now 
approximately  200,000,  rising  from  about  172,000  in  1945.  In  terms  of  em- 
ployment, footwear  is  produced  in  a  variety  of  establishments,  mostly  small. 
Approximately  half  of  the  plants  employ  from  50  to  250  workers ;  about  one- 
third  have  a  larger  labor  force,  those  employing  over  500  constituting  about 
one-eighth  of  the  plants.  About  one-sixth  of  the  plants  employ  50  or  fewer  wage 
earners. 

In  connection  with  the  moderate  size  of  shoe  plants,  a  distinctive  feature  should 
be  noted.  Starting  with  the  McKay  machines,  introduced  about  SO  years  ago  to 
sew  the  soles  to  the  uppers  of  the  shoes,  the  policy  of  leasing  shoe  machinery  on 
a  royalty  basis  has  become  a  fixed  feature  of  the  industry.  At  the  present  time, 
most  shoe  machinery  is  leased  from  the  United  Shoe  Machinery  Corp.,  which 
follows  the  policy  of  charging  similar  royalties  or  rentals  to  all  manufacturers 
of  shoes,  irrespective  of  size  or  location. 

In  view  of  the  comparatively  small  capital  necessary  to  start  a  shoe  plant, 
the  industry  is  highly  mobile.  The  result  is  that  all  too  many  shoe  manufacturers 
find  it  easy  to  move  to  apparently  greener  pastures  in  the  hope  of  getting  cheaper 
wage  rates  and  other  types  of  inducements  from  eager  chambers  of  commerce. 
The  stranded  workers  must  shift  for  themselves.  We  have  heard  of  no  cham- 
ber of  commerce  offering  them  inducements.  Horace  B.  Davis  opens  his  book, 
Shoes,  the  Workers  and  the  Industry,  with  the  statement  that  "the  most  serious 
danger  faced  by  shoe  workers  as  a  group  is  that  of  becoming  stranded."  He 
gives  a  documented  account  of  the  extent  of  migration  in  the  shoe  industry  and 
its  serious  effect  on  the  workers. 

Statu*  of  unionization  in  the  industry. — A  few  facts  concerning  organization 
of  the  shoe  workers  will  help  fill  in  the  picture  of  the  industry,  which  the  com- 
mittee should  have  in  order  to  estimate  properly  the  impact  of  the  proposed  legis- 
lation. We  shall  not  burden  you  with  an  extended  account  of  our  problems  in 
this  regard.  It  may  suffice  to  give  you  the  following  summary  from  a  recent 
study : 3 

"Collective  bargaining  in  the  boot  and  shoe  industry  goes  back  to  the  eighteenth 
century,  but  except  for  brief  outstanding  successes  after  the  Civil  War,  its  career 
has  been  checkered  by  interunion  conflict,  and  stable  contractual  relations  have 
been  narrowly  limited.  Within  recent  decades,  union  organization  has  been 
hampered  both  by  the  shift  of  a  large  portion  of  the  industry  from  such  Massa- 
chusetts centers  as  Lynn  and  Haverhill  to  rural  New  England,  the  Middle  West, 
and  the  South,  and  by  the  welfare  activities  of  some  large,  long-established 
concerns.  Plants  can  move  easily  because  about  (0  percent  of  the  machinery 
in  use  is  not  owned  by  shoe  manufacturers  but  rented,  chiefly  from  the  United 
Shoe  Machinery  Co. 


2  This  fisrure  is  based,  apparently,  on  a  comparison  of  profits  after  taxes. 

3  How  Collective  Bargaining  Works,   p.  014,  Twentieth   Century  Fund    H042). 
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"Among  the  1,100  manufacturers  are  a  score  of  fairly  large  companies,  like 
International  Shoe,  Endicott-Johnson,  and  Brown  Shoe,  but  the  bulk  of  the 
more  than  2CO,0Q0  employees  are  in  small  establishments.  Sweatshops  and 
fly-by-night  concerns,  ready  to  take  advantage  of  municipal  subsidies  and  com- 
munity protection  against  unions,  have  been  common  throughout  the  industry." 

Despite  these  manifold  difficulties,  the  number  of  shoe  workers  covered  by 
union  contracts  has  steadily  increased.  The  Bureau  of  Labor  Statistics  reports 
that  in  October  1945,  63  percent  of  all  workers  in  the  shoe  industry  were  employed 
in  union  plants.  Unionization  is  most  extensive  in  the  Great  Lakes  region  and 
least  evident  in  the  Southeastern  States. 

The  United  Shoe  Workers  of  America,  CIO,  is  the  largest  of  the  unions  in 
the  shoe  industry.  Its  present  membership  is  close  to  70,000.  It  is  as  demo- 
cratic an  organization,  both  in  form  and  operation,  as  any  that  can  be  named. 

The  highest  law-making  body  of  the  union  is  the  convention,  which  must  be 
called  at  least  once  every  2  years  (art.  IV,  sec.  1).  Special  conventions  may  be 
called  in  the  interim  (art.  IV,  sec.  2).  Every  local  is  entitled  to  send  delegates 
in  accordance  with  its  membership  (art.  IV,  sec.  2).  LTowever,  the  convention 
is  not  unlimited  in.  its  powers.  It  can  only  propose,  it  cannot  finally  adopt, 
amendments  to  the  constitution..  This  can  be  done  only  by  a  secret  ballot  in  a 
membership  referendum  (art.  XXVI,  sec.  1).  The  convention  cannot  elect  any 
general  officers.  This  can  be  done  only  by  secret  ballot  in  a  membership  refer- 
endum, which  is  held  every  2  years  (art.  VI) . 

The  administrative  functions  of  the  organization  are  vested  in  the  general 
executive  board  (art.  Ill,  sec.  1).  This  board  consists  of  15  rank-and-file  work- 
ers, chosen  by  membership  referendum  from  the  various  regions  of  the  union 
(art.  VIII).  No  full-time  salaried  officials  of  the  union  can  serve  as  a  member  of 
the  general  executive  board. 

The  constitution  makes  ample  provision  for  local  autonomy  (art.  IX,  X.  XI), 
and  the  national  office  of  the  union  has  scrupulously  observed  the  rights  of  the 
locals. 

Likewise,  the  rights  and  privileges  of  individual  members  are  carefully  pro- 
tected. Charges  against  any  member  must  pass  through  a  carefully  defined  pro- 
cedure which  insures  the  member  due  process,  a  fair  hearing,  and  the  right  of 
appeal  to  the  highest  bodies  of  the  organization  (art.  XVIII) . 

Ample  provision  is  likewise  made  so  that  the  membership  may  be  well  in- 
formed on  the  union's  finances.  The  secretary-treasurer  is  required  to  make 
a  monthly  financial  report  to  the  general  executive  board  and  a  quarterly  financial 
report  to  all  local  unions,  and  a  complete  itemized  report  to  the  convention  ;  his 
accounts  must  be  audited  once  a  year  by  a  certified  public  acountant  (art.  VII). 

We  could  give  many  more  details  to  demonstrate  that  the  United  Shoe  Workers 
of  America,  CIO,  is  a  democratic  organization.  However,  lest  these  details  bur- 
den the  committee,  we  are  submitting  herewith  copies  of  our  constitution  which 
you  may  examine  at  greater  length,  if  you  desire. 

Proposed  legislation. — In  the  light  of  the  foregoing  facts  about  industrial 
relations  in  the  shoe  industry,  which  we  would  gladly  elaborate  upon  if  the 
committee  were  interested,  what  will  be  the  effect  of  the  proposed  legislation 
on  the  workers  and  employers  in  the  industry?  What  public  interest  will  be 
served  if  these  bills  are  passed?  What  evils  beset  the  industry  now  which  will 
be  eliminated  if  these  proposals  become  the  law  of  the  land?  We  can  discuss 
only  a  few  of  the  bills  at  this  time,  and  even  as  to  those  few  our  remarks  will 
be  developed  from  the  point  of  view  of  the  shoe  industry. 

1.  Elimination  of  union  security,  check-off,  etc.    (S.  55,  Ball-Taft-Sniith  bill; 
S.  105.  Ball  bill). — These  proposals  would  prohibit  management  and  labor  from 
entering  into  voluntary  contractual  arrangements  of  any  kind  providing  for  a. 
union  shop,  closed  shop,  check-off,  or  other  forms  of  so-called  union  security. 

Provisions  of  this  type  have  been  well-established  features  of  collective  agree- 
ments in  the  shoe  industry  for  many  years.  Their  use  is  widespread.  Accord- 
ing to  the  Bureau  of  Labor  Statistics,  over  53  percent  of  the  shoe  workers  covered 
by  union  agreements  are  under  union  security  provisions,  as  follows:  27.5  per- 
cent under  agreements  providing  for  a  closed  shop,  or  a  imion  shop  with  prefer- 
ential hiring ;  2.7  percent  are  under  union-shop  provisions  ;  23  1  percent  are  under 
maintenance-of-membership  clauses.  Since,  as  indicated  above,  approximately 
two-thirds  of  the  industry  is  under  union  agreement,  it  (bus  appears  that  at 
least  one-third  of  all  shoe  workers  are  covered  by  union  security  arrangements. 
This  is  almost  double  the  ratio  that  exists  for  industry  as  a  whole. 

What  barm  hnve  such  provisions  done  to  the  workers  or  the  employers  in  the 
shoe  industry?    No  employer  has  come  forward  to  criticize  them.    Can  it  reason- 
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ably  be  said  that  they  have  given  any  union  in  the  shoe  industry  excessive  power? 
The  brief  review  of  the  wage  and  other  conditions  in  the  industry  given  above 
shows  that  the  shoe  unions  have  been,  if  anything,  too  weak.  They  have  been 
unable  to  procure  anything  approaching  industry  uniformity  in  wage  rates. 
Average  earnings  are  still  below  any  decent  minimum  and  are  not  increasing  at 
a  pace  even  equal  to  earnings  in  other  non-durable-goods  industries. 

On  the  other  hand,  if  shoe  unions  and  employers  are  deprived  even  of  the  right 
to  make  voluntary  agreements  to  protect  the  labor  standards  which  have  been 
established,  then  new  strife  in  the  industry  is  inevitable.  The  elemental  struggle 
for  self-preservation  will  be  intensified.  The  "buckeye"  shops — the  sweatshop 
and  fly-by-night  operator— will  be  given  a  new  lease  on  life,  encouraged  to  move 
from  pillar  to  post,  from  cellar  to  loft,  looking  for  the  cheapest  labor  he  can  find. 
Surely  this  committee  cannot  consider  that  the  aggravation  of  such  conditions  is 
in  the  public  interest.  The  effort  to  organize  the  shoe  workers,  and  to  obtain 
for  them  decent  working  conditions,  has  been  long  and  grim  and  costly.  We  are 
at  last  beginning  to  see  daylight.  To  shackle  us  now,  on  the  charge  that  we  are 
too  powerful,  would  be  a  shocking  and  utterly  cynical  misuse  of  power. 

2.  Prohibit  union  monopolies  (S.  133,  Ball  bill). — This  proposal,  that  it  be  made 
an  unfair  labor  practice  to  bargain  with  more  than  one  company  or  to  bargain 
beyond  a  radius  of  100  miles,  would  appear  at  first  blush  not  to  apply  to  collec- 
tive bargaining  in  its  present  stage  in  the  shoe  industry.  We  have  no  industry- 
wide bargaining  now.  We  do,,  however,  have  what  may  be  called  regional  bar- 
gaining. According  to  the  evidence  available  to  the  Bureau  of  Labor  Statistics, 
over  20  percent  of  all  shoe  workers  currently  under  contract  are  covered  by 
regional  agreements.  With  the  exception  of  an  independent  group  in  south- 
eastern Massachusetts,  all  current  regional  agreements  in  the  shoe  industry  have 
been  negotiated  by  our  organization.  The  point  we  wish  to  emphasize  is  that 
these  agreements  have  helped  us  greatly  to  establish  amicable  industrial  relations 
where  they  are  in  effect,  and  we  are  convinced  that  the  more  inclusive  this  type 
of  bargaining  becomes  in  our  industry  the  more  nearly  will  we  approach  a  healthy 
stabilization  of  its  industrial  practices. 

However,  this  bill,  as  has  been  frequently  pointed  out;  does  more  than  outlaw 
industry-wide  bargaining.  It  renders  national  unions  impotent.  Under  this 
proposal  it  would  be  illegal  for  a  national  union  to  bargain  even  with  a  single 
employer,  if  that  union  represents  employees  outside  that  employer's  labor  market 
area  ;  it  would  be  illegal  for  the  national  union  to  promulgate  a  general  policy  for 
its  locals  to  follow  in  negotiating  contracts.  In  other  words,  some  of  the  most 
important  functions  performed  by  any  national  union  would  be  outlawed,  regard- 
less of  whether  or  not  such  unions  engage  in  industry-wide  bargaining. 

If  the  various  locals  within  our  organization  cannot  consult  with  one  another, 
to  exchange  information,  ideas,  and  plans,  the  task  of  organizing  the  workers  in 
the  industry  will  become  almost  insuperable.  As  we  have  already  pointed  out, 
the  h'gh  degree  of  mobility  of  a  shoe  manufacturer  has  made  it  extremely  difficult, 
in  any  event,  to  stabilize  the  industry.  The  proposed  legislation  would  greatly 
increase  the  difficulties.  The  maintenance  of  even  the  present  inadequate  earn- 
ings would  be  threatened.  That  would  be  the  real  result  of  this  legislation — not 
the  elimination  of  labor  monopolies  which  do  not  exist. 

It  is  highly  sardonic  to  talk  of  labor  unions  in  the  shoe  industry  in  connection 
With  monopoly.  Certainly  no  labor  union  is  remotely  as  influential  within  the 
industry  as  several  of  the  emplovers.  In  1945  the  total  value  of  the  products  of 
the  shoe  industry  was  $903,815,650.  The  International  Shoe  Co.  alone  produced 
over  16  percent  of  this  total,  or  $148,733,704.  Three  units  of  the  industry.  Inter- 
national Shoe  Co..  Endicott-Johnson  Corp.,  and  Brown  Shoe  Co.,  together  pro- 
duced over  $307,000,000  worth  of  shoes,  or  over  one-third  of  the  total  output  of 
the  industry. 

It  becomes  downright  cynical  to  talk  of  a  national  union  in  the  shoe  industry 
as  a  monopoly  in  the  face  of  the  operations  of  the  United  Shoe  Maehinerv  Corp. 
That  company's  operations  are  deemed  not  to  he  monopolistic,  although  it  controls 
most  of  the  shoe-manufacturing,  machinery  in  the  country,  and  leases  its  equip- 
ment at  uniform  prices.  Under  these  circumstances  would  there  be  even  a  shred 
of  decency  in  the  effort  to  prevent  a  national  union  from  trying  to  achieve  some 
approach  to  uniformity  in  wage  rates?     If  there  is,  we  cannot  see  it. 

3.  Coolino-off  nrriod  (S.  55.  Rall-Taft-Smith  bill). — This  proposal  woidd  permit 
a  Federal  mediation  board  to  intervene  in  any  labor  dispute  on  its  own  motion, 
and  until  the  Board  certifies  that  its  efforts  at  mediation  are  concluded  or  until 
60  days  have  elapsed  after  its  offer  of  services,  employees  must  refrain  from  any 
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strike.  To  make  it  completely  fair  to  everybody,  no  doubt,  it  is  provided  that 
the  employer  must  also  refrain  from  any  lock-out. 

We  know  of  no  condition  in  the  shoe  industry  which  can  possibly  justify  such 
an  extreme  measure.  There  have  been  no  national  strikes  in  the  industry.  Such 
strikes  as  have  occurred  have  been  purely  local  in  nature.  And  these  strikes, 
so  far  as  the  United  Shoe  Workers  are  concerned,  are  not  spur-of-the-moment 
affairs.  They  occur  only  after  all  efforts  have  been  exhausted  to  settle  the  disputes 
by  negotiation  and  conciliation. 

Any  notions  that  the  shoe  industry  has  been  plagued  by  strikes  should  be  dis- 
pelled by  the  following  statistics  on  strikes  in  the  shoe  industry  since  1935: 


Man-Tiays 

idl" — shoe 

industry 

Estimated 
total  man- 
hours — shoe 
industry 

Percenter  of 
man-days 
idlp — shne 
industry 

Percentage  of 
nwn-davs 
idle— all 
industry 

1935 

171.000 
84. 000 

396  000 
99. 600 

114,000 
43,  POO 

112  000 

184. 000 
86.  900 
74  POO 

133.000 

84.180.000 
91.092  000 
89.  808  000 
79,  332  000 
93. 396  000 
84,  588.  000 
98. 160  000 
97, 140. 000 
87.912  000 
84.360  000 
82, 944, 000 

0.20 
.09 
.29 
.12 
.12 
.05 
.11 
.19 
.09 
.08 
.16 

0.29 

1936 

.21 

1937. 

1938 

.43 
.15 

1939_ _ 

1940 

1941        ..     

.28 
.10 
.32 

194?  -     

.05 

1943 

.15 

1944. 

.09 

1945.- 

.47 

Source:  Bureau  of  Labor  Statistics. 


It  is  evident  from  this  record  that  the  shoe  manufacturing  industry  has  had 
substantially  fewer  stoppages,  proportionately,  than  industry  generally.  In 
1945  the  ratio  was  l-to-3.  In  view  of  this  record,  aside  from  any  other  consid- 
erations, how  can  it  reasonably  be  urged  that  further  strike  controls  are 
required  ? 

Our  organization  has  established  a  number  of  constitutional  safeguards  against 
rash  strike  action.    Article  XXII,  section  1,  of  our  constitution  provides  : 

"The  general  organization  recognizes  the  local  union  with  the  apnroval  of  a 
majority  of  the  xoorkers  involved  as  having  the  initial  local  authority  in  each 
local  union  on  all  matters  concerning  strikes  or  grievances  of  whatever  nature 
must  be  passed  upon  by  the  members  thereof  before  any  action  is  taken ;  pro- 
vided, however,  that  no  strike  shall  he  called  by  any  local  union  without  first 
obtaining  sanation  from  the  general  executive  board,  or  in  case  of  an  emergency, 
from  the  president."     [Italics  added.] 

The  utter  futility  of  eooling-eff  neriods  as  str'ke  deterrents  has  b°en  shown 
by  the  experience  of  the  country  under  the  Smith-Connally  Act.  Not  only  did  that 
law  not  prevent  strikes;  it  actually  encouraged  them  by  appearing  to  give  Fed- 
eral sanction  to  strikes  after  the  end  of  the  waiting  period.  Collective  bargain- 
ing was  hampered,  not  helped,  by  the  law,  because  employers  were  inclined  to 
postpone  any  efforts  to  bargain  until  the  end  of  the  waiting  period. 

The  proposed  cooling-off  period  would  be  highly  inequitable  in  a  seasonal  in- 
dustry, such  as  shoe  manufacturing.  In  these  industries,  a  cooling-off  neriod 
would  provide  so  effective  a  strike-breaking  weapon  that  unions  would,  for 
practical  purposes,  lose  entirely  the  only  effective  economic  sanction  they  have — 
the  right  to  strike.  The  seasonal  peaks  in  the  shoe  industry  come  and  go  in  60 
days  An  employer  could  dally  with  a  union  as  long  as  the  union  would  permit, 
and  then,  when  the  union  has  been  forced  to  strike  and  had  chosen  a  time  when 
a  strike  might  have  some  effect,  the  employer  has  only  to  invoke  the  aid  of  the 
Government  and  the  strike  must  be  called  off  for  60  days.  After  he  has  gotten 
his  shoes  shipped,  the  employer  could  well  afford  to  shut  his  plant  until  his 
workers  are  starved  into  submission — assuming  their  hopes  and  spirits  had  not 
already  been  frozen  by  the  cooling-off  period.  It  is  sheer  mockery  of  the  worker 
to  say,  under  such  circumstances,  that  the  right  to  strike  has  been  preserved. 

We  have  said  enough,  we  think,  to  demonstrate  how  damaging  only  a  few  of 
the  leg-siative  pronosals  mav  he  to  labor  in  the  shoe  industry.  Mu"h  more  can 
be  said,  but  it  would  be  largely  repetitious  of  what  you  have  already  heard,  so  we 
shall  refrain. 

We  want  to  return,  for  a  moment,  to  a  brief  consideration  of  the  whole  law- 
making process.     New  laws  are  passed,  ostensibly,  to  effect  some  change,  to 
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achieve  some  public  good.  The  public  good  is  achieved  by  correcting  some  exist- 
ing evil.  Your  committee  believes,  or  at  least  some  of  its  members  believe,  ap- 
parently, that  unions  in  their  present  state  are  inflicting  some  evil  upon  the 
economy  which  can  be  corrected  by  the  proposed  legislation.  What  is  that 
evil?  Will  your  legislation  remove  it?  And,  if  so,  will  it  do  so  without  causing 
far  greater  evils  to  our  economy  and  our  democratic  institutions  than  it  can 
remove?  It  is  our  deep  conviction  that  dispassionate  consideration  of  these 
questions  by  you  can  have  only  one  result — rejection  of  this  legislation. 

In  closing,  we  wish  again  to  endorse  the  stand  taken  by  President  Philip  Mur- 
ray, both  as  to  his  analysis  of  the  general  problem  and  the  conclusions  he 
reached.     We,  too,  believe  as  he  does  that — 

"We  are  moving  now  into  an  era  of  promise  as  well  as  of  much  danger  in  our 
economy  generally  and  in  the  field  of  labor  relations  in  particular.  Its  eco- 
nomic dangers  I  have  already  noted.  But  we  are  also  faced  for  the  first 
time  with  a  real  opportunity  for  developing  in  collective  bargaining  a  rational 
foundation  for  stable  and  healthy  labor  relations. 

"There  are  some  segments  of  American  industry  in  which  collective  bargaining 
has  reached  a  level  of  relative  maturity,  maturity  born  of  bitter  experience 
and  evolved  out  of  grim  struggle.  There  are  other  and  perhaps  even  more  ex- 
tensive areas  of  industry  in  which  true  collective  bargaining  is  just  now  for  the 
first  time  beginning  to  evolve. 

******* 

"Certainly,  the  CIO  has  at  all  times  in  its  history  been  prepared,  willing, 
and  anxious  to  render  every  cooperation  in  the  stabilization  and  advancement  of 
collective-bargaining  relations  in  this  country.  *  *  *  So  long  as  there  is  in- 
dication of  willingness  on  the  part  of  management  to  meet  and  enter  into  dis- 
cussion in  good  faith  on  the  problems  of  the  workers  in  their  industries,  and  to 
seek  cooperatively  solution  of  those  problems,  our  organizations  have  been  and 
are  at  all  times  prepared  to  meet  management  more  than  half  way." 

If  that  "foundation  for  stable  and  healthy  labor  relations"  is  to  be  preserved, 
if  the  evolution  of  collective  bargaining  is  to  continue  peacefully  and  fruitfully, 
all  of  the  pending  antilabor  bills  must  be  decisively  defeated. 


Statement  op  Frederick  A.  Virkus,  Chairman  of  the  Conference  of  American 
»  Small  Business  Organizations 

Mr.  Chairman,  and  members  of  the  Senate  Committee  on  Labor  and  Public 
Welfare,  my  name  is  Frederick  A.  Virkus,  and  I  am  submitting  this  statement 
as  chairman  of  the  Conference  of  American  Small  Business  Organizations  and 
as  chairman  of  the  Illinois  Legislative  Commission  on  Small  Business. 

I  wish  to  state  at  the  outset  that  I  am  not  an  expert  on  labor  relations.  My 
own  business  is  that  of  publishing  reference  books  in  Chicago,  in  which  busi- 
ness I  have  been  engaged  under  my  own  name,  the  Virkus  Co.,  publishers  since 
1925.  Previous  to  that  time  I  edited  the  well-known  national  biographical 
directory,  Who's  Who  in  America,  for  over  25  years. 

I  was  elected  chairman  of  the  conference  in  January  1942,  and  have  since 
devoted  most  of  my  time  to  its  work,  which  is  primarily  the  preservation  of  our 
free,  independent  system  of  economy,  of  which  the  small  businessmen  of  America 
are  generally  recognized  as  the  backbone,  constituting  92  percent  of  our  economy. 

The  conference  is  a  fact-finding  organization.  Before  presenting  any  state- 
ment, the  conference  prepares  a  questionnaire  bulletin  on  a  given  subject,  such 
as  labor  relations,  and  distributes  these  to  several  hundred  thousand  small  busi- 
nessmen throughout  the  country  representing  all  lines  of  trade,  commerce,  in- 
dustry, manufacturing,  the  personal  services,  and  the  professions,  in  the  effort 
to  crystallize  the  opinion  of  over-all  small  business  in  America.     See  exhibit  A. 

A  tabulation  of  the  answers  to  this  widespread  distribution  of  question- 
naire bulletins,  is  prepared  and  the  percentages  of  answers  to  specific  questions 
are  given  to  Members  of  the  Congress,  administration  officials,  and  others  con- 
cerned, as  the  deliberated  expression  of  opinion  of  the  small  businessmen  of 
America. 

I  wish  to  state  here  that  out  of  the  most  widespread  correspondence,  perhaps 
with  a  greater  number  of  businessmen  than  that  of  any  other  business  organi- 
zation in  America,  we  have  yet  to  contiict  a  single  businessman  who  is  out-and- 
out  anti-labor-union. 
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The  small  businessmen  of  America  recognize  labor  unionism  as  an  estab- 
lished American  institution.  They  believe  that,  within  its  proper  sphere,  it 
is  as  much  a  part  of  free  enterprise  as  enterprise  itself.  This  combination  of 
labor  and  management  has  made  this  the  greatest  Nation  on  earth  and  the 
combination  must  not  be  destroyed. 

On  the  other  hand,  we  have  yet  to  contact  a  single  businessman  who  does 
not  believe  that  organized  labor  has  been  led  astray  be  a  hierarchy  of  labor, 
who  have  taken  the  rank  and  file  so  far  beyond  labor's  legitimate  bounds,  that 
they,  the  hierarchy  of  labor,  have  become  a  menace  to  the  welfare  of  the  people, 
even  a  menace  to  constitutional  government,  and  to  labor  organization  itself. 

The  conference  has  no  ax  to  grind,  nor  do  we  spearhead  the  efforts  of  any 
particular  line  of  business.  We  consider  only  matters  affecting  the  welfare 
of  small  business  as  a  whole.  We  believe  that  what  is  best  for  the  country  as 
a  whole  is  also  best  for  business  as  a  whole  and  best  for  labor  as  a  whole. 

The  Illinois  legislative  commission  on  small  business  was  created  by  the 
Illinois  General  Assembly  in  1943  for  the  purpose  of  studying  the  problems  con- 
fronting the  small  businesmen  of  Illinois  and  recommending  legislation  to  the 
general  assembly  for  the  protection  of  the  small  businesmen  of  this  State. 

Obviously,  the  problems  confronting  small  businessmen  in  one  State  are 
similar  to  those  confronting  businessmen  in  every  other  State  in  the  Union. 
This  has  been  demonstrated  by  the  fact  that  the  newspaper  publicity  resulting 
from  the  legislative  commission  hearings  in  Illinois,  has  brought  to  us  case 
histories  from  other  States  in  the  Union,  Maine  to  California. 

At  the  present  time,  apparently  the  chief  problem  confronting  small  buisness- 
meu  throughout  the  country,  is  a  form  of  labor  union  coercion  to  force  the  owner- 
operators  of  small  establishments  to  join  a  labor  union  or  suffer  picketing  and 
boycotting  to  prevent  deliveries  to  and  from  an  establishment,  thus  forcing  it 
out  of  business. 

It  is  typical  individual  case  histories  taken  in  verbatim  testimony  before 
nine  hearings  of  the  Illinois  legislative  commission  on  small  business  and 
individual  case  histories  received  through  the  mail,  which  I  wish  to  present 
to  your  committee  for  its  consideration.  We  label  these  exhibits  B,  C,  D,  E,  F, 
G,  H,  I,  and  J. 

Not  content  with  coercing  employees  to  join  a  labor  union,  organizers  are  now 
after  the  approximately  1,800,000  owner-operators  of  retail  establishments 
throughout  the  country,  forcing  them  to  become  members  by  intimidation,  black- 
listing, picketing,  boycotting,  personal  violence,  and  destruction  of  property. 

This  is  apparently  a  well-organized  and  concentrated  campaign  by  cities,  coun- 
ties, States,  and  nationally.  This  activity  started,  as  far  as  we  are  aware, 
with  filling  stations  and  garages.  It  has  spread  to  grocers,  meat  markets,  milk 
dealers,  hardware  dealers,  paint  dealers  lumber  dealers,  clothing  and  shoe  stores, 
furniture  dealers,  printers,  automobile  dealers,  landscape  gardeners,  under- 
takers, barkers,  cleaning  and  dyeing  establishments,  florists,  liquor  stores,  blue- 
printing, and  is  spreading  like  a  prairie  fire  to  other  lines  of  business  through- 
out the  country. 

.  Obviously,  a  labor  union  cannot  increase  the  wages  of  the  owner  of  a  business 
nor  win  for  him  better  working  conditions,  although  it  does  attempt  to  dictate 
the  hours  he  shall  spend  in  his  own  establishment. 

In  certain  lines  of  business,  such  as  paint  dealers,  as  an  example,  where  an 
employer  has  six  or  more  employees,  he  is  told  that  he  must  sign  a  closed-shop 
contract  for  all  his  employees  including  himself,  pay  the  initiation  fees  and 
dues— or  else ! 

A  common  practice  is  for  the  union  to  write  an  agreement  specifying  its  own 
terms  of  wages  and  hours,  and  force  a  trade  association  to  sign  the  contract 
in  behalf  of  all  those  engaged  in  that  line  of  business,  whether  members  of  the 
trade  association  or  not.  In  other  words,  it  is  a  blanket  contract  to  force  an 
entire  line  of  business  to  observe  wage  rates  and  restriction  of  hours.  When  the 
trade  association  has  signed  a  blanket  contract  the  union  organizer  then  pro- 
ceeds to  sign  up  each  individual  establishment.     See  exhibit  K. 

We  attach  hereto  as  exhibit  L,  a  verbatim  quotation.  Also  a  copy  of  a  letter 
(exhibit  M),  received  by  this  same  man  from  his  union,  which  speaks  for  itself. 
The  owner  has  no  control  over  whom  he  can  hire  or  fire,  wages  nor  hours. 

A  typical  case  coming  to  my  personal  knowledge  is  that  of  Mrs.  Ruth  De 
Mello,  of  Visalia,  Calif.  This  lady  called  me  on  the  telephone  at  my  home  in 
LaGrange,  111.,  2,000  miles  away,  on  a  Sunday  afternoon,  in  the  hope  that  I  might 
be  able  to  advise  her  about  her  problem. 
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She  stated  that  she  had  been  in  the  retail  grocery  business  for  8  years,  and 
doing  very  well.  A  few  months  previously  she  had  hired  two  ex-GI's  to  assist 
her  in  her  business,  and  they  were  expanding  rapidly.  Suddenly  ;i  labor  or- 
ganizer appears  and  demands  that  she  and  her  employees  join  the  union  or  they 
would  throw  out  a  picket  line  and  prevent  deliveries  to  and  from  her  little  store. 
She  had  contacted  her  local  chamber  of  commerce  and  -employers'  association 
in  Visalia  without  help.  She  asked  me  what  she  could  do.  I  said  the  answer  is, 
Nothing.  "Does  the  union  have  a  right  to  place  pickets  on  my  property?"  It 
does.  "Is  there  any  law  to  protect  me  from  joining  the  union*/"  There  is  none. 
"Is  this  Russia  or  America  ?" 

I  submitted  this  case  to  Mr.  William  Green  (Exhibit  N),  president  of  the 
A.  F.  of  L.,  who  assured  me  that  an  investigation  would  be  made.  After  several 
months'  time  and  my  further  pressing  the  matter,  Mr.  Fenton,  national  organizer 
of  the  A.  F.  of  L.,  sent  to  me  a  carbon  copy  of  a  letter  received  from  the  presi- 
dent of  the  local  union  in  Visalia,  Calif.,  stating,  "*  *  *  an  agreement  was 
reached  which  was  satisfactory  to  all  parties  concerned."  (Exhibit  O. )  Shortly 
before  this  I  had  received  a  letter  from  Mrs.  De  Mello  stating,  "I  went  to  all 
means  of  getting  merchandise,  but  after  2%  weeks  I  was  compelled  to  join  or 
go  out  of  business."  (Exhibit  P.)  So  this  case  was  settled  "*  *  *  satis- 
factory to  all  parties  concerned." 

When  we  received  reports  from  other  sections  of  the  country  I  called  this 
matter  to  the  attention  of  Secretary  of  Labor  Schwellenbach,  in  a  letter  dated 
September  3,  1946,  and  I  am  attaching  a  copy  of  that  letter  hereto  as  exhibit  Q. 

Judge  Schwellenbach  agreed  to  call  the  meeting  I  requested,  and  stated  he 
would  place  the  matter  in  the  hands  of  Assistant  Secretary  of  Labor,  Philip 
Hannah.  Thereafter  I  had  a  second  conference  with  Judge  Schwellenbach,  who 
assured  me  he  would  cooperate  with  us  in  the  effort  to  stop  this  form  of  union 
activity.  Later  on  I  also  had  a  conference  with  Mr.  Philip  Hannah,  who  assured 
me  likewise  that  he  would  endeavor  to  call  a  meeting  of  the  international  presi- 
dents of  the  unions  involved  in  order  that  we  might  present  our  testimony  in 
the  hope  that  they  would  issue  directives  to  their  local  unions  to  stop  this  prac- 
tice. After  waiting  some  weeks  for  Mr.  Hannah  to  call  the  meeting,  we  received 
a  letter  from  him  stating  that  he  had  discussed  the  matter  with  the  union  presi- 
dents himself  and  that  nothing  could  be  done  in  the  matter  except  that  we 
"might  take  it  up  with  each  of  the  local  unions  involved." 

We  attach  hereto  newspaper  reprints  outlining  other  case  histories  for  your 
further  information. 

Whatever  so-called  labor  rights  may  be,  we  cannot  concede  that  they  include 
the  right  to  dictate  life  or  death  over  any  private  business  enterprise.  There  are 
approximately  3,600,000  small  business  concerns  in  this  country  at  this  time, 
which  are  owned  and  operated  on  the  average  by  two  and  one-half  persons  or  a 
total  of  8,500,000  American  citizens.  Collectively,  they  are  the  biggest  asset  in 
America  and  they  must  not,  nor  any  segment  of  them,  be  under  the  domination  of 
any  private  group  in  the  conduct  of  their  enterprises. 

We  believe  that  this  form  of  union  activity,  coercing  owner-operators  of  busi- 
ness concerns  to  join  the  union  can  be  brought  to  a  halt  by  a  simple  piece  of  legis- 
lation to  confine  labor-union  membership  to  employees  only. 

Respectfully  submitted. 

Frederick  A.  Virkus,  Chairman. 


[From  the  Chicago  Tribune,  September  18,  1946] 
Warned  To  Join  Union — or  Else  !  Say  Merchants 

(By  Anthony  Wirry) 
[Chicago  Tribune  Press  Service] 

AT/roN,  III.,  September  17. — A  group  of  small  retail  merchants  testified  here 
today  that  they  were  compelled  to  join  a  labor  union  against  their  wishes  and 
and  that  they  would  "get  out  today"  except  for  fear  of  bodily  injury  or  damage 
to  their  properties. 

These  men,  most  of  them  owner  operators  of  small  combination  grocery  and 
meat  markets,  disclosed  this  information  at  a  hearing  called  by  the  Illinois 
legislative  commission  on  small  business  which  is  studying  the  problems  of  small 
businessmen  under  the  chairmanship  of  Representative  Virkus  (Republican, 
La  Grange). 
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Criticism  was  directed  largely  at  three  locals  affiliated  with  the  American 
Federation  of  Labor.  These  include  meat  cutters  local  8,  retail  clerks  local  344, 
and  teamsters  and  chauffeurs  local  525. 

GKOOER  TELLS  OF  THKEATS 

Werner  Solterman,  an  Alton  meat  and  grocery  owner  for  the  last  9  years,  told 
the  committee  he  joined  the  meat  cutters  to  "keep  down  trouble"  because  union 
organizers  threatened  that  his  property  might  be  damaged  or  that  his  trade  would 
be  cut  down. 

"I  have  had  no  benefits  from  this  union  in  the  3  years  I  have  belonged  and  they 
have  nothing  to  sell  me,"  he  said.  "For  me,  as  owner  of  my  own  place,  the  union 
cannot  do  much  for  me  on  hours  and  wages,  but  it  fell  down  on  the  one  chance 
it  had  to  help  when  the  OPA  was  off.  The  union  did  nothing  to  keep  controls 
from  coming  back  or  keep  meat  on  the  counters.  In  one  recent  week  I  got  $32 
worth  of  meat.  Yet  in  this  same  week  the  union  wants  me  to  pay  my  son,  an 
apprentice  meat  cutter,  $50  to  cut  up  this  insignificant  amount  of  meat." 

A  "form  of  gangsterism" 

George  St.  Cin,  another  owner-operator  with  13  employees,  said  he  joined  the 
meat  cutters  to  avoid  such  troubles  as  picketing,  broken  windows,  stench  bombs, 
customer  intimidation,  and  other  forms  of  pressure.  Disclosing  that  he  plans 
to  leave  the  union  early  this  year,  he  said :  "I  feel  that  this  is  a  free  country. 
I  can't  see  why  I  have  to  pay  dues  to  a  union  to  run  my  own  business.  It  is  just 
a  form  of  gangsterism  to  me." 

A  similar  view  was  expressed  by  Joseph  R.  Rain,  who  has  been  in  the  meat  and 
grocery  business  since  1928.  "I  would  get  out  today  if  I  was  sure  the  picket 
trouble  I  had  about  3  years  ago  would  not  start  all  over  again.  I  think  a  man 
should  be  able  to  run  his  business  without  paying  tribute  to  a  labor  union.  At 
least  that  is  the  America  I  learned  about  when  I  went  to  sehool." 

Ralph  Hunt,  another  grocery-meat  operator,  said  he  does  not  get  any  benefits 
from  hi«i  union  but  plnns  on  "staying  in  because  I  think  the  union  would  ruin 
my  business  if  I  get  out." 

FORCED  IN  BY  THREATS 

Other  owners  told  how  they  held  out  from  joining  until  the  union  threatened 
to  "black  list"  them  and  hold  up  such  services  as  painting,  repair  work,  carpentry, 
or  remodeling. 

The  merchants  agreed  they  had  no  objection  to  employees  joining  a  union,  but 
said  union  benefits  do  not  accrue  to  owners. 


[From  the  Chicago  Tribune,  September  19,  1946] 

Avoids  Labor  Quiz  Because  He's  "Afraid" — Would-Be  Witness  Fears 

Union  Reprisal 

(By  Anthony  Wirry) 
[Chicago  Tribune  Press  Service] 

East  St.  Louis,  In.,  September  18. — The  Illinois  legislative  commission  on 
small  business,  investigating  union  problems  of  small  business,  received  testimony 
today  that  one  scheduled  witness  was  "afraid"  to  attend  the  hearing  and  that 
another  received  a  phone  call  telling  him  not  to  show  up. 

Representative  Virkus  (Republican,  La  Grange),  chairman  of  the  commission, 
disclosed  at  the  hearing  that  Frank  J.  Hauss,  a  member  of  the  East  St.  Louis 
Automobile  Dealers'  Association  and  active  in  promoting  the  commission's  meet- 
ing here,  decided  not  to  testify  because  of  fear  of  possible  reprisals  by  union 
organizations. 

"I  AM  AFRAID" 

"I  just  can't  come  down  to  the  meeting,  because  I  am  afraid  of  what  will  happen 
if  I  do  testify  about  the  opposition,"  Virkus  quoted  Hauss  as  saying.  Virkus  said 
it  was  Hauss  who  originally  reported  union-pressure  tactics  on  small  business- 
men here  to  the  commission. 
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The  phone  call  threat  was  related  by  John  R.  Heimsoth,  who  runs  a  filling 
station  and  garage  in  partnership  with  Edward  Emerson. 

"Last  night  I  received  a  phone  call  and  a  man  told  me  if  I  came  to  this  hearing 
I  would  suffer  for  it,"  Heimsoth  asserted.  "He  also  said,  'Don't  show  up  if  you 
know  what  is  good  for  you.' " 

TELLS  HIS  STAND 

Heimsoth  said  he  has  objected  to  joining  a  union  because  he  is  an  owner- 
operator  and  the  union  cannot  increase  his  wages,  improve  his  working  hours, 
or  help  his  business.  He  said  an  AFL  union,  whose  local  number  he  did  not 
know,  has  threatened  to  throw  a  picket  line  around  his  place  unless  he  pays  a 
$200  initiation  fee  by  September  24. 

These  tactics  apparently  are  escaping  the  notice  of  St.  Clair  County  law  enforce- 
ment officials.  At  Belleville,  the  county  seat,  Assistant  State's  Attorney  Fred 
Bier  said  he  had  not  heard  of  these  practices  and  that  no  investigation  was 
planned  until  someone  signs  a  complaint. 

Asked  whether  any  action  or  investigation  could  be  initiated  on  the  basis  of  the 
information  supplied  the  commission  today,  Bier  said  he  could  not  comment  in  the 
absence  of  his  superior,  State's  Attorney  Louis  Zerwick. 

OTHERS  HAVE  JOINED 

Other  owner-operators  of  service  stations  and  garages  disclosed  how  they  un- 
willingly joined  an  organization  affiliated  with  the  Service  Station  Attendants  and 
Warehouse  Employees  Union,  local  970. 

The  affiliate  was  formed  during  the  war  when  station  owners  were  short  of 
man  power  and  had  to  work  actively  as  attendants.  The  union  contended  that 
since  this  condition  prevailed  some  union  affiliation  was  necessary. 

The  owners'  voice  in  local  970,  however,  is  small.  They  can  vote  for  officers 
but  not  on  general  union  policy.  On  matters  on  which  they  can  vote,  their 
chance  of  winning  is  slight  because  the  local  has  about  three  attendants  to  each 
owner-operator,  owners  said. 

TIRE  MAN'S  STORY 

Edward  Schreiber,  who  operates  a  small  tire  company,  said  that  the  operators' 
meeting  at  which  it  was  decided  to  join  the  affiliate  was  attended  by  only  a 
handful  of  owners  and  that  only  those  who  were  expected  to  approve  the  affiliation 
were  invited  to  attend. 

"I  am  getting  no  benefit  from  the  union,"  he  said.  "I  was  talked  into  it.  I 
would  like  to  get  out  but  I  am  afraid  to.    I  will  get  'fixed'  for  saying  that." 

Peter  Harshany,  service-station  operator,  also  said  he  expected  reprisals. 

"I  expect  to  be  in  plenty  of  hot  water  with  the  union  over  being  here,"  he  said. 
"I  will  be  over  the  barrel,  but  I  don't  give  a  darn  because  I  was  inveigled  into  the 
union." 

TELLS  ABOUT  FINES 

He  and  others  disclosed  that  they  had  paid  substantial  amounts  in  fines.  He 
said  he  had  paid  a  $10  penalty  for  not  marching  in  the  Labor  Day  parade,  $5  for 
not  attending  a  meeting,  and  several  fines  for  not  picketing.  He  explained  the 
picketing  fine  was  imposed  when  he  declined  to  picket  a  fellow  operator's  station 
during  a  contract  disagreement. 

As  the  witnesses  left  the  hearing  room  Virkus  assured  them  they  were  under 
the  protection  of  the  State  of  Illinois  and  that  any  reprisals  should  be  reported 
to  him  immediately. 

Labor  Committee  Resolutions 

Whereas  the  demonstrable  fact  is  that  the  Wagner  Labor  Relations  Act, 
passed  in  1935,  has  failed  miserably  in  its  primary  objective  to  prevent  strikes ; 
and 

Whereas  in  the  light  of*  labor-management  problems  of  today,  which  could 
not  have  been  foreseen  12  years  ago,  the  above  act  is  entirely  out  of  date; 
and 
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Whereas  labor  barons  have  since  arbitrarily  assumed  power  which  neither 
the  above  act  nor  the  Congress  contemplated  ;  and 

Whereas  the  abuses  resulting  from  the  above  act  should  be  corrected  by  a 
new  act :  Therefore  be  it 

Resolved,  That  the  Wagner  Labor  Relations  Act  be  repealed  outright  and 
entirely  new  labor  legislation  be  enacted  by  the  Congress  which  will  include — 

1.  Labor  unions  must  be  made  subject  to  antitrust  laws. 

2.  Unions  must  incorporate. 

3.  Foremen  and  supervisors  must  be  prohibited  from  joining  labor  unions. 

4.  Mass  picketing  must  be  outlawed,  and  all  picketing  must  be  limited 
to  employees  of  the  plant  affected,  and  picketing  must  be  limited  to  one 
picket  at  each  gate  or  entrance. 

5.  No  employer  should  be  required  to  employ  workers  whom  he  does  not 
consider  necessary  to  his  business. 

6.  The  matter  of  health,  welfare,  retirement,  casualty  and  similar  funds 
shall  not  be  a  required  subject  matter  for  collective  bargaining. 

7.  Industry,  employees  and  the  pub'ic  must  be  protected  rrom  the  adoption 
of  plans  for  contributions  of  the  funds  recited  in  subdivision  No.  6  to  any 
central  or  collective  union  fund. 

Whereas  it  is  intolerable  to  find  that  one  man,  or  any  group  of  men,  can 
arbitrarily  call  a  strike  with  the  deliberate  intention  of  forcing  the  Government 
of  the  United  States  to  its  knees  by  paralyzing  the  Nation's  entire  economy ; 
and 

Whereas  new  labor  legislation  must  be  based  on  the  fundamental  principle 
that  the  Nation's  welfare  comes  before  the  interests  of  any  group,  whether 
labor,  business  or  agricultural,  or  any  race,  creed  or  color :  Therefore  be  it 

Resolved,  That  industry-wide,  Nation-wide,  and  other  strikes  detrimental  to 
public  health,  safety  and  welfare  must  be  outlawed  by  statute. 

Whereas  there  is  no  logical  reason  why  a  business,  or  its  employees,  should 
be  made  to  suffer  loss  of  business  or  wages  caused  by  strikes  or  boycotts  in 
a  distant  city  (or  State)  in  which  they  are  in  no  way  involved;  and 

Whereas  such  strikes  and  boycotts  are  a  form  of  coercion  bordering  on  black- 
mail of  disinterested  and  impartial  victims  who  have  no  means  of  defense  and 
no  redress  for  loss  or  damages :  Therefore  be  it 

Resolved,  That  jurisdictional  and  sympathy  strikes  and  secondary  boycotts 
should  be  outlawed. 

Whereas  the  essence  of  a  contact  is  its  equity  and  unless  it  is  binding  on 
both  signatories  it  is  just  a  "scrap  of  paper"  ;  and 

Whereas  a  labor  contract  should  be  subject  to  the  same  rules  of  law,  enforce- 
able in  the  same  courts,  and  in  the  same  manner  as  any  other  contract;  there- 
fore be  it 

Resolved,  That  all  labor  contracts  be  legally  binding  on  labor  and  management 
alike  and  enforceable  by  court  action. 

Whereas  the  Wagner  Act  names  five  "unfair  labor  practices"  which  ai*e 
specified  as  unfair  employer  practices,  but  does  not  list  a  single  unfair  employee 
or  union  practice ;  and 

Whereas  unfair  labor  practices  should  be  clearly  defined  and  forbidden  to 
both  labor  and  management,  with  the  same  right  of  free  speech  and  the  same 
penalties  for  infractions  applying  to  each :  Therefore  be  it 

Resolved,  That  unfair  labor  practices  be  outlawed  as  to  not  only  employers 
but  also  as  to  employees  and  unions. 

Whereas  compulsory  membership  in  any  organization  in  order  to  secure  or  to 
hold  a  job  is  un-American  and  should  have  no  place  anywhere  in  any  American 
institution ;  and 

Whereas  employer's  refusal  to  hire  because  the  applicant  for  a  job  is  not  a 
union  member  is  the  same  kind  of  discrimination  as  to  refuse  to  hire  because 
a  man  is  not  white,  or  not  a  Protestant,  or  not  of  a  certain  political  party  :  There- 
fore be  it 

Resolved,  That  union  membership  shall  not  be  made  a  condition  of  employ- 
ment, and  that  the  closed  shop,  union  shop,  check-off  and  maintenance  of  union 
membership  be  outlawed  by  statute. 

Whereas  the  Norris-LaGuardia  Act  creates  a  special  privilege  class  in  America, 
which  is  exempt  from  provisions  of  antitrust  laws  and  injunctions  for  restraint  of 
interstate  commerce :  Therefore  be  it 

Resolved,  That  the  Norris-LaGuardia  Act  should  be  repealed. 
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Whereas  big  labor,  not  content  with  coercing  employees  to  join  their  unions, 
is  now  after  1,800,000  owner-operators  of  retail,  personal  service  and  other  small 
establishments  throughout  the  country,  forcing  them  to  become  members  by 
intimidation,  extortion,  blacklisting  and  violence;  and 

Whereas  if  an  employer  refuses  to  join  such  a  union  and/or  pay  the  initiation 
fees  and  dues  for  his  employees,  if  any,  his  business  is  picketed  and  boycotted, 
preventing  receipt  or  shipment  of  merchandise,  thus  forcing  him  out  of  business: 
Therefore  be  it 

Resolved,  That  labor  union  membership  be  confined  by  special  legislation  to 
employees  only. 

Whereas  labor  trusts  are  even  a  greater  menace  to  public  welfare  and  to 
constitutional  government  than  industrial  trusts ;  ami 

Whereas  it  is  of  general  knowledge,  and  admitted  by  some  labor  leaders,  that 
certain  unions  have  become  saturated  with  Moscow  agents,  and  that  these  agents 
are  now  the  motive  power  behind  strikes,  coercion,  intimidation,  and  destruction 
of  property  and  life  itself;  and 

Whereas  if  the  hierarchy  of  labor  were  eliminated  by  breaking  the  Big  Labor 
Trust  into  local,  independent,  autonomous  units,  the  results  would  be  as  follows : 

1.  It  would   automatically  give  the  local  unions  back  to   the  workers' 
control ; 

2.  Workers  would  be  enabled  to  elect  their  own  local  officers  who  would 
be  responsive  to  local  conditions ; 

3.  Workers  would  be  enabled  to  purge  their  unions  of  racketeers  and 
goons  and  Communists,  if  any ; 

4.  Workers  would  still  have  the  right  to  strike  or  bargain  collectively  on 
the  local  level ; 

5.  Workers  could  not  become  involved  in  jurisdictional  strikes,  sympathy 
strikes,  or  secondary  boycotts; 

6.  Workers'  dues  could  not  be  used  by  unscrupulous  misleaders  against 
their  political  convictions  ;  and 

Whereas  thousands  of  independent  local  unions  (not  affiliated  with  A.  F.  of  L.. 
or  CIO)  and  shop  unions  are  examples  that  such  unions  can  protect  the  interests 
of  their  members  on  a  local  plant  level  without  becoming  a  threat  to  Federal  or 
State  government  and  a  menace  to  the  public  welfare ;  and 

Whereas  any  operation  short  of  removal  of  the  cancerous  infection  which 
breeds  labor  monopoly  and  labor  despots  would  be  merely  a  temporary  palliative  : 
Therefore  be  it 

Resolved,  That  new  labor  legislation  must  provide  for  negotiating  and  voting 
at  the  plant  level  only  and  without  any  interference  or  coercion  from  national 
or  international  affiliations. 

Dwight  Blackmore,  chairman;  Edwin  W.  Elmer,  secretary;  W.  P.  Ames; 
Edward  J.  Girk;  D.  V.  Williamson;  Lee  Evans;  Philip  Farnsworth ;  M.  T.  Gos- 
sett ;  Otto  Schulz ;  J.  Roy  Harris ;  Louis  D'Andrea ;  A.  L.  Hertel ;  Frank  T. 
Quatman ;  Chas.  J.  Swarthout ;  Dean  K.  Webster ;  and  Walter  C.  Wright,  Jr. 


Statement  of  Colston  E.  Warne,  Professor  of  Economics,  Amherst  College 

This  statement  is  in  support  of  Senate  Joint  Resolution  22,  which  provides  for 
the  establishment  of  a  Labor  Relations  Commission  to  make  a  thorough  study 
of  labor-management  relationships.  My  case  rests:  (1)  Upon  the  fact  that  a 
great  mass  of  undigested  material  has  been  presented  to  the  Congress  in  support 
of  or  in  opposition  to  an  equally  diversified  series  of  legislative  proposals;  (2) 
upon  the  strong  endorsement  given  the  idea  of  a  commission  to  study  labor  rela- 
tions by  a  group  of  164  leaders  in  the  fields  of  economics  and  political  science; 

(3)  upon  the  belief  that  closer  study  will  reveal  that  many  of  the  suggestions 
have  not  been  presented  to  the  Congress  in  good  faith  in  order  to  lessen  industrial 
conflict  but  have  rather  been  aimed  at  weakening  the  position  of  organized  labor; 

(4)  upon  the  fact  that  closer  research  will  reveal  that  many  of  the  ideas  have 
been  repeatedly  tried  in  other  jurisdictions  and  have  revealed  fatal  flaws. 

(i)  A  bewildering  mass  of  proposals  for  labor  legislation  has  been  presented 

The  marked  industrial  unrest  of  1946  has  given  rise  to  an  almost  unprecedented 
deluge  of  labor  bills.    In  the  minds  of  many  legislators,  the  existence  of  extensive 
strikes  suggested  strongly  that  the  present  laws  are  faulty  and  that  the  remedy 
97755— 47— pt.  4 40 


2402  LABOR  RELATIONS  PROGRAM 

for  labor  disputes  is  to  be  found  in  the  enactment  of  new  laws.  An  indication  of 
tbe  diversity  of  the  proposed  remedies  is  suggested  by  tbe  wide  range  of  objec- 
tives of  representative  bills.    A  few  of  the  proposals  are  listed  below: 

(a)  Amend  the  Labor  Relations  Act  by  removing  foremen  from  its  pro- 
tection. 

(b)  Drastically  alter  NLRB  procedures. 

(c)  Apply  tbe  doctrine  of  unfair  labor  practices  to  unions  as  well   as 
employers  in  the  NLRB. 

(d)  Outlaw  the  closed  shop. 

(e)  Limit  collective  bargaining  to  local  labor  marketing  areas  and  thus 
lessen  the  power  of  national  unions. 

(/)   Create  a  mediation  board. 

(fl)   L'mit  employer  payments  into  union-controlled  welfare  funds. 
( /( )   Provide  for  a  cooling-off  period. 

(/)   Give  added  enforceability  to  collective-bargaining  contracts. 
0')   Prevent  the  employment  of  the  boycott. 
(k)   Compel  the  registration  of  trade-unions. 

(I)   Provide  for  emergency  fact-finding  committees  to  deal   with  strikes 
interfering  with  the  public  health  and  security. 

(w)   Alter  the  provisions  of  the  National  Labor  Relations  Act  by  amend- 
ing the  conditions  incident  to  certification. 

(n)   Establish  incorporation  of  trade-unions  as  a  prerequisite  for  National 
Labor  Relations  Act  benefits. 

(o)  Establish  a  labor  relations  commission  to  make  a  thorough  study  of 
labor-management  relations. 
In  addition  to  these  Senate  bills,  some  28  bills  have  been  introduced  in  the 
House  of  Representatives  dealing  with  alterations  in  labor  legislation.  Many 
of  these  measures,  particularly  those  offered  by  Representative  Clare  Hoffman, 
of  Michigan,  would  negate  the  principle  of  collective  bargaining  and  repeal  the 
Labor  Relations  Act,  establishing  in  its  place  a  National  Labor  Mediation  Bonrd. 

(2)  A  labor-management  commission  has  been  endorsed  by  164  educators 

In  a  letter  addressed  to  this  committee  on  March  1,  1947,  164  educators,  many 
of  them  specialists  in  industrial  relations,  expressed  emphatic  approval  of  the 
idea  of  a  joint  commission  "to  make  a  thorough  investigation  of  the  underlying- 
causes  of  labor-management  disputes  before  the  passage  of  any  long-range  legis- 
lation which  might  fundamentally  alter  the  structure  of  labor-management  re- 
lations in  this  country."  The  group  called  for  "careful,  patient  investigation 
of  the  present  structure  of  collective  bargaining,  the  problems  on  which  it  is  most 
difficult  to  reach  agreement  in  negotiations,  and  the  present  operation  of  the 
Wagner  Act."  The  economists  called  attentiou  to  the  difficulty  of  producing 
an  objective  record  of  factual  material  at  public  hearings,  especially  when  the 
testimony  is  directed  at  the  bills  under  consideration.  Many  of  the  bills  were 
characterized  as  "punitive  in  nature." 

Opposition  was  expressed  by  the  group  to  "any  legislation  which  attempts  to 
wipe  out  the  gains  made  in  the  last  decade  granting  the  workers  a  somewhat 
more  equal  bargainng  position  with  industry.  A  "forward-looking  approach  to 
the  problem  of  labor-management  relations"  was  requested — one  which  would 
not  destroy  successful  collective  bargainng  practices  or  jeopardize  the  rights  of 
workers. 

The  letter  and  the  roster  of  signers  follow : 

Amherst,  Mass.,  March  1,  19Jf7. 
Senator  Robert  A.  Taft, 

Chairman,  Senate  Committee  on  Labor  and  Public  Welfare, 
Senate  Office  Building,  Washington,  D.  C. 
Dear  Senator  Taft  :  We,  the  undersigned,  regret  the  decision  you  and  your 
colleagues  on  the  Senate  Committee  on  Labor  and  Public  Welfare  have  made 
to  proceed  at  once  to  hearings  on  specific  proposals  for  labor  legislation.  We  had 
hoped  that  instead  you  would  support  the  recommendation  made  by  President 
Truman  that  a  joint  commission  be  established  to  make  a  thorough  investigation 
of  the  underlying  causes  of  labor-management  disputes  before  the  passage  of  any 
long-range  legislation  which  might  fundamentally  alter  the  structure  of  labor- 
management  relations  in  this  country. 

We  write  you  as  a  group  of  economists,  political  scientists,  and  other  educators 
who  have  taken  a  keen  interest  in  the  problem  of  labor-management  relations. 
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We  are  convinced  that  no  adequate  solution  to  the  problems  of  Industrial  unrest, 
which  have  disturbed  the  Nation's  economic  life  since  the  end  of  the  war,  will  be 
forthcoming  except  as  the  result  of  a  careful,  patient  investigation  of  the  present 
structure  of  collective  bargaining,  the  problems  on  which  it  is  most  difficult  to 
reach  agreement  in  negotiations,  and  the  present  operation  of  the  Wagner  Act. 

We  are  glad  that  your  committee  has  announced  a  comprehensive  and 
lengthy  schedule  of  hearings.  We  do  not  believe,  however,  that  committee 
hearings,  valuable  as  they  are  as  a  forum  for  the  expression  of  public  opinion, 
can  produce  the  objective  record  of  factual  material  which  is  needed  at  the 
present  time.  Your  committee  hearings,  as  scheduled,  must  necessarily  take 
place  against  the  background  of  pending  wage  negotiations  between  several 
major  industries  and  the  unions  representing  their  workers,  and  cannot  help 
retiecting  the  pressures  arising  from  this  situation.  Furthermore,  the  testimony 
heard  will  be  directed- at  the  bills  under  consideration  by  your  committee  and 
many  of  them  seem  to  us  to  be  punitive  legislation  designed  to  destroy  many 
successful  collective  bargaining  practices  and  to  jeopardize  the  rights  of  workers 
rather  than  to  find  solutions  to  existing  problems. 

We  strongly  oppose  any  legislation  which  attempts  to  wipe  out  the  gains  made 
in  the  last  decade  granting  the  workers  a  somewhat  more  equal  bargainng  posi- 
tion with  industry,  and  which  propose  now  to  place  workers  economically  at 
the  mercy  of  their  employers.  We  hope  that  you  committee  will  realize  that  only 
a  forward-looking  approach  to  the  problem  of  labor-management  relations  can 
lead  to  any  real  solution  and  prevent  reprisals  against  workers  which  will 
endanger  all  democratic  rights. 
Sincerely, 

Colston  E.  Waene, 
Secretary  for  the  Signers. 
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M.  F.  Nimkoff,  Bucknell  University,  Lewisburg,  Pa. 

Ruby  Turner  Norris,  Vassar  College,  Poughkeepsie.  N.  Y. 

Audrey  L.  Packham,  Rollins  College,  Winter  Park,  Fla. 

Julian  Park,  University  of  Buffalo,  Buffalo,  N.  Y. 

Rev.  Wilfrid  Parsons,  S.  J.,  Catholic  University,  Washington,  D.  C. 

James  E.  Pate,  College  of  William  and  Mary,  Williamsburg,  Va. 

R.  D.  Patton,  Ohio  State  University,  Columbus,  Ohio. 

Paid  S.  Peirce,  320  Knowles,  Winter  Park,  Fla. 

Frank  C.  Pierson,  Swarthmore  College,  Swarthmore,  Pa. 

J.  S.  Prentice,  University  of  Vermont,  Burlington,  Vt. 

C.  Herman  Pritchett,  University  of  Chicago,  Chicago,  111. 

Robert  W.  Rafuse,  University  of  Vermont,  Burlington,  Vt. 

H.  H.  Remmers,  Purdue  University,  Lafayette,  Ind. 

Bernard  Riesse,  Hunter  College,  New  York,  N.  Y. 

Robert  Rockafellow,  Rhode  Island  State  College,  Kingston,  R.  I. 

Eliot  H.  Rodnick,  Clark  University,  Worcester,  Mass. 

William  S.  Schlauch,  New  York  University,  New  York,  N.  Y. 

Melvin  J.  Segal,  Michigan  State  University,  East  Lansing,  Mich. 

Fred  A.  Shannon,  University  of  Illinois,  Urbana,  111. 

J.  Whitney  Shea,  Houghton  College,  Houghton,  N.  Y. 

John  H.  Sheehan,  University  of  Notre  Dame,  South  Bend,  Ind. 

Henry  Wood  Shelton,  Box  48,  La  Jolla,  Calif. 

Carl  D.  Smith,  Wayne  University,  Detroit,  Mich. 

Harry  W.  Smith,  Lewiston,  Maine. 

Rhea  Marsh  Smith,  Rollins  College,  Winter  Park,  Fla. 

T.  R.  Solomon,  Prairie  View  University,  Hempstead,  Tex. 

Alice  W.  Spieseke,  Columbia  University.  New  York,  N  Y. 

Albion  G.  Taylor,  William  and  Mary,  Williamsburg,  Va. 

W.  Bayard  Taylor,  University  of  Wisconsin,  Madison,  Wis. 

Ralph  B.  Tower,  University  of  West  Virginia,  Morgantown,  W.  Va. 

Royal  S.  Van  de  Woestyne.  University  of  Chicago,  Chicago,  111. 

Jacob  Van  der  Tree,  State  University  of  Iowa,  Iowa  City,  Iowa. 

T.  W.  Van  Metre,  Columbia  University,  New  York,  N.  Y. 

Eric  A.  Walker,  Penn  State  College,  State  College,  Pa. 

Goodwin  Watson,  Columbia  University,  New  York,  N.  Y. 

Howard  White,  Miami  University,  Oxford,  Ohio. 

Thomas  F.  Wiesen,  Texas  Institute  of  Technology,  Lubbock,  Tex. 

William  J.  Wilkinson,  "Colby  College,  Waterville,  Maine. 

Walter  F.  Willcox,  3  South  Avenue,  Ithaca,  N.  Y. 

Theresa  Wolfson,  Brooklyn  College,  Brooklyn,  N.  Y. 

Florence  M.  Woodard,  University  of  Vermont,  Burlington,  Vt. 

Helen  R.  Wright,  University  of  Chicago,  Chicago,  111. 
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Dallas  M.  Young,  Grinnell  College,  Grinnell,  Iowa. 

H.  F.  MacLair,  University  of  Chicago,  Chicago,  111. 

Elinor  Iancoast,  Goucher  College,  Baltimore,  Md. 

Dorothy  Douglass,  department  of  economics,  Smith  College,  Northampton,  Mass. 

Colston  E.  Warne,  Amherst  College,  Amherst,  Mass.   (secretary  for  the  group). 

(3)   Many  current  suggestions  are  not  offered  to  lessen  current  labor  unrest 

For  the  last  decade  enemies  of  the  Wagner  Act  have  been  offering  bills  looking 
toward  its  emasculation.  Although  it  is  abundantly  clear  that  the  great  strikes 
of  1946  involved  for  the  most  part  issues  entirely  apart  from  the  Wagner  Act, 
the  attempt  is  being  made  to  hasten  the  enactment  of  measures  which  would  wipe 
out  the  gains  accruing  to  labor  from  that  law  under  the  guise  of  preventing 
industrial  conflict.  At  the  outset  attention  should  be  called  to  the  fact  that 
the  National  Labor  Relations  Act  does  not  compel  any  employer  or  any  union 
to  sign  any  particular  collective-bargaining  agreement.  It  only  compels  bar- 
gaining in  good  faith  on  his  part.  The  NLRB  has,  indeed,  no  function  in  labor 
mediation.  It  exists  as  an  instrument  for  determining  the  majority  choice  of 
workers  as  to  their  bargaining  agent  (if  they  desire  one)  and  affords  protection 
against  interference  from  employers  in  the  selection  of  that  agent,  as  well  as 
interference  in  the  normal  course  of  union  operations. 

The  mass  strikes  of  1946  were  thus  not  caused  by  the  NLRB.  They  were  the 
exceptional  result  of  the  difficult  transition  from  a  peacetime  to  a  wartime 
economy.  The  same  unrest  has  been  universal.  If  we  can  attain  stable  price 
levels  it  is  scarcely  possible  that  we  shall  again  face  such  a  multitude  of  major 
crises  in  a  year. 

Despite  the  forebodings  of  some  antiunion  employers,  the  American  union 
movement  is  one  of  the  most  conservative  in  the  world.  The  movement  has, 
with  minor  exceptions,  adjusted  itself  to  the  growth  of  machine  technology  and 
only  in  some  of  its  craft  branches  has  it  maintained  restrictive  practices.  The 
main  current  of  the  labor  movement  has  bargained  in  good  faith  and  has  kept 
its  bargains. 

Despite  this  good  record  charges  have  been  made  against  unions.  These 
charges  need  careful  scrutiny.  Opinions  concerning  these  problems  are  numer- 
ous. Facts  are  scarce.  Only  a  commission  can  give  the  time  and  effort  to  elicit 
these  facts. 

Let  us  consider  some  of  the  major  accusations  against  unions. 

(a)  Unions  are  monopolies. — This  charge,  and  legislation  based  upon  it,  ap- 
pears decidedly  as  a  method  of  increasing  the  difficulties  of  collective  bargaining, 
not  of  lessening  labor  unrest.  The  earmark  of  a  monopoly  is  the  limitation  of 
output  to  secure  a  higher  price.  In  bargaining  with  employers  in  an  industry 
there  is  characteristically  no  tendency  for  a  union  to  limit  output  and  thus 
raise  prices.  Rather,  the  union  movement  consists  of  workers  who  are  seeking, 
generally  in  a  democratic  way,  to  secure  the  benefits  of  collective  bargaining. 
We  need  competent  studies  to  observe  the  degree  to  which  unions  are  pursuing 
healthy  policies  and  the  extent  to  which  unions  do  conspire  with  employers  to 
raise  prices  artificially  or  to  limit  output.  This  can  only  be  done  by  an  objective 
study  by  a  commission. 

(b)  Unions  should  bargain  by  market  areas. — This  demand  lias  been  set  forth 
with  the  obvious  purpose  of  weakening  the  power  of  national  unions.  It  is  a 
sure  guarantor  of  industrial  unrest.  Such  studies  as  have  been  made  (for 
example,  by  Princeton  University)  point  to  the  benefits  of  industry-wide  bar- 
gaining as  a  stabilizing  factor  in  our  economy.  Before  proceeding  to  pass  a 
blanket  law  which  would  outiaw  such  bargaining,  we  should  get  the  facts.  It 
would  apear  that  any  law  which  splinters  bargaining  units  would  be  most  apt 
to  result  in  more  strikes,  not  fewer,  in  that  each  labor  group  would  wish  wages 
higher  than  its  neighbors  in  other  cities. 

(c)  The  closed  shop  should  be  abolished. — The  closed-shop  issue  has  been 
featured,  particularly  in  State  legislation  and  in  some  pending  Federal  bills.  It 
should  be  understood  that  the  issue  is  not  one  between  the  closed  shop  and  the 
open  shop,  but  one  of  varying  degrees  of  union  security.  We  have  closed  shops 
with  closed  unions,  closed  shops  with  open  unions,  union'  shops,  preferential 
union  shops,  and  maintenance-of-membership  shops.  In  all  of  these  types  of 
shops  members  of  organized  labor  attain  a  measure  of  union  security.  In  gen- 
eral, the  older  the  union  and  the  more  stable  the  collective-bargaining  relation- 
ships, the  more  likelihood  there  is  of  having  such  a  clause.  Before  legislative 
action  is  taken  on  this  question,  commission  investigations  should  be  made  to 
determine  the  actual  manner  in  which  the  closed  shop  operates  and  the  evils 


LABOR  RELATIONS  PROGRAM  2407 

which  it  is  designed  to  prevent.  There  could  be  no  better  way  to  develop  indus- 
trial conflicts  than  to  rob  a  settled  union  organization  with  a  record  of  indus- 
trial peace  of  the  security  which  the  union  has  long  enjoyed.  This  is  perhaps 
the  best  illustration  in  the  current  controversy  of  how  a  catch  phrase,  "the  closed 
shop,"  can  be  employed  to  bring  heat  but  very  little  light. 

(d)  Vooliny-off  periods  should  be  adopted. — Considerable  experience  has  been 
accumulated  both  here  and  abroad  as  to  the  effects  of  cooling-off  periods.  Colo- 
rado has  had  such  a  law  for  more  than  30  years.  Other  States  have  more 
recently  adopted  this  procedure.  Before  we  institute  cooling-off  periods  (and 
accompanying  fact-finding  bodies)  we  should  appraise  (he  success  of  some  of 
this;-  earlier  experiments,  and  also  see  whether  or  not,  in  actual  day-to-day 
practice,  notice  is  not  already  being  given  by  unions.  The  Colorado  experience 
appears  to  suggest  that  the  fact-finding  decisions  have  not  been  unbiased;  that 
the  waiting  period  has  been  most  difficult  to  enforce,  and  that  the  law  has  gen- 
erally been  applied  at  the  point  where  it  has  been  most  detrimental  to  un- 
organized workers  who  are  seeking,  for  the  first  time,  to  enjoy  the  right  of 
collective  bargaining.  Such  workers  are  handicapped  by  the  necessity  of  serv- 
ing extensive  notice,  since  employers  can  build  up  inventories  and  decline  to 
bargain.  Surely  few  of  the  major  conflicts  of  the  last  year  were  prevented  by 
the  cooling-off  procedure  which  was  a  phase  of  our  wartime  national  labor 
policy.  Whether  this  implement  has  usefulness  for  the  future  seems  sufficiently 
doubtful  to  suggest  that  we  subject  it  to  a  careful  survey  before  we  make  it  a 
part  of  our  peacetime  code. 

(e)  Unions  should  be  registered  and  inxide  responsible.- — Opponents  of  union- 
ism express  a  desire  to  have  unions  either  register  or  be  incorporated,  and  fre- 
quently indicate  that  such  action  would  make  them  more  responsible  and  open 
their  affairs  to  public  scrutiny.  The  unions'  answer  is  that  the  union  affairs 
are  democratically  handled,  union  finances  are  reported  to  members  and  fre- 
quently to  the  public,  and  that  unions  are  already  suable  in  the  courts.  Here, 
again,  is  a  need  for  factual  material.  If  the  union  movement  needs  to  be 
made  more  responsible,  that  fact  should  be  clearly  shown  to  a  commission. 

( )n  the  issue  of  using  courts  to  settle  disputes  concerning  contract  interpre- 
tations, it  should  be  remembered  that  most  collective-bargaining  agreements  are 
involved  documents,  and  that  the  employment  of  the  involved  legal  techniques 
of  the  courts  would  lessen  the  effectiveness  of  joint  negotiation  between  the 
parties.     Again  more  factual  evidence  is  needed  on  this  point. 

(f)  The  National  Labor  Relations  Art  is  one-sided.- — Since  1935  the  Wagner 
Act  has  been  under  attack.  It  is  today  termed  "one-sided"  and  its  procedures 
are  called  info  question.  Critics  of  the  act  state  that  employers  are  denied 
the  right  of  free  speech  and  that  the  Board  should  handle  unfair  labor  prac- 
tices of  employees  as  well  as  of  employers.  Attempts  are  likewise  made  to  deny 
the  protection  of  the  Board  to  foremen  and  to  load  the  act  with  requirements 
that  will  deny  the  benefits  to  union  groups  which  engage  in  boycotts,  sympa- 
thetic strikes,  and  the  like. 

Any  approach  to  the  Wagner  Act  must  start  with  the  fact  that  attacks  on 
this  law  have  continued  since  its  inception.  Its  opponents  are  not  seeking  to 
lessen  labor  unrest.  They  are  seeking  to  eliminate  the  machinerv  for  deter- 
mining the  majority  choice  of  workers  and  assuring  unfettered  collective  bar- 
gaining. 

The  law  appears,  then,  to  be  under  attack  not  because  it  has  contributed  to 
current  labor  unrest,  but.  rather,  because  its  application,  particularly  of  late 
in -the  Southern  States,  affords  large  groups  of  workers  the  opportunity  for  the 
first  time  of  engaging  in  collective  birgainins  without  employer  interference. 
It  redresses  the  inequality  of  bargaining  power  between  employer  and  em- 
ployee. If  leori^ative  changes  are  desired  in  this  law.  they  shouM  not  be 
undertaken  hastily  or  come  from  those  who  have  from  the  beeinDing  renudiafed 
the  principle  upon  wM~h  the  act  was  founded.  We  should  appreciate  that 
equity  in  labor  relations  Pas  been  greatly  improved  hv  this  mosf  important  act 
and  that  organized  labor  will  not  stand  aside  while  if  is  emasculated. 

(//)    Many  of  the  proposed  ideas  hare  hern  tried  and  found  wanting 

An  examination  of  the  labor  relations  of  other  nations  reveals  that  there  are 
no  easy  answers  in  leg'slation  to  the  problems  which  today  beset  the  United 
Spates.  Australia  and  Npw  Zealand,  for  example,  have  experimented  for  50 
years  w'th  eooline-off  periods,  compulsory  fact  finding,  and  compulsory  arbitra- 
tion. They  have  developed  an  extensive  code  of  labor  legislation,  including  the 
registration   of  unions   and   rigid   limitations   upon   the   weapons   employed   by 
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unions.  A  review  of  their  experience  leaves  one  in  grave  doubt  as  to  whether 
this  legislation  has  been  successful.  Before  we  embark  on  the  road  they  have 
taken,  we  should,  through  a  commission,  examine  their  experience. 

Certain  fundamental  difficulties  immediately  emerge  whenever  the  Govern- 
ment injects  itself  into  the  settlement  of  industrial  disputes: 

(a)  Government  officials  tend,  whether  under  compulsory  arbitration  or 
compulsory  fact  finding,  to  exercise  a  decisive  influence  upon  wages,  hours, 
and  working  conditions.  This  pattern  comes,  with  the  passage  of  time,  to 
developing  a  marked  rigidity.  The  importance  of  the  state  to  the  everyday 
life  of  both  businessmen  and  of  organized  labor  tends  to  vault  both  groups 
into  an  intense  race  to  elect  a  sympathetic  legislature.  Even  with  the  high 
esteem  in  which  its  judiciary  and  its  civil  service  have  been  held,  decisions 
in  Australia  are  not  uncolored  by  this  political  atmosphere. 

(?))  Active  government  participation  raises  the  question  of  what  to  do 
with  those  who  violate  the  elaborate  laws  which  govern  the  conduct  of  labor. 
In  Australia  and  New  Zealand  the  miners  and  longshoremen  have  tradi- 
tionally acted  with  considerable  independence  and  have  not  obeyed  court 
edicts.  A  state  is  placed  in  a  most  embarrassing  status  when  it  enacts 
legislation  which,  in  practice,  is  not  enforced  equally  on  all  parties.  In 
practice,  a  free  society  cannot  function  effectively  when  its  legislative  code 
undertakes  too  much. 

SUMMARIZATION 

From  the  foregoing  analysis  it  appears  that  many  proposals  are  now  pending 
before*  the  Congress.  Some  of  these  have  but  slight  bearing  upon  the  issues  in- 
volved in  recent  disputes.  There  appears  to  be  a  concerted  campaign  to  sub- 
stitute punitive  measures  against  labor  for  a  constructive  solution.  The  appoint- 
ment of  a  joint  commission,  as  specified  in  Senate  Joint  Resolution  22,  would 
offer  an  opportunity  to  investigate  fully  the  causes  for  recent  strikes  and  current 
industrial  unrest.  Such  a  commission  could  well  distinguish  between  those  meas- 
ures which  were  designed  merely  to  handicap  the  growth  of  unionism  and  those 
which  sought  to  correct  labor  abuses.  No  student  of  labor  would  fail  to  acknowl- 
edge that  labor  abuses  do  exist.  Some  unions  have  autocratic  leadership  just 
as  some  companies  have  similar  leadership.  Some  unions  restrict  output  and 
limit  apprenticeship  just  as  some  companies  follow  a  similar  practice.  Unions 
have  unjustifiable  jurisdictional  fights. 

The  issue  is  whether  legislation  is  needed  to  correct  such  abuses  and,  if  so, 
what  type  of  legislation.  We  should  not  allow  our  national  policy  to  be  deter- 
mined by  tbose  who  are  bent  on  destroying  the  union  movement  which  has  earned 
a  real  place  for  itself  in  our  economy.  Moreover,  historically,  whether  in  Amer- 
ica or  abroad,  it  is  well  demonstrated  that  any  political  party  that  seeks  to 
place  fetters  upon  the  legitimate  growth  of  trade  unionism  sounds  its  own  death 
knell. 


Statement  of  Frank  M.  Wood,  General  President  op  National  Construction 
Superintendent's  and  Foremen's  Union  of  America 

I  appreciate  your  invitation  to  submit  a  statement  regarding  the  problem 
of  supervisory  employees  now  receiving  the  deliberations  of  this  committee. 

I  have  the  honor  of  being  president  of  the  National  Construction  Superintend- 
ent's and  Foremen's  Union  of  America.  This  is  an  independent,  unaffiliated  labor 
organization  composed  of  superintendents,  foremen,  and  subforemen  in  crafts 
belonging  to  the  construction  industry.  Our  union  is  comparatively  young.  It 
was  organized  in  April  1946'.  Today,  in  the  city  of  Washington,  D.  C,  practically 
all  of  the  foremen  in  several  of  the  crafts  in  the  building-construction  industry 
are  members  of  our  union. 

I  believe  this  committee  would  be  interested  in  learning  the  reasons  for  the 
recent  organization  of  foremen's  unions. 

For  many  years  supervisory  employees  have  been  the  forgotten  men  of  Ameri- 
can industry.  Their  problems  of  wages,  hours,  seniority,  job  security,  and  griev- 
ance procedures  are  not  unlike  the  problems  of  others  workers.  However,  unlike 
other  workers,  who  as  the  result  of  organization  have  had  these  problems  solved 
through  the  orderly  process  of  collective  bargaining,  the  supervisory  employees, 
being  unorganized,  have  not  been  treated  within  the  framework  of  collective 
bargaining,  with  the  result  that  their  just  claims  have  been  largely  ignored. 
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It  is  not  surprising,  therefore,  that  supervisory  employees  are  now  beginning 
to  recognize  the  value  of  organization. 

Throughout  the  country  foremen  and  superintendents  who  never  hefore  be- 
longed to  a  labor  organization  are  starting  to  form  and  join  supervisors'  unions. 
In  some  industries,  such  as  the  construction  industry,  where  foremen  are  eligible 
for  membership  in  the  same  unions  with  the  rank-and-file  workers,  foremen  have 
found  that  their  rights  and  interests  are  not  adequately  protected  by  these  unions 
of  rank-and-file  workers.  It  was  the  recognition  of  a  need  for  a  union  devoted 
exclusively  to  the  prohlem  of  the  supervisory  employee  that  gave  rise  to  the 
birth  of  our  union. 

We  now  find  that  the  sordid  history  of  employer  resistance  to  collective  bar- 
gaining with  rank-and-file  unions  is  being  duplicated  in  the  case  of  supervisors' 
unions.  In  the  last  few  years,  with  the  belated  acceptance  by  employers  of  their 
legal  duty  to  bargain  collectively  with  unions  under  the  National  Labor  Rela- 
tions Act,  strikes  for  recognition  have  become  practically  nonexistent.  However, 
despite  the  decisions  of  the  National  Labor  Relations  Board  and  the  courts  that 
supervisors  are  to  lie  considered  employees  and  be  entitled  to  the  protection  of  the 
National  Labor  Relations  Act,  employers  are  still  resisting  giving  recognition  to 
foremen's  unions.  Presumably,  this  resistance  will  continue  unabated  until  the 
United  States  Supreme  Court  renders  its  decision  in  the  Packard  case. 

Evidently  anticipating  that  the  United  States  Supreme  Court  will  uphold 
the  National  Labor  Relations  Board  and  accord  to  foremen's  unions  the  same 
status  given  to  unions  of  rank-and-file  workers,  several  bills  (H.  R.  725,  H.  R. 
880;  S.  55,  and  S.  360)  have  been  introduced  in  the  Senate  and  the  House  tO' 
amend  the  National  Labor  Relations  Act  to  take  away  bargaining  rights  of  fore- 
men and  supervisors. 

These  bills  pay  lip  service  to  the  laudable  purpose  of  eliminating  industrial 
disputes.  In  fact,  however,  they  would  have  the  opposite  effect.  They  would  be 
productive  rather  than  preventive  of  industrial  strife.  By  depriving  foremen's 
unions  of  an  opportunity  to  settle  their  representation  problems  though  an 
orderly  procedure,  the  supervisory  employee  would  have  no  alternative  but  to 
resort  to  strikes  or  other  economic  means  to  achieve  their  legitimate  objectives. 
The  right  of  foremen  to  form  and  join  labor  organizations  is  a-fundamental  right, 
the  right  of  free  association,  and  this  right  cannot  be  taken  away  by  any  of 
the  bills  now  pending  in  Congress.  •  All  that  these  bills  would  do  would  be  to 
deny  to  foremen  access  to  an  orderly  procedure  to  exercise  their  rights.  Every 
foremen's  union  would  be  compelled  to  resort  to  a  test  of  economic  strength 
with  employers  in  order  to  gain  recognition.  The  proponents  of  these  bills  would 
have  us  go  back  to  the  laws  of  the  jungle  to  determine  whether  or  not  a  fore- 
men's union  should  be  recognized.  I  don't  believe  that  our  Nation  can  afford 
to  return  to  such  a  state  of  affairs. 

President  Truman  stated  the  case  for  the  foremens'  union  very  realistically 
when  he  vetoed  the  Case  bill  last  year.  Commenting  on  the  section  of  that  bill 
which  would  deprive  supervisors  of  collective-bargaining  rights  under  the  Wagner 
Act,  he  said : 

"This  section  would  strip  from  supervisory  employees  the  rights  of  self-organi- 
zation and  collective  bargaining  now  guaranteed  them  under  the  National  Labor 
Relations  A<"t.  I  fear  that  this  section  woidd  increase  labor  strife,  since  I  have 
no  doubt  that  supervisory  employees  would  resort  to  self-help  to  gain  the  rights 
now  given  to1  them  by  law. 

"This  complex  question  has  long  been  under  consideration  by  the  National 
Labor  Relations  Board.  The  Board  and  the  courts  have  pointed  out  that  super- 
visory employees  have  a  dual  capacity.  In  dealing  with  the  employees  under 
them,  they  act  for  management.  However,  with  respect  to  their  own  wages, 
hours  of  work,  and  other  terms  and  conditions  of  employment,  they  act  for  them- 
selves. The  full  right  of  supervisory  employees  to  the  benefits  of  collective 
bargaining  is  one  that  cannot  be  lightly  thrown  aside." 

I  should  like  to  respectfully  suggest  that  in  the  interest  of  industrial  peace  this 
committee  give  consideration  to  the  prohlem  of  supplying  the  National  Labor 
Relations  Board  with  adequate  funds  to  carry  on  its  work.  Our  union  has 
recently  been  advised  by  one  of  the  regional  directors  of  the  National  Labor 
Relations  Board  that  jurisdiction  could  not  be  taken  over  a  representation  pro- 
ceeding filed  by  us  because  of  the  present  heavy  case  load  of  the  Board.  It  seems 
to  me  to  be  an  intolerable  situation  for  Congress  on  the  one  hand  to  pass  a  law 
designed  to  give  protection  to  workers,  and  on  the  other  hand  to  fail  to  appro- 
priate sufficient  funds  to  effectuate  that  purpose.  I  believe  that  the  regional 
director  acted  in  a  discriminatory  manner  in  singling  out  our  union  to  bear  the 
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brunt  of  this  lack  of  appropriations,  and  an  appeal  has  been  filed  with  the  Na- 
tional Labor  Relations  Board  from  this  decision. 

I  urge  that  this  committee  recommend  to  Congress  that  it  keep  open  to  fore- 
men all  avenues  for  the  peaceful  settlement  of  their  labor  problems  through 
the  orderly  process  of  collective  bargaining  as  provided  by  the  National  Labor 
Relations  Act,  and  that  the  National  Labor  Relations  Board  be  furnished  suf- 
ficient funds  to  carry  out  this  purpose. 


AN  ECONOMIC  ANALYSIS  PREPARED  BY  THE  LEGISLA- 
TIVE REFERENCE  SERVICE  OF  THE  LIBRARY  OF 
CONGRESS 

March  15,  1947. 
Senator  Robert  A.  Taft, 

Chairman,  Senate  Cojn'mittee  on  Labor  and  Public  Welfare, 
Senate  Office  Building,  Washington  25,  D.  C. 
Dear  Senator  :  At  the  conclusion  of  the  testimony  of  Mr.  Philip  Murray,  presi- 
dent of  the  CIO,  in  his  appearance  before  your  committee  on  February  19,  1947, 
you  requested  the  Legislative  Reference  Service  to  analyze  the  economic  data 
submitted  by  Mr.  Murray.     We  are  submitting  to  you  the  attached  report. 

This  report  was  prepared  by  Gustav  Peck,  labor  economist  of  the  Legislative 
Reference  Service,  in  consultation  with  Meyer  Jacobstein,  Theodore  J.  Kreps, 
Raymond  E.  Manning,  and  Howard  S.  Piquet,  economists  of  our  staff.  If  fur- 
ther questions  occur  to  you  or  other  members  of  your  committee  in  this  con- 
nection, we  are  at  your  service. 
Sincerely  yours, 

Ernest  S.  Griffith, 
Director,  Legislative  Reference  Service. 

Analysis  of  Testimony  of  Philip  Murray  on  Economic  Issues 

In  his  testimony  before  the  Senate  Committee  on  Labor  and  Public  Welfare  on 
February  19,  1947,  Mr.  Philip  Murray,  president  of  the  CIO,  presented  data  on 
wages  and  profits  and  drew  broad  policymaking  conclusions  from  these  data. 
The  principal  conclusions  were  (1)  business  unwarrantedly  passed  on  small 
increases  in  labor  costs  into  substantially  higher  prices,  and  for  this  reason 
has  been  able  to  make  phenomenal  profits  in  1946;  (2)  while  these  higher  prices 
were  being  made,  the  standard  of  living  of  workers  was  cut;  (3)  the  conclusion 
is  drawn  that  the  alleged  decline  in  workers'  living  standards  in  1946  while 
profits  have  increased  justifies  substantial  wage  increases,  which  can  now  be 
made  without  further  increases  in  prices.  This  is  said  to  be  all  the  more 
necessary  because  prices  cannot  be  expected  to  decrease  in  19 17. 

The  chairman  of  the  Senate  Committee  on  Labor  and  Public  Welfare  has  re- 
quested the  Legislative  Reference  Service  to  make  an  objective  analysis  of  the 
economic  data  submitted  by  Mr.  Murray  and  to  review  the  principles  involved 
in  his  supporting  arguments. 

1.  Net  corporate  profits  in  19'f6 

While  Mr.  Murray  refers  several  times  to  the  profit  figures  he  employs  as  being 
derived  from  operations  in  the  manufacturing  industries,  it  seems  from  internal 
evidence  that  he  means  "net  corporate  profits"  as  given  in  the  reports  of  the 
Department  of  Commerce.  These  profits  cover  not  only  manufacturing  corpora- 
tions but  also  the  profits  of  corporations  in  construction,  transportation,  mining, 
trade,  and  services.  They  are  a  residuum  from  the  gross  national  product — 
which  is  equal  to  the  sum  of  outlays  by  consumers  for  goods  and  services,  by 
business  for  capital  account  (including  housing),  and  by  all  local,  State  and 
Federal  Government  agencies  for  goods  and  services  currently  produced.  They 
are  derived  as  foliows :  From  the  gross  national  product  as  defined  above  total 
business  taxes  and  reserves  are  deducted  to  give  the  national  income.  This 
total  income  falls  into  five  classes,  and  the  percentages  in  1946  were  approxi- 
mately as  follows:  (a)  Compensation  of  employees,  about  67  percent;  (b) 
net  income  of  proprietors  in  agriculture,  about  9  percent ;  (c)  net  income  of  non- 
agricultural  proprietors,  another  9  percent;  (d)  in  payment  of  interest  and  net 
rents,  about  8  percent;  (e)  net  corporate  profits,  about  7  percent.  Appendix  I 
presents  a  table  which  gives  the  national  income  from  1909  through  1946  show- 
ing its  distribution  in  current  dollars  among  these  five  classes  of  recipients. 
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Net  corporate  profits  were  9.9  billion  dollars  in  1944,  9  billion  dollars  in  19ir», 
and  12  billion  dollars  in  1946.  Mr.  Murray  contends  (1)  tbat  tbese  profits  are 
now  too  bi.uli ;  (2)  that  they  rose  exclusively  out  of  price  increases  which  were 
substantially  greater  than  warranted  by  the  wage  increases  granted  and  that 
in  1947,  in  order  to  avoid  still  further  increases  in  net  corporate  profits,  there 
should  be  substantial  wage  increases  without  further  price  increases  to  absorb 
some  of  the  profits  of  1947,  which  Mr.  Murray  thinks  will  dwarf  194i!  profits  by 
comparison. 

The  Department  of  Commerce  figures,  which  are  generally  accepted  as  re- 
liable, establish  the  accuracy  of  Mr.  Murray's  statement  that  net  corporate 
profits  reached  an  all-time  high  of  12  billion  dollars  in  1940.  Any  estimate  of 
profits  during  all  of  1947  must  be  a  guess  in  the  light  of  the  uncertainties  of 
the  situation  in  the  third  month  of  the  year  and  the  changed  tax  position  of 
corporations,  including  the  elimination  of  excess-profits  credit  and  the  probable 
sharp  reduction  of  refunds. 

2.  Causes  of  increases  in  net  corporate  profits  in  19J/6 

What  were  the  causes  of  the  increase  in  not  corporate  profits  of  3  billion  dollars 
in  1946  over  1915V  Appendixes  II  and  III  throw  much  light  on  the  forces  gen- 
erally at  work.    These  may  be  summarized  as  follows: 

1.  Larger  gross  volume  of  business  in  profitable  lines  and  the  conversion  of 
a  significant  part  of  the  additional  gross  income  into  net  profits. — Since  net 
profits  are  a  residual  element,  they  always  fluctuate  more  violently  than  wages. 
The  net  profits  of  any  enterprise  go  up  faster  and  higher  than  wages  or  prices 
when  the  volume  of  business  is  on  the  rise,  and  they  decline  faster  and  lower 
than  wages  or  prices  when  the  volume  of  business  is  on  the  decline.  In  a  large 
enterprise,  an  increase  of  10  percent  in  the  volume  of  business  may  result  in  a 
100-percent  increase  in  net  profits,  while  a  decline  of  as  little  as  10  percent  in 
volume  of  business  can  wipe  out  all  profits.  The  basic  reason  for  this  acknowl- 
edged phenomenon  in  the  behavior  of  profits  is  that  some  of  the  important  costs 
of  production  do  not  increase  at  all  or  increase  very  little  with  increased  volume 
and  that  therefore  a  larger  part  of  the  gross  income  can  be  converted  to  net. 
The  choice  of  company  statements  by  Mr.  Murray  was  not  particularly  unfair, 
except  that  he  did  not  show  that  many  companies  and  by  far  the  majority  in  a 
number  of  industries,  such,  as  automobiles,  electrical  equipment,  agricultural,  and 
general  machinery,  and  a  large  number  of  railroads,  showed  declines  in  net 
profits  or  they  had  losses  in  1946 — this  despite  price  increases.  The  reason  for 
such  poor  profit  results  (at  least  in  many  instances)  was  that  such  companies 
and  industries,  for  one  reason  or  another,  did  not  have  volui;;e  production  in 
1946.  They  had  smaller  gross  and  therefore  sharply  declining  net  profits.  Some 
of  them  began  to  recuperate  in  the  third  and  fourth  quarters  and  were  making 
good  profits  by  the  end  of  the  year.  On  the  other  hand,  some  well-known  com- 
panies with  much  larger  increases  in  gross — with  or  without  price  increases — ■ 
increased  net  profits  by  from  300  to  800  percent  or  more.  The  sharpest  increases 
in  net  profits  generally  were  the  result  of  both  substantial  increases  in  gross 
income  and  of  large  tax  reductions  as  well. 

2.  Undoubtedly  the  most  important  influence  in  sharply  increasing  the  net 
profits  of  corporations  and  in  reducing  the  losses  of  others  teas  the  elimination 
of  the  excess-profits  ta.r  in  1946,  along  with  the  reduction  in  the  corporate  in- 
come tax  from  J{0  to  3S  percent  and  the  tax  credits  resulting  from  the  excess 
profits  credit  carry-back  provisions  of  the  Internal  Revenue  Code. — This  is 
brought  out  in  the  analysis  of  representative  profit  statements  in  appendix  II 
and  the  explanation  of  financial  results  in  1946  taken  from  Standard  and  Poor's 
industry  surveys,  which  is  appendix  III.  Tax  reductions  are  almost  universally 
given  as  a  factor  in  the  increase  in  net  profits,  and  tax  carry-back  and  reserve 
credits  are  frequently  mentioned.  The  larger  volume  of  business  is  also  fre- 
quently recorded.  The  increase  in  profit  margins  or  in  prices  is  mentioned  less 
often.  Even  where  price  increases  are  regarded  as  a  factor  in  increasing  net 
profits,  as  in  the  baking  and  milling  industries,  they  are  not  given  the  weight 
ascribed  to  reductions  in  taxes  as  the  cause  of  the  increase  in  net  profits.  On 
March  4,  1947,  the  Internal  Revenue  Bureau  reported  that  "it  returned  more 
than  3  billion  dollars  to  approximately  50,000  individuals  and  corporations  in 
tax  refunds  for  the  1946  fiscal  year.  Most  of  the  large  refunds  on  the  1946  taxes 
went  to  railroads,  steel-  and  iron-processing  firms,  machine  tool  companies,  oil 
firms,  and  shipbuilding  corporations.  Excess  profits  tax  payments  made  up  most 
of  the  refunds."  Even  though  this  total  tax  reduction  includes  refunds  for  many 
individuals,  it  is  probably  an  understatement  of  the  total  tax  reductions  for  cor- 
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porations  in  1946  over  1945.  It  does  not  include  the  conversions  of  reserves  for 
taxes  into  net  profits  in  the  financial  statements  of  thousands  of  companies  which 
never  required  tax  refunds.  Our  own  estimate  is  that  the  gain  to  corporations 
from  tax  reductions  and  the  carry-back  provision  is  no  less  than  3.5  billion  dollars 
nnd  is  probably  over  4  billion  dollars.  If  this  estimate  is  correct — or  even  ac- 
cepting the  lower  estimate  of  tax  reductions  of  3  billion  dollars — the  net  profits  of 
all  corporations  in  1946.  excluding  transitory  inventory  gains,  were  lower  in 
proportion  to  their  business  transactions  than  they  were  in  1945,  1944,  and  1943. 

The  events  in  1946  resulted  in  dividing  American  industry  into  two  large 
segments — tlie  soft  goods,  merchandising,  service,  construction,  and  some  ma- 
terials industries,  which  had  disproportionately  large  profits ;  and  the  consumers 
durable  goods  and  equipment  industries,  many  railroads  and  miscellaneous  in- 
dustries like  the  telegraph  industry,  which  had  large  losses,  most  of  which  were 
sharply  reduced  or  turned  to  comparatively  small  profits  by  the  excess  profits 
credit  carry-back. 

3.  General  price  increases. — This  is  the  only  reason  ascribed  by  Mr.  Murray  for 
the  increase  in  the  net  profits  of  corporations.  All  the  price  indexes  show  sub- 
stantial increases.  The  companies  and  industries  which  made  very  large  profits 
from  their  operations — without  the  benefit  of  tax  reductions — could  undoubtedly 
have  reduced  prices.  They  did  not  do  so  because  there  was  nothing  in  the  com- 
petitive situation  to  compel  them  to  do  so.  A  combination  of  technical  difficulties 
in  reconversion,  bottlenecks  in  production,  and  work  stoppages,  tightened  by  the 
vast  purchasing  power  in  the  United  States  and  a  world-wide  demand  for  many 
goods  served  to  continue  a  sellers'  market  throughout  the  year.  While  profit 
margins  and  prices  were  high  in  these  industries,  demand  continued  greater  than 
available  supplies. 

The  largest  increases  in  profits  in  1946  over  1945  went  to  many  non-durable- 
goods  industries,  like  textiles,  garments,  paper  and  pulp,  food,  rubber  products, 
liquor,  wholesale  and  retail  trade,  and  some  of  the  services,  including  motion 
pictures.  A  number  of  these  had  everything  in  their  favor — larger  sales,  no 
interruptions  in  production,  no  reconversion  problems,  and  no  bottlenecks,  a  per- 
sistent demand  which  was  not  lessened  by  price  mark-ups,  willingness  of  con- 
sumers to  buy  higher-priced  items  when  lower-priced  items  were  not  readily 
available,  and  sharp  tax  reductions  through  the  elimination  of  the  excess-profits 
tax  and  the  reduction  in  the  corporate  income  tax.  Looking  at  the  final  financial 
results  of  a  number  of  these  companies  at  the  end  of  1946,  it  is  clear  that  the 
confluence  of  factors  was  so  favora^e  that  many  of  them  could  have  reduced 
prices  during  the  year,  and  they  would  still  have  made  good  profits  by  any  long- 
time standard. 

On  the  other  hand,  neither  price  increases  nor  tax  reductions  or  carry-back 
credits  could  create  profits  for  certain  individual  companies  which  were  not  able 
to  get  into  full  production  and,  in  addition,  had  definite  increases  in  the  costs 
of  operation  resulting  from  the  increase  in  material  and  labor  costs.  Nor  did  the 
price  increases  they  imnosed  cover  their  cost  of  production  on  the  volume  they 
were  aWe  to  produce.  However,  if  they  hfld  not  increased  prices  during  1946,  it 
is  a  safe  assumption  that  these  companies  would  have  had  still  larger  losses. 

As  to  the  exact  price  increases  necessary  to  offset  wage  increases,  it  is  c]ear  that 
Mr.  Murray  greatlv  underestimates  the  amounts  when  he  allows  only  those  in- 
creases in  cost  which  arise  out  of  the  wage  increases  of  the  particular  company 
which  granted  them.  He  ignores  entirely  the  price  increases  made  necessary  by 
wage  increases  by  suppliers.  Thus  he  gives  1.8  percent  as  "the  price  increase 
needed  to  offset  wage  increase"  in  a  group  of  baking  companies  and  chain  stores, 
entirely  ignoring  the  increases  in  prices  wh'ch  the  baking  companies  had  to  pay 
for  flour,  butter,  shortening,  machinery,  wrappers,  containers,  trucks,  etc.,  and 
the  entirely  different  problem  of  the  multitudinous  changes  in  prices  of  the  goods 
on  the  shelves  of  food  chain  stores.  It  is  obviously  an  undercalculation  to  count 
only  the  increased  wage  lv'11  of  such  chain  stores  in  accounting  for  increases  in 
the  prices  they  charged.  The  simp'e  fact  is  that  the  food  chains  had  also  to  buy 
most  of  their  products — bakery  nr  duets,  milk  'reduces,  canned  goods,  fresh 
fruits  and  vegetates,  meat  and  fish.  e^c. — at  higher  prices,  (ienernl  wage  in- 
creases, unless  accompanied  bv  eouivalent  increases  in  output  per  man  hour,  cause 
increases  in  the  cost  and  price  of  most,  if  not  all,  items  used  in  production — 
materials  and  components — as  well  as  final  consumers'  products.  Parts  and  cast- 
ings bought  by  motor  companies  already  embodv  these  cost  and  price  increases. 
The  purchaser  of  these  products  has  to  pay  higher  prices  for  materials  because 
the  costs  of  production  of  his  suppliers  has  increased.  Some  of  the  passenger- 
car  manufacturers  had  to  pay  far  more  in  the  increase  in  prices  in  sheet  steel. 
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parts,  components,  and  castings  after  the  steel  settlements  than  the  increase  in 
their  own  direct  wage  bill  after  the  automotive  wage  settlement. 

An  important  element  in  price  and  profit  increases  in  1946  was  the  increase  in 
the  total  book  value  of  business  inventories  held  by  manufacturers,  wholesalers, 
and  retailers  from  26.4  to  34.9  billion  dollars,  a  substantial  portion  of  which,  to 
be  sure,  reflected  higher  prices.  Ihis  increase  in  inventories  was  due  to  the  broad 
need  to  replenish  stocks  depleted  during  the  war,  to  the  accumulation  of  semi- 
processed  goods  and  uncompleted  assemblies  because  of  bottleneck  shortages,  to 
the  whole  process  of  getting  ready  for  larger  volumes  of  business,  as  well  as  to 
buying  induced  by  expectations  of  further  price  increases.  All  through  the  year 
inventory  accumulations  were  an  important  stimulant  to  business  activity.  Since 
the  raw  materials  and  other  inventories  were  being  bought  at  higher  and  higher 
prices  throughout  the  year,  a  large  inventory  appreciation  has  been  carried  into 
profit.  This  increment  of  profit  will  disappear  as  raw-material  prices  level  off 
and  turn  downward,  as  sufficient  materials  become  available  for  the  larger  volume 
of  national  business,  as  speculation  for  the  rise  becomes  unprofitable,  and  as 
more  cautious  advance  buying  perforce  develops.  If  raw-material  prices  break 
in  1947,  inventory  losses  could  sharply  reduce  profits  for  the  year. 

Summary. — It  is  our.  conclusion  that  while  prices  and  profit  margins  in  most 
nondurable  manufacturing  lines,  in  wholesale,  retail,  and  service  trades,  and  in 
construction  could  have  been  reduced  and  still  resulted  in  very  good  profits  for 
those  companies  and  industries,  lower  prices  would  have  been  converted  to  greater 
losses  by  those  companies  or  industries  which  were  never  able  to  get  into  full 
production  at  all  or  until  the  end  of  the  year.  Moreover,  of  the  three  basic 
sources  of  increased  profits  in  1946 — tax  reductions,  increased  volume  of  business, 
and  higher  prices — higher  prices  were  a  less  important  factor  than  the  other 
two.  The  basic  statistics  do  not  support  Mr.  Murray's  contention  that  the  higher 
net  corporate  profits  of  1946  were  due  solely  to  price  increases.  For  many  com- 
panies, higher  prices  did  not  result  in  higher  profits,  but  were  reflections  of 
increased  costs  of  production,  including  increases  in  their  and  their  suppliers' 
labor  costs. 

Without  getting  into  all  the  intricacies  of  the  incidence  and  shifting  of  taxes, 
it  is  clear  that,  under  the  conditions  existing  in  1946,  the  sweeping  tax  reductions 
on  corporate  business  were  largely  turned  into  net  profits.  Total  net  corporate 
profits  were  augmented  by  the  reduction  in  taxes  and  carry-back  credits  for  com- 
panies which  showed  losses  or  small  profits  as  well  as  for  companies  which  made 
good  profits  or  even  high  profits  all  through  the  year.  While  there  were  many 
firms  which  made  good  profits  without  the  benefit  of  tax  reductions,  it  can  safely 
be  said  that,  had  it  not  been  for  the  repeal  of  the  excess  profits  tax  and  the  tax 
credit  carry-back  provision,  net  corporate  profits  in  1946  would  have  been  less 
than  in  1945. 

3.  Was  19^6  a  year  of  profiteering  by  monopolists? 

Mr.  Murray  avers  that  net  corporate  profits  were  too  high  in  1946.  He  char- 
acterized the  period  as  one  of  profiteering  by  monopolists,  using  average  profits 
for  1936-39  as  a  base  to  prove  his  point. 

It  will  be  noted  from  appendix  I  that  net  corporate  profits  for  the  3  years 
1927  through  1929  averaged  6.2  billion  dollars  on  the  basis  of  an  average  national 
income  of  79.3  billion  dollars,  or  slightly  under  8  percent.  On  the  basic  principle 
that  net  profits  rise  and  fall  sharply  when  the  gross  national  product  increases 
or  decreases,  net  corporate  profits  in  1930  shrank  to  1.7  billion  dollars.  Large 
losses  were  incurred  in  1931,  1932.  With  the  beginning  of  recovery  in  1933,  many 
companies  were  again  in  the  black  and  total  net  corporate  losses  were  only  .6 
billion  dollars.  In  1934  total  net  corporate  profits  were  again  in  the  black, 
totaling  half  a  billion.  In  1935  the  figure  was  1.7  billion  dollars— no  more  than 
after  the  sensational  break  between  1929  and  1930.  Although  the  net  profit  of 
1.7  billion  dollars  was  a  recovery  from  sharp  losses,  it  was  still  less  than  for  any 
preceding  year  since  1909,  with  the  exception  of  1921,  when  net  corporate  profits 
totaled  less  than  50  million  dollars.  In  1936,  when  national  income  had  again 
risen  to  nearly  65  billion  dollars  net  corporate  profits  picked  up  to  3.8  billion 
dollars.  They  rose  slightly  in  1937  but  fell  again  to  the  1930  level  as  a  result  of 
the  recession  of  1937-38.  By  1939,  for  the  first  time  in  a  decade,  corporate  profits 
had  finaly  crossed  the  4  billion  dollar  mark. 

The  years  1936  through  1939,  which  Mr.  Murray  uses  as  a  base  with  which  to 
make  comparisons  with  the  higher  net  corporate  profits  of  the  war  and  postwar 
years,  thus  showed  an  average  net  corporate  profit  of  3.4  billion  dollars.  Higher 
net  corporate  profits  than  that  were  earned  in  every  year  between  1916  and 
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1929,  except  for  the  year  1921.  These  returns  were  insufficient  to  stimulate  busi- 
ness investment,  which  averaged  only  about  10  billion  dollars  during  these  years — 
in  contrast  with  levels  of  from  00  to  SO  percent  greater  in  years  of  higher  net 
corporate  profits.  Also,  over  8  million  persons  on  the  average  were  unemployed 
during  the  years  1986-89.  These  facts  have  some  bearing  on  whether  the  aver- 
age net  corporate  profit  of  3.4  billion  dollars  for  1936-39  is  a  proper  base  to 
determine  the  reasonableness  of  net  corporate  profits  in  the  expanding  war  and 
postwar  years.  Keeping  in  mind  also  that  net  corporate  profits  are  a  resultant 
of  a  particular  volume  of  business  and  of  national  income  levels,  it  should  be 
noted  that  the  national  income  from  1941-46  has  averaged  more  than  twice  the 
average  national  income  in  the  years  1986-39.  As  the  whole  national  income 
must  go  to  the  various  classes  of  recipients,  they  all  showed  the  effects  of  higher 
income  levels.  This  is  brought  out  in  appendix  I.  We  do  not  pass  judgment  on 
whether  net  corporate  profits  of  12  billion  dollars  are  too  high  on  the  basis 
of  a  national  income  of  165  billion  dollars,  even  when  a  fourth  to  possibly  a 
third  of  the  profits  was.  the  result  of  a  favorable  tax  situation.  It  is,  however, 
an  historical  fact  that  the  proportion  of  the  national  income  going  to  net  cor- 
porate profits  is  lower  than  in  many  other  periods  of  high  level  production  and 
reasonably  full  employment. 

With  respect  to  the  part  played  by  "monopoly"  in  increased  profits,  the  Survey 
of  Current  Business  of  the  Department  of  Commerce  for  January  1947  reported 
that  the  number  of  operating  business  firms  in  all  industries  increased  from 
3,134,100  on  September  30,  1945,  to  3,503,900  on  June  30,  1946.  There  is  no  evi- 
dence that  the  smaller  firms  were  not  making  profits  in  a  generally  profitable 
year.  One  index  of  this  is  the  increase  in  the  net  income  of  nonagricultural 
proprietors  from  13.1  to  15.3  billion  dollars.  In  addition,  an  examination  of  the 
profit-anddoss  statements  of  companies  in  1946  suggests  that  at  least  as  large 
proportionate  profits  were  made  in  highly  competitive  industries,  like  textiles 
and  department  stores,  as  in  the  industries  which  Mr.  Murray  characterizes  as 
monopolistic,  among  which,  although  he  does  not  exactly  define  them,  he  would 
probably  include  steel,  motors,  electrical  equipment,  and  meat  packing. 

A  glance  at  appendix  I  will,  however,  reveal  the  accuracy  of  Mr.  Murray's 
contention  that  the  compensation  of  employees  as  a  whole  did  not  increase,  while 
all  other  group  recipients  of  shares  of  the  national  income  experienced  increases 
in  1946.  Taken  together,  the  net  income  of  corporations  and  proprietors,  in- 
cluding farmers,  and  receipts  from  interest  and  net  rents  went  up  from  46.4 
billion  dodars  in  1945  to  55.2  in  1948,  or  8.8  billion  dollars,  while  the  compensation 
of  all  employees  declined  from  114.5  to  109. S,  or  4.7  billion  dollars.  For  whatever 
reasons  were  operative,  total  wage  payments  have  taken  a  smaller  part  of  the 
national  income,  while  total  interest  and  profits  have  taken  a  larger  part  of  the 
national  income  in  1946  than  in  1945. 

Jf.  Question  of  potential  wage  increases  from  over-all  reductions  in  profits 

Mr.  Murray  contended  that  corporate  profits  were  excessive  and  that  a  large 
proportion  of  aggregate  profits  could  be  set  aside  as  a  fund  to  make  possible 
substantial  increases  in  wages  without  price  increases.  The  chairman  of  the 
committee  remarked  that,  whatever  the  aggregate  profits  of  corporations  might 
be,  profits  are  a  small  proportion  of  the  national  income  and  that,  therefore,  even 
if  half  of  them  could  be  distributed  equally  among  wage  earners,  wages  would 
be  increased  by  only  a  small  amounjt. 

We  find  it  exceedingly  difficult  to  analyze  a  proposition  which  is  only  symbolic 
and  altogether  unrealistic.  While  it  may  show  that  total  profits,  whether  they 
go  up  or  down,  are  always  low  in  relation  to  total  wage  payments  and  that  they 
can  hardly  be  looked  upon  as  a  fruitful  or  continuing  source  of  wages,  it  is  cer- 
tain to  lead  into  blind  alleys  of  economic  reasoning. 

Profits  accrue  to  individual  companies  and  are  only  tabulated  on  the  average 
or  in  the  aggregate.  Profits  are  not  a  common  pool  into  which  particular  com- 
panies which  have  losses  or  low  profits  themselves  may  dig  for  the  purpose  of 
meeting  higher  expenses.  There  is  no  such  thing  as  aggregate  profits  except  in 
statistics. 

Profits  or  the  prospects  of  profits  cannot  be  sharply  reduced  without  affecting- 
basic  conditions  of  production,  employment,  business  investment,  Government 
receipts,  and  other  factors  which  are  mutually  interacting.  When  these  condi- 
tions change,  will  we,  in  fact,  have  the  same  levels  of  production  and  income 
postulated  in  the  mathematical  exercise?  Even  admitting  that  aggregate  profits 
are  high,  we  must  recognize  that  they  vary  among  the  thousands  of  firms  in 
different  industries  from  many  millions  of  dollars  of  losses  to  break-even  points, 
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to  very  moderate  profits,  to  profits  of  lens  of  millions  of  dollars.  Whose  particular 
profits  will  be  taken  in  this  way?  What  will  be  done  will)  the  .'inns  which  had 
no  profits  or  had  losses?  What  will  happen  to  the  production  plans  and  the 
credit  of  companies  whose  profits  will  now  be  reduced  to  the  vanishing  point? 
We  have  struggled  with  this  problem  and  have  made  computations  which  strike 
ns  as  too  unrealistic  for  serious  consideration.  The  arithmetic  can  be  done  in 
one  way  or  another  by  dividing  half  of  aggregate *net  corporate  profits  by  the 
number  of  workers  estimated  to  be  attached  to  the  industry  which  made  the 
profit,  but  we  do  not  believe  that  this  is  of  any  real  significance. 

It  appears  to  us  that  if  these  additional  wage  disbursements  were  to  he 
made,  they  would  be  additional  costs  of  production  which  would  raise  the  cost 
floor  of  whole  industries — both  high-cost  and  low-cost  plants — and  would  result 
in  higher  prices  all  around.  Relative  differences  in  costs  of  production,  refi  scting 
relative  efficiencies  in  the  many  different  units  of  different  industries,  would  con- 
tinue. There  would  undoubtedly  be  a  great  contraction  of  output  by  companies 
losing  money  and  a  greater  wariness  among  those  firms  whose  modest  profits 
would  be  cut  in  half.  What  this  would  do  to  prices  in  different  industries  cannot 
be  predicted  statistically.  But  when  production  declines,  prices  rise,  unless  the 
whole  economy  is  in  a  downward  spiral. 

It  is  recognized  that  individual  bargains  can  be  made  between  companies 
and  unions  of  workers  which  cause  some  redistribution  of  the  potential  earnings 
of  particular  companies,  and  that  profitable  companies  and  industries  generally 
pay  higher  wages  than  unprofitable  companies  or  declining  industries.  But 
we  must  recognize  also  that  profits  are  earnings  after  costs,  that  costs  are 
different  for  different  firms,  and  that  any  wage  movement  which  affects  all 
producers  increases  the  costs  of  the  marginal  and  least  profitable  firms  as  well 
as  of  profitable  firms,  and  that  if  the  volume  of  business  activity  holds  up  and 
all  supplies  produced  are  taken  off  the  market,  prices  go  up. 

Carrying  his  discussion  into  probable  profit  trends  in  1947,  Mr.  Murray  thinks 
that  profits  will  be  high  enough  to  make  it  possible  to  set  aside  7.7  billion  dollars 
for  additional  wage  distribution,  keeping  prices  at  present  levels  and  still  leaving 
profits  at  twice  the  amount  of  his  1936-39  base. 

Attention  has  already  been  called  to  the  investment  by  business  of  32  billion 
dollars  in  1946.  This  came  from  net  corporate  profits,  from  bank  loans,  security 
issues,  etc..  but  all  energized  and  made  possible  because  of  the  level  of  existing 
profits  and  the  prospects  of  continuing  good  profits.  If  7.7  billion  dollars  were 
taken  from  corporate  net  profits,  business  investment  won'd  be  reduced  by  at 
least  that  much  and  probably  by  much  more.  Although  this  is  entirely  ignored 
by  Mr.  Murray,  we  can  say  with  some  assurance  that  when  business-investment 
expenditures  fall  off  we  risk  business  depression  as  much  as  when  consumer 
expenditures  fail  off.  A  large  volume  of  production  and  employment  depends 
on  such  expenditures.  The  increase  in  business-investment  expenditures  from 
9  billion  dollars  in  1945  to  32  billion  dollars  in  1946  is  perhaps  the  secret  of  the 
high  level  of  employment  all  through  1946.  Those  who  had  forecast  large 
increases  in  unemployment  in  1946  had  not  counted  on  such  a  spectacular  increase 
in  new  investment  expenditures  by  industry. 

Reduction  of  business  investment  to  25  billion  dollars  would  quite  certainly 
result  in  a  substantial  reduction  in  the  gross  national  product  of  194  billion 
dollars  produced  in  1846.  And,  since  every  dollar  that  finds  its  way  into  invest- 
ment channels  tends  to  be  the  counterpart  of  a  more-than-equal  increase  in 
over-all  product,  a  curtailment  to  25  billion  dollars  in  investment  would  result 
in  a  decline  in  the  gross  national  product  by  a  considerably  larger  amount. 
The  decline  in  employment  occasioned  by  such  a  decrease  in  the  gross  national 
product  would  be  substantial,  probably  in  the  dimensions  of  2  to  4  million 
workers.  The  conclusion  seems  inescapable  that  the  total  effect  of  these  forces 
would  be  to  reduce,  rather  than  to  increase,  botli  the  total  compensation  of 
employees  and  per  capita  wages  as  well. 

Another  not  altogether  unimportant  consequence  of  a  reduction  of  net  cor- 
porate profits  by  7.7  billion  dollars  would  be  a  reduction  of  about  3  billion  dollars 
in  receipts  by  the  Government  from  corporate  income  taxes.  There  might  be 
some  counterbalancing  increases  in  receipts  from  individual  income  taxes  paid 
by  workers  whose  wages  were  increased,  but  this  would  be  only  a  small  propor- 
tion of  the  revenue  lost. 

5.   Unpredictability  of  trend  of  prices  and  profits  in  19J/7 

Mr.  Murray  aimed  to  establish  that  the  price  increases  which  occurred  in  1946 
were  not  made  necessary  by  the  wage  increases  granted  and  that  the  price 
increases  were  the  cause  of  the  increase  in  profits  in  1946  over  1945. 
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The  effects  of  wage  increases  on  prices  and  profits  were  discussed  in  the  second 
section  of  this  report.  The  facts  were  that  while  many  price  increases  were 
necessary  to  avoid  losses,  many  other  price  increases  in  favorably  circumstanced 
industries  were  not  necessary  to  earn  even  good  profits  in  1946.  Economists  are 
pretty  well  agreed  that  a  sellers'  market  prevailed  throughout  the  year.  In  a 
sellers'  market,  price  mark,ups  by  some  sellers  are  not  challenged  by  others. 
Since  the  forces  of  demand  and  supply  cause  a  resultant  upward  level  of  prices, 
■one  reason  or  excuse  for  price  increases  under  these  conditions  is  as  good  as 
another.  High-cost  firms  can  make  good  profits  and  low-cost  firms  can  make  high 
or  even  spectacular  profits  from  their  operations.  So  long  as  total  supplies 
remain  insufficient  for  the  demand,  all  goods  are  taken  off  the  market  at  prevail- 
ing prices  and  there  is  no  downward  pressure  on  prices  by  the  more  efficient 
firms. 

The  course  of  prices  in  1947  will  depend  principally  upon  whether  mounting 
supplies  can  overtake  demand  at  present  prices.  In  recent  months  economists 
have  had  to  put  off  the  time  when  they  think  prices  may  be  expected  to  decline. 
The  recent  increases  in  such  prices,  as  hogs,  wheat,  arid  metals,  which  have  had 
little  or  no  relation  to  wage  increases,  have  put  off  the  day  when  we  may  expect 
to  see  declining  prices,  unless  indeed  they  contribute  to  stimulate  a  condition 
when  prices  decline  precipitiously  because  of  the  drying  up  of  demand.  The  fore- 
casters in  the  Department  of  Commerce  predict  declines  in  prices  of  food,  textiles, 
and  other  soft-goods  items  regarded  as  out  of  line  in  the  second  half  of  the  year, 
but  they  do  not  expect  a  precipitious  decline  characteristic  of  a  cyclical  recession. 
A  decline  in  prices  in  the  second  half  of  1947  has  also  been  predicted  by  the 
Bureau  of  Labor  Statistics,  the  Civilian  Production  Administration,  and  the 
Department  of  Agriculture. 

The  Department  of  Agriculture  forecast,  released  on  March  7,  1947,  looks  ahead 
during  the  second  half  of  1947  to  a  5  to  10  percent  decline  in  industrial  produc- 
tion, 8  to  12  percent  decrease  in  incomes,  a  slowing  up  of  inventory  accumulation, 
some  decline  in  sales,  a  leveling  off  or  decline  in  expenditures  by  industry  for 
new  plants  and  equipment,  a  shrinkage  in  savings,  particularly  by  lower-income 
groups,  a  drop  of  15  to  20  percent  in  wholesale  food  prices  compared  with  the 
beginning  of  the  year.  They  ascribe  this  probable  downturn  in  business  activity 
to  a  decline  in  consumer  buying  power,  or  to  the  purchasing  power  of  wages  and 
salaries.  The  economists  in  the  Department  of  Agriculture  found  that  real  in- 
come declined  in  1946,  but  that  this  had  been  more  than  offset  by  consumers 
dipping  into  their  savings,  a  lower  rate  of  savings,,  the  expansion  of  consumer 
credit,  and  business  expenditures  of  various  types.  They  do  not  expect  that  these 
factors  can  continue  to  more  than  offset  the  decline  in  purchasing  power  much 
beyond  the  first  half  of  1947.  They  see  some  bright  spots  in  the  pent-up  demand 
for  housing  and  automobiles  and  other  types  of  consumer  durable  goods  and  in 
the  still  low  level  of  installment  credit ;  but  they  note  that  high  prices  are  de- 
pleting savings  and  curtailing  demand.  They  conclude  that :  "Timely  downward 
adjustments  in  prices  could  improve  the  outlook  by  causing  the  real  income  of 
wage  and  salary  earners  to  rise  to  a  level  consistent  with  a  continued  high  level 
of  business  activity,  but  such  a  flexibility  in  the  price  structure  has  rarely  been 
observed." 

In  the  meanwhile  and  until  some  time  in  the  middle  of  the  year  these* 
responsible  Government  forecasters  do  not  expect  prices  to  decline  below  pres- 
ent levels.  It  is  in  the  light  of  such  a  forecast  of  high  prices  and  declining 
trends  within  the  year  that  the  unions  are  making  their  demands  for  the 
period  of  the  next  year. 

In  1946  wage  increases  were  sometimes  a  cause  and  sometimes  an  excuse 
for  price  increases.  Total  costs  of  production  from  all  causes  went  up  steadily 
throughout  the  year.  On  the  basis  of  the  volume  produced  in  relation  to 
capacity,  price  increases  were  more  than  necessary  to  cover  cost  increases  in 
some  industries,  while  in  other  industries  there  were  big  operating  losses 
despite  price  increases.  In  the  vast  majority  of  companies  where  large  profits 
were  made  they  were  caused  not  merely  by  price  increases  over  costs,  but 
also  by  a  favorable  tax;  situation.  The  carry-back  tax  credit  will  not  apply  in 
1947  and  even  the  effect  of  the  elimination  of  the  excess-profits  tax  will  be 
mitigated.  Profits  caused  by  these  two  special  factors  will  be  much  less  in 
1947  than  they  were  in  1946.  On  the  other  hand,  the  operating  profits  of 
companies  in  the  hard-goods  industries  should  increase  all  through  the  year 
and  this  should  have  a  favorable  effect  on  corporate  net  profits. 

Mr.  Murray  calls  attention  to  the  increase  in  the  cost  of  living  and  in  gen- 
eral prices  in  1946,  but  he  does  not  ascribe  this  to  any  important  degree  to 
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increases  in  labor  costs.  That  increased  wages  <li<l  operate  to  lift  prices  in 
manufacturing  industries,  coal,  and  transportation  and  communication  is  evi- 
denced by  the  increases  in  prices  or  rates  authorized  by  the  OPA,  the  Inter- 
state Commerce  Commission,  and  the  Federal  Communications  Commission — 
all  established  to  protect  the  consumer — after  wage  increases  were  granted. 
These  higher  prices  were  passed  on  as  higher  costs  to  all  users  of  materials 
whose  prices  were  increased  (coal,  steel,  etc.)  and  to  users  of  railroad  and 
telegraph  service,  etc.  The  chain  effect  of  the  increased  labor  costs  was  mani- 
fest in  a  very  broad  sector  of  the  economy.  Few  industries  escaped  its  in- 
fluence altogether. 

Mr.  Murray  now  advocates  another  wage  increase  to  offset  at  least  the 
increased  cost  of  living  in  1946  and  to  eat  into  what  he  believes  to  be  the 
excessive  profits  made  and  to  be  made  in  1947.  Under  existing  conditions,, 
increased  costs  will  generally' be  passed  on  into  still  higher  prices.  This  will 
wipe  out  some  or  all  of  the  increases  in  money  wages  which  may  be  obtained. 
Higher  real  wages  are  the  resultant  of  longer-term  factors  which  come  from 
increases  in  man-hour  output  and  reduce  the  unit  costs  of  an  increasing  vol- 
ume of  production.  In  manufacturing  industries  as  a  whole,  these  broadest  and 
most  fundamental  gains  for  all  workers  have  averaged  about  3  percent  per 
year.  The  source  of  sharper  increases  in  real  wages  is  the  increase  in  the 
rate  by  which  industry  as  a  whole  measurably  increases  its  efficiency. 

If  the  cost  of  living  were  to  drop  in  the  second  half  of  1947  by  10  to  15 
percent,  real  wages  would  increase,  although  the  total  effect  on  the  compen- 
sation of  all  employees  would  depend  also  on  the  final  influence  of  these  chang- 
ing factors  on  employment.  In  this  area  of  uncertainty  the  economist  can 
exercise  his  hunches,  but  he  has  no  more  clairvoyance  than  other  citizens.  All 
he  can  add  with  some  degree  of  certainty  is  that  when  the  situation  changes 
from  a  sellers'  market  to  one  in  better  balance,  cost,  including  labor  cost,  will 
be  more  of  a  determinant  of  prices  than  they  are  in  a  sellers'  market.  But 
declining  prices  of  goods  which  are  now  out  of  line  will  not  reduce  profits  in 
1947  if  we  continue  to  have  near-capacity  production  and  a  level  of  employ- 
ment no  lower  than  in  1946. 

6.  Wages  in  19^6 

Mr.  Murray's  handling  of  wages  in  relation  both  to  the  standard  of  living  of 
the  workers  and  to  labor  costs  and  prices  needs  clarification.  If  wages  mean 
total  weekly  earnings,  money  wages  went  down  in  1946  from  1945,  and  real 
wages  went  down  further  by  the  amount  represented  by  the  increase  in  the  cost 
of  living  during  the  year.  If,  however,  wages  mean  straight-time  hourly  earn- 
ings, then  money  wages  have  gone  up  uninterruptedly  each  and  every  year  in 
the  past  decade,  and  more  sharply  between  1945  and  1946  than  in  any  other  year 
in  our  history.  Great  confusion  and  possibly  the  impasse  in  labor-management 
relations  arises  out  of  the  failure  to  distinguish  between  these  two  quite  differ- 
ent concepts  of  wages  and  their  use  by  both  labor  and  industry  in  discussions 
and  bargaining.  The  distinction  between  wages  as  total  earnings  (take-home 
pay)  and  wages  as  straight-time  hourly  earnings  is  a  practical  matter  of  dollars 
and  cents  to  both  sides  of  the  bargaining  table. 

To  employers,  the  wages  paid  per  hour  of  work  matter  more  than  anything 
else  except  output  per  man-hour.  The  hourly  wage  rate  is  high  or  low,  unprofit- 
able or  profitable,  as  it  compares  with  the  average  hourly  output.  Given  a  cer- 
tain output,  the  wage  rate  paid  per  hour  rather  than  the  total  earnings  of  workers 
determines  labor  cost.  For  if  the  employer  does  not  pay  these  wages  to  one 
worker,  he  pays  them  to  another.  Shorter  hours  do  not  decrease  his  labor  cost 
but  they  do  decrease  the  earnings  of  particular  workers.  Average  hourly 
staight-time  earnings  in  manufacturing  industries  went  up  from  about  $0.96  to 
about  .$1.11  between  December  1945  and  December  1946.  The  employer  who  pays 
these  higher  hourly  wages  has  no  doubt  that  wages  have  gone  up.  Whether  his 
labor  cost  has  gone  up  and  how  much  it  has  gone  up  will  depend  also  upon  whether 
the  output  per  worker  has  gone  up  in  proportion.  (In  the  summer  of  1945,  when 
hours  generally  were  reduced  from  about  45  to  about  40,  the  increase  in  straight- 
time  earnings  overstated  the  increase  in  labor  cost  because  penalty  overtime  on 
4  or  5  hours  had  heretofore  been  paid.) 

But  Mr.  Murray  points  out,  the  earnings  of  the  average  factory  worker  have 

gone  down  from  $47.50  per  week  in  January  1915  to  $45.68  in  October  1946.     The 

reduction  in  individual  weekly  earnings  was  a  foregone  conclusion   when   the 

decision  was  made  by  the  unions  to  cut  overtime  hours  and  to  return  to  the  40- 
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hour  week  in  1940,  unless  indeed  hourly  straight-time  rates  were  increased  hy  at 
least  the  amount  representing  the  lost  overtime. 

Several  representatives  of  industry  had  offered  compromises  involving  some 
increase  in  the  hourly  rate  and  the  maintenance  of  a  45-hour  week  (which  would 
have  added  7%  hours  of  pay  per  worker).  These  counter  offers,  which  would 
have  resulted  in  higher  individual  earnings  than  the  settlements  finally  made, 
were  turned  down  by  the  unions  for  three  related  reasons:  (1)  Unions  have  his- 
torically regarded  the  straight-time  hourly  rate  as  the  true  measure  of  the 
status  and  position  of  the  worker  and  they  have  always  striven  to  reduce  hours. 
Overtime  is  regarded  as  payment  for  extra  work  and  as  a  penalty  on  the  em- 
ployer, rather  than  as  a  dependable  source  of  wages.  Overtime  was  not,  for 
example,  regarded  as  increased  wages  in  the  calculations  which  resulted  in  the 
adoption  of  the  Little  Steel  formula ;  ( 2)  unions  have  preferred  to  take  the 
workers'  share  of  the  increasing  productivity  of  industry  partly  in  the  form  of 
shorter  hours  rather  than  entirely  in  the  form  of  increased  earnings;  (3)  at  the 
end  of  hostilities,  added  to  these  general  considerations,  there  was  the  expressed 
fear  that  there  would  be  a  large  increase  in  unemployment  unless,  and  even 
when  scheduled  hours  were  reduced  from  48  to  40.  For  all  these  reasons  the 
unions  insisted  on  returning  immediately  to  40-hour  schedules  and  by  so  doing 
voluntarily  surrendered  the  7%  extra  hours  of  pay  which  were  yielded  by  the 
average  hours  of  45  in  1945.  The  average  factory  worker  earned  less  in  October 
1946  than  in  January  1945  because,  although  he  had  an  increase  in  straight-time 
hourly  wages  of  about  17  cents  per  hour,  he  worked  only  40  hours  instead  of  45 
and  received  pay  for  40  hours  instead  of  for  47%  hours. 

Weekly  comings  of  factory  workers,  average  hours  worked,  and  straight-time 
average  hourly  earnings,  1989-!iG 


1 

Average  weekly  earnings 

Average 
hours 
worked 
(All  man- 
ufactur- 
ing) 

Estimated  straight-time 
average  hourly  earnings 

Month  and  year 

All  man- 
ufactur- 
ing 

Durable 
goods 

Nondu- 
rable 
goods 

All  man- 
ufactur- 
ing 

Dmable 
goods 

Nondu- 
rable 
goods 

1939:  Jauuary .._ 

Vl?,.  19 
24.56 
26.  64 

33. 40 
36.  43 
38.89 

40.62 

42.48 

42.  76 
44. 86 
44.58 

45.29 
45.  55 
45.43 
46.94 
47.44 

47.50 
47.12 
45  4.5 
40.97 
41.21 

41.15 
42.88 

43.  38 
44.99 
45.39 
45.68 

$25.  33 
27.  39 
30.  is 

38.98 
42.51 
45.  31 

46.68 
48.67 
48.76 
51.26 
50.50 

51.21 
51.67 
51.07 
53.18 
53.68 

53.  54 
52.  90 
50. 66 
44.23 
44.08 

43.67 
45.  71 
46.24 
48.02 
48.39 
48.81 

$21.  57 
22.01 
22.  75 

26.97 
28.94 
30. 66 

32.10 
33.58 
34.01 
35. 18 
35.61 

36.03 
36.16 
37.05 
37.97 
38.  39 

38.66 
38. 80 
38.59 
37. 76 
38.52 

38.75 
40.13 
40.46 
41.89 
42.34 
42.44 

36.7 
37.5 
39.0 

41.7 
42.6 
43.6 

44.2 
45.0 
44.4 
45.4 
44.8 

45.2 
45.0 
44.6 
45.5 
45.6 

45.4 
45.2 
44.0 
41.6 
41.  6 

41.  1 
40.6 
39.6 
40.3 
40.3 
40.4 

$0.  641 
.652 

.  664 

.751 
.783 
.807 

.819 
.833 
.850 
.863 
.873 

.877 
.889 
.901 
.908 
.912 

.920 

.925 

.933 

942 

.957 

.970 
1.027 
1.067 
1.079 
1.094 
1.095 

$0.  702 
.708 
.722 

.826 
.863 
.888 

.905 
.916 
.939 
.950 
.962 

.965 
.976 
.993 
.991 
.997 

1.005 
1.007 
1.017 
1.014 
1.028 

1.037 
1.102 
1.155 
1.  156 
1.172 
1.169 

$0.  575 

.589 

1941:  January. 

1942: 

.601 
.668 

July                               

.696 

.718 

1943: 

.726 

.742 

Julv                        

.753 

.768 

.775 

1944: 

.780 

.794 

July                       

.802 

.817 

.820 

1945: 

.827 

.836 

July               

.842 

.863 

.880 

1946: 

.895 

.946 

Julv                               

.970 

.995 

1.008 

1.013 

•  Preliminary. 

[Bureau  of  Labor  Statistics  figures.] 


Whether  wages  have  increased  or  decereased  in  1946  depends  therefore  on 
the  definition  of  wages.  It  is  obvious  that  the  total  earnings  of  workers  are 
the  wage  rates  per  hour  times  the  hours  worked,  including  overtime  if  more  than 
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40  hours  are  worked,  just  as  gross  profits  are  profit  margins  times  sales.  In  the 
reconversion  adjustments,  the  unions  refused  to  accept  earning  as  a  proper 
measure  of  the  workers'  status.  The  reduction  in  hours  in  manufacturing 
industries  from  an  average  of  45.4  in  January  1945  to  an  average  <>f  40.4  in 
October  1046  would  have  reduced  workers'  earnings  sharply  if  there  had  not 
been  equivalent  increases  in  the  hourly  wage  rate.  There  was  an  increase  in 
the  straight-time  average  hourly  earnings  of  $0.17,  but  this  was  insufficient  to 
make  up  for  the  7%  hours  of  pay  lost  by  not  working  the  same  number  of  hours 
in  October  1946  as  they  had  worked  in  January  1945.  Hence,  while  straight- 
time  average  hourly  earnings  went  up  from  $0.92  in  January  1945  to  $1.09  in 
October  194G,  average  weekly  earnings  went  down  during  the  same  period  from 
$47.50  ro  $45.68. 

In  the  prior  discussion  of  profits,  it  was  noted  that  the  nondurable  manu- 
facturing industries  had  done  relatively  much  better  in  1946  than  the  durable 
goods  industries.  Similar  uneven  results  were  obtained  in  the  average  weekly 
earnings  of  workers  employed  in  these  two  broad  divisions  of  manufacturing. 
Between  January  1939  and  January  1945  average  weekly  earnings  of  workers  in 
the  durable  goods  industries  had  increased  from  $25,33  to  $53.54,  while  in  non- 
durables  they  had  gone  from  $21.57  to  $38.66.  In  January  1945  when  an  average 
45.4  hours  was  worked  in  all  manufacturing  industries,  those  employed  in  the 
durable  goods  industries  averaged  46.8  hours,  while  those  employed  in  the  non- 
durable goods  industries  averaged  only  43.4  hours.  When  hours  were  cut  to  40, 
the  earnings  of  workers  in  the  durable  goods  industries  broke  sharply.  They  lost 
10.2  hours  in  pay.  Workers  in  nondurable  goods  industries  lost  only  5.1  hours 
in  pay  on  the  average — or  half  as  much.  The  increases  in  straight-time  pay 
were  not  enough  to  make  up  10  hours  of  lost  pay,  but  they  were  more  than  enough 
to  make  up  5  hours  of  lost  pay.  Thus,  while  the  weekly  earnings  of  workers  in 
the  durable  goods  industries  reached  their  highs  in  the  first  half  of  1945,  workers 
in  the  nondurable  goods  industries  suffered  no  serious  loss  of  earnings  at  any 
time  in  1945  and,  when  the  settlements  were  made  in  early  1946  and  hourly  rates 
went  up  again,  the  weekly  earnings  of  workers  in  the  nondurable  industries  made 
new  all-time  highs.  This  is  all  the  more  noteworthy  because  workers  in  the 
durable  goods  industries  are  better  organized  than  in  the  nondurable  goods 
industries ;  their  wages  are  traditionally  higher ;  the  jobs  are  more  skilled  on 
the  average;  and  a  larger  proportion  of  adult  men  are  employed.  As  defined 
by  Mr.  Murray,  workers  in  the  nondurable  goods  industries  received  wage  in- 
creases while  those  in  the  durable  goods  industries  received  wage  decreases.  On 
the  basis  of  pay  for  each  hour  of  work,  both  groups  of  workers  received  increases. 


Appendix  I 

National  income  by  distributive  shares,  J909-J/61 
[Billions  of  dollars] 


National 
income 

Compen- 
sation of 
employees 

Net  income  of  proprietors 

Interest 

and 
net  rents 

Net  cor- 

Year 

Agri- 
culture 

Total 

Nonagri- 
culture 

porate 
profits 

1909 

28.7 
30.4 
30.5 
3?.  9 
34.8 
33.9 
37.0 
44.8 
53.7 
58.  3 
68.2 
(19.5 
51.7 
59.5 
09.5 
69.1 
73.7 

16.4 
17.7 
18.0 
19.2 
20.6 
20.2 
21.1 
24.4 
27.9 
35.0 
38.3 
45.1 
36.1 
37.6 
44.2 
44.1 
45.8 

6.3 
6.4 
6.3 
7.0 
7.0 
7.1 
8.1 
9.9 
14. 0 
13.3 
17.  0 
13.3 
8.5 
10.3 
12.0 
12.1 
13.7 

3.8 
4.0 
4.2 
4.3 
4.5 
4.7 
4.9 
5.2 

5.  li 

6.  1 

7.  1 
7.1 
7.1 
7.  ti 
8.2 
8.6 
8.7 

2.1 

1910 

2.3 

1911 

2.0 

1912 

2.  5 

1913 

2.8 

1914 

, 

1   \i 

1915 _. 

2.9 

1916 

5.3 

1917 

6.  1 

1918  •. 

3.9 

1919 __- 

5.7 

1920 

3.9 

1921 

(2) 
3.9 

1922 

1923,. 

5.2 

1924 

4.3 

1925.. 

5.5 

1  The  figures  from  1909-44  were  taken  from  Senate  Committee  Print  No.  4,  79th  Cong.,  1st  sess.;  Basic 
Facts  on  Employment  and  Production,  report  to  the  Committee  on  Banking  and  Currency  rolatine  to 
S.  380.  The  Department  of  Commerce  is  responsible  for  these  statistics  and  the  data  for  1945  and  1946  are 
from  its  Survey  of  Current  Business. 

*  Less  than  $50,000,000. 
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National  income  by  (lis 

tributive 

shares,  19S9-Jf6  '—Continued 

National 
income 

Compen- 
sation of 
employees 

Net  income  of  proprietors 

Interest 
and 

net  rents 

Net  cor- 

Year 

Agri- 
culture 

Total 

Nonagri- 
culture 

porate 
profits 

1926 

76.6 
75.9 
78.7 
83.3 
68.9 
54.5 
40.0 
42.3 
49.4 
55.7 
64.  9 
71.5 
64.2 
70.8 
77.6 
96.8 
122.2 
149.4 
160.6 
161.0 
165.0 

48.8 
49.2 
50.1 
53.1 
48.2 
40.6 
31.7 
29.8 
34.5 
37.5 
43.0 
48.3 
45.1 
48.1 
52.3 
64.5 
84.1 
106.  3 
116.0 
114.5 
109.8 

13.4 
12.8 
13.1 

8.5 
8.8 
9.2 
9.4 
8.9 
8.2 
7.1 
6.6 
6.9 
7.1 
7.3 
7.4 
7.3 
7.4 
7.4 
8.0 
8.8 
9.7 
10.6 
11.8 
13.0 

5.8 

1927 

5.1 

1928 

6.3 

1929 

5.2 
3.8 
2.4 
1.5 
2.2 
2.7 
4.1 
4.4 
5.1 
4.0 
4.3 
4.4 
6.3 
9.7 
11.9 
11.8 
12.5 
14.9 

8.5 
6.3 
4.8 
3.4 
4.3 
4.8 
5.4 
6.  5 
6.8 
6.1 
6.9 
7.6 
9.6 
10.  9 
11.6 
12.3 
13.1 
15.3 

7.2 

1930 

1.7 

1931 

-1.6 

1932 

1933 

-3.6 
-.6 

1934 

.5 

1935 

1.7 

1936 

3.8 

1937 

3.9 

1938 

1.7 

1939 

4.2 

1940 

5.8 

1941 

1942 

1943 

-       -   

8.5 

8.7 
9.8 

1944. 

9.9 

1945 

9.0 

1946 

12.0 

>  Appendix   III 

STANDARD    AND    POOR'S    INDUSTRY    SURVEYS — EXPLANATION    OF    FINANCIAL    RESULTS    iK 

ion; 
[Random  selection,  arranged  alphabetically] 

Aircraft,  February  11,,  19.fi 

The  shrinkage  in  military  business  and  supply  shortages  reduced  sales  of 
leading  aircraft  builders  drastically  in  T.Mii.  except  in  the  case  of  private  plane 
producers.  After  heavy  readjustment  and  development  expenses  and  increased 
labor  and  material  costs,  most  companies  experienced  large  operating  losses, 
with  the  possible  exception  of  Douglas,  Grumman,  and  North  American. 

Tax  carry-back  credits  cut  the  final  losses  of  Boeing,  Consolidated  Vultee, 
Lockheed,  and  Northrop,  among  others,  and  probably  permitted  relatively  small 
profits  for  Curtiss-Wright ;  United  bolstered  earnings  by  an  additional  transfer 
from  reserves  previously  set  up. 

Air  transport.  January  S,  19.'i7 

Despite  retrenchment  efforts  in  the  final  quarter,  operating  results  for  1946 
generally  were  unfavorable.  Especially  large  losses  were  incurred  by  PCA 
and  TWA,  and  deficits  also  are  indicated  for  Chicago  and  Southern,  Colonial, 
Northeast,  and  Western.  Considerably  lower  profits  will  be  reported  by  the 
others,  except  Eastern,  which  should  report  earnings  about  double  those  of 
I94ri,  because  of  better-tlian-average  cost  control  and  excess-protits-tax  relief 
(the  only  carrier  eligible). 

.Auto  parts,  January  22,  19Jf7 

Combined  taxable  earnings  of  14  companies  for  which  figures  are  available 
showed  a  year-to-year  contraction  of  78  percent  for  the  first  9  months  of  1946. 
Of  these,  a  few  showed  gains,  some  suffered  only  moderate  declines,  while  two 
incurred  deficits. 

The  gain  shown  by  Briggs  reflected  solely  the  availability  of  large  tax  carry- 
back and  reserve  credits,  which  much  more  than  offset  a  heavy  operating  deficit. 
The  better-than-average  performance  of  the  other  companies,  however,  re- 
flected the  absence  of  serious  labor  difficulties  at  their  own  plants,  the  ability  to 
secure  adequate  materials  to  sustain  a  high  peacetime  rate  of  operations,  and 
the  fact  that  demand  from  replacement  and  nonautomotive  markets  permitted 
a  good  level  of  deliveries,  despite  depressed  operations  prevailing  in  many  nor- 
mally important  outlets  throughout  most  of  the  period.     Thus,  while  sales  and 
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Financial  statements  of  companies  in  6  industries,  1945-46 


AUTOMOBILE 


Chrysler  Corp 

General  Motors -  -  - 

N'ash-Kelvinator  Corp 

Packard 

Studehaker  Corp — 

Willys-Overland  Motors,  Inc 

ELECTRICAL  SUPPLIES  AND  EQr'PMENT 


Cutler-Hammer,  Inc 

Emerson  Electric  Manufacturing  Co 

General  Electric  — -- 

Line  Material  Co 

Master  Electric  Co 

Minneapolis-Honeywell  Regulator  Co 


.do. 


Square  D  Co. 


Westinghouse  Electric  Corp 

RADIO 

Emerson  Radio  &  Phonograph  Corp.- 
Farnsworth  Television  &  Radio  Corp. 

Philco  Corp. . - 

Radio  Corporation  of  America 

Zenith  Radio  Corp 


Continental  Baking  Co.  -- 

General  Baking  Co    

National  Biscuit  Co 

Ward  Baking  Co 

Beatrice  Foods  Co  - . 

Jewel  Tea  Co.. 

Kroger  Co - . 

National  Tea  Co.. 

Armour  &  Co 

Cudahv  Packing  Co 

Geo.  A.  Hormel  &  Co 

Hygrade  Food  Products  Corp 


Rath  Packing  Co. 

Swift  <t  Co 
Wilson  &  Co 


IRON'   AND  3TEEI. 

Bethlehem  Steel  Corp 

Inland  Steel  Co 


Jones  &  Laughlin  Steel  Corp.  „ . 

National  Steel  Co  . 

Republic  Steel  Corp  .    . . 
United  States  Steel  Corp 

Wheeling  Steel  Corp 

Voungstown  Sheet  &  Tube  Co 

TEXTILES 

A  merican  Woolen  Mill 


$600.  201314 

1,114.879,685 

121.5S6.012 


CO,  240,  989 


21,032,530 
1 1 , 887,  527 
421,  439,4315 
16,  509,  372 
8,  044,  800 
30,  527,  465 


20,  038,  463 
172,  919.89J' 


23, 088,  882 
20,  325,  318 
72,  465,  010 
163,  136,  559 
39.  566,  9153 


$125,761,312 
78,  989, 493 
220,  195,  188 
70,528,129 
158,232,628 
88,  760,  440 
567.  487.  .547 
112,773.610 
1,183,  537,  .561 
349,901.504 
126,082,609 

151,949,972 

100.300,102 

1,308,364,155 

140,672,155 


,  720,  668 
, 756. 983 
,  009.  161 


,601,  sir, 
, S79.  497 
,810.9411 
,487,054 


$880, 918,  136 
2,603.911.868 
183. 050,  533 
205.018.074 
198,434.192 

179.319,283 


60,  226.  469 
948.  432.  369 
17,517,157 
10,  768,  667 


84,  392.  427 


32,  490,  806 
33,766,073 

86,411,329 
221,122.315 

81,  875, 159 


103.  925,  497 

73, 338,  498 
204,995,178 

60, 247,  S37 
120, 166,  778 

64,  545.  997 
457. 332. 640 

77,010,715 
1,212,961,355 
344, 909,  594 
114.213,587 
110.986,858 


I,  307.  631.  OKI 
468,  638,  536 


1,326,563,896 
219, 120,  624 
284,741,818 


$562,  467, 321 

1,069.517,257 

103,445.348 

I  90.  120.  043 
54,635,011 


12,142,820 
i  437,  254,  479 
12,  877,  349 
6,  516.  897 
19,  91X1,  519 


46,952,190 
149,607,375 
'  65,  940.  492 
477.  297.  493 


.049.051,026 
'316.846,868 
I  120.704,347 
132,  227,  823 
<  96. 168,833 

.  196,794,003 

«  384, 152.  sol 


1,740,122,895  I  1.331,121,520 
109.  781, .545  |  l  57,823.261 
230,399,216        i  184,888,745 


$797.  381 881 

2,219.405,197 

1 72,  922,  083 

<  189.341.191 
151,932,463 


52,434.340 

< 826, 580.  553 

13,642,915 

8,901,848 


64,  293.  621 
>  33.~513.9S4 


11,103,678 

113,571,077 
I  17,005,820 
382,  626, 365 

1.119.187,234 
322,  226,  167 
<  111,331,532 

99, 578, 474 

'  98,  735,  797 

1,203,309,672 

I  122,  182,673 


Operating  income  ' 


$550,215 

70. 020, 684 

953,  437 


10,021,666 
'  250,  642 


1.613.260 
1  1,607,355 
15,815  013 
790.017 
571.947 
4,616,832 


1 1,  957.  739 
J  834.  503 


1 2,  934,  429 
6,  235,  286 
28,  562, 827 

6,  075, 095 

7,  539.  380 
4.  .536.  336 

20, 830,  243 


60.125,917 
16,634,107 
4.  866.  451 


21,893,330 
19,333,015 


.  7S5.  989 
,  664, 964 

i,  425,  325 
,,  593,  791 
.642,536 
!.  757.  977 
i.  455,  955 

.  105,530 


35,044,342 

20.  513,  787 
19,151.241 


$53,  297,  278 

262,  782,  512 

639, 095 


8,  205,  523 
21,237.777 


2,  939. 004 

4.718.732 

121.851.816 

1,  451,  880 

934,  275 


11,873.765 
""6,123,262 


27,706.612 
6,  291  054 


6,037,960 

4,125,835 
28,  665,  969 
2,  099,  697 
5, 456,  372 
3, 360, 097 
15,096,771 


27.  683.  223 
7,921,285 
2,  371  567 


23, 022,  661 

12,  530,  929 


62.991,701 
21,931,435 


28,  580, 746 
45,315,033 
205.  119.977 
10.097.1,19 
10,538,250 


23.  543.  882 
16.429.  180 
10,136,070 


Taxes  and  tax  refunds 


$1,287,000 

2  9. 800, 000 

"  82,  820, 000 

719.000 

"  1.080,000 

■'  3,668,000 

19,961,000 

1ST.  100 

!  854,  Ml 


i  1 .  009, 
i  I.  900, 1 


I.  288,905 

1 34.11110 

|  290,000 
2,060,600 

364.  594 
1.688.647 


.767,71111 
.315,000 
.  6S6.  199 
.300,  000 
.213.500 
.  7611.  779 
.1167.5110 
.270.000 
,1173,058 
',300,0110 
'.236,  619 
..935.000 
'  135,000 

,410.000 
.042,851 
-  569,  153 
!,  550, 000 


15.500.000 

9,  072,  150 
2  74, 000 

4,  560, 000 
13,875,000 

5, 000,  0011 
32.000.000 

1.013,000 

9,275,000 


8,  197.0110 

7,651,350 


$29,  525, 000 

123,977,000 

85.000 

2  1,245,000 

4.403,000 

5,  108,000 

15,  520,  000 


1.971.694 

3.264.000 

88,000.000 

953.  440 

396,  400 


8,317.000 

3.  186.  436 

4.  543,  000 
27,817,700 


j,  530,083 
2.640,000 
5,661,200 

16,  592.  ton 


2.3S3.N00 

2.352,000 
16,413.656 
1.957,000 
3,821.000 
1,931.363 
10, 002.  408 
420, 000 
8.  796, 972 
4.690,000 
1,067,665 

1,300,000 

306,  200 

1891,642 

12,928,482 

■  1,410.232 

4.  930,  265 


12.  200,  f. 
8,  245,  5 
1  3, 367,  C 
16, 000,  f 
21,000.4 
30,  000.  ( 


17,900.000 
i  3.  293, 827 
9,980,600 

7,  390, 000 


1  $838.  782 

i  30,  304,  570 

89,  356 

2  600. 176 


349,  143 


Other  accounts,  net 


$1,000,000 
I  21  026.  800 


-6,  750,000  3,50ll.liilh 


1,012,776 
1  4,  000.  000 


2,  000,  000 


1  $390,  648 
29,091,516 
!1,357,193 


181, 104 
62,911 


2  35,  053 
=  188,  076 
'4,669, 152 
2  36.  753 
1156 
2.523,411 


3.  670.  810 
209,  056 


2  600,  000 


750.01111 


2  974, 
2,  471, 


2,  554, 058 
3, 109.  917 
5,011.241 
1,  257, 143 
10.  248, 122 
33,  074,  447 


2  2,  072,  836 

443,  274 

0 


1  $304,  785 

15,083,145 

2  693,  544 


437,  467 
2  446,  045 


2  35,  801 
183,068 
1.5,890,911 
2  43. 170 
141,399 


Net  profit  after  taxes 


246, 405 
241,199 


2,  909,  742 
401,  394 


1.161,129 
2  105,  921 
1,713,865 
2  79  953 
2  296,  327 
2/7,013 
2  549,  055 


9,  713,  713 
726. 188 
33,  263 

181520 

87,  845 

1  799,  396 

2, 561 062 

15, 841  585 

3,825,017 

983,  586 

1,  462,  982 
16,  340,  706 
17,100.921 

2,  301 141 
3,126,000 


» 363,  431 

818,  540 


$10, 292, 645 

14,012,370 

2,  582,  274 

1,387,316 

3  251,770 

402,  901 


971,  313 
» 410,  044 
404,  109 
512.520 
354,  703 
2,  912, 195 


1,  518,  228 
2^512^948 


1,340,356 
476, 190 
3  20,  478 

s,  226,  329 


7,  510,  206 
3.964.625 
15.671360 
3.  642.  738 
1711035 
2.  S39,  784 
9.  365.  780 

1,  877,  556 
20,  791.  128 

6.  720.  585 

2,  541, 138 
1  585,  995 


16,391739 
8,311,560 


41,731, 

11  544, 

10,  854, 1 
20,  401,  i 

9,  494. ' 
88.  683,  . 

3, 188, 1 
14,  254, 1 


20,  098. 178 
11,573.513 
9.  .502.  891 


$23, 077, 063 

147,  749, 167 

2,  492,  639 


1,003,111 

1,271,664 

36,  242,  727 

541,  610 

396,  476 


Percent  of 
increase  (+) 
or  decrease 
(— )  in  net 
profit 


3,  436,  637 
1. 183, 452 
1,621.461 
13,  673,  825 


953,  385 
1,  846,  965 
8,204,470 


2,  493. 031 
1,  879,  759 
10,  508,  448 
1.  122.  650 
1,  931.  699 

1.  .505.747 
5.643.418 

636.  400 
9, 172.  538 

2.  505.  097 
1,  273.  639 

702, 887 

1,  347,  575 

12, 303, 807 

5, 036, 602 


1,947,116 
I,  861,  210 

1,082,082 

,117,764 
'.  973,  927 
1,015.056 
1.419.478 
.512.250 


i  Some  component  accounts  not  shown. 
Sources:  Moody's  Industrial*,  ttie-lfl. 


2  Credit, 
eslor  Service,  Ne 


J  Deficit. 
Standard  Corporation  Records,  <  \ 


<  Cost  of  sales  includes  other  expenses.  s  Includes  $3, .500, 000  provision  for  possible  future  inventory  price  declines. 

it  n!  Xt  tt  8  Edition,  lt>4?.    Standard  &  Poor's  Corp.,  New  York  Wall  Street  Journal,  selected  issues.  January  and  February  1947.     New  York. 
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operating  earnings    were   generally   below   year-earlier    levels,    a    sharp   cut    in 
ihe  tax  charge  permitted  final  net  income  to  advance. 

As  a  result,  the  decline  in  combined  net  income  of  23  reporting  companies  was 
held  to  17  percent.  *  *  *  Full-year  1946  earnings  of  some  companies  should 
also  have  benefited  from  the  inclusion  of  tax  carry-back  and  reserve  credits 
not  reflected  in  interim  reports.  Thus,  final  net  income  for  the  group  as  a  whole 
probably  held  close  to  the  1945  level. 

Automohilcs,  February  19,  19^7 

Aided  by  large  tax  carry-back  and/or  reserve  credits  (and  a  net  profit  from 
a  nonproducing  subsidiary  in  the  case  of  Packard),  all  companies  but  Stude- 
baker  were  in  the  black  for  the  period  (first  !>  months  of  1946),  and  the  hitter's 
loss  was  held  to  small  proportions.  Combined  earnings  of  the  five  companies 
(Packard,  General  Motors,  Chrysler,  Hudson,  Studebaker)  fell  85  percent  be- 
low the  year-earlier  level;  the  first  half  loss  was  some  $15,237,000. 
•  Combined  sales  of  six  independents  in  the  commercial  vehicle  division  for  the 
first  9  month  of  19J6  were  at  an  annual  rate  of  51  percent  below  the  full  year 
1!>45  total.  *  *  *  However,  final  earnings  were  aided  either  by  sharply 
reduced  tax  rates,  which  moderated  the  drop  in  Reo's  profits  and  permitted 
Autocar  and  Fruehauf  to  score  marked  gains,  or  by  carry-back  credits,  which 
held  down  net  losses  of  Mack  and  Twin  Coach.  As  a  result,  the  year-to-year 
decline  in  combined  9  months'  net  income  for  six  reporting  companies  was  held 
to  37  percent. 

Favorable  operating  profits  were  probably  the  general  experience  of  passenger- 
car  producers  in  the  final  quarter  of  1946;  in  fact,  Nash's  earnings  of  $0.94 
a  share  for  the  period  were  by  far  the  largest  for  any  quarter  in  recent  years. 
However,  because  of  early  limited  output,  later  inability  to  maintain  even 
schedules,  sharply  higher  labor  and  material  costs,  generally  unsatisfactory 
labor  productivity,  and  restrictive  price  controls,  the  passenger-car  group  as 
a  whole  will  report  black  figures  for  all  of  1946  only  through  inclusion  of  tax 
and  reserve  credits. 

linking  and  milling,  January  29,  19Jt7 

Profit  margins  of  the  bread  and  cake  makers  widened  sharply  in  the  third 
quarter  of  the  year :  spreads  of  both  groups  probably  improved  additionally 
after  decontrol.  Absence  of  excess-profits  taxes  undoubtedly  permitted  sub- 
stantial expansion  in  net  income  for  both  groups  for  the  full  year;  this  is  sub- 
stantiated by  the  liberal  year-end  payments  that  were  distributed. 

Higher  wage  and  material  costs  are  believed  to  have  held  profit  margins  down 
(for  breakfast-food  manufacturers),  but  relief  from  excess-profits  taxes  un- 
doubtedly permitted  good  gains  in  net  income. 

Beverages  and  confectioner)/,  January  1,  191ft 

Beverages. — *  *  *  operating  income  and  earnings  are  expected  to  im- 
prove in  1947,  despite  the  absence  of  the  tax  relief,  which  is  believed  to  have 
permitted  favorable  1946  earnings  comparisons  in  the  face  of  reduced  operating 
net.     *     *     * 

Candy. — With  volume  larger,  therefore,  margins  probably  will  widen  somewhat 
over  the  near  term,  and  earnings  for  1947  should  exceed  the  favorable  1946  levels, 
which  resulted  when  the  elimination  of  excess-profits  taxes  offset  the  decline  in 
operating  income  arising  from  higher  costs  and  reduced  sales. 

Gum. — Beechnut  is  believed  to  have  been  the  only  one  to  achieve  higher  earn- 
ings in  1946,  since  American  Chicle  and  Wrigley  did  not  have  the  benefit  of  tax 
relief  to  offset  tlie  indicated  drop  in  taxable  profits. 

Brewing  and  distilling,  November  27,  191/6 

Distillers. — National  Distillers,  which  reports  on  a  calendar-year  basis,  will 
derive  the  full  benefits  of  tax  relief  in  1940,  and  profits  probably  will  be  more  than 
two  and  a  half  times  those  of  1945.  Distillers  Corp..  Schenley,  and  Hiram  Walker 
will  obtain  the  full  benefit  of  tax  savings  during  1946-47 ;  as  further  volume  gains 
are  indicated  over  the  medium  term,  these  companies  should  show  substantial 
sains  in  fiscal-year  earnings,  even  if  sales  should  decline  later  in  1947  as  a  result 
of  a  general  business  recession. 

Brewers. — In  any  event,  elimination  of  excess  profits  taxes  points  to  increased 
earnings,  and  dividends  of  most  companies  will  be  larger. 
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Coal  January  17,  1947 

Earnings  of  Pond  Creek  Pocahontas  expanded  on  larger  output  and  tax  relief, 
which  also  lifted  Island  Creek's  net. 

Containers,  November  20,  1946 

Operations  of  metal-can  manufacturers  were  adversely  affected  in  the  first  half 
of  1946  by  the  protracted  steel  and  coal  strikes.  Despite  sharp  gains  indicated  for 
the  second  half,  the  squeeze  on  margins  brought  about  by  increased  labor  costs 
and  deferment  of  price  advances  on  most  types  of  cans  until  1947  will  result 
in  lower  profits  for  1946  despite  smaller  tax  rates  and  carry-back  credits. 

Record  sales  [of  glass  containers]  have  tended  to  ease  the  pressure  on  margins 
caused  by  increased  costs,  while  elimination  of  excess-profits  taxes,  which  were 
exceptionally  heavy  during  the  war,  has  permitted  large  gains  in  earnings. 

Drugs  and  cosmetics,  January  29,  1947 

Gains  in  1946  sales  and  operating  income  were  relatively  moderate  for  most 
drug  companies  and  largely  stemmed  from  the  secular  growth  in  demand. 
On  the  other  hand,  tax  relief  lifted  earnings  sharply,  although  less  spectacularly 
than  in  the  case  of  other  nondurable  goods  industries  such  as  textiles,  etc. 

Electrical  products,  December  27,  1946 

Improved  profit  margins  in  the  final  half  year,  lower  taxes,  and  absence  of  the 
stepped-up  amortization  charges  of  1945  are  expected  to  permit  most  companies 
in  the  electrical-products  industry  to  report  an  increase  in  earnings  for  1946. 

Household  furnishings,  January  15,  19J/7 

As  operating  income  rose  materially  and  the  tax  rate  was  lower,  earnings  in- 
creased substantially. 

Leather  and  shoes,  November  20,  191/6 

The  shoe  industry  has  fared  well  in  1946,  *  *  *  The  gains  reported  *  *  * 
principally  reflected  tax  relief,  although  variations  in  sales  and  profit  margins 
also  were  factors,  as  detailed  in  the  individual  company  analyses. 

Margins  [in  retail  sales]  were  fairly  well  maintained,  and,  after  sharply  lower 
taxes,  profits  more  than  doubled. 

Machinery — agricultural,  February  7,  19.'f7 

As  a  result  [of  price  increases  granted  by  OPA],  the  pressure  on  margins,  which 
was  evident  earlier  in  the  year,  was  substantially  reduced.  Deere  &  Co.,  Oliver 
Corp-,  and  Minneapolis-Moline  reported  improved  earnings  in  their  latest  fiscal 
periods,  while  International  Harvester  reported  a  modest  decline.  F.  E.  Myers' 
profits  were  about  unchanged.  On  the  other  hand,  Allis  Chalmers  and  J.  I.  Case, 
which  have  experienced  protracted  labor  strife  (in  both  cases  for  over  a  year)  in 
several  plants,  are  expected  to  show  sizable  operating  losses,  which  may  be  largely 
offset  by  tax  carry-back  credits. 

Machinery — industrial,  January  22,  1947 

Despite  the  last-half  recovery,  full-year  1946  sales  of  individual  machinery 
companies  generally  declined,  the  extent  being  determined  by  the  seriousness  of 
reconversion,  supply,  and  strike  problems.  *  *  *  While  tax  relief  was  helpful, 
and  some  companies  were  aided  by  the  absence  of  accelerated  amortization 
charges  of  1945  or  tax  carry-back  and  reserve  credits,  final  results  of  machinery 
producers  varied  widely. 

Meats  and  dairy  products,  January  10,  1947 

Dairy  products. — While  full-year  1946  gains  in  taxable  net  for  companies  in 
the  group  may  have  been  moderate,  at  best,  good  advances  in  net  income  appealed 
likely  because  of  relief  from  heavy  excess-profits  taxes. 

Metal  fabricating,  January  8,  1947 

The  sharp  climb  in  prices,  together  with  record  peacetime  output,  widened 
fabricators'  profit  margins  in  1946,  despite  higher  wage  rates  and  increases  in 
costs.  *  *  *  In  addition,  the  price  increases  resulted  in  considerable  inven- 
tory gains,  which  were  included  in  reported  net  of  Bridgeport  Brass  and  General 
Cable,  but  transferred  to  a  reserve  by  Rome  Cable.  As  special  charges,  such  as 
renegotiation  and  special  amortization,  were  generally  absent  and  Federal  taxes 
were  sharply  lower,  most  companies  in  1946  showed  steep  earnings  gains  to  levels 
sharply  above  prewar. 
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Silverware. — Earnings  of  the  two  leading  makers  of  silverware  rose  sharply 
in  1946  as  a  result  of  record  peacetime  business,  favorable  margins  despite 
increases  in  wage  and  material  costs,  and  sharply  lower  taxes. 

Motion  pictures,  January  29,  1941 

Revenues  of  motion-picture  producers  probably  increased  10  to  15  percent 
in  1946.  *  *  *  However,  the  major  factor  accounting  for  excellent  earnings 
was  the  elimination  of  the  excess-profits  tax,  which  more  than  doubled  net  in 
many  cases. 

Paper,  February  12,  1941 

Tax  relief  largely  accounted  for  the  marked  improvement  in  earnings  during 
1946.  Taxes  absorbed  only  41  percent  of  aggregate  available  net  of  the  11  com- 
panies in  the  first  9  months  of  1946,  compared  with  66  percent  in  the  same  period 
of  1945^    Combined  earnings  more  than  doubled. 

Printing  and  publishing,  December  20,  1946 

Advertising. — Notwithstanding  narrower  margins,  tax  relief  will  permit  ex- 
cellent profits  for  1946,  although  results  will  by  no  means  be  uniform.  For 
example,  Conde  Nast,  Crowell-Collier,  and  McCall  are  expected  to  more  than 
double  earnings.  On  the  other  hand,  Curtis  and  Time,  exceptionally  hard  hit  by 
extraordinary  costs  and  expenses,  probably  will  score  only  modest  gains. 

Radio  netiaorJcs. — Offsetting  poorer  margins  is  the  sharply  lower  tax  burden, 
and  1946  earnings  should  be  higher  than  in  1945. 

Printing  equipment. — Drastic  profits  reduction  was  avoided  in  1946  fiscal  years 
because  of  tax  credits,  and  although  these  will  be  absent  this  fiscal  year,  earnings 
improvement  is  in  prospect. 

Railroads,  September  11,  19ffG 

Railroad  earnings  for  the  remainder  of  1946  should  make  a  favorable  contrast 
with  the  dismal  results  realized  thus  far.  Combined  Class  I  net  income  of 
•■511,000.000  for  the  first  7  months  promises  to  expand  to  a  level  not  greatly 
below  $300,000,000  for  the  full  year,  as  compared  with  $447,385,000  in  1945.  The 
exact  figure  will  depend  upon  the  amount  of  tax  carry-back  credits  taken  into 
the  accounts  at  the  year  end.     These  should  be  quite  sizable. 

Retail  trade,  February  26,  1941 

Wider  operating  margins  permitted  sharp  increases  in  taxable  profits,  while 
lower  tax  rates  lifted  earnings  substantially.     *     *     * 

Grocery  chains. — Aided  by  lower  tax  rates,  earnings  were  approximately  twice 
as  large  as  in  1945. 

Variety  stores. — Because  of  sharply  higher  taxable  net  and  lower  taxes,  earn- 
ings more  than  doubled. 

Restaurants. — Full-year  operating  income  increased  slightly,  but  lower  taxes 
widened  the  gain  in  earnings. 

Drug  stores. — Taxable  profits  improved  on  the  larger  sales  *  *  *  and  lower 
taxes  and  the  absence  of  special  charges  permitted  a  good  gain  in  earnings. 

Retail  trade,  February  5,  1941 

Durable  goods. — Earnings  rose  sharply  as  taxes  absorbed  only  38  percent  of 
income  against  an  average  of  about  70  percent  the  year  before. 

Department  stores. — Although  unit  prices  are  indicated  to  have  reached  new 
peaks,  profit  margins  narrowed  in  1946  because  of  mark-downs,  higher  wage  rates, 
and  increases  in  general  operating  costs  and  expenses.  By  and  large,  gains  in 
dollar  sales  offset  reduced  spreads  and  taxable  profits  held  close  to  the  excellent 
showing  for  1945.     Sharply  lower  taxes  lifted  earnings  materially.     *     *     * 

Mail-order  business. — *  *  *  The  sales  gains  and  wider  operating  margins 
lifted  taxable  net  sharply;  lower  taxes  widened  the  improvement  in  earnings. 

Apparel  stores.- — Much  higher  unit  prices  widened  margins  early  in  the  year, 
but  rising  costs  and  heavy  mark-downs  in  the  closing  months  probably  reduced  full- 
year  spreads.  Taxable  net  was  about  unchanged  for  the  full  year,  but  lower  taxes 
increased  earnings  sharply. 

Shipping  and  shipbuilding.  December  Jf,  1946 

*  *  *  Better  returns  on  regular  commercial  runs  are  indicated,  and,  as  near 
capacity  cargoes  help  to  offset  high  costs,  improvement  in  1946  operating  income 
is  indicated.  With  taxes  smaller,  and  large  nonrecurring  credits  available  in 
many  instances,  substantial  profit  gains  are  indicated  for  1946,  despite  the 
retarding  influences  of  strikes. 
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Soaps  and  vegetable  oils,  January  24,  1947 

The  higher  price  level  which  followed  decontrol  encouraged  the  flow  of  both 
raw  materials  and  finished  products.  Profit  margins  widened  substantially  and, 
aided  by  the  low  prevailing  tax  rates,  important  profit  gains  are  indicated  cur- 
rently for  most  companies  in  this  group. 

Sugar,  December  13,  1946 

Beet  sugar. — With  spreads  aided  by  extension  of  mechanization  and  higher 
prices,  earnings  of  beet  sugar  processors  should  rise  substantially  in  1946-47.  In 
addition,  American  Crystal  Sugar  will  benefit  from  the  elimination  of  excess- 
profits  taxes. 

Refiners. — With  volume  smaller,  margins  of  refiners  are  expected  to  contract 
and  earnings  for  1946  probably  will  decrease.  However,  in  the  case  of  American 
Sugar  Refining,  the  drop  in  refining  net  will  be  partially  offset  by  expanded  earn- 
ings of  the  Cuban  subsidiary,  and  profits  of  National  Sugar  Refining  will  benefit 
from  the  elimination  of  excess-profits  taxes. 

Telephone  and  telegraph,  October  25,  1946 

Because  of  wage  costs  quarterly  reports  of  leading  telephone  companies  are 
showing  a  downward  trend  in  earnings  despite  increased  revenues  and  sharply 
x-educed  taxes. 

'Textile,  .January  1,  1947 

Cotton. — As  the  result  of  larger  output  and  higher  selling  prices,  sales  of  leading 
cotton  textile  companies  rose  sharply.  The  higher  operating  rate  lowered  unit 
costs,  which,  together  with  better  prices,  resulted  in  considerably  wider  profit 
margins.  A  material  gain  in  taxable  income,  plus  lower  tax  rates,  lifted  earnings 
substantially. 

Rayon. — The  gain  in  sales  is  indicated  to  have  been  offset  by  higher  material 
and  labor  costs,  but  the  absence  of  1945  accelerated  amortization  charges  raised 
taxable  income  of  leading  yarn  producers.  Lower  tax  rates  widened  the  gain  in 
earnings. 

Wool. — Wider  operating  margins  and  lower  tax  rates  increased  earnings  sharply. 

Apparel  industry. — Margins  of  some  manufacturers  narrowed  because  of  higher 
costs  and  the  ceiling  prices  in  effect  earlier  in  the  year.  Operating  profits  of  most 
companies  were  higher,  however,  and,  with  the  tax  rate  lower,  industry  earning* 
were  up  sharply. 

Tires  and  rubber,  December  18,  1946 

Rubber  fabricators  have  made  an  outstanding  showing,  in  1946.  Sales  of  the 
industry  as  a  whole  have  been  running  at  a  record  peacetime  rate,  with  some 
companies  exceeding  even  inflated  wartime  levels.  Operating  margins  have  been 
satisfactory  and,  aided  by  sharply  reduced  tax  rates,  full-year  earnings-  will 
advance  substantially,  in  many  cases  to  new  highs. 

Utilities.  February  12,  1947 

The  electric  utility  industry  has  already  made  a  notable  postwar  record,  as 
indicated  by  an  average  gain  of  about  20  percent  in  1946  earnings  above  the 
showing  for  1945.  This  achievement  largely  reflected  a  slash  of  about  $8O.O0O,0O<> 
in  fixed  charges  and  a  saving  of  some  $60,000,000  through  elimination  of  excess- 
profits  taxes.  

X 


TOPICAL  GUIDE  TO  TESTIMONY  CONTAINED  IN  PARTS  1, 

2,  3,  AND  4 

Pag* 

Agricultural  Workers 1560-1562,  1569-1572 

Arbitration: 

Voluntary 1 1018-1032,  1548-1549,  1552 

Compulsory  compliance  with  award 299-297 

Compulsory  (see  also  Courts,  Labor;  Emergency  Measures): 

For . 1633 

Against 265-269,  287-290,  428-430,  569-570,  607-611,  630-632, 

952-953,    1182-1183,    1207-1210,    1326,    1421,    1754,   2110,   2350 

Interpretation  of  contracts 411-415,  430-432 

Bills  and  Resolutions: 

H.  R.  725 • 705-731 

S.  55 9-16,  1171-1175,  1837-1840,  1842-1844 

For 2265-2267 

Against 275-279,  297-299,  974-996,  1145-1162 

S.  105: 

For 2267 

Against 996-1007,  1934-1935 

S.  133: 

For 2267-2268 

Against 1012-1017,  1162-1165,  1932-1934,  2243-2248 

S.  360 1215-1218 

For 301-307,  2268-2270 

Against 1007,  1165-1168,  2298-2299 

S.  404 1932 

S.  527 1935-1396 

S.  J.  Res.  8: 

Against 1057 

S.  J.  Res.  22 3-8 

Boycott,  Secondary 176-204, 

383-389,  494-497,  1552-1553,  1638-1643,  1644-1647,  1654-1656, 
1718,  1724-1725,  1732-1733,  1838,  1958-1960. 
Prohibition: 

For 485-486,  538-540,  568-569,  633-634,  688-689,  935-936,  958, 

1367-1368,  1633-1634,  1814,  2137-2138,  2299-2301,  2339,  2348 
Prohibition: 

Against 981-982,   988-992 

1114-1115,  1157-1159,  1496-1497,  2018,  2117-2118,  2296 
Regulation : 

For 254-256,  1614-1616,  1937-1941,  1958-1960 

Charitable  Institutions 2057-2059,  2181-2184,  2241-2243,  2260-2261 

Check-off: 

For 978-981,  1041,  1150- 

1152,  1206-1207,  1428-1429,  1530-1531,  1616,   2016-2017,   2295 
Closed  Shop  (see  also  Compulsory  Union  Membership) : 

Against 249-254,  611-614 

Coercion  by  Unions  (see  also  Unfair  Labor  Practices  by  Unions) 549-550, 

859-860,    1051,    1364-1365,    1638-1643/1910-1911,   2050,   2134, 
2248-2250. 
Jollecittve  Bargaining  (see  also  NLRA-NLRB  and  other  specific  head- 
ings)   476-481,    775-780, 

845-846,  862,  1009-1010,  1051-1052,  1417,  1515-1516,  1533-1534 
1740-1741,  1848-1854,  1886-1887,  1913-1914,  2185-2197. 

Obligatory  for  unions 476-481. 

845-846,  862,  963-965,  1051-1052,  1480,  1797,  2356-2359,  2371 

97755— 47— pt.  5  2425 
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Commission  to  Study  Labor  Relations:  Pag* 

For     .------  3-8,  18,  19,  433-435,  1297,  1326,  2021-2022",  2402-2408 

commIni^mVlWns:::::"^^ 

Compulsory  Arbitration  (see  Arbitration,  Compulsory;  Seizure,  Gov- 
ernment.) ,  „.  ,  „,         s  . 

Compulsory  Union  Membership  (see  also  Check-off  ; Closed  Shop) 

As  subject  of  collective  bargaining 459-464,  61  b-b  17    781-784 

Coverage  of  present  contracts 1U38-11M9 

Prohibition:  .  393-395, 

r""48"2-48¥"  534-5387  696-701,    728,    797-819,    837-840,    856-859, 

896-900'  905-908,  942-944,   1178,  1359-1361,  1366-1367,  1671- 

1674    1679-1682,  1684-1690,  1721-1724,  1738,  1750-1751,  1774, 

1802',  1815,  1825,  2059-2060,  2063-2071,  2178-2181,   2353-2354 

Pr0llbiai°nst  67~76>  40°-404> 

Agai  425^427  996-1007,"  1047-1049,  1065-1075,  1115-1118,  1137-1139, 
1180-1182  1204-1206,  1224-1225,  1306,  1322-1323,  1332-1334, 
1354-1357'  1377-1380  1437-1457,  1512-1513,  1528-1531,  1580- 
1581  1593-1594,  1609-1611,  1841,  1934-1935,  2016,  2088-2089, 
2111-2113,2149,2254-2255,2297,2371,2392-2393 

Bpjrnlation  of  1450-1453,1455-1456, 

Regulation  ot-_._. -^1^  1Q52}  1757-1758,  1860,  2120-2121,  2339-2340 

Strike  for 64-67 

Vote7oSrf!^^^ 
Conciliation.     (See  Mediation.) 

Cooling-Off  Period  (see  also  Fact  Finding) :  273-274   292-294 

Against, ._-.  -  Y040^Y04Y,"  1146-11 5b; "  1389-1396;   1419-1421,    1544- 

1545    1563,  1622-1624,  1923-1924,  2010-2011,  2294-2295,  2372, 

2393— 23^4 

COOHTS,  I*,™  (see  *£»£?!%g%g^§g^JuS;  2!2erS 

Democracy  in  Un.ons  (seeatio  *»^*ff^*$^-ijn]g&tgk 

Legislation  necessary..  .....  830-831,  HjHg« 

T  Pollution  unnecessary  -   1222-1224,' 1315-1317,  1375-1376, 

I*8^ti<mjg»«^S^Y4^--i489_14^  1500-1501,  1511-1512,  1525, 

1617-1618.  „   ".  '  n  *\  1QR7 

Emergency  Measures  (see  also  Arbitration;  Seizure,  Government)---2253_2254 

•    •  716-722 

Emergency  commission 

Employer:  1908-1909 

Definition 

FreeFrglrarTCee:  -     98,  108-109,  588-589,  1699,  1799,  2149,  2310 

ASSfSS^:::------------r-  im,  1473, 1879-issi,  1909-1910 

Freedom  to  choose  bargaining  representative:  706-709   2306-2309 

Enforcement  of  Contracts  (see  also  Arbitration;  Incorporation). 

ExteFor°_n  Of.F!d3^3a90h63i5,y689-691>  780,  965-966,  1656-1657,  1798,  2349 

Against :  Yl^U57,  Sim  1321-1322,  1^392,  1422- 

1423    1492-1494,  1534-1535,  1547-1552,  1617-1618,  1817-1818, 

2011-2012,2295-2296,2371.  iQnn-1^02 

Fact-Finding  (see  also  Cooling-Off  Period) 40,  1<*0"-^»| 

For ~2~9~2^~2~9~4:,~9o3,~  1806-1807 

Against 1647-1651,  1657-1659 

Farmers,  Unionization  of r«"~I~~~\ 

Featherbedding.     (See  Make-Work  Rules  and  Practices.) 
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Page 
Financial  Reports  by  Unions  (see  also  Democracy  in  Unions).  _  566-567 
„  _  /«   •  «  .         "5-996,  1047,  1619-1620,  1960-1961,  2017 

Government  Seizure.     (See  Seizure,  Government ) 

Hiring  Hall 68-69,  403-404,  1377-1380,  1399-1410,  1778-1779 

Incorporation  (see  also  Enforcement  of  Contracts) : 

Compulsory  for  unions _  1057   2019   2115 

Individual  Bargaining "~1803-1804;  1914-1915 

Industry-wide  Bargaining 

see  also  Union-Wide  Bargaining 78-79 

Elimination: 

For __  206—223 

235-237,  244-246,  355-361,  391-393,  3^398" '484^485  540-543' 
684-688,  842-843,  860,  879-881,  900-902,  908-911  915-919' 
932-935,  955-957,  1594,  1652,  1690-1693,  1749  i760-1762' 
1790-1795,  1807-1812,  1813,  2053-2054,  2056-2057,  2267-2268^ 
2278,  2311—2314. 

Against _  _  go 

256-258,  404-409,  427-428,  5Y6-58~o7623-626,~  635-638"  743-744' 
1012-1017,  1032-1037,  1055-1057,  1058-1065,  1139-1140  1162- 
1165,  1184-1197,  1210-1211,  1225,  1318-1321,  1334-1339  1352 
1380-1384,  1429-1430,  1507-1511,  1522-1525,  1527-1528  1576-^ 
1580,  2018-2019,  2113-2115,  2162-2164,  2243-2248,  2251-2252 
2297,  2321,  2370-2371,  2393.  ' 

Industry- Wide  Strikes.. .         _  355-361 

Tx  ,a  "■■■     ■   .    _.    „        1184-il9"7,  1791-1792,"  1994-199671998-1999 

Injunctions.     (See  Norris-LaGuardia  Act.) 

Intimidation.     (See  Coercion;  Mass  Picketing;  Violence) 

Jurisdictional  Disputes..  1676-1677,1693-1694,1766-1767  1769-1772  1800 
1817,  2022-2023,  2054-2055,  2116-2117,  2317-2319,  2339    2348 

Against  legislation.... 983-988,    1348-1351,   2017-2018    2036-2037 

Uver  bargaining  rights  (see  also  Strikes,  without  resort  to  NLRB)         552-553 

???;6o11'J175-1176'    1918'    1269-1270,    1564,    1756-1757,    1827," 
1858,  2117. 

Overwork..   374-379,  551-552,  937-939,  1466-1468,  1972-1973,  2152-2154 
Procedure  recommended  for  adjustment. _      __  _  417-419 

>-          w          „                      487,  724-726,  1102-1 10"6",  I594,188"7:-18"9iri962-1966 
Make-Work  Rules  and  Practices f_  2127-2129 

m         t,  ,,"«•-.  2136-2137," 2153-2154,  2290-2291 

Mass  Picketing  (see  also  Picketing;  Violence)  _  444-450    1715-1720 

For  prohibition 560-561,  1727 

Mediation:  ' 

For  United  States  Conciliation  Service  in  Labor  Department  22-31 

33-40,  504-505,  512-513,  673-675,  678-683,  929-932,  9~74,  1198' 
1200-1202,  1211-1215,  1227,  1326,  1435,  1620-1622,  1819,  1941- 
19ob. 
.  For  independent  agency 10-12 

??n;2^39K528~532'   562-5657 599-602,"  "714-7T6","  863,   1653,' 
_ .  1695,  1763-1765,  2347-2348. 

moSopcS  wTk„K-  1123-1125' 1313-1315- 1393-1395'  16059-,I6°7 

S49!i4!  yirs.,  I535-1537rf^f60§;  'f""«f' 168t: 

NLRA-NLRB: 

Amendments    2280-2282,  2345-2347,  2372-2373 

J  unsdiction .    _  2343-2344 

Labor  organization  denned -7_777_77"_7  ~2~d6~2^20~6~3~,  2256-2257 

(raft  units 1267-1269,  1271-1272,  1430,  1514,  1532-1533 

Criticisms  ______ 1819-1820,  1855-1858,  2218-2219 

Collective  bargaining  criteria 156-158 

Criteria  of  company-domination  unfair  _ "_  98-99   731-737 

Criteria  fair ._ ~~~~  '  750-751 

Favoritism  of  affiliated  over  independent  unions .  _7_  _ . .   _~  7    103-105 
.  169-172,  731-737,  1215,  1220,  1249-125472050-2051 

A/r.    De.med- --------- 747-752,  752-757,  1611,  1911-1913 

Minorities  overhwelmed 151-156,  516-518,  1368-1369 
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NLR  A-N  LRB— Continued 

Criticisms — Continued  Page 

Strife  encouraged 123-131,  144-151,  737-743,  2216-2218 

Denied 1325 

Unfair  labor  practice  procedures 860-862 

Unit  findings  and  certifications 159-160, 

1052-1054,  1915-1916,  1930-1931,  1976-1981 

Enforcement  powers  need  strengthening 1386-1389. 

1417-1418,  1478-1480,  1564 

Injunctive  power  for  Board 622 

Prosecuting  function  in  Justice  Department 709-710 

Repeal.-. _ 515-524,  2350-2353,  2400 

Separation  of  functions:  n     n 

F  For  1557-1558,  1698,  1795,  1982,  2040-2046 

Against.""".".". 1050-1051,  1556-1558,  1895-1900,  1925-1928 

Statute  of  limitations  on  unfair  labor  practice  charges: 

For  __  _  ._    736-737,  1176 

Against"  """  751-752,  1931-1932 

Units  ""I~"""I_ 2049-2050,  2053-2054 

Exclusion  of  clerical  and  technical  employees  from  rank  and  file 

unions 499-502 

Exclusion  of  confidential  employees  from  act 617-618 

Exclusion    of   administrative    and   professional   employees   from 

act 694-696,  2220-2228,  2257-2265 

Exclusion  of  professional  employees  from  rank  and  file  unions.  _   1664- 

"1669,  1703-1715,  2129-2132,  2210-2211 
"Weight  of  evidence"  requirement-   172-173,  711-713,  1900,  1928-1930,  1983 
Norris-LaGuardia  Act: 

Modification:  ^  ^    ^ 

Against  "_7-"." 580-583,  1046^1047,  1134-1135,  1613-1614 

Permit  System:  ,___   ,__. 

por  1353-1354 

Asainst -      - ool 

Picketing  (see  also  Mass  "picketing)"--  61-63,  1801,  2060-2061,  2148,  2278,  2373 
Banner 1497 

Prices.     (See  Wages  and  Prices.) 

Professional  Employees.     (See  NLRA-NLRB,  units.) 

Railway  Labor: 

Amendments  to  Railway  Labor  Act 2119-2120,  2141-2145 

Effects  of  proposed  bills JxSi  ino, 

Historv  1U//-IUSJ. 

Mediation 2107-2108 

Registration  of  Unions 64,  995-996,  1047,  1160-1161,  1423-1424   2349 

SEIZURE'  GOVERNMENTT989^199272025:2626;  2032^2033;  2090^2099;  2108-"2109 

Slow-Downs - 604-606,1779-1782 

Strike  Vote Requirement:  ^_^  ^^  ^^  ls2^lS27>  2148 

Against 1177 

As  last  step  in  negotiations: 

t?  -   _.   565-566, 

""573-575;  673-67776"88,  94(7942,  1739-1740,  1759,  2087-2088 

Acrninst  270-271 

Strikers' Status 127-131,737-743, 

bTRIKERS     bTATUS...--^^----     i5i7i5i8>   18y2_1894     1918_1924,  2169-2170 

Strikes  (see  also  Industry-wide  Bargaining;  Industry-wide  Strikes;  Juns-^^ 
dictional  Disputes^- _^^ 

Against  Government 2090-^uyy 

Against  public  interest:  7      17SQ 

For  prohibition 789>  ld7U>  wsy 

Pr0hAganSt°- "?--a^ 415-417,  578,  579,  1043-1047 

^^prohibition 485-486,  538   633-634,  723-724,  2348 

Against  prohibition  (see  also  Boycott,  Secondary) ±  <"*> 
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Strikes — Continued  Pase 

Without  re-sort  to  NLRB 347-350,  1739 

For  prohibition 1701 

Against  prohibition 982-983, 

1011-1012,  1054-1055,  1159-1160,  1340,  2296-2297 
Suability  of  Unions.     (See  Enforcement  of  Contracts.) 
Supervisory  Employees: 

Definition 1199,  1216-1218, 

1514-1515,  1533.  1546,  1563,  1619,  1862,  1906-1907,  2056 
Organization,  not  in  rank-and-file  union: 

For 53-55,  706,  1231-1249,  1546-1547,  1659-1660 

Protection  of  organization: 

For 1042, 

1153-1154,  1216-1218,  1228,  1423,  1618-1619,  1863-1874,  1877- 
1878,    1907-1908,  2012-2013,   2220-2228,   2282-2286,  2408-2410 
Protection  of  organization: 

Against 135-140, 

160-169,  238-240.  308-320,  323-340,  481-482,  553-554,  633,  773- 
775,  881-882,  967-968,  1696-1697,  1786-1787,  1799-1800,  1874- 
1876,  2046-2048,  2150,  2211-2216,  2314-2317,  2348-2349. 
Sympathy  Strikes.     (See  Boycott,  Secondary;  Strikes.) 

Unfair  Labor  Practices  by  Unions 175, 

548-553,  692-693,  709,  843-844,  860-862,  883-884,   1699,.  1742 
1768-1769,  2135-2136,  2271-2272,  2278,  2309,  2400. 

Union  Domination  of  Business 497-499,  1638-1643,2396-2399 

Union  Security.     (See  Compulsory  Union  Membership.) 

Unions,  Internal  Affairs,    (see  also  Democracy  in  Unions;  Financial 

Reports  by  Unions) *--     1818, 

1826-1828,  1830-1836,  2026-2029,  2064-2065,  2078-2086,  2140 

Union-Wide  Bargaining  (see  also  Industry- Wide  Bargaining) 1089- 

1098,  1308-1309,  1976-1981,  2132-2134 

Against 639-670 

Violence  (see  also  Mass  Picketing) : 

In  strikes  ..     945-946,966-967,1716-1718,1732 

Wages  and  Prices 1108-1114,  1142-1145,  1277-1310, 

1412-1414,  2155-2157,  2232-2238,  2338-2339,  2410-2424 
Waiting  Period.     (See  Cooling-Off  Period;  Fact-Finding.) 
Welfare  Funds: 

For  elimination  as  subject  of  collective  bargaining 225-234, 

365-367,  544-548,  762-773,  947-948,  1818-1819,  2150-2151,  2348 
Regulation  in  S.  55: 

Against       51-52,978-979,1042,1152-1153, 

1323-1324,  1340-1345,  1357-1358,  1422,  1542-1543,  1581-1583, 
1616-1617,  2004-2006,  2013-2015,  2198-2210,  2295,  2321-2329 
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